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AO 450(Rev. 5/85)Judgment in a Civil Case

United States District Court
Northern District of Illinois

Eastern Division

Federal Trade Commission JUDGMENT IN A CIVIL CASE
V. Case Number: 02 C 5762

- Bay Area Business Council, Inc., et.
al.

1 Jury Verdict. This action came before the Court for a trial by jury. The issues have been
tried and the jury rendered its verdict.

|| Decision by Court. This action came to hearing before the Court. The issues have
been heard and a decision has been rendered.

IT IS HEREBY ORDERED AND ADJUDGED that for the reasons stated in the Court’s
memorandum opinion and order of 4/8/04, FTC’s motion for summary judgment is granted.
Judgment shall be entered against all defendants, jointly and severally, in the amount of
$12,563.962.34; and a permanent injunction shall issue against the defendants as set out by a
separate order.

Michael W. Dobbins, Clerk of Court

‘MELANIE FOSTER
Date: 4/8/2004

Melanie A. Foster, Deputy Clerk



UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION -~

. FEDERAL TRADE COMMISSION,
Plaintiff, . .
' . No: 02 C 5762

BAY AREA BUS]NESS COUNCIL INC

Judge John W. Darrah -
a Florlda corporatlon, et al. . _

Defendants.

o | o MEMORANDUM OPINION AND ORDER

‘Plaintiff, the F ederal Trade Comnnssmn (the “FTC”), ﬁled suit agamst Defendants ‘Bay |
Area Business Cbuncil Inc.; Bay.Area‘Busmess C'ouncrl Customer’Servwe Corporatlon' |
_ Amencan Leisure Card Corporatlon Bay Membershlps Inc -Sr. Marketmg Consultants Inc
Speelal Technologles Inc.; - Peter J. Poreelh I and Bonme Hams The FTC alleged Defendants '
v1olated the Federal Trade Comrmssmn Act 15US.C. § 45(a), and the Telemarke'nng ‘Sales -
Rule 16 C F.R. §310. 3(a)(4) Presently before the Court is the l*"TC s motlon for summary L
| Judgment agamst the above—named Defendants For the followmg reasons that motion } is » |
| , granted. - 4 ) |

LEGAL STANDARD

Summar}r Judgment 1s appropnate when no genulne 1ssue of matenal fact e)nsts and the .
movmg party 18 entltled to Judgment as a matter of Taw. Fed R. Crv P. 56(e) Czncznnatz Ins
: Co. v. Flanders Elec Motor Serv Inc 40 F.3d 146, 150 (7th Cir. 1994) “One of the pnnmpal

purposes of the summary Judgment rule is to 1solate and dlspose of factually unsupported clanns'b



 or defenses .. | Celotex C'orp v. Catrett, 477US 317, 323 (1986) (Celotex) Thus, although

. t.the movmg party on a motion for summary Judgment is respon51ble for demonstratmg to the o
court why therJ is no genume “1ssue of matenal fact, the non-movmg party must go beyond the
face of the plea'dmgs afﬁdavrts deposrnons answers to mterrogatones and adnussmns on file to
B demonsu'ate tltrough spemﬁc ev1dence that a- genuine 1ssue of matenal fact ex1sts and to show
. that a rational j Jury could return a verdlct n the non-movmg party ] favor Celotex 477 U S at . "
A 322 27, Anders!on V. Lzberty Lobby, Inc 477 U S 242 254- 56 (1986) (Anderson), Matsushzta V.
, Elec Indus Co V. Zenzth Radzo Carp 475 U S. 574 586 87 (1986) (Matsushzta), Waldrzdge V. d
| Am. Hoechst Cbrp 24 F 3d 918 923 (7th C1r 1994)
| Dlsputed facts are matehal when they nnght affect the outcome of the su1t Fzrst Ind
ank V. Baker 957 F 2d 506 507 -08 (7th Cir. 1992) When rev1ew1ng 'amotion for summary
| Judgment a court must view all mferences to be drawn from the facts in the hght mhost. favorable
" to the opposmg party Anderson 477 U S at 247 48 Popovzts V.. Czrcuzt Czty Stores Inc., 185
' F. 3d 726 731 (7th C1r 1999) However a metaphys1ca1 doubt will not sufﬁce Matsushzta 475 -
U. S at 5 86 If the ev1dence is merely colorable oris not 51gmﬁcant1y probatlve or is no more
.than a scmtllla, surnmary ]udgment may be granted Anderson 477 US. at 249-250
: | - BACKGROUND S
Defendants t‘alled to respond to the FTC’s motlon for summary Judgment Rule 56. l(a)
‘Statement of Facts Instead Defendants subrmtted a three-page response bnef askmg for * an.
ev1dent1ary presentatlon at trial” with “afﬁdavrts” statmg unsupported and ifrelevant conclusmns

' Defendants failure to comply w1th Rule 56 l(b) results in acceptmg as true all facts set out ina.

- ..~ Rule 56 l(a) statement See szth V. Lamz, 321 F. 3d 680, 682 83 (7th Cir. 2003) Even though



Defendants falled to respond to the FT C’s statement of materlal facts and such facts are deemed
: admrtted the: FTC’s motion for summary judgment erl only be granted if it can demonstrate that
. there 1s no genume issue of material fact and that they are ent1t1ed to Judgment asa matter of law.
| See Johnson V. Gudmundson 35 F.3d 1104, 1112 (7th Cir. 1994). Accordmgly, the undrsputed |
facts for the purposes of thlS motron taken ﬁom the FTC’s Local Rule 56. l(a) statement of
B . matenal facts (referred to herein as “PL.’s 56 1”) and exhrbrts are as follows.
The FTC is an mdependent agency of the Umted States created by statute 15 U. S C. §
41 58 The FTC 18 charged Wlth enforcement of Sectlon 5(a) of the Federal Trade Comm1s31on
. Act (the “FTC Act”), 15 U S.C. § 45(a) wh1ch proh1b1ts unfair or deceptrve acts or practlces in
.or affectmg commerce. . The FTC also enforces the Telemarketmg Sales Rule 16 C. F R. Part
.3 10 whlch prohrblts deceptlve or abusrve telemarketmg acts or practlces The FTC 18 authonzed
to initiate federal dlstnct court proceedmgs by its own attorneys, - to enJ 01n v1olat10ns of the FTC
Act and the Telemarketmg Sales Rule, and secure equitable relief as may be appropnate in each ‘
| case, mcludmg restltutlon for mjured consumers pursuant to 15 U S. C §§ 53(b) 57b 6102(c) ‘
" and 6105(b). Pl. s5611]3 | ' |
Defendants Bay ‘Area Busmess ‘Council, Bay Area Customer Serv1ce Amencan Lersure
Card, Bay Membershlps Sr. Marketmg Consultants and Speclal Technologres are Flonda
| corporatrons w1th their pnnc1pal place of busmess at 801 West Bay Drive, Largo Flonda 3377.0 ~.
: Collectlvely, these Defendants are lcnown as the “Corporate Defendants » PL’s 56 1 1[ 4.
X Defendant Porcelli i is the owner and Chref Executive Ofﬁcer of the Corporate Defendants, '
- and he actlvely partlmpated in the Corporate Defendants’ operatlons Pl’s 56 1 1[ 5. Defendant

| Harns is the corporate Secretary and Treasurer of Defendants Bay Area Busmess Council and Sr. |



Marketmg CorTsultants and she also held herself out as the corporate Secretary and Treasurer of
- Amencan Lelsure Card. Harrls actlvely partlcrpated in the' Corporate Defendants operatlons

Wt

'P15561ﬂ6
Bay Area Business Corporation and American Leisure Card through telemarketers made

sales to consumers all over the Umted States, mcludmg Ilhn01s ‘PlL.’s 56.1 9 7 Defendants are

“sellers or “telemarketers engaged in “telemarketmg” as those terms are deﬁned in the :
i .
Telemarketmg[Sales Rule, 16 C.F.R. §§ 310 2(r) (t) and (u).. Pl ] 56 198 Amencan Lelsure

- Card did busmess as “Flrst American Leisure Card” or “lSt American Lelsure Card ” PL’ s 56.1 1[ !
..9"4j f:l. : |
: » o : »
. Bay Area Busmess Coqlncﬂ sold “MasterCards” to at least 90, 000 consumers from about
N '.June or August 2001 through about July 2002: Pl s- 56 191 lO Amencan Lersure Card sold o
' “MasterCards” to at least 32, 000 consumers between June 1, 2003 and August 15,2002. Pl s
f561ﬂ11 E |
) Bay Area Busmess Counc1l and Amerrcan Lelsure Card entered into contracts with:
Assall Inc a company located in St. George Utah: Under these contracts, Assarl performed or
. hired others to perform telemarketmg for Bay Area Busmess Counc1l and Amencan Lersure
.Card Pl ] 56 1 ‘[[ 12 Telemarketers representmg Bay Area Busmess Council and Amencan '
- LCISUIB Card told consumers or led consumers to belleve they would recelve credit cards w1th
: substantlal credlt limits for an advance fee PL’s 56 1913.
On J anuary 30 2002 a Bay Area Busmess Counc1l telemarketer called a consumer,

' 41dent1ﬁed herself as “J acky’ from Bay Area Busmess Councrl in Largo Flonda and offered the .

- consumer a MasterCard w1th a ﬁxed mterest rate of 6.5% and a hrmt of $20 000. 00 for an -



.advauce fee of $39§ 00. “l acky” gave the consumer Bay Area Busmess Councﬂ’s customer
. servrce number, 1-800- 339 1392. The conversation.was tape recorded P1’s 56.1 114.
Bay Area Busmess Councrl and Amencan Leisure Card prov1ded therr telemarketers with
.‘ Trammg Manuals that mcluded telemarketmg scripts. P1.’s 56.1 § 15. Bay Area Busmess _ |

Councﬂ’s telemarketmg scnpts open by saym'g, “Hello is (Customer Name) home? My name is

E . (Rep Name) and I'm callmg from Flonda s Bay Area Busmess Councrl Our records mdlcate

that within the past 12 months, you ﬁled an appl1cat10n for a credit card and you are now ehglble'
to recelve your MasterCard ” Pl S 56 1 ‘ﬂ 16 Amencan Lelsure Card’s telemarketmg scrrpts
‘ open by saymg, f‘Hello is (Customer Name) home‘7 My name is (Rep Name) and 'm calhng
| from Florida’s Amencan Le1sure Our records mdrcate that w1th1n the past 12 months you ﬁled :
“an appllcauon for a credlt card and you are now ehgrble to receive your MasterCard ” PL’s 56 1
417 | |

Both scripts then ask a series of questions to “verify” personal information about~ :

. consumers then state “Mr /Mrs (Customer Name) based on your mformatlon you are,

i)

' guaranteed fo receive a MasterCard that does not requrre a secunty depos1t with an mltral pay as
‘you go limit of $2000 »P1.’s 56. l 1] 18 The scnpts further state “And nothmg Mr

looks better on your Equlfax credlt report than a MasterCard Pl’s 56.1 v 19 (empha51s in |
| ongmal) The scnpts 1dent1fy Bay Area Busmess Councrl and American Lelsure Card as “credrt ..

: card reseller[s] » P1.’s 56. 1 'H 20

Bay Area Business Councrl and American Lersure Card charged eonsumers a’ one-trme .

i processmg” fee, typrcally $174 95 or more, plus up to $24.95 for “shipping and handlmg » PL’s

. 56 1 921 Some Bay Area Busmess Counc1l customers were charged an advance fee of $399.00.



|
I

Pl s 56.1 9 22' The scnpts state that the advance fee covers the cost of processmg the
- MasterCard order” and “once your fee clears your card is malled guaranteed » PL’s 56.1 923" '
' Bay Area Bus1Less Counc1l and Amencan Lelsure Card also charged consumers an addmonal
' $10 OO or mor% per month Pl 5 56. 1 1[ 24.
Bay Arlea Busmess Counc11 and Amencan Lelsure Card recelved payments ﬁ'om :
consumers by havmg fqnds. deblted from consumers bank accounts Pl s 56.1 1[ 25 From about' ?
: _ July 2001 throlpgh November 2001, Bay Area Busmess Councﬂ collected payments from ' |
~ consumers. by usmg checks created by Bay Area Busmess Counc1l or its agents in Bay Area | .
O Busmess Councﬂ’s bank account number 01 1 13599449 at Huntlngton Natlonal Bank. Pl.’s
-': 56.19 26. From about Septerrlber 2001 through August 12, 2002 Bay Area Busmess Councﬂ
and subsequently, Amencan Lelsure Card and Bay Membershlps collected payments ﬁ:om
consumers by withdrawing funds dlrectly ﬁ'om consumers bank accounts through automated
| clearing house processing. ' The automated clearmg house processor was Global eTelecom,»
' locatedm Destxn Flonda P1 s 56.1 1] 27. - |
After deb1t1ng consumers: bank accounts, Bay Area Busmess Counc11 and Amencan
. Le1sureCard sent out packages to-consumers. Both compames packages were. substantlally the
‘same except for company logor and letterhead Pl.%s 56 1928. These packages sent to
. : conSumers d1d not contam a MasterCard cred1t card or any other funct10na1 card PL’s 56. 1 9 29.
- The only “card” in'the packages sent to consurners was a non-functlonal “facsimile card” w1th a

MaseterCard logo and the name “Bay.Area Busmess Councﬂ” or “1% Amencan Lelsure Card” on

' ,the ﬁont and a pamted— n, non—magnetlc black smp on the back Pl s 56.1 1[ 30



. | The packages Bay Area Business Council and, American:Leisure Card sent to consumers )
also contamed an apphcatlon for a “stored value” card Pl S 56 1931. A “stored value card is
type of debrt card that cannot be used untrl the consumer “loads” funds onto the card by -
: Vdeposmng those funds ina bank account The consumer can only spend the amount of funds that

the consumer already had deposrted in the account No credtt was extended by use of the card.

OPL 55611]32

In order to recelve a stored Value card Bay Area Busmess Councﬂ and Amencan Lersure

Card customers had to send add1t10na1 funds typrcally $15. 00 $25 00, or more, to Bay Area

o Busmess Councﬂ or Sr. Marketmg Consultants PL’s 56 1 1] 33 Most or all of the Bay Area

. Business Councrl customers who sent the addrtlonal funds to Bay Area Busmess COllIlClL pl‘lOl' to-
December 2001 d1d not receive stored value cards whrch were supposed to be provrded through '
.' 3 Mark Frhpo of Apex Bank Card SerV1ces (“Apex”) Pl’s 56 1934. | | .
From about December 2001 onwards the only stored value card avallable to Bay ‘Area

" Business Card and Amerlcan Lclsure Card customers was the “ChexCard” 1ssued by Merchant

" Bankcard Servrces Corporatlon 724 Bank of Amenca Tower 6300 Rldglea Place Fort Worth
‘Texas 76116 and Stonebndge Bank Pl §56.19 35 To obtam a ChexCard Bay Area Busmess
Counc11 and Arnencan Leisure Card customers had to ﬁll out and send to Sr: Marketmg
Consultants a “MasterCard Acceptance Form” that was mcluded in their packages along w1th

: $15 00 in “certlﬁed finds,” such asa amoney order or cashier’s check Pl.’s 56 1 1] 36.

Bay Area Business COUDCll and Amencan Leisure Card customers were not told about

" this $15. 00 fee durmg the telemarketmg sales calls They also were not told about the addmonal

,‘ amounts they would have to pay to load thelr own money onto the ChexCard ot to use the



1
'

ChexCard in a"transaction.v_' P1’s 56.1 37. Acceptance forms”submitted to Sr. Marketing_
. Consultarts without the $15.00 fee in-certified funds were ‘rejected. Pl.’s 56.1:1[' 38.
. i . s . l‘ 1 . . vv : N .. .. ' - .
Sr. Marketing Consultants- received a total of about $34,283.25 in these $15.00 fees,

~ whrch corresponds to about 2,286 customers. Pl "s'56 1939. Fewer than 2,000 customers of

L Bay Area Buminess Councrl and Amencan Lelsure Card recelved ChexCards and only about 18
of these customers actually used the ChexCard Pl s 56 1 1[1[ 40-41 Moreover Defendants drd - |
not report mformatlon about'Bay Area Busmess Counc_ll or Amencan Lelsure,Card custorners to

' credit reportin'g -agencieS' and ChexCards do not appear on credit reports. Pl’s 5'6.1 1] 42; i

i Throughout 2001 and 2002 there was no 11m1t on the amount of money that a cardholder was' L
' {' perrmtted to load onto a Chex(i?ard The amouynt loaded onto the card was left to the dlscretlon of
the cardholder Pl 's 56. 1 il 43 | |

Between November 2001 and July 2002 Bay Area Busmess Councﬂ recelved over nine-

hun‘dred wntten consumer complamts forwarded by the Bett_er Busmess Bureau, state attorneys-

- general’s ofﬁces other governmental officials, and private lawyers. P1.’s 56.1 1 44, Ba'y Area

Busmess Council had a customer service department located on the sixth ﬂoor at 801 West Bay

| . Drive in Largo Flonda until about February 2002, when it moved into' Suite 203 in the same

' | ‘bulldmg Suite 203 was next door to Sulte 201 where Porcelh and Harris had their ofﬁces The . |

E ,‘toll free numbers for Bay Area Business Councrl Amencan Lelsure Card, Sr. Marketmg N

Consultants aud Bay Membershrps all were for phones i Suite 203 Pl s 56. 1 b 45
Knsten Davis was the Customer Service Manager She was respon31ble for hmng, ﬁrmg, |

' .and trammg customer serv1ce representa’uves and handhng complamts that came m by telephone

o She superv1sed a staff of about 30 representanves each of whom handled an average of ﬁfty or



more customer‘ calls per da'y. She was assisted by Christopher Tomasulo; Pl’s 56.19 46. Ona
| daily basis Davis and her:staff received hundreds of calls from customers who COmplained that |

the package Bay Area Busmess Councrl or Amencan Lelsure Card sent them d1d not contaln a

| credrt card and the telemarketers had promrsed them credit cards. These calls continued through

August 15, 2002 when the busmess was closed P1’s 56.1 9 47 From about June 6, 2002 to
- August 14, 2002 Dav1s complled and faxed to Assail hsts 1dent1fy1ng over 4,000 Bay Area . | .
Business Councﬂ and Amencan Lersure Card customers who called customer service and
complamed that the telemarketers had prormsed them credlt cards. PL’s 56 1 1] 48.

) The customer service representatlves were tramed to “rebuttal” customer complamts and
try to “save deals.” The representatlves were glven scnpted responses to the most commen
customer complamts mcludmg “I thought this was a credlt card” and “Why 1s my card notin the '
package‘7” The representatlves were also glven scnpted responses to “frequently asked .
questlons” ﬁ'om customers mcludmg Why are there so many negatlve things about the company
‘ »V on the mternet and w1th the: BBB [Better Busmess Bureau]‘7” Representatlves yvere requrred to
‘ “rebuttal” customers at least three times before releasmg customers from future $10.00 monthly
'payments or m1t1atmg the reﬁmd process PL’s 56 19 49 | |

The customer service representatrves had access to recordmgs made dunng the

. telemarketmg calls thch they were-able to play for customers over the phone Only a portlon:
i of each telemarketmg call was taped Before taplng started, the telemarketer dehvered asales
p1tch obtamed the customer’s bank account mformatron and told the customer the blllmg date | :
- for their “MasterCard ” Then a “venfler” vyould come on the lme begm recordmg the call, ask

the customer,certain' questions, and play a pre—recorded “disclosure.’,’ The resulting tapes were - -



lcnown as verllﬁcatlon tapes ” PL’ s 56.1 9 50. The representatlves oﬁen played venﬁcatron o
. tapes for complamlng customers Some customers responded by pomtmg out that the sales prtch
A ‘was not'on thel tape. Some sard they could not hear the “dlsclosure or that it was too fast to
' understand thten the tapes supported customers complamts Pl’s 56 19 51.
| ln J amTary 2002 Porcelh and Tomasulo setup a sh1ft of * quahty control” employees to
hsten to venﬁcatlon tapes after telemarketmg calls The “quahty control” employees reJected :
some 'sales an(!l ﬂagged other sales as weak” or“damaged’.’ rf certam types of mrsrepresentanons

~ were found on tape based on cntena dev1sed by Porcelh The ¢ quality control” ‘employees 4

i routlnely found tapes on whlch consumers were told the product was a credit card.. P1.’s 56.1.§ -
|

o [' 52. Onor about January 11, 2002 Tomasulo asked the tapmg contractor V01celog LL. C to -

mcrease the speed of the drsclosure played for Bay Area Busmess Councll customers Pl §56.1

9153,
. In May 2002, the State of Montana warned Bay Area Buslness Council that its
‘ telemarketmg scnpt mdlcated the product being offered was a credit card and prohibited sales to

Montana residents. Pl s 56. l 9 54 Amencan Lersure Card began makmg sales to consumers m

B . June 2002 and at the same time, Bay Area Business Councll started winding up 1ts affairs. Bay

.Area Busmess Councrl stoppecll makmg sales in July 2002 Pl’s 56 1955..

| Amerlcan Lersure Card had only one employee Alan Aronson Who worked in an ofﬁce
mvS.unnsev Flonda about two—hundred and fifty nules from Largo Florlda Amencan Le1sure |
Card’s bookkeepmg, customer serv1ce, shrppmg of packages to customers ‘and some of its
.telemarketmg sales were handled by employees of the other Corporate Defendants in Largo

.- PL’s 56.1 1 56. Hartis handled Ar'nencan LGISHI'C. Card’s ﬁnances. American Leisure Card’s :

10



revenues yvé_re transt'erred on a daily hasis_ by Harris and her staff,from American Lelsure Card’s
banklaccount to other corporate accounts to pay for, among other:things, Bay Area Busi_ness

' Council’s payr‘oll,l'customer_Service payrvoll,' yendor payments, and the payroll: of Special.
». Technologles Pl s5611]57 VR - - A '

- Bay Area Busmess Councrl Customer Service served as the customer service arm 'of Bay
o A Area Business Council.: Its_ employees:answered mcommg telephone callsion Bay.Ar'ea B'usmess.. o
Council-.’s customer service line and‘rep'orted to Kﬁsten ‘Davis the Custorn'er Service Mana‘ger. :
Pl’s 56.1 1[ 5 8. Bay Area Busmess Council Customer Serv1ce domg busmess as “Bay Area'

v Busmess Counc1l ? ﬁled telemarketmg regrstratlons requlred by law in ceratin states PL’s 56 19
Sr Marketmg Consultants although a separate corporauon was 1dent1ﬁed as a “d/b/a” of

Bay Area Business Counc1l Pl’s 56 1 1} 60 St Marketmg Consultants entered 1nto contracts to

obtaln the stored value “ChexCard” prov1ded to certain Bay Area Business Counc11 and
| Amencan Leisure’ Card customers Pl s 56.1 1[ 61. Sr. Marketmg Consultants charged Bay Area
~ Business Councﬂ or Amencan Leisure Card about $9.00 for each “MasterCard Acceptance .
‘Form,” otherw1se known asa “certrﬁcate ” that was mc]uded ina Bay Area Busmess Counc11 or-

Amencan Le1sure Card package Sr Marketmg Consultants also’ charged Bay Area Busmess |
| Councrl or Amencan LCISUIC Card customers who subm1tted the acceptance form a $15 00 fee'
- Pl.’s 56.1 ‘[[,62. BetWeen 9,0 to 10_0 percent of Sr. Marketmg Consultants sales of cemﬁcates ‘
were: -made to Bay Area Busmess Counc11 and Amencan Leisure Card Pl £ 5 6 1 1] 63

Sr. Marketlng Consultants had about four employees mcludmg Porcellr S mother-m-law

' s'ister-in-law,_ andfbrother-m—law? who processed the certlﬁcates and the $15.00 money orders or

11



f
l

ashrer s checkf received from Bay Area Business Councﬂ and Amencan Leisure Card N
. customers Poqcelh s m-laws l1ved and. worked at his mother-m—law 8 house n Dunedm Flonda
' The fourth Sr lL/[arketmg Consultant employee Paul Walford worked both at the house in.
'Dunedin.and at{ .801 West Bay Drive in Largo,_f‘updating data and taking inventory of the S
'.“."certiﬁcates” P|1 55611164 | o e o
| - From late J anuary to April of 2002 about $74, 727 OO in checks drawn on a Bay Area '
' Busmess Counpil account and signed by Porcelh or stamped w1th hlS st gnature were dep031ted ':
. mto Sr Marketing Consultants account number 36201801 at People s Bank From early
B February to Apnl of 2002 about $69, 500 00 was W1thdrawn from the same Sr. Marketmg
",. Consultants account viaa seriies of checks Wntten toa Bay Area Busmess Councﬂ employee
named Tammy Walsh who brought the money back to 801 West Bay Dnve in the form of cash

and gave it to Harris. Pl’s 56.1 1] 65

Bay Membershrps was a corporation Porcelh created on July 25, 2002 for the purpose of
bllhng customers of Bay Area Busmess Counc1l Bay Membershrps never had any employees.

Porcelh created Bay Membershlps because of the “detnmental press and cnt1c1sm d1rected at

5 _ Bay Area Busmess Council as a result of 1ts “complaint backlog and because the bank

processmg customer payments for Bay Area Busmess Counc1l refused to, continue processmg
E : these payments Pl s 56 I 1] 66 Bay Membershlps started debltmg consumers bank accounts
on the day 1t was formed July 25, 2002 just one day after Bay Area Busmess Counc1l stopped
debitmg aecounts In the weeks prior to August 15 2002 Bay Mernberships debited the bank
‘ _accounts of thousands of Bay Area Busmess Council customers wrthout giving those customers

- notice that Bay Membershrps would deb1t their accounts. Bay Membershrps collected about

12



$200, OOO ‘O‘O frbm Bay Area Business Council customers during the three. weeks Bay '
= Membershlps operated but never provrded those customers With anything. P1.’s 56. 19 67

Bay Membersh1ps was obllged to pay commrssmns in perpetulty to Bay Area Busmess

. Councrl and Assail Pl S, 56. l bl 68. Bay Memberships revenues were transferred ona dally

basis by Hams or her staﬂ' from Bay Membersh1ps bank account to other corporate accounts to
E pay for among other thlngs Bay Area Busmess Councﬂ’s Vendor payments, acqu1smons
refunds, payroll and. customer service payroll and Spec1al Technologies payroll Pl.’s 56 1 1[
69, | . - | |

| Special 'Technologies beéz‘m operations in ’June or July'of 2002, and became the .'e‘mployer
of certain customer service representatives 'K‘risten Davis the customer service manager;.and
, Amta Coorey, the Comphance Officer, all of whom were prev1ously employed by Bay Area |
Busmess Council. Spec1al Technolog1es employees continued to. perform the same dut1es they
had performed as Bay Area Busmess Counc11 employees Pl’s 56.1 § 70. Spec1al Technologies '

" handled order processmg, customer serv1ce and fulfillment for Amerlcan Leisure Card usmg the

~ same fac111t1es as Bay Area Busmess Counc11 Customer Semce Spec1al Technologies only

"“cllent” was Amencan Lelsure Card Pl s 56.1 1[ 71. ln July 2002 Harrls or. her staff transferred T

funds from a Bay Area Busmess Counc1l bank account to Spec1al Technologles to cover Spec1al

: Technologies payroll and vendor payments Pl s 56 1 1] 72.
Porcelh decided that Bay Area Busmess Counc11 would sell “MasterCards” through
telemarketing ‘PL.’s 56.1 1] 73. Porcelh negotiated and srgned the contracts between Bay Area

" Busmess Council and Assall and between Amencan Leisure Card and Assail. He authonzed
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' Assall to retam call centers to market the “MasterCards ? Pl 55 6 1 1] 74 Borcelh rev1ewed the -
- 'telemarketmg scnpts Pl 5 56 1975 | | o
. PorcellJ knew Bay Area Busmess Councll and Amencan Lelsure Card customers were
complammg U:\lat they had been promrsed credit cards ‘Porcelli had hlS own personal list of )
L hundreds of copsumers who complamed to Bay Area Busmess Counc11 that'its telemarketers had
promlsed them cred1t cards PL’s 56.1 9 76 Porcelh knew offenng a card with a $2 000. 00 _‘
' “llmrt” could e,as1ly lead consumers to beheve that they Were bemg offered credit cards Pl ]
4 56 1 1} 77. Porcelh and Amta Coorey, who reported to Porcelh handled legal comphance and
' customer complamts and made decisions on refund requests Porcelh personally desrgned the list -
*_A of customer complamts knowh as the cornplalnt gnd and also de51gned the refund request
fonns Pl’s 56 1 1] 78 Porcelli 51gned contracts on behalf of Bay Area Busmess Councrl and Sr.
AMarketmg Consultants with vendors of stored value cards Pl s 56. l | 7I9 When' Porcelll was’
” out of the country, he recelved daily written reports ﬁ'om Hams on quallty control bookkeepmg,
cash ﬂoW, mventory, and customer complamts mcludmg the complamt grid,” Whl_Ch he -
rev1ewed in order to “keep an idea of What was gomg on.” Pl s 56.1 9 80. |
‘In March 2002 Porcelh ‘with the assistance of Amta Coorey and Wade Cloud hrs |
Aregulatory consultant drscussed an effort to convince the Better Busmess Bureau to 1mprove its
- negatwe report on Bay Area Business Councrl Borcelh drafted a letter to the Better Busmess A
Bureau addressmg ¢)) mlsrepresentatron by the. sales entltles (2) bllllng dlsputes and (3)
| requests for funds The effort was not successful Pl s 56. 1 1 81 Porcelll knew that Bay Area

' ‘Busmess Counc1l and Amencan Leisure Card customers who had recelved the stored. value

- ChexCard were complatmng about' the card On or about May 13 2002, Knsten Dav1s wamed ‘
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Porcelli that Merchant Bankcard Service Corp. the issuer with.Stonebridgc Bank of the

‘ ChexCard was receivmg complamts that Bay Area Busmess Councrl was leading customers to

believe they. would receive credlt cards Porcelll setup a specral refund request procedure for

 these: customers so the bank would not have to act as a “MASH Unit.” Pl S 56 1982...

Onor about June 24 2002 the State of North Carolina sued Porcelh mdrvrdually, for

- fraudulent telemarketmg of advance fee credlt cards and the court entered a temporary

restraining-order (“TRO”) agamst Porcelh and hls co-defendant, Bay Area Busmess Counc1l

: barrmg sales to North Carolma res1dents A consent order extended the TRO mdeﬁmtely Aftcr

bemg sued, Porcelll instructed the customer service department not to “rebuttal” customers .from

NorthCarolma P155611183 o o . G

" Onor about July 23, 2002 Porcelh proposed to Alan Aronson, the sole American Lelsure'
Card employee that American Leisure Card would ‘make sales for about siX months until about

January 2003. Thereafter, a new 'sales entity would be formec_l, With Aronson as ofﬁcer and

| Porcelli as signator'y on checks and st0ckholder to be followed by successor entities. ‘l)orcelli_

1

predicted complamts agamst Amencan Leisure Card Would cause' inquiries from regulators"’

~but “the turndown of sales will make it dlsappear from the radar screen to pursue ? Pl s 56 1 q

84 'On or about~August'6 2002, Porcelh explamed to ~Aron30n that the different ent1t1esi

. mcludmg Amencan Leisure Card, that were handhng sales, complaints order processmg, -
: Acustomer servrce and fulﬁllment “both of the package and the card” were. mvolved ina.

collaboratrve effort” and were “mterdependent ” Pl ’s 56.19 85 On or about August 12, 2002

. Porcelli received a copy of the Better Busmess Burcau s report on American Lelsure Card_

" finding a pattern of complaints from American Leisure Card customers who had been offered an

15



' unsecured MastiverCardwith;a credit line of $2,000_.0(l or more for a one-time fee of $199.00.

B PL’s 56.1 q 86.
- . , : ,
Harns ‘was responsrble for hrrmg, trannng, supemsmg and ﬁrmg employees paying the .

telemarketers and stored value card vendors movrng funds among the various accounts of the

e Corporate Defendants ona dally bas1s and bookkeepmg PL’s 56 1 9 87 Hams had 31gn1ng

authonty on the corporate bank accounts for all of the Corporate Defendants Hams was also
o authorrzed to ulse Porcelli’s signature starnp Pl S 56 1 LS 88. Hams penodrcally served as Bay
- Area Busmess Counc1l’ “Comphance Manager” or “Compllance Ofﬁcer and assumed . -
o responsrbrhty for respondmg t(l) consumer complamts and ensunng Icomphance with the law
'.:Pl ’s 56.1. 89. Harns had lmdwledge regardrng “MasterCard” sales, returns customer.
complamts and telemarketmg scnpts Pl ] 56. l 9 90 '
| | Both Porcelli and Harris knew that only a small percentage of Bay Area Business Councll . |
~and Amencan Lelsure Card customers recerved stored value cards PL’s 56.1 1[ 91 Defendants
) clarm they recerved payment from approx1mately 90, OOO consumers and paid refunds to
approxrrnately two percent of them. Pl 556,19 92 | 4 4
| From August 1, 2001 through March 4,2002, the total amount of money that Bay Area -~
- Business Councrl rece1ved fl‘Ol’r‘l consumers through un51gned “telephone chec ” deposrted at |
" ; Huntmgton Natronal Bank, mmus the dollar amount of returned 1tems was at Jeast $838, 599 45,
PL’s 56 1 1[ 93 From September 4, 2001 through August 15 2002 the total amount of money
that Bay Area Business Council, Amencan Lelsure Card and Bay Membershlps rece1ved from

. consumers through automated cleanng house processrng performed by Global eTelecom, afcer

) o reJects returns and reﬁmds was at. least $ll 886 317.19. Pl s- 56 1.9 94. The total ofthese two ‘
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.amounts the FTC d1scovered at TIuntmgton Natlonal Bank and Global eTelecom is
| $12, 724 916.24. From August 1, 2001 through August 30 2002 the total amount of refunds
| ‘ pard from the Defendants refund account at Flrst Natlonal Bank of Flonda was $160 954. 30 or
i ~ less. Pl ’$ 56 1 1} 95 Subtractmg this amount from the total amount whrch Defendants .recerved
‘from customers leaves a total of $12 563 962 34 | | B
| - ANALYSIS
The FTC brought a four-count Amended Complamt against Defendants Count IV
g alleges Defendants sold credlt cards for an advance fee in wolatlon of the FTC Act and the | :
Telemarketmg Servme Rule.. Counts I and III allege that Defendants sold a product and falled to
| dehver that product in violation of the FTC Act and the Telemarketmg Serv1ce Rule. Fmally,
- Counts Tand II allege that Defendants sold a product or serv1ce and then demanded payment of ‘
undlsclosed fees in- Vlolatlon of the FTC Act and the Telemarketlng Servrce Rule | -
To establlsh that Defendants engaged in deceptive acts or practlces in v101at10n of SCCthIl'
L ; 5 .of'the FTC Act ‘the F TC must demonstrate tliat Defendants made matenal mlsrepr‘esentatlons
" or omlssrons that were hkely to rruslead consumers actxng reasonably under the cucumstances' ;
‘E.g., Kraft, Inc V. F T C, 970 F 22d 3 11,3 14 (7th C1r 1992) (Kraﬁ) A statement or practlce 1s -‘

matenal 1f 1t is likely to affect a consumer s decision to buy a product or serv1ce FT C V.- World

: Medla Brokers Inc No 02 C 6985, 2004 U. S Dlst LEX[S 3227, at *20- 21 (N D Ill Mar 2

; 2004) Aﬁer the FTC estabhshes a partlcular clann has been ‘w1dely dlssemmated ” the burden N

shlfts to Defendants to show that consumers d1d not rely on that clann F TC V. World Travel

'- VVacatzon Brokers Inc., 861 F 2d 1020 1029 (7th Cu' 1988) (World T; ravel)
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Under SCICtIOD 5(a) of the FTC Act ornissions: of matenal fact are deceptlve See World '

‘ l
: Travel 861 F. 2d] at 1029. Courts look to the “overall net 1mpress10n” of consumers when

decrdmg wheth partlcular statements or omxssmns are deceptlve Kraft 970 F.2d at 315
- o “Deceptlon may7 be made by mnuendo rather than outnght false staternent's ? Natzonal Bankers
: Servzces Inc. v. ,F T C 329 F. 2d 365, 367 (7th Cir. 1964) and statements can create deceptlve
1mpress1on on purchasers even though they may be techmcally mterpreted as true or. partlally
true.” LG Bal}our Co. v. FIC, 402 F2d 1, l7(7th Cir:1971). . |

| Under the Telemarketmg Sales Rule “[b]efore a customer pays for goods or services -

| oﬁered,” a seller of telemarketer must “dlSClOSC, ina clear and consplcuous manner . ..[aJll
matenal restnctlons hmxtatmns or condltlons to purchase receive, or use goods or sery1ces that
are , the subJect of the sales offer > 16 C.F. R. § 3 lO(a)(l)(n) Sellers and telemarketers may not .

' make any “false or m1slead1ng statement[s] to mduce any person to pay for goods or serv1ces

16 CF. R. § 310. 3(a)(4). Sellers and telemarketers also may not request or receive payment of
any fee in advance of obtammg or arrangmg a loan or other extensmn of cred1t when the seller or

telemarketer has guaranteed or represented a high hkehhood of success in obtammg or arrangmg

i a 1 loan or other extensmn of cred1t 16 C.F. R.3 10 4(a)(4) Under Sectlon 3(c) of the

. 4 Telemarketmg and Consumer, Fraud and Abuse Preventlon Act 15 U S C '§ 6102(c), and SCCthIl o

18(d)(3) of the FTC Act, 15US.C. § 57a(d)(3) v101ations of the Telemarketmg Serv1ce Rule

constltute unfair or deceptlve acts or practlces mvmlatlon of Sectlon 5(a) of the FTC Act, 15

US C. § 45(a).

Here no genume issue of matenal fact exists as to whether Defendants sold credlt cards i

- .for an advance fee in vrolatlon of the FTC Act and Telemarketmg Service Rule From
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approximatelyAugust 2001 untilAugus't' 2002, Defendants through their telemarketers, Widely -

drssemmated their clalms by callmg consumers throughout the United States clannmg tosell -

“MasterCards ” Defendants then requested payment of* fees in advance of consumers recervmg

' credlt by tellmg and leadmg consumers to beheve that for advarced fees of $199 00 Wh1ch were

) deblted from the consumers’ bank accounts they would recerve credrt cards with substantla.l

credit limits.

" No genuine issue of material fact'exists as to'whether Defendants sold a product and

' .falled to dehver that product in vrolatron of the FTC Act and the Telemarketmg Service Rule.
| .Defendants made matenal mlsrepresentatrons to mlslead consumers who would have reasonably :

A ! otherwrse acted under the- cucumstances Although Defendants represented that consumers

would obtam credrt cards, Defendants never provrded, nor mtended to provrde actual credrt

cards to consumers Instead, consumers recerved a package of matenals cons1stmg of

pr0motronal hterature and a membershlp compact disc which promised free beneﬁts This -

package also mcluded a card w1th the MasterCard logo and exther the name “Bay Area Business .
Counsel” or “1* Amencan Lelsure Card” ‘on the front On the back of the cards was anon-’

magnetlc black strip. Thus, the cards looked like a credit card but did not ﬁmction as a credit -

Defendants though, scnpted theu' sales pltches to mlslead consumers by msmuatmg that.

consumers would unprove therr credlt ratmgs by obtammg these cards Defendants
: telemarketers _weremstructed to b_egm thelr sales by referencing the consumer’s recent
'application for a credit card and then telling the consumer that he o s.he‘ was now‘ eligible_ to

Teceive aMasterCard. After guaranteeing consumers that they would receive a MasterCard, the
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- reports.

telemarketers em'phasized that ;Mastercards would be ‘favor'ably 'reﬂe_c_:ted on Equifax credit

As a regult of these statements, Defendants received numerous ealls each day from

1

' complammg consumers. 'Defendants 'received hundreds of complaints from the Better Business _

'

K Bureau and stjte attorneys general as well. Customer Servrce Representatlves employed by

Defendants however were instructed to “rebuttal” any consumer complamts and scnpted N

responses were provrded for the most common customer complamts; these acts further-mrsled

consumers by makmg matenal rmsrepresentatlons

The overall net 1mpressron of consumers demonstrates that the farlure to disclose
|

~'.» mformatlon about the stored vtilue card was deceptrve Only about two percent of Defendants

customers who had prev10usly pa1d $199.00 for thrs s0- called “credlt card ? ﬁlled out the stored

It

| value card applrcatron and paid the addrtlonal requrred fee Of that group, ‘almost none of the :

customers used the card because they were led to beheve they were gomg to receive a credit card

or they learned that it cost addrtronal money just to use the card.

No genulne issue of matenal fact exists as to whether Defendants sold a product and then

A demanded payment of undlsclosed fees in v101at10n of the FTC Act and the Telemarketmg
‘Serv1ce Rule. The mformatron in the packet also mcluded an offer to purchase a stored value

- . card” foran addltlonal $15 00. This card functroned as a deblt card that could only be used to

wrthdraw funds prevrously deposrted w1th the issuer by the cardholder Dunng the telemarketmg

sales p1tch neither Defendants nor their telemarketers dlsclosed to consumers that customers

‘ would have to pay an addltlonal fee simply to use the deb1t card In addltron as mentroned

: ‘above the subsequent conduct of customers demonstrates that the failure to dJsclose these fees -
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was ‘deceptive; ‘customers who had obtained the card, upon learning it would cost additional
money to use the'card, 'chose, instead, not to use the card.

Where one or more corporate ent1t1es operate in a common enterpnse each may be held

' hable for. the deceptlve acts and practrces of the others.” FTCv. Tl hznk Achzevement Corjp ). 144

F Supp 2d 993 1011 (N D Ind 2000), rev 'd in part on: other grounds 312 F.3d 259 (7th Cir.

E .2002) (T hmk Achzevemem‘) To determme whether corporate entltles constitute a common ’

enterpnse courts look to see if the ent1t1es (1) are under common control (2) share common

g ofﬁce space and ofﬁces (3) transact busmess through a “maze of mterrelated compames and

_ (4) commmgle ﬁmds Think Achzevement 144 F. Supp. 2d 1011 (c1tat10ns omltted)

In this case, no genuine 1ssue of matenal fact ex1sts as to Whether all the Defendants

: operated ma common enterpnse Each of the Corporate Defendants was owned by Porcelli and _

was ran by the same people The Corporate Defendants often times shared the same oﬁces

These Defendants d1d busmess under each other s names and accessed the same customer bases.

' Fmally, the proceeds of these deahngs were shared and transferred as needed between the

)

" Corporate Defendants As Porcelli adrmtted this: enterprlse was-a collaboratlve effort.”

Ind1v1duals ‘may also be hable for corporate vrolatlons of the FTC Act if the FTC can

show that the md1v1dua1 Defendants (1) actlvely parncrpated in or had authonty to control a B

! corporatlon s deceptlve practices, and (2) the md1v1duals knew or should have known about the

! deceptrve practrces FTC v. Amy T ravel Serv., Inc 875 F.2d 564 573- 74 (7th C1r 1989) (Amy
‘T ravel) Authonty to control a company can be estabhshed by demonstraung that an mdrv1dualb :

- assumed the duties of a corporate ofﬁcer Amy T ravel 875 F.2d at 573. Whether an md1v1dua1

V knew or should have known abouta company’s practices may be shown by that individual’s
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degree of part}mpatlon in busmess affalrs Amy T ravel 875 F. 2d at 574 Moreover the
o “lmowledge equlrement does not reqmre that an individual subJ ectrvely intend to defraud o
4 '-conSun'rers bu t, rather, -only requlres that a defendantlknew or was aware ofa mlsrepresentatlon.,
' Amy T ravel 875:F.2d at 574'.' | |

Porcelh owned all of the Corporate Defendants and he formed d1rected controlled and

participated in th'e1r acts and practlces Therefore no genume issue of.matenal fact exists as o

whether Porcelh had authority to control the Corporate Defendants
B Furthermore no genume issue of matenal fact exists as to whether Porcelh knew abcut i
I .the Corporate |Defendants deceptlve practrces Porcelli was mtlmately 1nvolved with all of the
' f.' Corporate Defendants operatlons Ple decided to sell these “MasterCards ” and personally
| negotlated and srgned the contract with the Assall telemarketmg firm that called consumers on
_ behalf of the Corporate Defendants Porcelh also rev1ewed these Corporate Defendants
: _telemarketmg scripts and was mtlmately myolved in _the refund process. Porcelh_ ‘was also-aware
n of the customer and law. enforcement ‘complaints made'.against theCorporateDefendants.. "He |
l‘mew that only a Asmall pe'rcentage oftheir,cnstomers eventually received some.yersion ofa
functlonal card | | | | "
Porcelh after he was personally sued by the State of North» Carolina, devised and
g .' unplemented the plan to set up a series of new corporatlons w1thout obv1ous ties to hlmself or
. Bay Area Busmess Counc1l Amerrcan Lelsure Card was to contlnue selllng these cards for |
about SiX months and then anew sales entlty Was formed This entlty would use-one of

' ;Porcelh s employees as an ofﬁcer but Porcelh would stlll s1gn the checks and be the stockholder

: Other successor ent1t1es would then' follow ThlS plan was des1gned to reduce the: number of -
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cornplaints agafnSt Amierican Leisure Card and insulate new cornpanies from actions against Bay )
) Area Busmess Councrl |
| Hams the other 1nd1v1dual Defendant was an officer of Bay Area Busmess Counc1l and
: held herself out as an ofﬁcer of Amencan Leisure Card. Accordmgly, no genume issue of |
material fact exists as to Whether Hams had authonty to control the relevant Corporate a
' -»D'efen‘dants. - |
Moreover no genuine issue of rnaterial fact exist's'as to whether Harns knew about the
E relevant Corporate Defendants decepnve practlces She was .rnt1mately 1nvolved w1th both the
. ‘sales and financial operatlons of the Corporate Defendants Hams partlcrpated in the hmng,
-training, and ﬁnng of employees She kept the books for the Corporate Defendants pard- the
' telemarketers and she personally arranged and srgned off on movmg funds among the various
_ ‘bank accounts of the Corporate Defendants ona darly basis. Hams also acted as a comphance
manager for the’ Corporate Defendants had personal knowledge of the mformatlon in the -
- telemarketmg scnpts and knew about the customer complamts recelved by the Corporate
| Defendants :

The FTC seeks both mjunctrve relief and‘damages for Defendants busmess practrces
On October 2 2002 a prelnmnary mjunctlon was entered agamst Defendants enj otnmg
Defendants from contmumg these sales practlces Defendants have failed to present any facts or - -
| ‘Teasons for why their deceptlve bus1ness practlces should not be perrnanently enJomed
_.Accordmgly, the permanent mJunctton sought by the FTCis granted

Pursuant to § 13(b) of the FTC Act 15 U. S C.§ 53(b), consumer redress is also an

_ appropnate remedy FIC>v. Securzty Rare Coin & Bulllon Corp 931F. 2d 1312, 1315 (8th Crr |
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4 1991) see also ylmy T ravel 875 F.2d at 571 72 (perrmttmg a dlstnct court to grant anc111ary

‘equrtable rehef uch as restltutlon under § 13(b)) To obtam redress, the FTC is not requtred to -

: X :

prove 1nd1v1dud1 rehance on Defendants material mlsrepresentatlons and omrss1ons E. g FTC .
v. Fi zggze Int’l], }nc 994 F 2d 595 605 (9th Cir. 1993) (Fzggze) |

: Consunter redress is also appropnate under § 19(b) of the FTC Act 15 U S C. § 57b(b)

Thrs sectlon authonzed rehef necessary to redress m_]ury resultmg from Vlolatrons of an FTC rule

: affectmg unfarr or deceptrve busmess practlces such as. the Telemarketmg Service Rule
- Congress has prov1ded that such rehef may mclude but is not 11m1ted to, recessmn or |
. reformatlon of lcontracts the refund of money or return of property [and] the payment of
':,damages 15 U.S. C § 57b(b) ‘Even if Defendants product was of some mmrmal Value -
damages are properly measured as the total net sales to consumers When the deceptlve sales
'practrces were wrdespread See Fi zggze 994 F 2d at 606 07 (statmg that, absent the deceptrve
busm'ess practlces the. amount spent on a product for whrch consumers otherwrse would not have
. paid rs the proper measure of damages) o
To determme the proper amount of redress, the FTC is requrred to “show that 1ts
- calculatlons reasonably approxrmated the amount of customers net losses, and: then the burden
shifts to the defendants to ShO\TJ that those ﬁgure were maccurate F T C y.-Febre, 128 F 3d 530, .. |
1 ) 535 (7th C1r 1997) (F ebre) To the extent that erther the Defendants’ records create uucertamty
in determmmg the amount of redress or the Defendants fallure to produce relevant evrdence
makes 1t 1rnposs1ble to accurately determme the proper amount the “risk of uncertamty should

g fall on the. wrongdoer whose 1llegal conduct created the uncertainty.” Febre 128 Fidat 535

L Here Defendants mcon51stent and sometlmes contradrctory adrmssrons regardmg the1r |
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total net sales have created uncertainty in determining the proper amount of redress for
constnhers In responding to the FTC’s motion for a prelirninary injunction, Defendants claimed

to have over “225 000 customers in [thelr] database w1th well over 35, OOO contmumg

o customers ” In therr answer to the FTC’s Amended Complalnt Defendants clarmed to have at.

least 122 OOO customers n therr database with 18,228 ¢ ‘active” customers and only 3, 500

reJected” sales At the tlme therr busmess was shut down Defendants clauned that more than o

1.,5(A)0 of these ‘-‘active” customers had debited a monthly fee for_ six months, more than 2,300 for.

~ seven months and more thanl 200 for eleven months. Ac.COrding to the FTC if these-asse.rtions )

are true their total net sales would have been, at a minimum, at least $25 mrllron |

Defendants records also'create uncertamty in determtntng the proper amount or redress -

| for’ consumers The FTC however, d1d obtam bankmg and other financial records from thrrd
partles suggestmg that Defendants total net sales may have been less than what Defendants

' clarmed Whrle it appears Defendants may have booked sales and attempted to debit more than .

o _‘ $40 rmlhon from customers bank accounts the vast majonty of these charges were re_}ected by 4

Y

~ the customers’ banks. The FTC has only venﬁed net sales of $12,563, 962 34, after all reJects '
‘returns, and refunds have been calculated | | .
- Defendants have'falled to sub_rnrt any material in a Rule 56.1(b). 'statement and have not
) othervvfse met their burden to show this'ﬁgure was inacCurate. Thus, no genulne lssue A.of -
j material fact exists that the total net Asales'-t‘o consumers and the proper amount of .redress is

$12,563,962.34. .
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CONCLUSION

- For the| foregoing reasons, the FTC’s Motion for Summary Judgment is granted.

| judgm’éﬁt shall

'$12,563,962.3

(X

©." separate order.
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. JOHN |
" United States District Judge’

!, be énteréd agaﬁnst- all Defendants,'. jointly and ‘se-’veréll‘y,'iin the amount of

i; and a pérmaﬁent ihju_hction shall issue against the Defendants as set out by .

"DARRAH . .




