BEFORE THE FEDERAL TRADE COMMISSI(Q 05 21 2015

; ] ] 577523
COMMISSIONERS: Edith Ramirez, Chairwoman

Maureen K. Ohlhausen
Joshua D. Wright

ORIGINAL

Respondent.

)
In the Matter of ) PUBLIC
)
LabMD, Inc., ) Docket No. 9357
a corporation, )
)
)
)

COMPLAINT COUNSEL’S OPPOSITION TO RESPONDENT’S
MOTION FOR LEAVE TO FILE ANOTICE OF SUPPLEMENTAL
AUTHORITY IN SUPPORT OF RESPONDENT’S MOTION TO DISQUALIFY

On April 27, 2015, Respondent LabMD, Inc. (“LabMD?) filed a “Motion to Disqualify
Commissioner [sic] Edith Ramirez” (“Motion to Disqualify””). Complaint Counsel filed an
Opposition to LabMD’s Motion to Disqualify on April 30, 2015. On May 15, 2015, LabMD
filed a “Motion for Leave to File a Notice of Supplemental Authority in Support of LabMD
Inc.’s Motion to Disqualify Commissioner [sic] Edith Ramirez” (“Motion for Leave™), attaching
as Exhibit 1 a proposed “Respondent LabMD, Inc.’s Notice of Supplemental Authority in
Support of LabMD’s Motion to Disqualify Commissioner [sic] Edith Ramirez” (“Notice”).!
Motion for Leave, Exhibit 1. The Notice includes twenty-six pages of additional documents as

Attachment A. See id., Exhibit 1, Attachment A.

! In the interim, LabMD also filed, and Complaint Counsel opposed, a “Motion to Strike
Complaint Counsel’s Opposition to Respondent’s Motion to Disqualify Chairwoman Edith
Ramirez or, In the Alternative, Motion for Leave to File Reply in Support of Motion to
Disqualify Commissioner [sic] Edith Ramirez.” That motion has not been granted, and LabMD
has not otherwise sought leave to file a reply.
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PUBLIC

The Commission should deny LabMD’s Motion for Leave because it is an impermissible
reply seeking to bolster the Motion to Disqualify with additional arguments. See 16 C.F.R.
3.22(d) (reply permitted only with leave). A notice of supplemental authority may not advance
new argument. E. g, Atkins v. Capri Training Ctr., Inc., No. 2:13-cv-06820 (SDW), 2014 WL
4930906, at *10 (D.N.J. Oct. 1, 2014); United Broad. Corp. v. Miami Tele-Comms., Inc., 140
F.R.D. 12, 13 (S8.D. Fla. 1991); U.S. v. Khorozian, 333 F.3d 498, 506 n.7 (3d Cir. 2003) (28())
context). But LabMD’s Notice does just that: it advances new arguments not made in LabMD’s
Motion to Disqualify. See Motion for Leave, Exhibit 1 at 1-2; Motion to Disqualify at 8-9. For

this reason, the Commission should deny LabMD»’ s Motion for Leave.
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