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Dan Ray, Hemming Morse, LLP 
 

A. Introduction / Executive Summary 
 

My name is Dan Ray and I am a partner in the litigation department of Hemming Morse, LLP 

(“Hemming”).  Hemming is a Certified Public Accounting, forensic, and financial consulting firm based in 

San Francisco, CA.  I have been a partner with Hemming for approximately 20 years.  I am a CPA and 

hold other credentials detailed in this proposal.  I have provided forensic accounting services as a 

consultant, expert witness and corporate monitor for the past 26 years.  As a forensic accountant, I have 

testified as an expert on numerous occasions in both Federal and State courts throughout the United 

States and have presented to Boards, Audit Committees, and U.S. Regulatory organizations such as the 

Department of Justice and the Securities and Exchange Commission. See Exhibit A for my curriculum 

vitae. 

Prior to entering public accounting, I was a Special Agent with the FBI from July 1982 to October 1990.  

While serving as an FBI Agent, I specialized in the investigation of complex white collar crime matters, 

spending the bulk of my early career in the Los Angeles Field Office.  During my FBI career, I investigated 

numerous complex investor fraud matters as well as several failed financial institutions.         

In addition to my forensic accounting and expert witness work, a significant part of my practice involves 

the Foreign Corrupt Practices Act (“FCPA”).  As detailed more fully below, I have been appointed to 

serve as an FCPA Compliance Monitor on two separate occasions.  In addition, I served for 

approximately four years as an FCPA Compliance consultant for a pharmaceutical company (i.e., 

SciClone) that was under investigation by the DOJ and SEC.   

Both of the formal appointments as the FCPA Compliance Monitor involved working closely with both 

the company which I was monitoring as well as with the DOJ and SEC attorney’s assigned to the matter.  

Each of these prior matters involved submitting written reports of findings (and recommendations) on a 

periodic basis to the government.  Each of these monitorships were very successful.  Included as 

references for this proposal are corporate officers with the companies that I monitored as well as a DOJ 

lawyer that was overseeing the monitorship.  

My approach to this assignment as the Independent Compliance Auditor (“ICA”) would be very similar to 

the approach taken by me on the two other occasions in which I served as a monitor.  The starting point 

would likely include meeting with both Herbalife and FTC officials to ensure that there is a “meeting of 

the minds” as to the scope of work for the ICA.  This will help ensure that the ICA is fulfilling the required 

duties under the Stipulated Order for Permanent Injunction and Monetary Judgment (“Settlement 

Agreement”) and that there is hopefully a consensus as to what those duties are.  This initial, and 

thereafter continuous, communication with the parties involved will help ensure that there is no “scope 

creep” in the work being performed.  The Settlement Agreement identifies a number of prohibited 

business practices, and sets forth requirements for changes to be implemented on a going forward 

basis.  In its simplest description, my work as the ICA will be performed with a focus towards ensuring 
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that Herbalife makes the appropriate organizational changes to comply with the requirements set forth 

in the Settlement Agreement.  As the ICA, I will oversee and be intimately involved with all of the work 

to be performed and will take a lead role in drafting the required reports.  To accomplish this, I will be 

assisted by a team of my partners with the requisite experience and expertise who will be assigned 

“ownership” and responsibility for certain aspects of the scope of work.   I will also seek to identify, 

where possible, discreet areas of analysis to be assigned to other Hemming personnel with the 

appropriate level of experience and expertise.  These partner level individuals will then have 

“ownership” and responsibility for that particular scope of work.  As the ICA, I would be actively involved 

in all aspects and would have responsibility for the entire body of work. 

My approach during my prior service as a monitor in the FCPA context was quite similar.  The two key 

items I would assess and report on were: (1) whether the organization was making the necessary 

changes to help prevent future violations of the FCPA; and (2) whether there was an appropriate 

commitment by the members of the organization being demonstrated or whether the proper “culture of 

compliance” existed.  I would then identify discreet scopes of work, or segregation of duties, that could 

be assigned to the appropriate staff.  In the Herbalife matter, it appears that the Settlement Agreement 

can generally be broken down into four broad categories for which the ICA is to assess compliance.  

These broad categories appear to include: 

1. An assessment of the compensation payments being made (i.e. funds paid out by the 

organization); 
 

2. An assessment of whether there is a proper classification of customers and whether retail 

sales amounts are being properly recorded (i.e. funds received by the organization); 
 

3. As assessment as to whether the proper level of self-monitoring and training is being 

performed internally by the Herbalife officials (i.e. similar to assessment of culture of 

compliance); and 
 

4. An assessment of the prohibition or rules governing the leasing or purchase of physical 

space. 

 

In summary, I believe that I am very well qualified to serve as the Independent Compliance Auditor for 

Herbalife, and I appreciate this opportunity to submit this proposal and for your consideration.  I would 

be happy to provide any additional information you may require.   

B. Personnel 
 

For this assignment, I anticipate utilizing staff from Hemming to assist me in carrying out my duties as 

the ICA.  The staff would include financial consulting and litigation professionals from both the San 

Francisco and Los Angeles offices.  As with my prior monitoring engagements, I anticipate that the staff 
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on this engagement would remain during the tenure of the assignment thereby maximizing the 

efficiency and effectiveness of the procedures.   

Hemming is based in San Francisco, but has offices throughout California, including downtown Los 

Angeles in close proximity to the Herbalife headquarters.  Our firm has approximately 40 professionals 

in its financial consulting and litigation department. The firm’s professionals have a wide variety of 

credentials and expertise.  The profiles and curriculum vitae’s of our professionals, as well as other 

information on our firm, can be downloaded directly from our website at www.hemming.com. 

Given the nature of this particular assignment, it would not appear that an attorney or a law firm would 

be required to be added to the engagement team as I did on my prior FCPA monitorships.  However, if 

during the term of the ICA assignment a need should arise for legal assistance, I have very good 

relationships with numerous lawyers throughout the country. 

Presented below are the Hemming personnel I have identified to assist me in carrying out the 

responsibilities as the ICA.  As each of the following team members are part of Hemming’s financial 

consulting and litigation department, each has demonstrative experience and expertise in evaluating the 

operations of companies and conducting detailed testing of accounting and other records.  Additionally, 

due to the nature of our work being associated with high stakes litigation with rigid deadlines and 

budgets, each member of the team is experienced with managing their time and that of their respective 

teams to ensure high quality work products within defined time and cost parameters.  All team 

members are very familiar with the litigation process and have participated in numerous court 

proceedings, and a few have testified in state and federal actions as well as at arbitrations.  

Steven Boyles 

Steven is a Partner at Hemming in the San Francisco and Walnut Creek offices.  He has provided support 

for both the monitorship of the medical device company as well as the FCPA consulting services 

performed for SciClone.  Steven travelled with me on numerous occasions to China on the SciClone 

matter.  Steven was responsible for the assessment and reporting of the Company’s revenue and 

expense claims details from review of the general ledgers and other documentation within multiple 

subsidiary company systems.  He additionally assisted in conducting interviews of company personnel, 

report writing, and presentations of findings and recommendations to the Company’s Board.   

Steven is a CPA, and maintains other specialized certifications including CFF (“Certified in Financial 

Forensics”), ABV (“Accredited in Business Valuation”) and ASA (“Accredited Senior Appraiser”).  In 

addition to his experience with corporate monitorships, Steven has a background in auditing and in 

connection with the valuation analyses and consulting he conducts, has tremendous experience in 

evaluating corporate performance, data analytics, and assessment of large amounts of detailed 

transactions.   See Exhibit B for his curriculum vitae. 
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Travis Armstrong 

Travis is a Partner at Hemming in the San Francisco office.  Travis is a CPA, CFF and CFE (“Certified Fraud 

Examiner”).  He provided critical support to me as the monitor for the medical device company.  In 

addition, Travis was very involved in an FCPA consulting assignment where the client was a Fortune 100 

Space and Defense Company.  Travis was involved with the medical device monitorship since its 

inception and travelled with me on all site visits including China and throughout Europe on multiple 

occasions.  Additionally, Travis led a project that consisted of FCPA due diligence and training of 

manufacturers and sales partners in Hong Kong and China.  Travis is the current Chair of the Economic 

Damages Section for the California Society of CPA’s.  Travis is involved in the current matter in which the 

FTC has engaged Hemming as a consultant.  See Exhibit C for his curriculum vitae. 

David Callahan 

David is a partner in the Los Angeles Office of Hemming.  David is a CPA, CFF and has received his MBA.  

He works frequently with the SEC and DOJ on various matters.  His primary focus is on evaluating 

accounting irregularities, participating in audit committee investigations and complex accounting issues.  

He is currently the Chair of the Fraud Section for the California Society of CPA’s.  See Exhibit D for his 

curriculum vitae. 

Rachel Hennessy 

Rachael is a Manager in the Los Angeles office of Hemming.  She has an Economics Degree from 

Occidental College.  Rachel has more than 12 years of consulting experience related to accounting and 

fraud investigations.  She works closely with David Callahan on complex accounting matters involving 

the SEC and DOJ.  

Julie Oleinikova 

Julie is a Manager in the San Francisco Office of Hemming.  She has more than 10 years of experience in 

various litigation investigation matters, including FCPA.  Julie is a CFE and has provided significant 

assistance on the FCPA consulting matter for a Fortune 100 Space and Defense Company.  Prior to 

joining Hemming, Julie worked for a law firm in Moscow that performed due diligence related to the 

FCPA and the UK Bribery Act.  Julie is a native Russian speaker.  

I anticipate that this team of professionals will remain with the engagement throughout, thus providing 

consistency in our responses and procedures.  This structure is expected to benefit the quality of the 

work and cost efficiencies in a number of ways, including, but not limited to: (1) the continuity of a 

partnership between a small group of key individuals; (2) expedient access to professionals experienced 

with the requirements in the Settlement Agreement as well as with Herbalife’s processes in particular; 

and (3) maximum efficiency of the overall cost structure.  
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With reference to the four broad categories identified above of work to be performed for which 

assessments by the ICA are to be made, it is unclear at the present time the precise division of labor to 

be assigned to the professionals listed above.  In addition, other Hemming professional not detailed 

above have extensive experience which might be called upon to assist the work I would perform as the 

ICA.  This additional experience includes partners and staff who frequently deal with very large data sets 

utilizing a SQL database (David Breshears), and partners with extensive experience with accounting and 

auditing standards, including a partner who is the current Chair of California Society of CPA’s (Andy 

Mintzer).  

 

C. Qualifications 
 

Included with this proposal is a copy of my current curriculum vitae.  Highlights of the information on 

the CV are as follows: 

 

• I hold certifications as Certified Public Accountant (“CPA”); CFF; CFE; and Certified Insolvency and 

Restructuring Advisor (“CIRA”) 
 

• July 1982 – October 1990: I was a FBI Special Agent in the Baltimore, Houston and Los Angeles Field 

offices, with the majority of my career time in the Los Angeles office. 
 

• October 1990 – September 1995: I was a Manager with Neilson Elggren Durkin & Co. This was a 

forensic accounting firm with two of its name partners also being former FBI Special Agents. 
 

• September 1995 – Present: Partner with Hemming Morse (became partner after 1 year) 
 

• Past Chair of the Litigation Services Committee for the California Society of CPA’s 
 

• Served as the FCPA Compliance Monitor for Diagnostic Products Corporation (“DPC”) / Siemens 

HealthCare Diagnostics from 2005 – 2008 pursuant to a DPA with the DOJ and a Cease and Desist 

Order from the SEC.  The original company to be monitored was DPC, but this entity was acquired by 

Siemens approximately 6 months after the commencement of the monitorship. 
 

• Served as the FCPA Compliance Monitor for a medical device company based in Europe from 2012 – 

2014 (I have been asked by the Chief Legal Officer for this company to keep the name of the 

company confidential from the public.  I can disclose the name upon request) 
 

• Served as the “Informal” Independent Compliance Consultant for SciClone Pharmaceuticals from 

2012 – 2016.  This company was under investigation by the DOJ and SEC for suspected violations of 

the FCPA.  In this capacity I reported to the Audit Committee of the Board of Directors for this 

publically traded company.  Based is significant part on the recommendations made by me and the 
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Hemming team, the DOJ did not proceed with their investigation and the company recently settled 

with the SEC.  There was no requirement of a Monitor in the settlement agreement, only a period of 

self-reporting. 
 

• Was quoted in the March 2013 edition  of the FCPA Report about my approach to serving as a 

monitor in an article titled, How to Find a Business-Minded Compliance Monitor and Minimize 

Reporting Requirements When Negotiating an FCPA Settlement (See Exhibit E) 
 

• Was featured in the cover story in California Lawyer Magazine in December 2014 in an article titled, 

The Secret Life of Corporate Monitors. (See Exhibit F) 

Hemming Morse was formed in 1958. It has provided forensic accounting services for approximately 40 

years.  We provide services to law firms and other clients throughout the country and internationally.  In 

addition, we are frequently retained by state and federal governmental agencies on a regular basis.  

These governmental agencies include, but are not limited to: 

• FTC (this is a current matter for which our involvement has not been disclosed.  Please 

contact me for additional details) 

• Securities and Exchange Commission  

• U.S. Department of Justice 

• FDIC 

• PCAOB 

• California Attorney General’s Office 

• Various District Attorney’s Offices 

• Various states Board of Accountancy 

• IRS 

• Municipalities 

• Department of Insurance 

 

D. Prior Experiences and References 
 

As a CPA, CFE and former FBI Special Agent, I have significant experience with both understanding 

complex business transactions as well as communicating effectively with people.  Having successfully 

served as an FCPA Compliance Monitor on two separate occasions demonstrates that I can navigate the 

challenge between not interfering with the operations of the business being monitored, while at the 

same time fulfilling the mandates required of me as the Monitor.  The reports I submitted to the DOJ 

and SEC, which totaled approximately 12, were always well received.  The reports often included 

recommendations, and each was fully discussed with the company officials prior to the submission of 

the report to ensure that the company agreed that there was an identified weakness and that the 

recommendation would represent an improvement.  All of the recommendations I have made in both of 
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the formal monitorships, as well as those made to the Audit Committee in the FCPA consulting 

assignment for SciClone Pharmaceuticals, have been fully implemented.   

My goal in my monitor assignments is to ensure that I fully carry out my required obligation, while at the 

same time helping to make the company a better company.  I have succeeded in doing this in each of 

the monitoring matters identified in this proposal.  This would also be my goal if I were to serve as the 

ICA for Herbalife. 

Below are select references.  I selected these particular individuals because they are each involved with 

the prior monitorships or independent consulting assignments that I have described.   

• John Dwyer, Managing Partner of the Palo Alto Office of Cooley, (650) 843-5228, 

dwyerj@cooley.com – John serves as the outside counsel to SciClone.  He negotiated the recent 

settlement agreement reached with the SEC.  I was recently informed that the SEC is very 

pleased with the dramatic improvements made to the internal control environment.  The work 

performed by me as the compliance consultant drove many of the necessary changes to the 

finance, internal audit, and compliance departments.    

• Jon Saxe, Chairman of the Board, SciClone Pharmaceuticals, Inc., (650) 949-1655, 

jssaxe@sbcglobal.net – Jon, on behalf of the Audit Committee, retained me as the FCPA 

Compliance Consultant for SciClone.  I have made more than 10 trips to China on this matter.  

Following each site visit, I prepare a report of findings and then appear before the Audit 

Committee to present my findings which usually includes recommendations. 

• REDACTED, Chief Legal Officer, Medical Device Company in Europe.  This individual served as 

the Chief Legal Officer for the company during my tenure as its Monitor. I was requested to not 

disclose the fact that I was the monitor for this company.  Because this proposal may be made 

public, I am redacting the name.  However, if you contact me I will provide the details to you for 

purposes of this person serving as a reference.   

• Angela Burgess, Davis Polk, (212) 450-4885, angela.burgess@davispolk.com – Angela Burgess 

and Scott Muller were outside counsel to Siemens AG during its large FCPA investigation.  In 

addition, Ms. Burgess served as outside counsel to the Medical Device company for which I 

served as its monitor.  They were both aware of the work I performed for Siemens Healthcare 

Diagnostics, and recommended me to the Chief Legal Officer of the Medical Device company.     

Scott Muller informed me that the reports I had prepared for Siemens HealthCare Diagnostic 

Division was review by him and was elevated to the Board of Directors for Siemens AG. 

• Dan Garen, Global Compliance Leader, Danaher Corporation, (202) 419-7651, 

danielgaren@gmail.com – Dan was the Chief Compliance Officer for Siemens HealthCare 
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Diagnostics (“HDX”) during my monitorship of that entity.  Dan travelled frequently with me 

during the three year period in which I monitored the company.  His written response to my 

final report of findings submitted to the DOJ stated, “HDX is committed to carrying forward the 

lessons learned from the DPC experience, as well as those gleaned over the Monitor’s term. The 

Monitor has been instrumental in this regard by providing considered feedback and analysis, 

which has been built into our compliance program and systems.” 

• Kathleen Hamann, Pierce Atwood LLP, (202) 530-6409, khamann@PierceAtwood.com – Kate 

was an attorney with the Department of Justice and was responsible for the Deferred 

Prosecution Agreement entered into with the Medical Device company.  She was also 

responsible for oversight of the monitorship of the company.  All of my monitor reports were 

submitted to Kate at the DOJ and Tracy Price with the SEC.  I participated in numerous meetings 

and discussions with Kate during the pendency of the monitorship.  If contacted, Kate could 

identify for you the name of the company that I monitored. 

In addition to my personal experience detailed above, other professionals at Hemming have described 

to me matters that they have worked on that are in similar industries as Herbalife.  Overviews of select 

experiences in a similar industry include the following: 

• Hemming Morse was engaged by the former owner of a business that manufactured and marketed 

branded, dietary supplements, specialty combination formulations and sports nutrition products 

following its sale to another entity.  In connection with a purchase price dispute, we were hired, in 

part, to review and assess the appropriateness of the successor entity’s accounting for, and 

reporting of, the acquired business’s post-acquisition results of operations under U.S. Generally 

Accepted Accounting Principles.  Specific accounting areas of focus included the entity’s accounting 

for revenue recognition, inventory, and loss contingencies. 

 

• Plaintiff brought a claim against companies that sell personal care products (e.g., lotion, shampoo, 

and conditioner).  Allegations included that the products were packaged and marketed as “natural” 

and/or organic, when the products in question were alleged to in fact not meet particular ingredient 

criteria.  A Hemming expert analyzed the amount of economic benefit that defendants received as a 

result of the claims/packaging in question, including price premia and enhanced sales volumes, each 

of which were elements of incremental profits.   
 

• Plaintiff alleged that an employment agreement entitled her to a particular ownership stake in the 

company which manufactured vitamins and nutritional supplements that are sold under a variety of 

brands, and that her shares were not included in a transaction between her husband and the 

company.   
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• In a highly publicized case, plaintiff accused defendant, whose artificial sweetener was advertised as 

being “made from sugar so it tastes like sugar” of false advertising.  A Hemming expert quantified 

financial remedies available to plaintiffs (which represented over half of the sugar suppliers in the 

US), including lost profits, disgorgement of defendant’s profits (ill-gotten gains), price erosion, and 

the cost of corrective advertising.   

 

None of these matters summarized above involved Herbalife.  Additional details can be made available 

upon request. 

E. Proposed Activities 
 

As the identified ICA, I would actively oversee all aspects of the work to be performed in carrying out the 

mandates of the Settlement Agreement.  I would then assign senior level Hemming professionals to take 

responsibility for specific aspects of the work to be performed.  As detailed above, the scope of work 

called for in the settlement agreement appears to consist of the following broad categories:     

• An assessment of the compensation payments being made (i.e. funds paid out by the 

organization); 
 

• An assessment of whether there is a proper classification of customers and whether retail 

sales amounts are being properly recorded (i.e. funds received by the organization); 
 

• As assessment as to whether the proper level of self-monitoring and training is being 

performed internally by the Herbalife officials (i.e. similar to assessment of culture of 

compliance); and 
 

• An assessment of the prohibition or rules governing the leasing or purchase of physical 

space. 

 

I would anticipate having a partner level professional at Hemming be assigned responsibility for each of 

the above four broad categories.  These partners would then be supported by a manager level person 

and then likely staff level personnel.  As of the date of this proposal, I would anticipate that David 

Callahan will have responsibility for the gathering of the relevant information and perform the required 

analysis relating to the collection of retail sales information.  The primary emphasis will be on the 

accuracy of the information relating to funds being received by Herbalife.  David will also assist with the 

drafting of select portions of the report of findings.  His efforts will be primarily supported by Rachel 

Hennessy and staff. 

 

It is anticipated that Steven Boyles will have primary responsibility for gathering the relevant 

information and perform the required analysis relating to the classifications of the customers versus 

business opportunity participants.  This work will also focus on the analysis of whether the reported 
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sales to preferred customers are genuine.  In addition, Steven will have responsibility for the analysis 

regarding compliance with rules governing the purchasing or leasing of properties.  He will also assist 

with drafting select portions of the report of findings.  His efforts will be primarily supported by Julie 

Oleinikova and staff. 

 

It is anticipated that Travis Armstrong will have primary responsibility for the gathering of the relevant 

information and performing the required analysis of payments related to multi-level compensation, or 

funds being paid out by Herbalife.  In addition, he will also be responsible for ensuring that the 

rewardable personal consumption in a downline is calculated properly according to the designation and 

monthly limit requirements.  He will also assist with drafting select portions of the report of findings.  His 

efforts will be primarily supported by Julie Oleinikova and staff. 

 

As the ICA, I will have overall responsibility for the required scope of work, and will be appropriately 

involved with those aspects assigned to other partners.  I will also take primary responsibility of ensuring 

that Herbalife is performing the proper level of self-monitoring of its policies and procedures.  I will also 

have primary responsibility for drafting the report of findings, and communications with Herbalife and 

the FTC. 

 

Given the fact that we have not had any access to the general ledgers or data file of Herbalife, and do 

not have specific knowledge about the number of transactions involved, it is very difficult to accurately 

state the procedures that will be employed to carry out the required analysis.  However, Hemming 

professionals (including those identified in this proposal) have performed similar types of analyses on 

numerous occassions.  Our engagements involve a wide variety of industries and the litigate matters in 

which we serve as consultants and expert witnesses typically involve gathering accounting and other 

data from computer systems and other sources and performing an analysis of that data.  We then form 

and express opinions about the accuracy and reliability of that data.  Sometimes the analysis is 

performed on the entire population of data, and on other occasions sampling techniques are utilized.  

Hemming has the experience and capabilities to deal with large volumes of data.  For example, a current 

matter in which I am a consultant involves the receipt and analysis of an Access data file with 17 million 

rows of data. 

 

Because the work we perform often involves a litigation or the monitoring of a company, these matters 

always have strict deadlines and due dates for when reports are to be prepared or testimony is to be 

proffered.  Hemming is accustomed to working in this environment and is able to meet these deadlines.   

   

Methods of Obtaining Information 

   

In almost all of our engagements, a critical aspect is to obtain the information needed for which an 

analysis is to then be performed.  Because we do not have any information about the accounting 

systems or computer capabilities of Herbalife, we cannot specifically set forth the methods for obtaining 
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the required data.  However, the starting point would involve meeting and working with the Herbalife 

individuals responsible for the data to be analyzed.  We would then determine, collaboratively, the best 

way to access the data.  On some occasions we are limited to accessing the data from an on-site 

terminal only.  Most often, the data can be exported to a program that does not require proprietary 

licenses and can be uploaded to a secure shared site for analysis at a Hemming office.  

Methods of Analyzing Information 

 

Typically the first step in the analysis of the information or data is to reach an appropriate level of 

confidence that the data provided accurately represents the data in the accounting system.  Once that 

level of assurance is obtained, the actual methods utilized vary greatly.  For this matter, the settlement 

agreement clearly defines both prohibited conduct and the proper methods for recording and 

recognizing as revenue funds received by Herbalife, as well as the proper classification of funds being 

paid out.  The analysis would have to commence with a clear understanding of the requirements set 

forth in the settlement agreement, which would include interviews with the relevant personnel about 

the modifications made to the business to bring it into compliance with the rules.  We would then 

consider what portion of the process for recording and classifying revenues and expenses is automated 

versus manual.  For the automated processes, we would seek to ensure that the system parameters and 

controls are correct.  For those classifications and items that are dependent on manual efforts, we 

would seek to identify those decision makers and ensure that the methods they are using to classify 

revenue and expense items are both accurate and transparent.  The analysis of the data might be made 

on the entire population or on an appropriate sized sample.   

One key aspect of the work to be performed is to understand how Herbalife is performing its analysis of 

the data to ensure, for example, that reported sales to end users for which receipts are to be submitted 

are genuine.  This may involve coordination with Herbalife on sharing our experiences with performing 

similar tasks on other engagements.  For example, a key concern on the SciClone consulting assignment 

was assessing the validity of expense receipts being submitted by its sales staff throughout China.  

Hemming helped SciClone to develop both system controls as well as risk-based auditing procedures. 

Methods of Reporting Information     

 

As consultants and testifying experts, we are very accustomed to preparing reports of findings as well as 

supporting schedules which clearly set forth key information such as the source of the data, the analysis 

performed, the sampling methodology utilized (if a sample is utilized), the incorporated assumptions, 

the conclusions reached and the basis for those conclusions.  The methods for reporting the results of 

analysis can be in the form of Excel spreadsheets with supporting schedules, PowerPoint presentations 

or written reports with imbedded schedules that are linked to the supporting document.  
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Frequency of Proposed Activities 

 

As detailed more fully in the Estimated Costs section of this report, the first year of this assignment will 

involve the highest level of activity.  These hours will be needed to learn the Herbalife business, meet 

with the Herbalife officials, become familiar with the accounting and other systems, and gather the 

required data.  The first three years of the monitoring term requires written reports to be submitted 

every six months.  Given this timetable, I would anticipate that some (but likely not all) of the Hemming 

personnel assigned to this matter will spend a portion of their time on site, with perhaps half of the 

required hours in Hemming offices.  In my other monitoring matters, we would typically commence our 

site visits about two months before each report was due.   

With all aspects of the work to be performed, it is critical that we endeavor to not be disruptive to the 

business and to work collaboratively with the Herbalife officials.  This is something I was able to 

accomplish on all of my other formal and informal monitoring assignments.  I believe that this 

assignment requires good communication skills.  I am confident that my references, if contacted, will 

advise you that I successfully monitored their companies in a manner that was both efficient and non-

disruptive. They will also tell you that the work we performed help make their organization better as a 

results of the recommendations made and the discussions we had. 

F. Potential Conflicts of Interest or Bias 
 

I have performed a conflicts check on Herbalife and its counsel, and there are no conflicts to report.  In 

addition there is no bias by either myself or other professionals at Hemming.  I testify frequently as an 

expert, along with numerous other partners, and have a balance of working for both plaintiff’s and 

defense.  There is also no bias with respect to the specific industry in which Herbalife operates.  I do not 

have any connections whatsoever with Herbalife.  I have no family members or any other relatives that 

have any association with Herbalife.   

In addition, in conducting my conflicts check for this matter I have not been made aware of any family or 

other relationships with Herbalife.  I was informed by one of my partners in my Los Angeles office that 

back in 2002 – 2003, while he was another firm, he was hired by counsel for Herbalife to assist in an 

investigation involving an employee theft.  Another matter for Herbalife during the same time period 

involved performing a statistical analysis of a downturn of a particular product.  These matters have long 

since been resolved with no other matters either for or against Herbalife. 

As identified above, Hemming is currently serving as a consultant for the FTC.  However, I am not 

involved in this matter.  Our involvement has not been publically disclosed but I can share the details 

with you upon request.  
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H. Conclusion 
 

As detailed in this proposal, I have had very unique opportunities to have twice served as an FCPA 

Compliance Monitor for the DOJ and SEC.  I have been informed that I am the only accountant (non-

lawyer) in the country to have twice been selected to be a Monitor.  In addition to these assignments, 

the four years I served as the FCPA Consultant for SciClone has further demonstrated that I can work 

collaboratively with an organization to help identify issues through both interviews and data analysis, 

and make pragmatic and meaningful recommendations.  While doing this, I fulfilled my duties and 

responsibilities to the governmental agencies to whom I had a reporting obligation.  The references I 

have included herein will speak to my achievement of success on these critical assignments.  It is 

understood that the role of the ICA for Herbalife is somewhat different than that of an FCPA Compliance 

Monitor.  However, the work performed as a Compliance Monitor is quite similar to that of an ICA in 

that the assigned individual needs to work collaboratively within the organization, fulfill obligations 

mandated in the Settlement Agreement, and report findings to the governmental agency.  In addition, 

the data testing required by this ICA assignment is consistent with the type of assignment we perform 

on a regular basis at Hemming. 
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D      DAN W. RAY TURNS OVER CORPORATE ROCKS 
for a living, looking for anything illegal that might slither out. 
A forensic accountant with Hemming Morse in San Francisco, 
Ray is also a rare bird: He’s spent eight years as an FBI agent, 
and served twice as an independent monitor overseeing com-
panies that negotiated deferred prosecution agreements 
(DPAs) with federal prosecutors in lieu of indictment and trial.

“The Department of Justice is interested in whether a 
company’s internal controls and compliance program are 
robust,” Ray says. “A lot of companies have a policy manual. 
Do they use it, or is it a nice book sitting on the shelf?” 

DPAs and nonprosecution agreements (NPAs) have 
become the federal government’s bread-and-butter enforce-
ment tool since its 2002 indictment of accounting giant 
Arthur Andersen for allegedly obstructing justice led the 
firm to implode, eventually costing 20,000 jobs.

The Bush administration’s Justice Department then took 
up DPAs as a form of pretrial diversion, giving prosecutors a 
middle-ground alternative to the stark choice of whether or 
not to indict a corporation.

By offering to put off prosecution, the government can 
command changes in corporate training and reporting pro-
grams, limit executive compensation, curb aggressive mar-
keting, force the hiring of compliance officers—and require 
the company itself to fund an independent monitor.

For companies facing criminal charges, a DPA was a way to 
avoid trial and damaging publicity. The trade-off: hefty fines 
and a promise to permanently reform corporate practices.

 From 1993 through 2003, the DOJ had entered into just 
17 such agreements. By contrast, in the decade since 2004 
prosecutors have arranged 278 DPAs. They have become a 

cash cow for the government, generating $12 billion in fines 
and penalties from 66 DPAs in the past two years alone. In 
its 2014 midyear update on DPAs and NPAs, Gibson, Dunn 
& Crutcher reports that the arrangements have led to 
“monetary penalties totaling more than $42 billion, equiva-
lent to the annual GDP of Latvia.”

Without naming the subjects of his monitoring, Dan Ray 
talked generally about the highly secretive world of govern-
ment-appointed corporate monitors, where progress reports 
are confidential, judges rarely get involved, and the DOJ 
alone determines whether corporations have complied with 
terms of the agreements. Monitors are not government 
employees or agents, and they do not contract with or receive 
payment from the government. Fees generally are negotiated 
between the corporation and the monitor.

During Ray’s first appointment, in 2005, the mission of 
DPAs was still evolving. The Justice Department offered no 
specific instructions for the prosecutors in its 93 U.S. 
Attorney’s offices, and corporate monitors often had unfet-
tered authority.

The board members at the company involved interviewed 
Ray and submitted his name to the DOJ as their choice for 
monitor. In those days, nominees not deemed “unaccept-
able” by the department were simply approved.

“I wasn’t interviewed by the Department of Justice or the 
Securities and Exchange Commission,” Ray says. “That was 
standard then.”

By 2012, when Ray got his second appointment, things 
had changed dramatically. After a series of scandals over par-
ticularly lucrative appointments, the DOJ imposed guide-
lines in 2008. The complaints included then–New Jersey 
U.S. Attorney Chris Christie’s appointment of his former 
boss, Attorney General John Ashcroft, to monitor Zimmer 
Holdings for a potential $52 million fee to Ashcroft’s firm, 
paid by the medical-device company. (In another DPA with 
Bristol-Myers Squibb in 2005, Christie had required the 
pharmaceutical giant to pay $5 million to fund a business 
ethics chair at Christie’s alma mater, Seton Hall University 
School of Law.)

“The [selection] process became more formal and rigid,” 
Ray says of his second appointment. This time around, the 
company’s in-house and outside counsel vetted his nomina-
tion before it was submitted with a slate of candidates to the 
government, which made the final choice. “I flew to D.C. 
and was interviewed by DOJ and the SEC,” he says. As a 
finalist, he was asked to submit a proposal outlining how he 
would approach monitoring. He identified staff, checked for 
conflict-of-interest issues, roughed out a budget, and part-
nered with a law firm to cover legal questions.

 Nowadays, the problem is not that corporate monitors have 
gone awry—it’s that they are going away. The appointments 
peaked in 2008, when monitors were a component of 40 per-

“The Secret Life of Corporate Monitors” originally published in the December 2014 issue of California Lawyer.
Reprinted with permission. 2014© Daily Journal Corporation, San Francisco, California

Pamela A. MacLean is contributing writer for California Lawyer.
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the remaining term of the agreement.
Ray said he shared drafts of his reports with the 

company before filing them with DOJ. “If I was 
describing internal controls, [seeing a draft] gave the 
company the ability to review and propose edits to 
make it factually correct,” he says. “The big thing was 
recommendations. We had a lot of dialog about that.” 
Ray said he did not feel pressured to soft-pedal 
advice, but acknowledged it was a “fine line.”

“I’m not an agent of the government, nor an 
employee of the company,” he says. 

 The companies were fervent about the confiden-
tiality of his reports, Ray says, out of fear they might 
fall into the hands of stockholders. “If [a monitor] 
identified internal-control deficiencies, can a lawsuit 
be initiated by class action counsel? Companies don’t 
want that information used against them in court.”

PLAYING KEEP-AWAY
Corporate fears about disclosure of the terms, conditions, 
and progress of a DPA or an NPA are not unfounded. Factual 
admissions might be used under Federal Rule of Evidence 
801(d)(2), and have been used successfully by plaintiffs law-
yers against pretrial motions to dismiss. In 2009, for instance, 
U.S. District Judge Jeffrey S. White in San Francisco relied on 
Stryker Orthopaedics’ 2006 NPA to deny a motion to dis-
miss. (Somerville v. Stryker Orthopaedics, 2009 WL 2901591 
(N.D. Cal.).)

A North Carolina case followed Judge White’s tack, rely-
ing on developer Beazer Homes’ acceptance of responsibility 
for criminal acts in a prior DPA to keep alive a civil com-
plaint with similar allegations. (See Davis v. Beazer Homes, 
USA Inc., 2009 WL 3855935 (M.D. N.C.).)

In 2012, however, a federal judge in 
Louisiana presiding over the multidistrict 
Deepwater Horizon litigation against BP 
prevented a jury from receiving evidence 
about a DPA that resolved an earlier acci-
dent at a BP oil refinery in Texas. (See In re 
Oil Spill by Oil Rig “Deepwater Horizon,” 
2012 WL 413860 (E.D. La.).)

But even if a court can consider a DPA or 
an NPA, keeping a private cause of action 
alive is not the same as holding a company liable. In one of the 
few appellate assessments on this question, the Ninth Circuit 
reversed a summary judgment that favored a plaintiff in 2010. 
The appeals panel held that the admissions in a DPA proved 
the defendant defrauded the United States, but did not prove 
that the fraud caused the plaintiff’s injury. (See Renzer v. Bayer-
ische Hypo-Und Vereinsbank AG, 630 F.3d 873 (9th Cir. 2010).)

Debra Wong Yang, a partner at Gibson Dunn’s Los Ange-
les office, was appointed in September 2007 to monitor 
DePuy Orthopaedics as part of a DPA reached with four 
medical-device companies charged with conspiring to vio-
late the federal antikickback statute. In July a federal judge 

in Texas ordered Yang to give a deposition as part of trial 
preparation for the first of more than 6,000 cases against 
DePuy and its parent, Johnson & Johnson, over design of 
the Pinnacle hip implant. (Herlihy-Paoli v. DePuy Ortho-
paedics Inc., 12-CV-04975, which is part of In re DePuy 
Orthopaedics Inc., Pinnacle Hip Implant Prod. Liab. Litig., 
11-MD-2244 (N.D. Texas ).) In late October jurors found no 
liability for the defendants.

In the course of researching his newly released book, Too 
Big to Jail: How Prosecutors Compromise with Corporations 
(Harvard University Press), the University of Virginia’s Gar-
rett had to file suit under the Freedom of Information Act to 
get access to one sealed DPA involving a Texas tree service. 
After the government finally turned the document over, 

Garrett says, he found himself scratching his head about why 
anyone would care about keeping it secret. Now Garrett, and 
the law school’s First Amendment Clinic, have another 30 
pending FOIA requests to unseal DPA deals. 

At least one federal judge has made clear his distaste for 
the entire nonprosecution approach. U.S. District Judge Jed 
S. Rakoff of the Southern District of New York, in a January 
2014 article in The New York Review of Books, suggested that 
“the future deterrent value of successfully prosecuting indi-
viduals far outweighs the prophylactic benefits of imposing 
internal compliance measures that are often little more than 
window-dressing.”C
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Former U.S. Attorney Debra Wong Yang monitored DePuy Orthopaedics as part 
of a DPA. James M. Cole was twice appointed to monitor AIG Financial Products.

“We don’t know what  
[monitors] do. Not even a  

portion of the reports is public.  
It is entirely a black box.” 

—BRANDON GARRETT,  
UNIVERSITY OF VIRGINIA LAW PROFESSOR
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or NPA to spell out the role the DOJ 
would play in resolving any disputes 
between the monitor and the com-
pany over compliance with terms of 
the agreement.

That memo coincided with the 
start of a precipitous decline in the 
use of monitors. By 2014 even the 
biggest DPAs frequently omitted 
oversight. The granddaddy of them 
all came in January, when JPMorgan 
Chase, the nation’s largest bank, 
signed a DPA based on two felony 
violations of the Bank Secrecy Act 
for its role as a cash depository for 
Bernie Madoff ’s Ponzi investment 
scheme. JPMorgan would pay the government $1.7 billion, 
accept responsibility, and cooperate for two years. Though 
the deal calls for “significant remedial changes,” no monitor 
was appointed to supervise the process.

Current legislative calls for reform and clear guidelines 
from the DOJ have been largely ignored. The Truth in Settle-
ments Act (S. 1898), introduced in January by Sen. Elizabeth 
Warren (D-Mass.) and Sen. Tom Coburn (R-Okla.), would 
require transparency about the terms of deals between federal 
regulators, the DOJ, and companies accused of wrongdoing. 
It passed one Senate committee in September and stalled. 

A second bill introduced in May by Rep. Bill Pascrell 
(D-N.J.) would require the attorney general to issue guide-
lines for DPAs and NPAs, and make the agreements publicly 
available online. The Accountability in Deferred Prosecution 
Act of 2014 (H.R. 4540) is awaiting committee action.

In contrast, the United Kingdom published a DPA Code 
of Practice in February 2014 governing the use of DPAs by 
crown prosecutors. It establishes clear judicial roles, limits 
prosecutorial discretion, and allows broad public access. 
U.K. authorities may offer a DPA only if it includes a state-
ment of facts related to the alleged offense, “which may 
include admissions made by” the person or company 
involved. After nonpublic negotiations begin, the prosecutor 
must ask the Crown Court judge to declare that the pro-
posed terms are “in the interest of justice” and are “fair, rea-
sonable and proportionate.” (See U.K. Crime and Courts Act 
2013, Ch. 22, at pp. 295–306.)

In the United Kingdom, a proposed DPA is not binding 
on the court, and if rejected it would subject the company to 
potential prosecution for the original allegations. The final 
DPA will be published and approved in open court, and the 
ruling is nonappealable. Unlike in the United States, prose-
cutorial decisions pursuant to the DPA Code can be chal-
lenged through judicial review. 

PUSHBACK
The strongest pressure regarding DPA policy in the United 
States is coming from business lobbyists and corporations. 

“It’s good when a company feels it can fight back,” says 
James R. Copland, a senior fellow at the conservative Man-
hattan Institute policy center in New York.

“The entire process is an affront to the rule of law,” Cop-
land continues. “I do think monitors are a problem—but the 
bigger problem is the ability prosecutors wield to change 
business models, change management, and effectively appro-
priate levies as they see fit for purposes not closely tethered 
to the alleged misconduct. Ultimately, they are just playing 
judge and jury in most of these cases. It is an enormous regu-
latory power grab.” 

But Copland adds, “At the end of the day, I don’t think 
DPAs do much. They tax shareholders with corporate mis-
deeds by levying a tax on misdeeds of the past without test-
ing the theory.” 

This year the veil of secrecy shrouding monitors’ reports 
lifted partially when Apple Inc. challenged provisions of a 
court  judgment that 
included a monitorship. 
After a civil bench trial in 
June 2013, U.S. District 
Judge Denise Cote in New 
York found that Apple 
had violated Section 1 of 
the Sherman Act by con-
spiring with five e-book 
publishers to fix prices. 
(See United States v. Apple 
Inc., 2013 WL 4774755 (S.D.N.Y. Sept. 5, 2013).) A month 
later the court appointed Michael R. Bromwich, a former 
DOJ inspector general, as monitor to review and suggest 
improvements to Apple’s internal antitrust training and com-
pliance programs. Bromwich, a partner at Goodwin Proctor 
in Washington, D.C., had two decades of oversight work in 
both government and the private sector, including as moni-
tor of “one of the largest companies in the world.”

Apple appealed the judgment to the Second Circuit, con-
tending that Judge Cote’s monitoring provision exceeds the 
district court’s authority and violates the separation of powers. 

Former U.S. Attorney General John Ashcroft (left) held a lucrative contract monitoring Zimmer Hold-
ings. Michael R. Bromwich (with U.S. Sen. Dianne Feinstein) has struggled for access to Apple.
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“Apple was doing  
its best to slow 

down the process,  
if not stonewall.” 

—U.S. DISTRICT JUDGE  
	 DENISE COTE
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Nevertheless, this year Bromwich’s reports, partially redacted, 
were filed publicly.

Bromwich’s first report, filed in April, complained of 
Apple’s lack of cooperation. Judge Cote fumed, charging 
that Apple was “doing its best to slow down the process, if 
not stonewall.” 

Bromwich’s second report, in October, noted a “more pro-
ductive and constructive” relationship, but he described con-
tinued “attempts to limit and delay access to relevant personnel 
and materials.” In his summary, Bromwich stated that some 
requests were rejected, others ignored, and the company 
“inappropriately limited” the team’s live monitoring of antitrust 
compliance training sessions and other relevant activities. 

After initially being denied interviews with top officials, 
Bromwich did meet with Apple CEO Tim Cook and other 
executives. He also noted that the company’s failure to sup-
ply its board of directors with his first compliance report was 
“surprising and disappointing,” given the Apple board’s 
oversight role.

Meanwhile, Apple’s lawyers at Gibson Dunn were attacking 
Bromwich’s appointment from every angle. In a January letter 
to Judge Cote three months into the monitoring arrangement, 
Gibson Dunn partner Theodore J. Boutrous Jr. asked that 
Bromwich be removed, alleging he had a personal bias against 
the company, collaborated with plaintiffs to expand his man-
date beyond the terms of the final judgment, made excessive 
financial demands on the company, and evinced “adversarial, 
inquisitorial, and prosecutorial communications and activities 
toward Apple since his appointment.”

Boutrous reiterated those charges in an appellate brief, argu-
ing in May that Bromwich’s demands to “crawl into the com-
pany” vastly exceed the scope of the final judgment and his 
“unprecedented” fees create a financial incentive that violates 
Apple’s due process rights. If allowed to stand, Boutrous con-
tended, the ruling “will stifle innovation, chill com-
petition, and harm consumers.” Oral arguments on 
Apple’s appeal are scheduled this month. (United 
States v. Apple Inc., No. 13-3741 (2nd Cir.).)

“A GAME OF CHICKEN”
To plaintiffs lawyers, federal prosecutors’ secret 
agreements with huge corporations—even when 
they include limited oversight from company-
paid monitors—allow the firms to buy their 

way out of criminal prosecution. 
“The problem with the DPA is 

that it is an easy cop-out for the Jus-
tice Department,” says plaintiffs 
lawyer Richard Greenfield of Green-
field & Goodman in New York. “In 
so many cases [the prosecutors] 
don’t have the resources to go to 
trial—and the SEC goes through the 
same thing. So they issue a DPA.”

 Greenfield says deferred prose-
cution agreements could really have “teeth” if the govern-
ment appointed tougher monitors, citing the example of 
oversight in union prosecutions in the 1990s. “It cleaned up 
the Teamsters by having a strong monitor in place,” he says.

According to Greenfield, the greatest chance for success 
comes with a judge-appointed monitor. And public disclo-
sure of the monitor’s subsequent reports also serves the inter-
est of shareholders in answering the basic question: “Is the 
company complying, and what are they doing?”

But prosecutors’ leverage depends on the industry, accord-
ing to Kathleen M. Boozang, a Seton Hall law professor at the 
Center for Health and Pharmaceutical Law and Policy. Prior 
DPAs entered with medical-device, military-equipment, and 
financial companies carried an implicit threat of debarment 
from contracting programs or loss of banking licenses for 

noncompliance. Consumer technology companies like 
Apple don’t face those risks.

“It’s like a game of chicken,” Boozang says. Prosecutors 
don’t necessarily want to use their “nuclear option” in some 
sectors if it would reach outcomes like the demise of 
Arthur Andersen.

Boozang says the government may need to introduce 
new enforcement tools, and there are early glim-
mers of change. A few DPAs with health compa-
nies, for example, now include requirements for 
personal accountability—certification by offi-
cers and directors that specific conduct has been 
achieved—and provide for the clawback of 
executive compensation if violations are found. 
“The shift to holding individuals to account has 
been significant,” she says. “It has gotten peo-
ple’s attention.” CL
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“The DPA is an easy cop-out for the 
Justice Department. In so many 
cases [prosecutors] don’t have the 
resources to go to trial. … So they 
issue a DPA.”
—RICHARD GREENFIELD, PLAINTIFFS LAWYER

Monetary  
recoveries in 2012, 

the record year 
(2006 had  
$5.9 billion)

$9
BILLION

The monitor’s demands to 
“crawl into the company” vastly 
exceed the scope of the final 
judgment. 
—THEODORE BOUTROUS JR., GIBSON, DUNN & 
CRUTCHER, IN AN APPELLATE BRIEF FOR APPLE INC.




