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Syllabus

1. Discriminating, directly or indirectly, in the price
of such products of like grade and quality by sellng to
any purchaser at net prices higher than the net prices
charged any other purchaser who competes with the

purchaser paying the higher price;
2. Paying or contracting for the payment of anything

of value to or for the benefit of any customer as compen-
sation or in consideration for any services or facilties
furnished by or through such customer, in connection
with the offering for sale , sale or distribution of any of
the products in the Sealtest product line, unless such
payment or consideration is made available on propor-
tiona1ly equal terms to a1l other customers competing in
the distribution of such products with the favored cus-
tomer.

It is further ordered That the initial decision of the hearing
examiner, as modified , be, and it hereby is , adopted as the decision
of the Commission.

It is further ordered That respondent, National Dairy Products
Corporation , sha1l , within sixty (60) days after service upon it of
this order, file with the Commission a report , in writing, setting
forth in detail the manner and form in which it has complied
with the order to cease and desist set forth herein.

Commissioner Elman dissented and has filed a dissenting opin-
ion. Commissioners MacIntyre and Jones did not participate.
Commissioner Reily concurred and has filed a concurring opin-
ion.

IN THE MATTER OF

TRI-VALLEY PACKING ASSOCIATION

ORDER, OPI!\IONS , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF
SEcs. 2(a) AND2(d) OF THE CLAYTON ACT

Dockets 7225 and 74J!6. Complaints, Aug. , 1958 and May , 1959-
Decision, July 1966

Order modifying, pursuant to a decision and remand of the case by the U.
Court of Appeals, Ninth Circuit, dated March 18, 1964 , 329 F. 2d 694 (7

&D. 859), an order of May 10 , 1962 , 60 F. C. 1134 , which prohibited
a San Francisco, Calif. , canner of fruits and vegetables to cease discrim
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inating in price and paying promotional allowances among its competing
customers, by adducing additional evidence in support of the charges
against respondent association,

Mr. J erame Gmfinkel for the Commission.
MI'. Ricardo J. Hecht , Mr. Fmncis Kerne1' San Francisco

Calif. , and Mr. Melville Ehrlich Washington, D. , for respon-
dent.

INITIAL DECISION ON REMAND BY EDGAR A. BUTTLE, HEARING
EXAMINER

APRIL 15, 1965

The above-entitled matter ' was remanded for further proceed-
ings by the United States Court of Appeals (9th Circuit) in con-
nection with certain Clayton Act section 2 (a) and (d) issues here-

inafter discussed. Incident thereto, the Commission s cease and
desist order entered on May 10 , 1962 (60 F. C. 1134), was set
aside by the court' s order of remand dated March 18 , 1964 (7 S.
& D. 859). In remanding the case the court invites the attention
of the Commission to certain omissions of evidence which it be-
lieves , if avaiJable , could better resolve some of the issues. In set-
ting aside the Commission findings and conclusions as to the sec-
tion 2(d) charges , and order as to both section 2(a) and (d)
charges the court seems to imply that a completely revised reis-
suance thereof might be appropriate based upon the evidence ad-

duced initially in relation to the additional evidence adduced upon
remand in accordance with the court' s suggestions. ' The findings
therefore, hereinafter cited , relate to all of the evidence in the
case, including the evidence adduced before and after remand to
the Commission , and by the Commission to the hearing examiner
within the meaning of the 9th Circuit disposition consistent with
the law of the case thereby estabUshed.

With regard to the section 2 (a) charges , the court appears to
be of the view that there may not be anything in the record to in-

1 ReslJondent, Tri-Valley Packing Association, ineorredly named in the complaint in Doeket
No. 7225 as Tl'i-Valley Packing- Association , Inc

The name of rp.spondent has heen changed on June I , 1:)63, from Tri-Valley Packin.- Associa-
tion to Tri-Valley Growers. It was stipulated that the complaint be amended to incorporate
this change (1'1' 1297-1298).

By stipulation be:ween the parties , Dockets 7225 and 7496 were consolidated under Docket
7225 (Tr. 1107-1108).

Since tIle section 2(a) . orcjer has been set aside, more complete findings consistent with
the law of the case enunc iated by the court on tJw issue of rcJief as well as Jjndings re
deficiencies in evidence enumerated by the court. aJ'R esseDtia!. Furthermore , thcrc is a relation-

ship between the new findinRs on matters resolved by the court and evidentiary deficiencies cited
by the court. See COJlclusioJls for full discussion.
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dicate that there was or is any obstacle which prevented or pre-
vents nonfavored purchasers from buying Tri-Valley products in
the so-called "California Street" market in San Francisco where
they would have been obtained at tIr same low prices as offered
to favored purchasers in that market. As pointed out by the
court, disposition of this question is dependent upon the facts
pertaining to the availabilty to nonfavored purchasers of the low
prices for Tri-Valley products on the "California Street" market
and the application of the Jaw to these facts. In other words , are
the lower prices discriminatory if available on "California
Street" to aU competitors although not elsewhere in the same

market area.
The court also states counsel for the Commission took the posi-

tion before the court that a section 2(b) defense contemplated a
good faith meeting of competition to each individual competitive

demand rather than a good faith meeting of competition in res-
ponse to a pricing system such as that represented by the "Cali-
fornia Street" market. Furthermore , the court seems to be of the
view that the Commission should ascertain by evidence whether
or not Tri-VaUey was engaged in the "California Street" market
in meeting "an equally low price of a competitor" within the
meaning of section 2 (b). If the evidence indicates that Tri-Valley
is not so engaged in meeting "California Street" prices , no fur-
ther consideration need be given to the section 2(b) defense. 

the other hand , if the evidence discloses to the contrary, then the
Commission must decide as a matter of law whether a section
2 (b) response may be directed to a pricing system as well as an
individual competitive demand.

As for the section 2 (d) issue , the court points out as follows at
page 22 (7 S. & D. 859 , 878) of its decision:

In Our opinion , where a direct customer of a seller , operating solely on a
particular functional level such as wholesaling or retailing, receives a promo-
tional allowance not made available to another direct customer operating

solely on the same functional level , it is unnecessary to trace the seller
goods of like grade and quality to the shelves of competing outlets of the two
in order to establish competition. It is suffcient in that case to prove that one
has outlets in such geographical proximity to those of the other as to establish
that the two customers are in general competition , and that the two customers
purchased goods of the same grade and quality from the seller within
approximately the same period of time. Actual competition in the sale of the
seller s goods may then be inferred even though one or both of the customers

have other outlets which are not in geographical proximity to outlets of the
other customer.
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Relative to the Boston area, the court suggests the need for evi-
dence that Tri-Valley engaged in a course of direct dealing with
the retail outlets of Central Grocers as indirect customers of Tri-
Valley since Central Grocers are not in functional competition

with wholesalers. It is pointed out by the court that the only way
of showing a section 2 (d) violation would be to treat Central Gro-
cers ' retail outlets as indirect customers of Tri-Valley, but that
this may not be done in the absence of a showing that Tri-Valley
engaged in a course of direct dealing with those retan outlets.

Relative to the Portland area , the Court of Appeals indicates as
fonows :

Tn the Portland area , 'Meyer , which received an allowance, is a retailer, and
Hudson House, which did not receive a proportionaIly equal allowance, is
principally a wholesaler , but may also be a retailer. No section Zed) viola-
tion was shown as to the wholesale operation of Hudson House , because that
operation was not in functional competition with Meyer, and it was not
shown that the independent retailers served by Hudson House were "indi-
rect" customers of Tri-Valley," No section 2(d) violation was shown as to
the retail operation of Hudson House, if there was such an operation , because
it was not shown that any Tri- Valley goods were purchased indirectly by
those Piggly-Wiggly outlets, during the period in question. This could only
have been shown by tracing Tri-Valley goods to the shelves of those stores by
means of the best evidence available.

Although the hearing examiner has advised counsel for the
complaint and counsel for the respondent that, for purposes of
clarity and since the court of appeals has set aside the 2 (d) find-
ings and order of the Commission entirely, it is his intention to
issue an entirely new initial decision , inclusive of new findings
and a new order for the consideration of the Commission , respon-
dent has elected to submit proposed findings which essentially re-
late only to incomplete evidentiary facts cited by the court in sug-
gesting the adduction of additional evidence or record citations.
Respondent' s proposed findings are as follows:

1. Subsequent to March 18, 1964, an employee of respondent,

without first counsulting his superior or respondent' s counsel, de-
stroyed certain documents belonging to respondent, produced by

"If Hudson House does any retaiJng, it is because of Its ownenhip of severa1 Piggly.
Wiggly stores in the Portland area. Each of thes\! is apparently a !!eparate corporate entity
and Tri-Valley contends that they are dealt with by Hudson House just as if they were
independent retailers. (Footnote No. 22 in court decision.

'See Klein v. Lionel CQrp. 3 Cir. , 237 F. 2d 13; Rowe, supra j13. , Pl'. 398-399; contra
Krug v. International Tel. Tel. Corp., J.. 142 F.Supp. 230. Examples of direct dealing
suffcient to give application to the "indirect" customer concept, are to be found in America.n
New8 Co. v. Federal Comm 2 Cir., 300 F. 2d 104; Elizabeth Arden. Inc. v. Federal
Trade Comm

.. 

2 Cir. , 156 F. 2d 132; K. S. Corp. v. Chematrand Corp. D. N. Y. 198 F. Supp.
310: Champion Spark Plug Co. 50 F. C. 44. IFootnote No. 21 in court decision.
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it for copying and inspection by representatives of the Commis-
sion , pursuant to order of the United States District Court. These
documents were so inspected beginning on or about October 12,
1959. The court order did not require that these documents be

thereafter preserved for any given period of time. The employee
destroyed these documents acting under the mistaken belief that
the decision of the Court of Appeals , announced on March 18
1964, had put an end to the proceedings brought against respon-
dent. There are no facts in evidence that would justify the finding
that the destruction of said documents was "wilful

" "

inten-
tional/' or with Hfraudulent design " as those words are used in
connection with the presumption relating to the application of the
maxim of evidence

, "

omnia praesumuntur contra spoliatorern.
2. There are no facts in evidence showing that there was or is

any obstacle which prevented or prevents nonfavored buyers
from purchasing respondent's products in the so-caJled "Califor-
nia Street" market in San Francisco, and there is no causal con-
nection between respondent's discriminatory prices and the com-

petitive injury that its nonfavored buyers may have suffered.
3. Respondent's lower invoice prices to its favored buyers were

made in good faith to meet the equally low prices of its competi-

tors in the "California Street" market.
4. In 1957 and 1958 , respondent paid an allowance of ten (10)

cents a case for each case of canned fruits purchased from re-
spondent to Central Grocers of Boston, Massachusetts. Centra!

Grocers operated solely at the wholesale level during this period of
time. Respondent did not offer or make avaiJable this aJlowance
on proportionaJly equal terms to any other customer in the Boston
area. There is no evidence that respondent during approximately
the same period of time sold any good of the same grade and qual-
ity as those it sold to Central Grocers to any customer who com-
peted solely at the wholesale level with Central Grocers.

5. In September and October 1957 , Meyer, a retaiJer in the Port-
land, Oregon area , instituted a coupon book program. Respondent
contracted with Meyer to participate in this promotion and to pay
$350 as part of the cost of printing a page in the coupon book and
agreed to redeem each such page at the rate of $0.248. These pay-
ments or allowances were made in consideration of the promotion
and purchase of large quantities of respondent's peaches packed
under Meyer s label during said months of September and Octo-
ber. The only other retailer customer of respondent in that area
at that time was Safeway. There is no evidence that respondent
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during approximately the same period of time sold any goods of
the same grade and quality as those it sold to Meyer to Safeway.

6. There is no evidence that Central Grocers' retail outlets

were indirect customers of respondent.
7. There is no evidence that Hudson House s retail outlets , in-

cluding the Piggly- Wiggly outlets , were indirect customers of re-
spondent.

It is obvious, however, that new findings must be rendered

since the Court of Appeals points out that it is setting aside the
Commission s order as to both the section 2 (a) and 2 (d) '" issues
which order is necessarily premised upon findings which the
court considers inadequate to support the order. Furthermore , it is
obvious from the opinion of the court that the record may be aug-
mented by additional evidence of discriminatory transactions
within the scope of the complaint in order to adequately resolve

the questions raised by the court. The rendition of supplemental
findings only, because of the many questions raised by the court
in its opinion , would only tend to confuse the issues and their dis-
position. However , the hearing examiner has not only considered
the limited proposed findings presented by respondent' s counsel in-
cident to the remand, but the prior proposed findings originaJJy

submitted. Since the complaint counsel has submitted entirely
new proposed findings relating to the evidence taken before, as
weIJ as after , remand , the hearing examiner has disregarded the
prior proposed findings of complaint counsel.

The hearing examiner has carefu1ly reviewed and considered
the proposed findings of counsel in support of the complaint and
counsel for respondent as heretofore indicated. Proposed findings
and conclusions which are not herein adopted , either in the form
proposed or in substance , are rejected as not supported by the re-
cord or as involving immaterial matters.

Upon the entire record in the case the hearing examiner makes
the foJJowing:

FINDINGS OF FACT

1. Respond'ent Tri-VaIJey Packing Association is a nonprofit
cooperative corporation organized and existing under the laws of

the State of California , with its principal offce and place of busi-
ness located at 240 Battery Street , San Francisco , California.

2. Respondent is now and has been engaged in the business of
40 As to the 2 (d) charges the court a1so set aside the findings and conclusions.

'Admitted by answer. See also Tr. 14.
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sellng and distributing canned fruits and vegetables of many
varieties, an of which it processes and cans at its plants in Mo-
desto , San Jose, and Stockton , California. Respondent sens and
distributes its canned fruits and vegetables under private labels
and also under its own labels or brands.

3. Respondent sens its products to customers located through-
out the United States for use , consumption , or resale. Its products
were sold to wholesalers and retailers , including chain stores.

4. Respondent's sales of its products are substantial , amount-
ing in the fiscal year ending January 31 1956 , to $19 698 531.'

5. In the course and conduct of its business , respondent has en-
gaged in commerce, as "commerce" is defined in the amended
Clayton Act, in that respondent ships its products , or causes them
to be shipped , from its place of business to customers located in

States other than the State of California.

6. In the course and conduct of its business in commerce, re-
spondent is in substantial competition with other corporations

partnerships, individuals and firms engaged in the canning, sale
and distribution of canned fruits and vegetables."

7. Many of respondent' s customers are likewise engaged , di-

rectly or indirectly, in competition with each other in the resale
of respondent' s products within the same trading areas,"

8. In the course and conduct of its business , respondent sold its
products to Hudson House, Inc., of Portland, Oregon, at higher

Admitted by answer.
1 Admitted by answer.
S Admitted by answer: see also ex's 108, 109 and 111 , where it is disclosed that respondent's

sales for ()seal year ending ,January 31 , 1957, were $21, 328, 283; sales for the year ending
January ,31 . 1958 were S19, 935 747: and for the year ending January 31 , 1959. were $22 329
877. ex' s refers to Commission Exhibits; RX' s refers to R pondent' s Exhibits; and 1'1'. refers
to record page citation.

"The answer admits that "

. . .

respondent ships its products or causes them to be shipped

horn its place of business to purchasers. " That respondent shipped its products in the course
of commerce is further borne out hy ex's 33-49 which show sales to customers Jocated in
Denver, Colorado; Portland, Gregoll; Bostoll, 1Iassachusetts; PortJand, Maine; New York
City; and Pittsburgh , Pennsylvania, among others.

See Appendices A through R, attached to the proposed finding-s of complaint counse!, for
evidence of sales by respondent in the course of commerce.

IU The answer admits that respondent" . . . is in competition with other corporations engaged
in the canni , sale and distribution of canned fruits Ilnd vegetables. " See also statement of
the general manager of respondent at Tr. 43, that "

. .

every canner who is sellng the same

merchandise is a competitor.
11 Respondent' s answer admits that "

. . .

some of its purchasers are directly in competition

with each other in the resflle of its products." That many purchasers from respondent are
engaged in competition with each other directly or indirectly in the same trading Ilreas is
shown by ex' s 33- , and the tl'anserlpt testimony of purchasers within the trading areas of
Portland, Oregon; Denver and Pueblo, Colorado: Portland , Maine; Boston, Massachusetts;

ew .York City; l\"ew Jersey; and Pittsburgh, Pennsylvania. Details of this competition are
hereinafter set forth.
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prices than it sold its products of like grade and qualiy to Fred
Meyer , Inc. , and Regent Canfood (Safeway Stores)."
Under the 1957 Fred Meyer, Inc. , coupon book program, in

which Tri-VaJley participated , Fred Meyer was given free canned
goods amounting to one free can of peaches for every two sold by
Fred Meyer. The total participation amounted to 20 750 free cans

of peaches valued at $.232 each , or a total rebate value of $4 814.
The price differential involved was 33112 percent. During the
same time , Hudson House , Inc. , purchased peaches of like grade
and quaJity, paying the regular price with no rebate or discount

or free goodsY
9. Hudson House, Inc. , of Portland , Oregon , an unfavored pur-

chaser of respondent in goods of Jike grade and qualiy, is a
wholesale grocery distributor whose customers compete with the
retail outlets owned and operated by the favored purchasers Fred
Meyer, Inc., and Safeway Stores (Regent). The customers of
Hudson House compete with the favored purchasers in the sale 
respondent' s products.

Hudson House, Inc. , is a wholesale distributor with some 279
retail grocery customers serviced from its Portland warehouse.
Of the approximately 279 retail grocery customers serviced by
Hudson House , 138 of such customers are located in the Portland
Oregon , metropolitan area,

The record discloses that Safeway Stores , a favored retail pur-
chaser from respondent , owns and operates 103 Safeway retail
outlets in the Portland trade area that are serviced by Safeway
Portland warehouse. Respondent's canned food products were

purchased by Safeway Stores for its Portland trade area opera-
tions.

Fred Meyer , Inc. , Portland , Oregon , another favored purchaser
from respondent , is a locaJ!y owned, JocaJ!y operated retail chain.
This retail chain operates at least ten retail food stores which seJ!

canned fruits and vegetables to consumers throughout the Por-
tland area. It purchases for resale to the consumer respondent's
canned food products directly from said respondent."

10. In the course and conduct of its business in commerce, re-

spondent sold its products to Central Grocers , Inc. , and Standard
1. See ex' s 10-22, 24. 26 , 33, 34: RX 1 and Appendix A.
)3 See ex' Z6 and 83. See also ex' s 33-49 to effect that this price differential was in exceS5

of three times any other demonstrated on these exhibits.
H See '11'. 154- 157 , 196-197: ex 29.

See '1r. 185-186; ex' s 31-32; '11'. 61, 184- 185, 206, 209-212 , 1436; ex' s 33-34.
16 See Tr. 11G, 118; ex 27; see statement under "Fred ).eyer, Inc, : '11'. 117- 1HJ , 61-62:

ex' s 33-
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Grocery Company, both of Boston, Massachusetts, at higher
prices than it sold its products of like grade and quality to First
National Stores , and A & P , both of Boston , Massachusetts.

11. Central Grocers , Inc. , and Standard Grocery Company (un-
favored purchasers) are wholesale grocers whose customers com-

pete in the Boston trading area with the retail outlets owned and
operated by the favored purchasers First National Stores and A
& P. The customers of Central Grocers, Inc. , and Standard Gro-
cery Company compete with the favored purchasers in the sale
of respondent' s products.

More particularly, Central Grocers , Inc. , Boston, Massachusetts
(an unfavored purchaser) is a membership group of retaiJ stores
whose gross sales are shown in CX 61 in ca,mera,. It has been re-
ferred to as a quasi cooperative, selling to some twenty-five
affliate" accounts as well as to retailer stockholder members.

The stockholder members number approximately 100, and sales

by Central Grocers to the stockholders approximate 85 percent of
the total. All goods purchased by Central Grocers from respon-
dent are placed in its Boston warehouse and distributed to retaiJ-
ers within a 15-miJe radius of Boston.

Standard Grocery Company is a wholesaler of grocery products
with one warehouse located in Boston supplying some 700 small
or medium size independent grocers in the Boston area. It is an
unfavored purchaser of respondent."

First National Stores (a favored purchaser) is a retail chain
owning and operating approximately 135-140 retaiJ stores in the
Boston trade area , which are among the 197 First National re-
tail stores which are serviced from the Boston (Somervi1e Divi-
sion) warehouse.

The Great Atlantic & Pacific Tea Company (A & P) services
163 retail A & P stores from its Boston warehouse , some 81 of
which are in the Boston metropolitan area.

In the course and conduct of its business in commerce respon-
dent sold its products to Hannaford Brothers Company, Portland
Maine, at higher prices than it sold its products of like grade and
quality to A & P , of Portland , Maine.

13. Hannaford Brothers Company (unfa vored) is a wholesale

11 See ex' s 35, 45 and Appendix B.
1" See Tr. 348- 353; ex' s 67-68.
19 See Tr. 369 , 368, 370: ex 35. Appendix B.
'0 See Appendix B: Tr. 384; ex 63A-
21 See Tr. 406-407: ex S9A-
22 See ex' s 36 , 37, 46: Appendices C , D , and E.
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distributor of food products whose customers compete in the Port-
land , Maine , trading area with the retail outlets owned and oper-
ated by A & P. The customers of Hannaford Brothers Company
compete with A & P in the sale of respondent' s products.

Hannaford Brothers Company is a wholesaler. It is a corpora-
tion which supplies products to members of a voluntary group of
some 122 retailers which are "Red and White" stores , and it also
serviced some 70 "contract stores" which buy the same products
as the "Red and White" stores , but do not handle the "Red and
White" private label. Many of the stores serviced by Hannaford
are in small towns in which A & P stores se1l to consumers , and
the majority of the Hannaford serviced stores are in the same
area of distribution as that of the A & P Portland warehouse.

14. In the course and conduct of its business respondent sold its
products to Bozzuto , Inc. , Waterbury, Connecticut, at higher

prices than it sold its products of like grade and quality to First
National Stores , Hartford , Connecticut , and to A & P , Springfield
Massachusetts.

15. Bozzuto , Inc. (unfavored), is a wholesaler whose custom-
ers compete in the Hartford, East Hartford, and Waterbury
trading areas with First National Stores and A & P. The custom-
ers of Bozzuto , Inc. , compete with First'" ational Stores and A
& P in the sale of respondent' s products.

Eozzuto , Inc., Waterbury, Connecticut, is a wholesale grocer
that supplies groceries to a voluntary group comprised of approx-
imately 250 retail members. These 250 retailer customers of Boz-
zuto not only are located in the same cites and trading areas in
which A & P and First National Stores own , maintain and oper-
ate retail outlets, but compete with the outlets of the two retail
chains.

16. In the course and conduct of its business respondent sold its
products to Associated Grocers , Inc. , Spiegel Bros. , Star Markets
General Grocery, W. E. Osborn Co. and Pittsburgh Mercantile , all
of the Pittsburgh , Pennsylvania , trading area, at higher prices
than it sold its products of like grade and quality to A & P of
Pittsburgh (Homewood), Pennsylvania.

17. Associated Grocers , Inc., Spiegel Bros., W. E. Osborn Co.
(unfa vored purchasers) are wholesalers \vhose customers com-
pete in the Pittsburgh , Pennsylvania , trading area with A & P

'" See Tr. 400 , 411 ; ex' , n.
"Sce ex' s 38, 'L ; Appendices F , G, and H.
See Tr. 488-490. 4.92; ex' s 64, 71, 89.

'" See ex' s 39, 40A and B , 49; Appendices I and J.
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the favored purchaser. The customers of said three un favored
Wholesalers compete with A & P in the sale of respondent's prod-
ucts.

Associated Grocers, Inc., is a corporation owned by retailers
and which reseJIs grocery products to about 140 of such retailers.
It operates a warehouse in the Pittsburgh trading area. Approxi-
mately 90 percent or better of the business of Associated Grocers
Inc. , is to retailer members located in AJIegheny County. These
retailer members compete with aJI of the major chains and aJI of
the large independent retailers.

Spiegel Bros. is a wholesale grocer located in McKeesport

Pennsylvania, which is just outside the Pittsburgh metropolitan
area. From its warehouse in McKeesport, Spiegel Bros. services

approximately 400 retailers in the greater Pittsburgh trading

area , of which approximately 90 are located in Pittsburgh proper.
Testimony discloses that the retailer customers of Spiegel Bros.
compete with A & P.

W. E. Osborn Company, located in New Brighton , Pennsylvania
approximately 30 miles north of Pittsburgh , is engaged in the
wholesale grocery business , distributing to approximately 150 re-
tailers located in Beaver County, Lawrence County, part of Al-
legheny County, all in Pennsylvania, and to retailers located in

Ohio and West Virginia. Of the total number of such retailers , at
least eight are located in Pittsburgh proper , and many others are
located in the Pittsburgh metropolitan area. Testimony in the re-
cord reveals that the retailer customers of W. E. Osborn Com-
pany compete with A & P outlets.

A & P (the favored purchaser), through its Pittsburgh Unit
sells and distributes to some 156 stores in the same trading areas
as those operated in by the retail customers of the unfavored

wholesalers. In Pittsburgh proper, A & P owns , maintains and
operates approximately 21 retail outlets.

18. Star Markets, Inc. , General Grocery Company, and Pitts-
burgh Mercantile Company (unfa vored purchasers) are retailers
who compete in the sale of respondent' s products with A & P in
the Pittsburgh trading area.

Star Markets , Inc. , until August 1959 , was a local independent
retail food chain located in Pittsburgh , consisting of some 13
stores , of which approximately four were located in Pittsburgh
proper. These retail stores sold food products to consumers 10-

LISee 'Ir. 517: CX. 96; 'Ir. 518 , 520 , 523; ex 95; 'Ir. 531-533: ex 99; 'Ir. 534 , 544: ex

1028; . '11' . 548: ex' s 112- 113.
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cated in the area surrounding each store and as far away as 40
miles.

General Grocery Company is a single store operation located at
2115 Penn Avenue, Pittsburgh , Pennsylvania , which combines a
retail (80%) and wholesale (20%) business. This company selJs
to retail customers and directly to consumers which it draws
from approximately a 20-mile radius.

Pittsburgh Mercantie, 2600 Carson Street , Pittsburgh , Penn-
sylvania, is a local independent retail chain comprised of some
nine stores , combining department store and food operations. The
stores operated by Pittsburgh Mercantile sell Tri-Valley products
in competition with A & P.

19. In the course and conduct of its business respondent sold its
products to WaJkay Grocery Co. , Jersey City, New Jersey; Mid-
dendorf & Rohrs , New York City; Grand Union , Paterson , New
Jersey; Packard Bamberger , Hackensack , New Jersey; Wakefern
Foods , Cranford, New Jersey; and Middlesex Foods, Inc. , New
Brunswick , New Jersey; at higher prices than it sold its products
of like grade and quality to A & P (Paterson and Hawthorne

. New Jersey), Safeway Stores (Kearney, New Jersey), and Amer-
ican Stores (Newark , New Jersey) 

20. Walkay Grocery Co., Middendorf & Rohrs, Wakefern
Foods, and Middlesex Foods, Inc. (unfavored purchasers) are
wholesalers whose customers compete in the New York City-
New Jersey trading areas with A & P , Safeway Stores, and
American Stores.

Walkay Grocery Co. is a wholesale grocer located in Jersey

City, New Jersey, which distributes to approximately 300 retail
stores located in Hudson County, Essex County, Union County,
and Bergen County, New Jersey. Customers of Walkay resell
canned products in the aforesaid general trade areas in competi-
tion with A & P.

Middendorf & Rohrs , a wholesaler located in New York City,
services approximately 400 retail stores in the metropolitan New
York City area. The geographical area of distribution includes
New York County (Manhattan), Bronx , Brooklyn , Queens , New
York City; Nassau , New York State; Hudson and Bergen Coun-
ties , New Jersey. The retail store serviced by Middendorf &
Rohrs competes with A & P and American Stores in the resale of
food products.

H See Tr. 509-.110: ex 93; Tr. 521, 529, 525 , .153-554; ex 105; Tr. 555-556.
s:o See ex' s 41-43: Appendices K. L , M, N, and O.
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Wakefern Food Corporation is a cooperative wholesale grocery
operation located in EJizabeth ew Jersey, which services some

86 retail member stores. These retail stores reselJ canned goods
obtained from Wakefern to consumers in the general geographi-
car area of the State of New Jersey.

Middlesex Foods, Inc., is a wholesaler located in Highland

Park, New Jersey, that services approximately 700 to 800 stores.
This wholesaler s customers are in competition with A & P.

The A & P warehouses in Paterson and Hawthorne ew Jer-
sey, service approximately 100 retail stores in the New Jersey
and New York areas. In addition to the distribution from its Pa-
terson and Hawthorne warehouses , A & P services approximately
30 additional stores from its Newark, New Jersey, warehouse.
These retail stores fairly saturate the New Jersey area of distri-
bution.

The Safeway Stores ' warehouse located in Kearney, New Jer-
sey, distributes canned goods to some 200 Safeway retail stores
located within a radius of approximately 50 miles around New
York City, which includes a substantial area in New Jersey.

American Stores is a national chain with headquarters in Phil-
adelphia , Pennsylvania , and maintains a warehouse for zone 7 , lo-
cated in South Kearney, New Jersey, from which it distributes
food products to approximately 130 of its retail stores. :VIany of
the American Stores ' outlets are located in the trading areas ser-
viced by the unfavored purchasers and/or their customers.

21. Grand Union Company and Packard Bamberger & Com-
pany (unfavored purchasers) are retailers who compete in the
sale of respondent's products with A & P , Safeway Stores , and
American Stores in the New York City New Jersey trading
areas. 

Grand Union is a retail food chain , presently comprised of ap-
proximately 222 retail stores in the metropoJitan New York City
area. In 1957 , the chain operated 165 of such retail outlets , ser-

viced by its Carlstadt and Mt. Kisco warehouses. These retail
stores reselJ canned foods obtained from respondent to consumers
in trade areas which include the Bronx , Manhattan , Long Island
Connecticut , and New Jersey.

Packard Bamberger & Company, located in Hackensack , New
Jersey, operates a single department store that maintains a food
department. It se1ls its food products to consumers within a 15-

'9 See '1r. 423 , 428, 432 , 42- . 437 , 440-441, 499-500: ex 91; Tr. 504 , 460 , 464: ex 85: Tr
474-475; ex 86; Tr. 471. 480; ex 87; Tr. 481-483; ex 88; Tr. 486: ex 88.
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miJe radius from the store located in Hackensack. Competitors of
Packard Bamberger include A & P, Grand Union, American
Stores , Safeway, and Food Fair.

22. In the course and conduct of its business respondent sold its
products to Associated Grocers of Colorado and H. A. Marr , Den-
ver-Pueblo , Colorado , at higher prices than it sold its products

of Jike grade and quaJity to Safeway Stores , Denver, Colorado.
23. Associated Grocers of Colorado , and H. A. Marr (unfavored

purchasers) are wholesalers whose customers compete in the
Denver-Pueblo, Colorado , trading areas with Safeway Stores.
The customers of said un favored purchasers compete with Safe-
way Stores in the sale of respondent' s products.

Associated Grocers of Colorado, a retailer-owned cooperative
purchases canned fruits and vegetables from respondent and has
such products shipped to its Denver and Pueblo , Colorado , ware-
houses. From these two warehouses , Associated Grocers services
its retailer members. There are approximately 539 retaiJer mem-
bers within the geographical area of Colorado and parts of Wyo-
ming, Nebraska , New Mexico , and Kansas serviced by the Denver
and Pueblo, Colorado , warehouses. A specific customer of Asso-
ciated Grocers testified that he was in competition with a Safe-
way store located three blocks away.

H. A. Marr Company (another un favored purchaser), Jocated
in Denver, Colorado , was , prior to January 1 , 1960 , principally
engaged in the wholesale grocery business, reseJlng grocery

products from its warehouse located at 3001 Broadway, Denver
Colorado. H. A. Marr was also engaged in the retaiJ grocery busi-
ness since it owned and operated some retaiJ stores. From its Den-
ver warehouse , H. A. Marr distributed its canned fruits and vege-
tables to some 128 retaiJ stores in its area of distribution , which
included all of Colorado, and very small parts of Kansas, Ne-

braska , and Wyoming. Furthermore, four retailer customers of

H. A. Marr testified that they were in close proximity to retail
outlets operated by Safeway Stores.

24. Respondent' practice of charging certain purchasers
higher prices than other purchasers in each of the trading areas

previously discussed may have the probable effect of substantially

30 See Tr. 443, 444; ex 77; Tr. 445: ex 77D and E; Tr. 451-454, 457.
11 See ex 44; Appendices P, Q, and R.
32 See inth Circuit's opinion concerning actual competition in respondent s goods between

customers of H. A. Marr and outlets of Safewa.y Stores. (329 F. 2d 701-702) See also Tr.
2:\1-232 , 235 , 237; ex 52; Tr. 237, 228 , 284 , 2R6-287; ex 56: Tr. 215-217 , 274 , 309-311 , 314

328-331: ex 561.
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lessening competition with , or the probable effect of injuring, de-
stroying or preventing competition with , the favored purchasers.

The record discloses that respondent has discriminated in price

between purchasers located in various cities. These differencEs
ranged from 2 percent to 10 percent. The record contains many
citations revealing that the grocery industry is highly competi-
tive, with very low margins of profit."

25. The lower prices granted by respondents to certain purchas-
ers in the trading areas previously discussed were not made avail-
able to the unfavored purchasers in each such trading area. Res-
pondent failed completely either in assuming the burden of prov-
ing availability if this be a part of a section 2(b) defense or in
going forward with the evidence if the ultimate burden is on com-
plaint counsel.

It is the contention of counsel supporting the complaint that
once evidence is received that respondent has systematicaJIy dis-
criminated in price between competing favored and unfavored
purchasers or customers of the unfavored competing with the fa-
vored in a highly competitive industry with low margins of profit
a prima facie cas," hes been made. The burden of attempting to
justify such discriminations is on the seJIer. Federal Trade Com-
missiQn v. Morton Salt Co. 334 U. S. 37 , 44-45 (1948). That the
lower prices werp ",vailahle to the unfavored purchasers is an at-
tempt at justification wherein the burden of proof rests with the
se1ler. Support for this argument may be found in the court'
opinion in the Morton SrLlt case , wherein the court stated at 334

S. 45:

as See Appendice8 A-R; Tr. 162, 166-167, 198, 287-288, 311-312, 318-319, 331-332, 340-341.
353 , 355, 358- , -372-373 , 416, 428, 430-431, 438, 455. 457, 495-496, 501, 513 , 521, 527-528.
534, 536-537, 548 , 556; eX' s 50 in ca.mera. , 53 in camera , 55 in camera , 57, 59, 60 in camerli,
61 in camera , 62 in camera, 65-66, 73B-C in camera, 74, 75 in camera, 81, 82 in camera, 83
in camera, 90 in camera, 92 in camera, 94, 96-97, 101, 103-104, 106-107. See also opinion of
the Court of Appeals in the within case 329 F. 2d 694 at page 702, to the following effect:
This finding that the effect of the price competition "may be" substantialJy to injure
competition, was essential to establish , under the circumstances of this case, a proscribed
price discriminatiun within the meaning of section 2(a), The Commission, however, was not
required to find that there had been actual injury to Buch competition, and it made no such
finding. See Felkra! Tmde Commi88wn v. Morton Salt Co., 334 U. S, 37, 46, 68 S. Ct. 822, 92
I.. Ed. 1196. In the furegoing- connection also see Rowe, Price Discrimination Under the
Robinson- Patman Act, at pages 184-185, including footnotes 49-53, and more particularJy
to the foJlo\vinv, effect: The importance of the Automotive Parti! dedsiolls Hes in their creation
of another Bnk in the chain of inference sanctioned by "-JoTton Salt-by dispensing with any
reflection of the supplicr s price differentials in the customer s stable resale prices. In Morton
Salt, a "substantial" price difft!rential snffdent to " influence resale prkes.' supported an
implicit inference of lo t sales or diminished profits, which in turn indicated a poteptial
competitive impajrment. ln the Automotive PaTti! cases the particular price differential alone,
in the context of keen competition and tight profit margins, furnished the foundation for a

concJusion of adverse competitive effects among the rival resellers of the supplier s products.
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-YVe think that the lang'uage of the Act , and the legislative history just
cited , show that Congress meant by using the words Hdiscrimination in price
in 9 2 that in a case involving competive iniury bet\veen a seHer s custom-

ers the Commission need only prove that a se1ler had charged one purchaser
a higher price for like goods than he had charged OTIe or more of the purchas-

s competitors

'" '" *

Rowe, Price Discrimination Under the Robinson-Patman Act
(1962), sec. 8. , pp. 186, 188 , appears to give merit to the posi-

tion of counsel supporting the complaint. At page 186, in discuss-
ing the causal connection between a price discrimination and

injury, it is stated:

'" '" '" Hence seners in secondary- line proceedings may vindicate their
prices by the absence of any causal relationship between the discrimination
and the competitive injury howsoever measured.

At page 188 , in referring to competitive effect, it is also stated:

In sum , the refutation of prima facie detrimental competitive effects due to
a seller s price differentiation by reason of dominant intervening economic
factors depends on the degree to which the e factors overshadow the sup

pEer s price differentia1 as a determinant of th(" ('ustoJ:ler s uHimate competi-

tive situation.

Phrases such as "sellers in secondary-line pror:eedings may vin-
dicate" or "the refutation of prima facie detrimental competitive
effects" without question suggest that the burden with respect to
availabiJity of lower prices may weIJ be on the seIJer as a part of a

section 2 (b) defense 01' as proof required of respondent in going
forward with the evidence assuming he does not have the ulti-
mate burden.

However , irrespective of the question of who has the burden
counsel supporting the complaint has introduced clear and con-

vincing evidence disclosing that the granted lower prices to the

large chain purchasers located on "California Street" were not
available to the unfavored purchasers.

Walter Tewes of Walkay Grocery Company (an unfavored pur-
chaser) testified that he had no discussions with any offcial or
employee of Tri-VaIJey with respect to prices being paid to buyers
located on "California Street." He further testified that he never
discussed with anyone " CaJifornia Street" prices. Furthermore
he stated that Tri-VaIJey s broker never said anything about

California Street" prices.
Samuel Arshan, Middlesex Foods, Inc. (an unfavored pur-
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chaser), testified he never heard anything about "California
Street" prices in 1957 and 1958. He further testified that he had
never received any circulation of any material or data or price

lists whatsoever from "California Street" indicative of what the
California Street" prices were. He stated that he purchased Tri-

Valley products at prices quoted by the broker, believing he was
paying the lowest possible prices. There were no statements on the
invoices concerning "California Street" prices. Tri-Val1ey brokers
did not furnish Walkay with any written information concerning
California Street" prices during the period from 1956 through

1958.
Walter Rohrs , of Middendorf and Rohrs (an unfavored pur-

chaser) testified tbat he had no discussions with offcials of Tri-
Va1ley concerning "California Street" prices. Further-
more, invoices submitted to the witness contained no comments
concerning "California Street" prices. He further stated that he
received no information from either Tri-Valley or its broker that
witness ' company could receive prices lower than what was
quoted him by Tri-Valley s broker.

Russell Snyder , assistant sales manager of Tri-Va1ley in 1957
and 1958 , specifically stated that customers of Tri-Valley were
not informed that they could get better prices by opening offces

on "California Street." No instructions were given to Tri-Valley
brokers to inform its customers that better prices were available

to customers having offces on "California Street." Further , the
price lists issued by Tri-Valley made no mention of "California
Street" market prices. "California Street" prices was not a ques-
tion which the witness discussed with customers across the coun-

try.
The unavailability of lower prices to unfavored purchasers is

also apparent from the fact that Bushey & Wright , a broker with
offces in San Francisco, represented both H. A. Marr Grocery
Company, Denver , Colorado , and Hannaford Brothers Company,
Portland , Maine, in the purchase of Tri- Valley products and , nev-
ertheless , these two purchasers consistently paid higher prices
than Safeway and/or A & P. Apparently, having a buying repre-
sentative on "CalHornia Street" is no guarantee that a purchaser
will receive the lowest possible price from a supplier. If it were 

guarantee it would seem that the unfa vOl'ed purchasers would
seek a favorable price on the "Street" through their brokers. If
the prices identified were actually sought through the brokers , it

is apparent that the brokers were unable to obtain the favorable
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price on the " Street. " Either inference , contrary to the contention
of the respondent, must lead to the same conclusion.

26. Respondent did not grant the discriminatory price conces-

sions to the favored retail chains to meet in good faith the equally
low price of a competitor.

Since the good faith meeting competition defense is a justifica-
tion for a price discrimination which would otherwise be unlaw-
ful, the seller has the burden of sustaining this defense as enunci-
ated by the court herein in remanding the case. See also Standard
Oil Co. v. FedeTal Trade Commission 340 U. S. 231 (1951); Fed-
eral Trade Commission v. A. E. Staley Manufacturing Co. , et ai
324 U. S. 746 (1945).

Respondent, relying on the section 2 (b) defense, has failed to
introduce any reliable evidence to sustain its burden. In attempt-
ing to explain away the individual discriminatory pricing trans-
actions favoring certain chains as contained in Appendices A-
respondent ca1led as a witness , Mr. Russe1l Snyder , assistant sales
manager of respondent at the time of the transactions. He testi-
fied about general market conditions on "California Street " and
that the lower prices were given to the favored purchasers to

meet competition. Ml' Snyder further stated he could not remem-
ber the individual transactions relating to price competition. In

describing the individual pricing transactions, the witness was
relying on testimony concerning general company policy and his
adherence to such company policy. Respondent did not introduce
any documents concerning the prices of competitors , nor call any
competitors to substantiate what their market prices or market
practices were at the time of the transactions in question . The
witness also testified that his company kept no memoranda con-
cerning policies to be foI1owed by the sales force in connection

with competitive market facts. The witness further testified that
he did not keep a diary or memorandum of the prices charged by
his competitors. He stated that he kept no records with respect
to prices offered by competitors. When specificaI1y asked for the
identity of a particular competitor and the prices such competitor
was charging, the witness was unable to answer.

Thus , a reading of the record clearly reveals that respondent'
evidence on the section 2(b) defense is the conclusion of respon-

dent' s assistant sales manager that the company was meeting the

8tSee Appendices Nand 0; Tr. 1116-1117, 1120; Appendix L; 'J. 1132 , 1134-1135; Appen-
dices K and ? : Tr. 1155-1157 , 1353; eX's 19SA- 214; Tr. 1354; 338 , 412-413; Appendices

, D, E, P. and Q.
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competitive market prices unsupported by evidentiary facts such
as prices met, the specific sources thereof, and justifying circum-
stances.

Respondent contends that it had a general poJicy of only meet-

ing competitive pricing practices. Performance of this poJicy,
however, does not appear to be demonstrated beyond assertion.

Commission Exhibits 216 through 219 indicate that in connec-
tion with the sale of tomato paste respondent did not meet the
competitive market prices. Commission Exhibit 217 shows that
the market price was $6 , but, nevertheless , respondent sold to-
mato paste to A & P in early 1957 at $5. , at 10 cents lower than
authorized. Furthermore, the $5.90 price could not be explained
except that it was A & p's price.

Commission Exhibits 223-225 reflect that respondent developed
special price Usts in dealing with Regent (Safeway) and First
National, two favored purchasers. In Commission Exhibit 199
(May 31 , 1957 , price Ust), the prices Jisted for apricots were suh-
stantial1y higher than those contained on Commission Exhibit
225. The same was true for yel10w cling peaches. These special
price lists were issued for internal use. Abraham P. Friedman, a

former attorney-examiner for the Federal Trade Commission , tes-
tified that H. Ziegler Bare , sales manager for respondent during
the period in question , informed him that the special price Jists
were prepared shortly before the market opened. Mr . Friedman
further testified that Mr. Bare told him that as a copy of each
special price Jist came out they destroyed a copy of such Jist.

Mr. Snyder , a respondent representative, attempted to explain
away the price lists by statements that they were developed as a
result of market conditions. However , when asked to name parti-
cular competitors who had the same prices or lower prices con-
tained on the special price lists , Mr. Snyder was unable to do so.
Furthermore, Mr. Snyder did not, or could not, chal1enge Mr.
Friedman s statement that Mr. Bare informed him the special
price lists were developed before the time the market opened . If

the special price lists were developed before the market opening,
then it is diffcult to see how the prices contained on those Jists
were the results of prices being offered by competitors.

Evidence introduced subsequent to the remand appears to es-
tabUsh that there was no "California Street" market as distin-
guished from markets outside of CaJifornia. In this connection
Mr. Snyder testified (Tr. 1348) that in certain instances custom-
ers may get lower prices if they were not in "California Street.
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He further testified that customers not on "CaJifornia Street"
could buy just as cheap as those on said "Street." No independent
evidence was introduced showing that Mr. Snyder s description of
California Street" practices were foJIowed by competitors. As

previously observed , wholesalers who testified concerning "Cali-
fornia Street" prices indicated they never heard of them until
taking the stand.

Apparently respondent adopted a pricing practice favoring
large chain buyers with the "California Street" market as an ex-
cuse for the c1aim that "California Street" market prices had to
be met. Absence of proof of specific prices or market prices met
offers little probative weight to respondent' s theory it was reduc-
ing prices to meet " Street" prices.

There also may be some merit to complaint counsel's theory
that even assuming there was such a thing as a "California
Street" market with lower prices , and that competitors were en-
gaged in the same practices, respondent has met an unlawful
pricing system requiring rejection of the section 2 (b) defense.
The evidence is not entirely c1ear on this point however. The orig-
inal initial decision Was premised on such iJegality. Nevertheless
this initial decision on remand is not, after a more critical review
of the evidence.

In the foregoing connection , Mr. Snyder testified that se11ng on

CaJifornia Street" begins with a canner , incJuding respondent
attempting to obtain from buyers located on said " Street" a reser-
vation for a given number of cases of the cGmmodity to be packed
but substantiaJIy in excess of that purchased the previous year. A
reservation is an informal record or memorandum where the can-
ner agrees to supply a prospective buyer with a specific quantity
of goods during the buying season. A buying season is not a con-
tract of sale because the seJIer is not obliged to deJiver , and the
buyer is not required to take any merchandise unless and unti
there is a meeting of minds on the price. It is for this reason
therefore , that prices are seldom specified in the reservation.

After reservations have been entered into , the canners , incJud-
jng respondent , announce their "opening prices," The buyers note
the opening prices. These prices are accumulated and analyzed by
the buyers. When this analysis is completed, the buyers set the
market price at the levcl of the lowest prices offered by reliable
canners and go on to purchase goods at this price.

Mr. Snydcr also testified that under the reservation system as
practiced by Tri-Va1ley and competitors, the whole reservation

- -- - - -
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would not be shipped to a purchaser in a single shipment. Com-
petitors as weH as respondent would sell only a portion of the res-
ervation at a time to a purchaser. Prices charged by Tri-Va1ley
and competitors to chain stores on "California Street" were not
dependent on the quantity sold to such purchasers. Tri-VaHey and
competitors use the same manufacturing methods for aH custom-
ers , whether those customers be on "California Street" or else-
where. Competitors use the same means of transportation as Tri-
VaHey in transporting goods to customers across the country.

The evidence does suggest , however , that probably neither Tri-
VaHey nor its competitors could cost-justify the "California
Street" prices. As the facts disclose, the lower prices on the

Street" were not established as based on savings resulting from
differences in the manufacture , sale or distribution of the sellers
products to purchasers. Respondent's offcials were thoroughly
familar with the canning industry, respondent being a member
of various associations with canning interests. Respondent proba-
bly knew, or should have known, that prices on "California
Street" could not be cost justified " but this does not entirely re-

solve the question as to the megality of the system.
27. Respondent , pursuant to a coupon book program , granted

promotional payments to Fred Meyer, Inc. , a retailer located in
Portland , Oregon , in 1957.

The record discloses that Fred Meyer , Inc. , caused to be printed
coupon books for distribution to the consuming public. These
books contained coupons mustrating various products sold by

Fred Meyer to the public. The coupons advertised that they may
be detached and returned for either a free supply of tbe products
ilustrated , or for purchase of such products at reduced prices.

Respondent participated in Fred Mcyer s 1957 coupon book pro-
gram by executing an agreement wherein respondent agreed to
pay Fred Meyer $350 for the mustration and advertisement, on a
single page in the coupon book , of sliced or halved peaches under
Fred Meyer s private label " NIy-te-Fine." Fred Meyer , in 1957 , re-
ceived $350 from respondent.";

28. Respondent did not offer nor pay promotional payments or
allowances on proportionally equal terms to Safeway Stores
Portland , Oregon , Division.

See Tr. 743-751 , 770-854, 825, 782-783, H5D, 1507 , 1512 , 1514 , 1523, 1505-1506 , 1512-1513,

1448-1450: ex 218: TI' , 1420, 142. H26 , 1448, 1502-1506, 1353. 1356-1357, 741 764-765 746-749,
933-934, 937-938, 754-757 , 1327, 1330-l331, 1333 , 1336-1339, 1326, 1321-1325.

,6 See Tl'. 64 , 129; RX 1; Tr. 119-122; ex' s 10 , 11 , 24 , 26; RX 1 , p. 60; Tr. 97 , 109-111;

ex' s 24, 26.
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The coupon book program for 1957 was initiated by Fred
Meyer, Inc., with the amount of the aIJowance fixed by Fred
Meyer. Further, the Fred Meyer buIJetin with respect to the 1957
coupon book program specifica1ly provides: "OFFER MUST BE
EXCLUSIVE AT FRED MEYER DURING THE 4 WEEK PERIOD. " The evi-
dence clearly supports the finding that Tri-VaIJey was aware that
the program was to be an exclusive one with Fred Meyer.

Mr. Leslie Larsen, partner of KeIJey-Clarke, as respondent'
Portland , Oregon , broker , was under specific instructions to pass
along to Tri- V aIJey headquarters any requests for an aIJowance.
Pursuant to such instructions, Mr. Larsen indicated that he
passed along Commission Exhibit 221 to his principals. In this
connection , Mr. Larsen testified as foIJows:

Q. Now, to whom did you distribute CX-7 (CX 221) or copies thereof?
A. Well , I probably sent them to our principals.
Q. Did you send it to Tri-Valley in 19577
A. Well , like the other day, I can t swear that I did, but I assume I did.
Q. Is that your normal procedure, to send it?
A. That's normal routine procedure, yes , for anything we get. That' s our

business.
That the coupon book program was an individuaIJy negotiated

and exclusive deal with no offers of promotional aIJowances being
made on proportionaIJy equal terms to other customers in the
Portland , Oregon, area , was attested to by offcials of Safeway
Stores who testified that as far as they recaIJ they had not re-
ceived offers of promotional aIJowances from Tri- V aIJey at any
time in 1956 or 1957, with respect to either private labeled or

Tri- V aIJey labeled products.
Further evidence that respondent had a policy of not offering

promotional aIJowances on proportionaIJy equal terms may 
found in the testimony of PhjJip Mark, executive head of Tri-
VaIJey at the time, and H. Ziegler Bare , sales manager of respon-
dent. At page 47 of the transcript , Mr. Mark testified that Tri-
VaIJey would rarely promote a private labe1. Mr. Bare testified at
page 77 that cooperative aIJowances were offered on more or less
an individual basis within a specified territory.

Respondent has introduced no evidence to indicate that it did
offer promotional payments or aIJowances on proportionaIJy equal
terms to Safeway Stores in the Portland , Oregon , area.

29. The record discloses that both Fred Meyer, Inc. , and the
Portland , Oregon , Division of Safeway Stores were retail custom-

"See Tr. 64- , 84, 149-150; ex' s 10 , 221, 226. ex 221; Tr. 14, , 1466 , 1410. 1414-1415; ex
226; ex 226C: Tr. 1475. 1479.



TRI-VALLEY PACKING ASSOCIATION 245

223 Initial Decision

ers of Tri-VaJley competing in the distribution of respondent'

canned peaches, which was the subject of the advertisement in
the 1957 coupon book program.

30. Respondent, in 1957 and 1958, granted Central Grocers
Inc. , promotional payments for the latter s promotion of products
purchased from Tri-VaJley in its order-guide book.

The order-guide , as published by Central Grocers, Inc. , and in
connection with which respondent made payments , consisted of a
book, published monthly or periodicaI1y, listing by some code aI1

the products sold by Central Grocers, and the sellng prices. Cen-

tral Grocers would then distribute the order-guide books to its
members and independent retailers. In connection with its order-
guide books , Central Grocers solicited various suppliers , including
respondent, for the purpose of getting these suppliers to feature
their products in the order-guide books at a specified cost. The
rate charged the suppliers , including Tri- V aI1ey, was fixed by
Central Grocers. Through a mat, or some wording, the product of
the seJler making payments would be brought to the attention of
the retailer customers of Central Grocers.

The payments made by Tri-VaI1ey to Central Grocers in 1957
and 1958 , in connection with the order-guide program , were based
on any product purchased by Central Grocers. The rate was $150

on 1500 cases of any product purchased by Central during the
year, plus 10 cents a case for purchases of any product in excess
of the first 1500 cases. Furthermore , the payment was made in
connection with any product purchased from Tri-VaI1ey under the

private label of Central Grocers.

31. Respondent did not offer, nor pay, promotional aI10wances
on proportionaI1y equal terms to Standard Grocery Company,
Boston , Massachusetts , a customer of respondent competing with
Central Grocers.

The Circuit Court , in its opinion in this proceeding, found com-
petition in thc Boston trading area between Central Grocers , Inc.
a quasi cooperative wholesaler, and Standard Grocery Company,

also a wholesaler. However , in remanding the case , the court was
disturbed by the Commission s failure to indicate where in the re-

as See Tr. 116-119, 184-186; ex' s 11, 31-33. II) view (Jf the date of committee approval
(2-27-;'7), as shown in ex 11, it is apparent that negotiations between Tri-Valley and Fred
Meyer concerning participation in the 1957 coupon program occurred prior to the end of
February 1957. Safloway was a customer of Tri-VaUcy in the purchase of canned peaches

from January through March of 1957, at about the time Fred I\Ieyer WlIS also a customer of
respo!ldent in peaches of the same grade and Quality, I;md at the time when negotiations
were umle)' way for participation in the 19. 7 con pan book program

See Tr. 1281-1284 , 920- , 1431 , 920; RX 9E-
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cord it is shown that Central Grocers , Inc., purchased goods at
around the same time that Standard Grocery Company purchased
from respondent in order that it could be said both customers

were in competition with respect to respondent' s products.
Unfortunately, the attention of the court was not invited to

Respondent' s Exhibit 9D , which expressly shows purchases made
by Central Grocers on March 22 and ApriJ 29, 1957 , which were
in close proximity to the date Standard Grocery Company made
purchases from respondent.

Mr. Hecht, counsel for respondent, stipulated that Tri-Valley
did not make offers to other wholesalers in the Boston area that it
would be wiIing to paticipate in order-guide programs.

32. Respondent did not offer , nor pay, promotional payments or
allowances on proportionally equal terms to Food Centre Whole-
sale Grocers , Charlestown , Massachusetts, a customer of respon-
dent competing with Central Grocers. n

33. Respondent's acts in granting discriminatory promotional

allowances to Fred Meyer , Inc. , and Central Grocers , Inc. , were in
violation of section 2 (d) of the amended Clayton Act.

All of the elements for finding a violation of section 2 (d) of the

amended Clayton Act with respect to respondent's granting
of promotional payments to Fred Meyer are hereinbefore set
forth. " Summarized these elements include:

(1) Offer and payment to Fred Meyer;
(2) No offer or payment to Safeway;
(3) Both Fred Meyer and Safeway are retaiJ customers of re-

spondent in competition with each other; and

'" See 329 F. 2d at p. 709; see also 'Jr. 348-349, 352-353. 369, 372 , 1428-:1429, 1431: ex 45;
'11'. 1432.

n See 'Jr. 1190-1191: ex's 131-142, 147-152 to the effect that Central Grocers and Food
Centre \Vholesale Grocers were both customers of respond.ent at the time respondent was
making- payments to Central Grocers under an order-guide promotional program. See also
Tr. 1272-. 1274 indicating that Food Centre Wholesale Grocers is a wholesaler resellng in the

same geographical area as did Central Grocers, and is in the same business as the Jatter.
Also, 'II', 1274-1275 , 1277 , 1432 reflecting, that although Food Centre Wholesale Grocers
printed a catalog similar to that printed by Central Grocers, Tri-Valley did not offer Food
Centre Wholesale Grocers any sums of money for featuring Tri-Valley purchased products
in its catalog, nor did Tri-Valley offer any sums of money for any other forms of advertising
!It the time when Central Grocers was receiving payments.

These findinp,s meet the necessary standards of proof established by the Commission and
the courts for holding a supplier in violation of section 2 (d). See State Wholesale Grocers,
et al. v. Great Atlantic Pacific Tea Cn. ei al. 258 F. 2d 831 (7th Cir. 1958), cert. den. sub

nom. General Foods Corp. v. State Wholcsale Grocfir8. 358 V. S. 947 (l959); Vanity Fair Paper
Mill., Inc. v. Federal Trade Commission , 311 F. 2d 480 (2nd Cir, 1962), cert. den. 372 U.
910 (1963) ; Atalanta Tradi1! Q Corporation v. Federal Trade Commi88ion, 258 F. 2d 365 (2nd
Cir. 1958) ; Kay Windsor Frocks, Inc. 51 F. C. 89 (1954); Henry Rosenfeld, Inc., 52 F.
1535 (1956); Chestnut f' ar1l8 Chevy Chase Dairy, 53 F. C. 1050 (1957); Commission
1960 Guides for Advertising Allowances and Dthe1' Me1'chandi8ing Payments and Services,
1 C. H. Trade Reg., par. 3980, pp. 6073, 6076-6078.

- -
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(4) Both customers bought from respondent the product which

was the subject of the promotional alJowances to Fred Meyer.
AlJ of the elements Jisted as appJicable to the Fred Meyer ar-

rangement in finding a section 2 (d) violation are also present in
connection with General Grocers ' order- guide programs with the
exception of the disclosure that the unfavored customers did not
purchase from respondent goods of the same grade and quaJity as
those purchased by Central Grocers. However, because of the
uniqueness of the arrangement between Tri-ValJey and Central
Grocers , it would not appear to be necessary to evidence that the
competing unfavored customers bought goods of like grade and
quaJity.

UnJike the factual situation existing in the Atalanta case, 53
565 (1956), rev 258 F. 2d 365 (2nd Cir. 1958), where the

promotional alJowances were given for the advertising of specific

products , the payments to Central Grocers were granted to pro-
mote respondent' s general Jine of products. Payments by Tri-Val-
ley were made based on the purchase of the general line of respon-
dent' s products. It is clear that the only requirements under the
Central Grocers ' order-guide plan were: (1) a customer relation-
ship; (2) purchase of any type product from respondent; and (3)

listing of the product in the order-guide book , which is nothing
more than a catalog containing the identity of the various sup-
pJiers ' products and the prices being charged by Central Grocers
on those products. Both unfavored Standard Grocery Company
and Food Centre Wholesale Grocers were: (1) customers of re-
spondent purchasing at the same time as did Centra! Grocers; and
(2) able to Jist the products purchased either in an order-guide or
on price lists to be distributed to retailers.

Since no specific product was the basis for promotional pay-
ments , then it is incumbent upon respondent to offer promotional
payments to competing customers who purchased products at the
time Central Grocers purchased such products, provided, of

course , these customers would be willng to Jist respondent' s prod-
ucts in order-guide books or on price lists.

CONCLUSIONS

The law of the case that must be appJied , as reflected by the
Ninth Circuit Court of Appeals in remanding it to the Federal
Trade Commission , is reducible to the folJowing summary of con-
clusions reached by the court in appraising the evidence and find-

ings of the Commission."
4i Tri- VaUey Packing AS8ociation v. deTal Tra.e Commission, 829 F. 2d 694.
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(a) The Federal Trade Commission s order requiring the pack-

ing association to cease and desist from discriminating in the
price of food products should not be set aside on the ground that
the Commission adjudicated issues not raised in the complaint
and at the hearings , where the association did not apply for leave
to adduce additional evidence and therefore was not in position to
argue that it was aggrieved by lack of notice as to the issues to be
a.djudicated. See opinion of the Court of Appeals at page 700.

(b) The evidence supports the finding of the Federal Trade
Commission that certain food retaiJers who purchased from the
wholesaler were in actual competition in a certain area with the

retaiJer which purchased food products from the packing associa-
tion at lower prices than those charged the wholesaler, in the

proceeding for review of the Commission s order requiring the as-
sociation to cease and desist from discriminating in the price of
the products. See opinion of the Court of Appeals at page 702.

(c) The findings of the Federal Trade Commission as to the ac-
tual direct and indirect competition between the retailers who
purchased from the wholesaler and the retaiJ chain provide suff-
cient factual basis, insofar as existence of actual competition is

concerned , for the order requiring the packing association , which
sold directly to the chain and the wholesaler , to cease and desist
from discriminating in the price of food products. See opinion of
the Court of Appeals at page 702.

(d) The Federal Trade Commission s finding that the effect of
price competition might be substantially to injure competition be-
tween the food retailers purchasing from the wholesaler which
paid the packing association higher prices than those charged the
retail food chain is essential to estahlish the proscribed price dis-
crimination , but the Commission is not required to find that there
had been actual injury to such competition. See opinion of the
Court of Appeals at page 702.

(e) Whether disparity in prices charged by the packing asso-
ciation for goods sold to favored retaiJers and those sold to nonfa-
vored wholesalers could endanger the abiJity of the retailers who
purchased from the nonfavored wholesalers to compete with the
favored retailers is a question for the Federal Trade Commission.
See opinion of the Court of Appeals at page 703.

(f) In a price discrimination case , it is not the function of the
Court of Appeals to find the facts and the Federal Trade Commis-
sion should first speak as to the application of the law to the facts
which are found. See opinion of the Court of Appeals at page 704.
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(g) The seJIer who has discriminated in the prices charged dif-
ferent purchasers of commodities of like grade and quality has

the burden of showing that he acted in self-defense. See opinion
of the Court of Appeals at page 704.

(h) The Federal Trade Commission s order requiring the pack-

ing association to cease and desist from discriminating in price
must be set asidc for the determination of the facts pertaining to
the availabiliy to unfavored purchasers of the low prices for the
association s products at a certain market and whether the com-
petition which the association faced in that market was the kind
contemplated by the meeting of the competition defense available
to the seJIer who had discriminated. See opinion of the Court of
Appeals at page 706.

(i) The evidence warrants the finding of the Federal Trade

Commission that aJIowances given certain customers by the pack-
ing association were compensation for the promotion, over a pe-

riod of time, of the association s line of products and were not
given exclusively to facilitate the original sale by the association

to such customers. See opinion of the Court of Appeals at page
708.

(j) Where the seller s direct customer operating solely on a
particular functional level receives a promotional allowance not
made available to another direct customer operating solely on the
same functional level , in order to establish competition , it is suff-
cient to prove that one customer has outlets in geographical prox-
imity to those of the other and that customers purchased goods
within approximately the same period of time. See opinion of the
Court of Appeals at page 708.

(k) The purpose of the statute forbidding unequal treatment
of customers as to promotional allowances is to require seJIers to
refrain from making allowances to one customer unless it is made
available on proportionally equal terms to competing customers.
See opinion of the Court of Appeals at page 708.

(I) In determining whether there has been a violation of the
statute forbidding unequal treatment of customers with regard to
promotional allowances , it may be assumed that the seller s direct
customers which are in functional competition in the same geo-
graphical area and which buy the seJIer s products of like grade

and quality within approximately the same period of time, are in
actual competition. See opinion of the Court of Appeals at page
708.

(m) Violation by the packing association of the statute forbid-
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ding unequal treatment of customers with regard to promotional

a1Iowances is not established where there is no showing of prox
imity as to the time of the purchases by a wholesaler given an al-
lowance and another wholesaler in the same area not given an al-
lowance. See opinion of the Court of Appeals at page 709.

(n) That the retailers , direct customers of the packing associa-
tion, were not given a promotional a1Iowance by the association
comparable to that accorded the wholesaler is not a violation of
the statute. See opinion of the Court of Appeals at page 709.

(0) Violation of the statute forbidding unequal treatment of

customers with regard to a promotional a1Iowance could be shown
with respect to the packing association s giving a promotional al-
lowance to the wholesaler but not to the retailers in the same
area only by treating the wholesaler s retail outlets as indirect

customers of the association , but that could not be done in the ab-
sence of a showing that the packing association engaged in a
course of direct deaJing with the retailers. See opinion of the
Court of Appeals at page 709.

(p) The packing association s failure to give proportiona1Iy

equal promotional a1Iowances to a corporation , which was princi-
pa1ly a wholesaler but might also be a retailer , as the association
gave to the retailer in the same area was not unlawful as to the
wholesale operation which was not in functional competition with
the retailer or as to any retailer operation, where it was not

shown that the association s goods were purchased indirectly by
the retail outlets during the period in question. See opinion of the
Court of Appeals at page 709.

Although some of the findings herein relate to matters disposed
of and resolved by the Court of Appeals in its opinion remanding
the caSe to the Federal Trade Commission under the original find-
hogs and evidence supportive thereof , a1I the findings herein are
consistent with the law of the ease as enunciated by the court.
These findings are considered in relation to the opinion of the

court , and any discriminatory transactions enumerated are either
those previously referred to by the court, or additional transac-

tions consistent with the concepts recognized by the Court of Ap-
peals in entering its remand order.

While some of the findings relating to the Clayton Act section

"A Altno' .lgh respondent's counsel urges to the contrary, Mommd Bros. BevBra r;e Co. v.
National La,boT Relations Board 204 F. 2d 529, 532 (7th Cit'. 1953) is inappJicable since in
t.hat case :he f)nclings were inconsistent with the law of the case and were unJ'elated to the
issues required to be 'resolved by the " inferior tribunal" or to the issue of reJief incident to
the setting aside of an administrative agency Ord€l' by the Ape;Jlite Court.
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2 (a) charges perhaps are partia1ly redundant, they were included
to clarify the evidence consistent with the court's version of the

law of the case "n and to enable a better appraisal of the nature

of the order that should be issued. In this connection it is ob-

served that the court, with regard to the Clayto Act section 2 (a)
violations, did not set aside the findings and conclusions of the
Commission , but invited the attention of the Commission to cer-
tain aspects of proof which required clarification or the adduction
of other evidence, particularly as to the availability of "Califor-
nia Street" prices to unfavored customers of the respondent and
certain phases of respondent's section 2 (b) defense, which have
been discussed herein incident to the findings. It is important that
such findings be complete as we1l as consistent with the law of

the case enunciated by the court in order to appraise the scope of

the relief that should be granted , since the Court of Appeals in
remanding the case has set aside the Commission s order with re-
gard to the section 2 (a) charge. Furthermore , there is a relation-
ship between such evidence and the evidence concerning which

the Court of Appeals stated further clarification and findings
were necessary.

In permitting new findings as to the section 2(a) charges , pur-
suant to remand , the Court of Appeals clearly indicated its inten-
tion that further evidence could be adduced if necessary. As re-
gards the section 2 (d) charges , the court having set aside the find-
ings , conclusions and the order, it is obviously mandatory that
completely new findings , conclusions and an order be issued con-
cerning facts which the court has permitted the Commission to
adduce in the event that clarification alone on the present evi-
dence is insuffcient. To meet the requirements of proof as enuni-
ciated by the court and consistent with the established law of the
case, additional competitive situations regarding promotional al-
lowances have been included. Before the adduction of any evi-
dence, respondent was made aware of the extent to which proof
would be adduced and new findings rendered, both as to the sec-

tion 2 (a) charges and the section 2 (d) charges.
The respondent has urged essentially that its lower invoice

prices to its favored buyers were made in good faith to meet the
equally low prices of its competitors in thc "California Street"

market, and that these prices were available to its nonfavored
buyers. The orignial decision categorized " California Street" as
an ilegal system and that , therefore , respondent , if it was meet-

4HJ This is one of the purposes for which the case was remanded.
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ing competition on "California Street " was meeting unlawful
competition , and should have been cognizant of it. Therefore, it
could not avail itself of a section 2 (b) defense.

A more critical examination of the evidence since the original
decision does not suggest that the reduced prices on "California
Street" are either systematic or illegally systematic. Significantly,
in this connection is the evidence that at least one purchaser on
California Street" did not receive a favorable price. Supportive

of this conclusion also is the absence of evidence as to whether or
not Tri-Valley s competitors sold at reduced prices on "California
Street" and, if so , the prices at which they consummated such
sales. In the absence of price comparisons , there is an evidentiary
vacuum as to any reduced prices on "California Street" from
which any meaningful legal or ilegal price system can be reason-
ably imputed. Under these circumstances respondent' s theory that
they are meeting "California Street" prices in good faith can have
no merit since there is no substantial evidence as to what " Cali-
fornia Street" prices or what competitiors ' prices on " California
Street" respondent is specifically meeting.

Furthermore, the evidence affrmatively establishes that Tri-
Va1ley s prices to certain "California Street" buyers are not di-
rectly offered or directly made available to " off-California Street"
buyers by Tri-Valley. The evidence also establishes that no "Cali-
fornia Street" prices , as such , comparable to Tri-VaJJey prices on
the "Street " are made available to "off-California Street" buyers.
Such prices , even assuming their existence could be established on
some systematic or market price basis, are not adequately made
known to "off- California Street" buyers in the market area so
that they may take advantage of these prices. The argument that
such " Stre€t" prices are available to "off-Street" California buy-
ers becomes obscure in the absence of evidence suffciently com-

prehensive as to the specific prices of certain Tri-VaJJey competi-
tors or specific market prices that Tri- V aJJey claims it is forced to
meet on "California Street." The ultimate burden of establishing
such evidence is on the respondent as a part of its section 2 (b)

defense or in going forward with the evidence. Having failed to
do so , respondent's section 2(b) defense is without merit, and it
has failed otherwise in going forward with the evidence.

Additionally, the evidence does not suggest the need to join aJJ
competitors in consummating necessary relief under a cease and

., See Finding 2.'i. Purchaser on " California Street" refers to broker representation on the
Str.;et.

- - -- -
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desist order since such over-a1l relief is unjustified in the absence
of proof that the prices of Tri-VaIJey s competitors on "California
Street," as weIJ as Tri-VaIJey , are reflective of an ilegal compet-
itive system demonstrated by some price-cutting formula or tech-
nique , which clearly establishes "California Street" as a prefer-
ential market for certain favored buyers thereon. The methodol-

ogy of doing business on the " Street " which is evidenced, is en-

tirely insuffcient to establish any meaningful significance con-
cerning the nature of the price system in the absence of specific

comparative prices of "California Street" rival suppliers to parti-
cular buyers on the "Street. " In fact, the evidence indicates that
even on " California Street" some purchasers apparently buy at
higher prices than others." From this one must conclude that
there is no "California Street" market price. Therefore, the re-
spondent has failed to prove that its conduct in reducing prices on
the "Street" has any relationship to such a market price resulting
from necessary market procedures, systematic or otherwise , to

which Tri- V aIJey must respond in order to remain in the "Cali-

fornia Street" market place. These circumstances , as heretofore
indicated, require that the respondent specificaIJy prove the com-
petitor s prices that Tri-VaIJey is meeting. Its failure to do so vi-
tiates the need for dealing with aIJ of the competitors jointly
under the assumption that there is a relationship between their
prices and "California Street" as a separate and significant mar-
ket based upon the necessity of price differences on and off that
market.

N or can it be said that the " California Street" situation creates

circumstances whereby no causal connection by the respondent's
reduced prices and competitive injury is shown because 

Tri-Val-

ley was confronted with a general systematic drop in prices on
California Street," to which it had to respond. In fact , the Ninth

Circuit indicates proof of competition , and probable injury is es-
tablished as to the section 2 (a) charges." The burden of estab-
lishing such circumstances requiring such responses is properly a
part of a section 2 (b) defense as heretofore suggested. Otherwise
the nonexistence of a section 2 (b) defense would fa1l on com-

.. See Finding 25.
329 F. 2u 690, 702.
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plaint counsel " thereby contravening the very purpose of section
2(b) as an affrmative defense.

Tri- Va1ley s price differences remain unexplained, both "off-
California Street" and "on- California Street." There is neither a
showing that the favorable prices established were to meet the
prices of identified competitors nor a showing of bona fide spe-
cial circumstances necessitating price differences. Respondent'
reliance upon general proof of "California Street" methods of pri-
cing is entirely inadequate as evidence of competitive necessity in
the absence of proving the specific level of " California Street"
prices met or the specific prices of particular competitors met on
California Street" as of a relevant time period. Under the facts

of this case, therefore , the distinction between systematic and in-
dividual pricing is without significance in determining the mean-
ing of a section 2 (b) defense. Also without significance is the is-
sue of availability of rival prices on "California Street " since re-

spondent has failed to introduce evidence of competitive prices or
market prices met from which any meaningful inferences may be
drawn as to the availabilty of such prices to unfavored customers
of the respondent.

Complaint counsel has established that respondent in a market

involving the sale of food which is highly competitive with a low
profit margin has sold at prices on "California Street" less than
prices off "California Street " and , in one instance , to a customer
that had representation on "California Street" at a higher price
than to other customers on "California Street." The Commission
is not obligated to assume the burden of otherwise establishing
the non-availability of "California Street" prices to some custom-
ers in the absence of evidence as to what such prices met specifi-
ca1ly are , particularly in view of evidence which suggests a varia-
bility of prices to customers on the "Street" itself , or the lack of a
market price. Proof as to the availability of prices on "California
Street" to any buyer does not connote the favorable price is al-
ways available. In fact , the evidence establishes an opposite infer-
ence. '" The burden of going forward with the evidence to estab-

See American Oil case 325 F. 2d 101 (1963) 7th Gir. However, in that case the result
may have heen the same in any event since the evidence sustained a price war situation to
which, according: to the court, the respondent was entitled to respond. Nevertheless, the court'
irj(Hcation that the Commission fniled to prove causa! connection between respondent' s reduced
prices and JJ\'obable injudous competit:ve effect suggests the court may have overlooked the
fact that the blnden of showing- noncompetitive effect under special circumstances involving
a wtal ma;'ket or sc m"mt thcl'eof may be an integTal part of lJroving a section 2(b)
response as required in establishing the meeting of an inl1ividual competitive situntion.

19 Rowe , Price Discrimination 1:!1l1er the Robinson-Patman Act, pp. 234-235.
'0 See Finding 25.

- -



TRI-VALLEY PACKING ASSOCIATIO!\ 255

223 Initial Decision

!ish equal availability of a particular relevant market price is on
the respondent. This it has failed to do. Furthermore, the evi-

dence indicates "off- Street" unfavored buyers were not aware 
California Street" prices , since such information was not dissemi-

nated. This also gives credence to the belief that a market price
in the normal sense on "California Street" was nonexistent unless
it was available only to favored large buyers on the "Street" with
buying capacity to lower the price. However, the evidence is
somewhat conjectural on this point.

With reference to the Clayton Act section 2 (d) charges , the re-
mand order of the Court of Appeals for the Ninth Circuit permit-
ted the adduction of testimony and documentary evidence pertain-
ing to respondent's failure to offer promotional payments or al-
lowances to customers , which was not received in this case prior
to the remand.

In remanding the case with respect to the section 2 (d) charge
the court discussed the elements necessary for finding a section

2 (d) violation. At pages 707-708 the court states:
There are three essential elements which must be established in order to

prove a violation of section 2(d). We designate them as (a), (b) and (c) in
this paraphrase of the statute: Where (a) two or more customers of a parti-
cular seller compete with each other in the distribution of the products of
that seller , (b) the latter shall not payor contract for the payment of any-
thing of value to or for the benefit of such a customer as compensation or in
consideration for any services or facilities furnished by or through such cus-
tomer in connection with the sale , or offering for sale , of any products sold or
offered for sale by the seller (c) unless the allowance is available on proporR

tionaIJy equal terms to the competing customers.

After enunciating the necessary criteria , the court proceeded to
indicate in what manner the evidence failed to measure up to the
standards essential for a section 2 (d) case. However, rather than
dismiss the section 2 (d) charge for lack of evidence, the court re-
turned the case to the Commissio.n , stating: (329 F. 2d , p. 710J

For the reasons stated above we hold that the Commission findings and
conclusions to the effect that Tri-Valley violated Section 2(d) must be set
aside. As we have remanded this cause for further proceedings with regard
to other matters we think it appropriate to afford the Commission, on such

remand , the opportunity of calling attention to evidence presently in the re-
cord , or of producing additional evidence , which wil overcome the present

seeming, or actual , lack of factual support for the Section 2(d) charges as
discussed above.

Respondent appears to argue that the court' s remand order lim-
ited retrial to: (1) finding sales to Central Grocers, Inc., and

Standard Grocery Company, at approximately the same time; (2)
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indirect customer relationship between Tri-Va1ley Packing and
the customers of Central Grocers, Inc. , and Hudson House; and
(3) tracing of Tri-Va1ley s goods to the Piggly-Wiggly stores ser-
viced by Hudson House. Respondent' s position is without merit.

Firstly, nowhere in the opinion does the court expressly com-
mand that the testimony on retrial be Jimited as suggested by re-
spondent.

Secondly, the record is clear that it was to the criteria that the
court was a1luding when remanding the case for the taking of
further evidence. In the first fu1l paragraph of its opinion at 329
F. 2d 709, just prior to discussing purchases between Central
Grocers and Standard Grocery, the court made references to the
criteria. It stated: "In the case before us , however , no set of cir-
cumstances has been ca1led to our attention which meets the cri-
teda suggested above

* *

It is obvious from the foregoing and the court' s statement in
connection with the taking of further evidence that the court was
giving the Commission the opportunity to take testimony relating
to the Fred Meyer coupon book program and Central Grocers or-
der-guide program in accordance with the criteria set out in its
opinion at 329 F. 2d 707-708. In effect, the court directed the
Commission , in setting aside its findings , conclusion and order , to
correct the record in accordance with the criteria enunciated.

In respect to the section 2 (d) charges involving promotional al-
lowances , the record discloses that the respondent had a policy of
offering such promotional a1lowances on an individual basis
within a specified territory (Tr. 77). Also , respondent' s discrimi-
natory promotional practices involved two separate and distinct
type programs. The failure to offer Safeway Stores , one of the na-
tion s largest chains , a promotional a1lowance when a competitor
was offered one is a clear indication that respondent' s basic poJicy
is to ignore the availabilty and proportionality standards estab-
lished by section 2 (d), and deal with each customer on an ad hoc
basis. A reasonably broad order against respondent would appear
to be appropriate in view of such policy. See C. v. Ruberoid
Co. 343 U. S. 470 (1952); C. v. Mandel Brothers , Inc., 359

S. 385 (1959) ; Vanity Fair Paper Mills , Inc. v. 311 F.
2d 480 (2d Cir. 1962), cert. den. 372 U. S. 910 (1963).
Subsequent to March 18, 1964, an employee of respondent,

without first consulting his superior or respondent's counsel, de-

stroyed certain documents belonging to respondent , produced by
it for copying and inspection by representatives of the Commis-
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sion , pursuant to order of the United States District Court . These
documents were so inspected beginning on or about October 12
1959. The court order did not require that these documents be

thereafter preserved for any given period of time. The employee
destroyed these documents acting under the mistaken belief that
the decision of the Court of Appeals , announced on March 18
1964, had put an end to the proceedings brought against respon-
dent. There are no facts in evidence that would justify the finding

that the destruction of said documents was "wilful

" "

inten-
tional " or with "fraudulent design " as those words are used in
connection with the presumption relating to the application of the
maxim of evidence

, "

omnia praesumuntur contra spoliatorem,
The rule is that the destruction by a party of documents which
are relevant and material to a proceeding and ordered produced
by the opposing party to the proceeding leaves the rebuttal infer-
ence that the information contained in the matter destroyed is un-
favorable to the spoliator. 2 Wigmore , Evidence , secs. 285 , 291;
31 A Corpus Juris Secundum , Evidence, secs. 152, 153 , 156 (2).
Thus , the further question is whether respondent has satisfac-
torily explained away the destruction of the documents. It would
seem respondent has.

Fol1owing the filing of proposed findings, counsel for respon-
dent made a motion to strike certain parts of the reply of counsel
in support of the complaint to respondent's proposed findings re-
lating to the documents destroyed by respondent's representa-
tives." It is the contention of respondent that it has been de-
prived of the opportunity of replying to Commission counsel re-
garding the destruction of the documents and that the remarks
made by counsel supporting the complaint are scandalous. In the
first place , the remarks of counsel in support of the complaint are
not scandalous , and Green v. Elbert 137 U.S. 615 , 623-624 cited
by respondent's counsel is entirely inapplicable to the circum-

stances herein. Complaint counsel was merely attempting to
argue his position which is that the destruction of the documents
in question was wiIful and that inferences unfavorable to the
respondent should be drawn therefrom. In view of the careless-
ness exercised by the respondent in destroying such documents , it
seems only just that complaint counsel should have the opportu-

nity of arguing that the act was wilful , although the hearing ex-

01 See complaint counscJ's reply "From a study of" page I , ond ending with the words " the
destruction of documents," page 3: ahw bcginnin with the words "Also, had respondent
not" and ending with the words " part of 1957, " page 9.
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aminer has decided otherwise. Furthermore , respondent's counsel
at the request of the hearing examiner, gave thorough considera-
tion to the question relating to the destruction of the documents
and there is no reason why counsel supporting the complaint
therefore , may not vigorously oppose the proposed finding of the
respondent to the effect that its active destruction was not wjIfu1.
Since the hearing examiner has concluded that the evidence con-

cerning such destruction of documents does not warrant a finding
that it was wjIful , there is , furthermore, no point in granting
respondent's motion to strike. However, in this connection, the
respondent should be admonished for its carelessness in destroy-
ing any of its documents relating to the within case , even though
such documents were returned by the Commission to respon-
dent." Such destruction should have awaited termination of the
case by an appeal which in this instance reasonably couJd be an-
ticipated by the respondent.

However , in view of the decision of the hearing examiner fa-
vorable to respondent on the issue of documentary destruction , a
motion to strike has no merit and would serve no purpose. Fur-
thermore, to encumber or strike complaint counsel's argument to
the point where he could not respond to respondent's proposed

finding and argument on the issue would indeed be an injustice.
Respondent' s motion to strike, therefore , filed on April 5 , 1965

with regard to the matter hcreinbefore identified , is denied.
Premised upon the law of the case as enunciated by the Court

of Appeals , it would appear that respondent has violated both
section 2 (a) and 2 (d) of the amended Clayton Act.

Furthermore, incident to the section 2 (a) violation heretofore
discussed in ful! , there is no merit to respondent' s section 2 (b) af-
firmative defense. Respondent's meeting competition defense
under section 2 (b) seems to be premised on the "California
Street" situation as demonstrated by "California Street" general
practices rather than by the actual market or competitive prices

met. '" Mr. Snyder, a respondent representative , merely identifies
the respondent's sellng price in each instance as the market

price , premised upon "California Street" practice unsupported by
specific evidence of any cognizable market price or competitor
price on the "California Street" market as related to particular

'" If the resnondent's des1.wyed documents were delivered to the Commission in the first
instsTIC"", someone mllst have thought they \\ere in issue, thereby requiring- care on the part
of respondent to avoid destruction. Respondent also failed to consult its nttorney to Hscertfiin
the JJossibJe need foJ' re:aining such document.s.

m See ;,taternents of respondent' !) counsel Ir. Hecht, Tr. 739 and 744.

- -
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contemporary sales by respondent on that market." Such evi-
dence adduced by respondent's qualified" representative and
sales manager is entirely self-serving, has litte or no probative
weight in the absence of corroboration , and is without suffcient
substantiality to sustain respondent' s ultimate burden of proof in
support of a section 2 (b) affrmative defense. " The forgoing state
or the evidence also strongly suggests that there is no established

market price upon which availability thereof to any buyer may be
established. Accordingly, the foI1owing order shaJJ issue:

ORDER

It is ordered That respondent, Tri- V aI1ey Growers, a corpora-
tion, and its offcers, representatives, agents and employees di-
rectly or through any corporate or other device in , or in connec-

tion with , the sa1e of food products in commerce, as "commerce
is defined in the amended Clayton Act, do forthwith cease and
desist from:

1. Discriminating in the price of such products of like
grade and qualiy by sellng to any purchaser at net prices
higher than the net prices charged any other purchaser who
in fact, competes with the purchaser paying the higher price
or with customers of such purchaser.

2. Paying or contracting for the payment of anything of
value to or for the benefit of any customer of respondent as
compensation or in consideration for any services or facilities
furnished by or through such customer, in connection with

the offering for sale, sale or distribution of any of respon-
dent's products , unless such payment or consideration is made
available on proportionaJJy equal terms to a1l other custom-
ers competing in the distribution of such products with the
favored customer.

'See testimony of Russell P. Snyder, Tr. 722-860 a.nd 918-994.
M See Tr. 722-723, 737-741 , 745-747, 748-7S8 , 760-773.
:I See Cabin Crafts Inc. , Docket No. 7639.
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274 FEDERAL TRADE COMMISSION DECISIONS

Opinion 70 F.

OPINION OF THE COMMISSION

JULY 28 , 1966

This matter is before the Commission upon the respondent'

appeal from the hearing examiner s initial decision on remand
filed April 15 , 1965. The hearing examiner , considering the whole
record , including the transactions referred to by the court and the
new evidence on remand, found and conc1uded that respondent

had violated Sections 2 (a) and 2 (d) of the amended Clayton Act,
as charged in the complaint. His decision contains an order to
cease and desist the practices so found to be unlawful.

The Commission previously, on May 10 , 1962 , entered an order
to cease and desist in this matter (TTi- Valley Packing Associa-
tion 60 F. C. 1134), which order was appealed to the United

States Court of Appeals for the Ninth Circuit. That court reversed
the Commission s order and remanded the cause for further pro-
ceedings in accordance with its opinion. - Valley Packing Asso-
ciation v. Federal Trade Commission 329 F. 2d 694 (9th Cir.
1964).' The court directed further findings or consideration on
three points: (1) Whether or not a causal link existed between
the seJIer s prices and the impact on customer competition, or

more specificaJIy, whether the goods were generaJIy available in
the so-caJIed "California Street" market so that in turn a deter-

mination can be made on whether the injury was due to the price
discrimination rather than the failure of the disfavored purchas-

ers to take advantage of the oportunity to buy (id. at 703 , 704) ;
(2) the threshold issue of whether the prices aJIegedly met were
competitive prices within the contemplation of the Section 2 (b)
proviso (id. at 706), and (3) the question of the existence of evi-
dence or the suffciency of such evidence as may exist in the re-
cord to support the Section 2 (d), Clayton Act charge (id. at 710).

STATEMENT AS TO THE FACTS

A recapitulation of the facts previously found by the Commis-
sion and concurred in by the court wiJI help establish the frame-
work within which the questions on remand are to be considered.
Tri-Va1ley is a cooperative corporation located in San Francisco
California. It is engaged in the business of se1ling and distribut-
ing canned fruits and vegetables , aJI of which it processe? and

! The court set aside the Commission s fimlings and conclusions 011 the Section 2 (d) charge

and it set as;de the o1'der of the Commission on both the Section 2(13) Ilnd Section (2) (d)
charges. (ld. at 710.
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cans at its plants in California. It sells and distributes these prod-
ucts under the private labels or brands of its purchasers and also
under its own brands or labels. In the course of this business
products of 1ike grade and quaJiy are sold to a large number of
customers located throughout the United States for use , consump-
tion or resale. For the fiscal year ending January 31 , 1959, its

sales amounted to $22 , 329 , 877.

Respondent includes among its customers wholesalers, retail-

ers, chain stores and cooperative associations. Certain of these
customers , including some twelve to fifteen retail grocery chains
maintain buying agencies in San Francisco. In the course and con-
dnct of its business Tri-VaJley has sold its products to these cus-
tomers at lower prices than it has sold products of like grade and
quality to customers who did not maintain their own buying agen-
cies in San Francisco. The difference in prices charged customers
between those who maintained buying agencies and those who did
not ranged from 5 cents to 50 cents or from 2 percent to 10 per-
cent per case.

The record contains a large number of instances of price dis-
criminations by Tri-Va1ley in favor of certain large chain stores
and against wholesalers and retailers in the sale of canned fruits
and vegetables of like grade' and quality. Among the examples of
price discrimination between direct buying purchasers previously
listed hy the Commission is the fo1l0wing:
In March 1957 , respondent sold products designated as Choice Heavy

Syrup Sliced Y.C. Peaches to Safeway Stores in Denver , Colorado, at $5.

per case , and to H. A. Man in D€nver, Colorado, at S5.55 per case. (60
C. 1180.

The court considered this example in detail and it agreed that the
Commission s finding of price discrimination was supported 

the evidence. The court stated that the unchallenged evidence

showed that Tri-Va1ley sold peaches of like grade and quality to
Safeway at $5.30 per case and to Man' at $5.55 per case, a price
differential of 4.5 percent. Further, the court concluded that , in
this example , the evidence was adequate to support the Com-
mission s finding of competition in retail sales between Safeway
and Marr. (ld. at 701.)

The Commission additionaJly found the existence of competi-
tion in the sale of rcspondent's food and grocery products be-
tween the favored chain stores and " independent retailers who
were seJling private label canned goods which they had purchased
from nonfavored wholesalers. " (60 F. C. 1180. ) The court con-
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cUl' red. It held the record evidence is suffcient to support the
Commission finding that Foodland , Preisser , Piggly Wiggly No.
10 and Ce Buzz (retailers in the Denver area who purchased
canned goods from wholesaler H. A. Marr) were all in actual
competition with Safe way in the Denver area in 1957 , in the re-
sale of private label canned goods of the kind which each ob-
tained that year from Tri- V alley. The court also held that while
the evidence concerning actual direct and indirect competition be-

tween purchasers may be insuffcient as to some of the other pur-
chasers and areas "for most purchasers and areas (it isJ suff-
cient to support the Commission findings." (329 F. 2d at 702.

The price discriminations shown in the record are substantial.
There was testimony that those engaged in the resale of such
products operate on a very narrow margin-so narrow that it is
essential to take advantage of two percent discounts for cash.
These discriminations in price, on the other hand , range from 2
percent to 10 percent. In view of the highly competitive nature of
the business , price disparities of this kind could weI1 endanger the
ability of the merchants paying the higher price to compete with
the favored chain retailers. (329 F. 2d at 703.

In the course of its business , Tri-Valley also granted certain al-
lowances to Central Grocers , Inc. of Boston , Massachusetts and to
Fred Meyer , Inc. of Portland, Oregon. Each of these aI10wances

was granted pursuant to a speciaI1y tailored or negotiated ar-
rangement , and no arrangement on proportionaI1y equal terms
was offered or made available to other purchasers of Tri-VaI1ey
products serving, at least in part , the same areas served by Cen-
tral Grocers and Meyer. (329 F. 2d at 697. ) Further details on

the facts as to such aI10wances are stated hereafter in this opin-

ion in connection with the discussion of the 2 (d) Clayton Act
charge.

A vailability of the Lower P,.;ces-First Issue on Remand

On the appeal before the Ninth Circuit Court of Appeals, re-

spondent argued that the evidence affrmatively shows that the

nonfavored buycrs could have availed themselves of the lower
prices for which Tri-Valley and its competitors sold these goods in
San Francisco. The court, in its opinion , stated that if the lower
price would have been available to the nonfavored buyer in the
same market where the favored buyer made his purchase, the

probability of competitive injury due to the fact that the non fa-
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vored buyer paid more for the product is not the result of the
price discrimination , but of the nonfavored buyer s faiJure to take
advantage of the opportunity, equa1ly available to him , of buying
at the same low prices.

Respondent' s main position seems to be, as it was before the
court, that there is no obstacle which prevented the nonfavored
purchasers from buying Tri- V a1ley products in the so-ca1led "Cal-
ifornia Street" market in San Francisco. This position , plainly, is
based on respondent's assertion that there is a CaJifornia Street
market and a California Street price. The examiner, however
found that there is no CaJifornia Street market price. He also
found, on the evidence , including that adduced on remand , that
the lower prices granted by respondent to the favored chains

were not made available to the un favored purchasers.
The record does not support respondent's argument about a

California Street market. The main source of information on this
claimed market and its prices is the indefinite and inconclusive
testimony of respondent's assistant sales manager , Russe1l Snyder
which the hearing examiner apparently gave Jitte weight. Perti-
nent excerpts follow;

(Prior to Remand)
By Mr. Snyder:

Q. And as a general statement; isn t it true that the "market price applic-
able to California Street" is lower than " the market price of the rest of the
general market '?"

A. I don t think we should use "California Street " that is too much of a
colloquialism.

HEARING EXAMINER BlTTTLE: Yes. \Vhat is it? Do you know what it
means?

THE WITNESS: Yes , I know exactly what it means. It means these buy-
ers out here for A & P and the rest of the chain stores, that is considered
California Street. That is where most of our merchandise is sold in this busi-
ness.

(Tr. 944.

A. The prices are as low or lower as a general statement.

Whether we are bringing in this market again , that is a matter of inter-
pretation , but the prices as a general statement are no higher on California
Street than they arc anywhere else.
By Mr. Snyder:

Q. As a matter of fact, they are generally lower; aren t they, :\11'. Snyder?
A. Very often.

(Tr. 945.



278 FEDERAL mADE COMMISSION DECISIONS

Opinion 70 F.

(After the RemundJ
HEARING EXAMINER BUTTLE: But your testimony is in certain in-

stances, if they were on California Street, they would get better prices;
that' s so , isn t it?

THE \VITNESS: Yes. In certain instances , but , on the other hand , Your
Honor, I may say in certain instances they may get lower prices if they wer-

t on California Street.
(Tr. 1353.

HEARING EXAMINER BUTTLE: Wel1 , how wou1d I know , in looking at
these price lists , that if I purchased on California Street I would get a better
price than if T purchased elsewhere , if there was any knowledge in the indus-
try of this fact? How would I ascertain it from the data which I would re-
ceive as a broker? * '* *

THE \VIT ESS: Specifically, any prices that were quoted on California
Street were to be available to any other customer, and he should know about
it through other brokers, through publications , through cannery sales lists
through any number of sources. " "' * I am speaking of generally, just of gen-
eral pricing level of Ca1ifornia Street we are talking about.

HEARING EXA),INER BUTTLE: \Vell , are you telling me that it was
nationally known that you could do better on Ca1ifornia Street than else-

where? You are not telling me that , are you?
THE WITNESS: No, sir.
HEARING EXAMIKER BUTTLE: It was not nationally known among

brokers , I mean?
THE WITNESS: I think anyone could buy.
HEARING EXAMINER BUTTLE: What is that?
THE WITNESS: Your Honor, I think anyone could buy from California

could buy merchandise on the general market levels as cheaply as California
Street , anywhere in the country.

(Tr. 1355 56.

HEARING EXAMD, ER BUTTLE: In other words, you are telling me
they could buy from Tri-Valley at the same price they could buy in Califor-
nia Street?

THE WITNESS: I am speaking of it generally, in general , yes. If it was a
particular competitive situation we met on California Street, or a particular
lot-

HEARING EXAMINER BUTTLE: Well, your testimony is that prices
were only better in particular situations. What I am trying to find out from
you is , if it isn t a particuhlr situation , how is it all the brokers or purchas-
ers should have common knowledg'e of it on a nationwide basis?

THE \VITNESS: , .,ell , they wouldn t have any particular situations , Your
Honor, just gencra1 terms.

This does not show, nor is there other evidence

showing, that the California Street market exists

(Tr. 1357.

in this record

as respondent
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appears to contend , as a kind of commodity exchange and that the
price quotations are open and notorious. While the prices , though
not identified as California Street prices , assertedly were carried
in various trade journals and financial journals , no such publica-
tions were offered in evidence. There is no precise information in
the record as to the form and manner of such quotations. It ap-
pears fairly certain from Mr . Snyder s statements , however , that
the Jistings in the journals did not mention specific transactions;
rather , they showed just the "general pricing level of California
Street." (Tr. 1356. ) It was not explained how this wouJd inform
the prospective purchaser that Tri-Va11ey s goods were available
at such prices and , in fact, the listing of the general pricing level
would not necessarily mean the respondent was sellng at those
prices. Neither would this necessarily mean that a particuJar pur-
chaser could obtain the goods from respondent at such prices.

Whether or not a prospective purchaser could have informed
himself as to the "general pricing leve)" in CaJifornia, it is clear

that the unfavored purchasers had not heard of the so-caIJed Cal-
ifornia Street prices. For instance , Walter Tewes , former owner
of Walkay Grocery Company, testified:

HEARING EXAMINER BUTTLE: Did you ever make any inquiry to as-
certain whether or not prices on California Street were available to you?

THE WITNESS: We never knew anything about it. We never knew about
, never heard about California Street.
HEARING EXAMINER BUTTLE: You never heard about California

Street prices at all?
THE WITNESS: Never did , at no time. The first time we ever heard

about it is here, at the last hearing.

(Tr. 1118.

Other witnesses in the trade testified to the same effect.
We conclude, on the basis of this record, that the CaJifornia

Street market is not a regular exchange, and that it apparently is
no more than a location for individual buyers-mostly chain
stores-who enter into their own private agreements with the
various California canners. Further, so far as the favored cus-
tomers were concerned , it made no difference whether the pur-
chaser was located on the Street or off the Street. If the lower
preferential prices were available to the unfavored customers , as
asserted , they could only have been available on the basis of pos-
sible dealings with the respondent, directly or through a broker
aside from any so-called California Street market transactions.

Respondent stipulates in its brief that it did not " through its
price lists , invoices , brokers, or employees , give any information
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to these wholesalers (unfavored customers) regarding prices
prevailing on ' California Street.''' (Respondent's reply brief

, p.

) Its claim in effect is that the buyer should keep abreast of the
market quotations and seek out the lowest prices.' There is no
evidence in this record, however, that Tri- V aJJey would have
given to the unfavored buyers the same low prices as those given
to the chains had the unfavored buyers requested such prices. In
fact, the circumstances generaJJy suggest that such lower prices
were not obtainable.

For instance , the record contains special price lists, identified

Commission Exhibits 223 and 225 , which Jists appear to contain
prices avai1able only to the chains listed. They are both entitled
Special Price List for Regent and 1st ",ationaI." Regent is a di-

vision of Safeway Stores, Inc. ; 1st National is First"' ational

Stores , both of which were favored chain customers of the re-
spondent. Respondent's offcials claimed that these lists were docu-
ments for internal use only and that they were not distributed to
customers. Yet, the further testimony is that the favored chains
were notified as to the avai1abiliy of these prices , lower than con-
temporaneous list prices, and that other customers and brokers
were not so notified. The testimony of Mr. Snyder , whatever it
may show so far as meeting competition is concerned , seems to
clearly foreclose any argument as to avai1abi1ity. He stated in
part as to these lists:

A t this time there were certain competitive offerings to these customers

certain offerings at below other list prices by our competitors to these cus-
tomers , and we had to determine what we would do to meet those competitive
offerings , and this is as f' a1' as we would go in meeting those competitive
offerings to Regent and First National at this time, and we made up these
lists so that all those within our sales department and in our bi1ing depart-
ment would know .where we stood in meeting these competitive prices. . . .

(Tr. 1502.

The conclusion is inescapable that these were special prices for
the chains mentioned only; they were not prices available gener-
alJy.

Also , Snyder s testimony otherwise makes plain that the lower
prices were tailored to the requirements or demands of the fa-
vored chains. Pertinent excerpts folJow:

---

2 Such a position on "availabilty" does not accord with the view of that term 01' concept
under Sections 2 (d) and 2 (e) of the amended Clayton Act. There the term "available " has been
interprcted tu require some fOl'm of notification to tbe customer. In the Matter of Che8tnut
Farms Chevy Chase Dairy. 53 F. . 1050, l05\) (l\Ji), Vanity Fair Paper Mils, Inc. v. Federal
Trade Commission 311 F. 2d 480 (2d Gir. 1962),
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Q. What would you then do , sir, to see to it that the balance of your reser-
vation or a good part thereof was taken?

A. Wen , you would know by the shipping instructions that it wasn t mov-

ing out in an orderly manner based on past experience in the industry move-
ment. Therefore , you would check with the buyer to find out why.

If you aTe not in line , he wi1 tell you that you are not in line.

Q. And after you brought your information to your superior, what would
occur , if anything?

A. He would decide whether he wanted to move the merchandise or
whether he wanted to pass the business. If he wanted to move some merchan-
dise , a:fer checking or verifying it for the prices , he would meet or beat those
prices.

(Tr. 750-51.)

The low prices so obtained were cJearly a result of the buying
power of the chain stores , and it would be wh01ly unrea1istic to
hold that such prices were available to the smaJIer purchasers.

Though disfavored customers H. A. Marr Company and Hanna-
ford Bros. Company were represented by a broker , Bushey &
Wright, with offces in San Francisco , they did not participate in
the lower prices. Respondent quibbles with the significance of this
showing, asserting that the evidence fails to estab1ish that Bushey
& Wright was the broker on shown purchases or that the con-
cerns made aJI their purchases through Bushey & Wright. We be-
lieve the evidence suffciently supports the findings that the tran-

sactions in question were through Bushey & Wright, especiaIJy in
the case of H. A. Marl'. The witness representing that wholesaler
testified that it was "barely possible" some items were purchased
through a local broker but that most were purchased through
Bushey & Wright. A situation such as this where wholesalers
were paying the higher discriminatory prices at the time they
were represented by a broker on California Street , who inciden-
taJIy was not instructed to quote the lower prices , cJearly demon-
strates that the lower prices wcre not in fact available to disfa-
vored purchasers.

Moreover , the broad design and purpose of the amended Clay-
ton Act was to protect the smaIJ independent against the enor-
mous purchasing power of the large chains. Individual negotia-
tions, like those shown here with the chains , would not be practi-
cal for the unfavored group. The smaJIer independents and many
wholesalers are not equipped and they do not have the resources
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to bargain on the same footing as the large chains. To construe
the Act so as to require bargaining as a basis for price equaJity

would be to deny the protection of the Clayton Act to the small
customers.

The hearing examiner correctly concluded that the lower prices
quoted by the respondent to certain favored chains were not in fact
avaiJable to the unfavored customers. Respondent' s appeal from
this finding, asserting it to be erroneous , is rejected.

Section (b) Meeting Competition Defe'YI1Je-The Second Issue

The second issue upon which the court remanded this matter
concerns the Section 2 (b) defense and the stated "threshold"
issue of whether or not Tri-Valley is engaged in meeting compet-
itive prices within the meaning of the Section 2 (b) proviso.
Stated otherwise , it seems that the question is whether the alleged
meeting of the so-ca1led California Street market prices was in
fact meeting "an equally low price of a competitor a re-
sponse to individual competitive demand rather than the meeting
of prices on a systematic basis not contemplated by the proviso.

Cf. Fed""Ll Tmde Commission v. Standard Oil Co. 355 U.S. 396
401 (1958).

When this matter was first before the Commission , counsel sup-
porting the complaint argued that respondent was meeting a mar-
ket price-not the lower prices of other se1lers in individual com-
petitive situations-and that the meeting of this market price
claimed by counsel supporting the complaint to be unlawful , was
not a good faith meeting of competition within the contemplation
of the 2 (b) proviso. Referring to the Staley decision ' he specifi-

ca1ly argued in this connection that " the Supreme Court stated
that good faith is not present where a se1ler adopts the discrimi-
natory pricing system of a competitor, or where the discrimina-
tory prices are not granted pursuant to an individual competitive
situation" (answering brief of counsel supporting complaint,
page 19).

The Commission neither accepted nor rejected this argument
but instead dismissed the defense on an entirely different ground.
It held in effect that regardless of whether respondent had re-
duced its prices pursuant to , or to meet , a pricing system , it knew
or should have known that its competitors ' prices were discrimi-
natory and , consequently, was precluded from claiming that it

Pederal Tra.de Commission A. E. Staley, Mfg. , Co.. 324 U. S. 746 (1949).
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was meeting such prices in good faith unless it could establish
that it had reason to believe that these prices were cost justified
or otherwise excused under Section 2 (a).

On respondent' s appeal from the Commission s decision counsel

for the Commission repeated the argument origina1ly made by
counsel supporting the complaint that a discriminatory price "

within the proviso of Section 2 (b) only if it is made in response
to an individual competitive demand , and not as part of the se1l-

s pricing system such as that represented by the California
Street market."

The court has instructed us to consider the arguments made by
counsel and to determine whether respondent has established that
it was meeting the .lower prices of other canners in individual
competitive situations or whether it was seJling pursuant to a
pricing system. The court has specificaJly inquired , in this connec-
tion , whether "the competition which Tri- V aJley faced in the Cal-
ifornia Street market is the kind of competition contemplated by
the 'meeting of competition ' defense of section 2 (b).

We wish to point out first of all that we do not agree with that
part of counsel's argument that respondent's meeting competition
defense should be rejected because its lower discriminatory prices
were made pursuant to a pricing system or because they were
made to meet a pricing system employed by competitors selIng on
California Street. While the record shows that respondent con-
sistently discriminated in favor of chain store buyers , the record
does not support a finding that either respondent or its competi-

tors were selling pursuant to a pricing system. Certainly it does

not show that they were selIng pursuant to a system of the type
condemned in Staley, Corn P,'od1Lcts or any of the other cases

cited by Commission counsel. Cf, Standm'd Oil Co. v. Federal
Trade Commission 233 F. 2d 649, 653 (1956). Moreover, aside

from the question of whether respondent was meeting unlawful
prices or had reason to believe that it was doing so, we believe

that respondcnt could as a matter of law reduce its prices in indi-
vidual transactions to meet lower prices of its competitors on Cal-
ifornia Street even if the latter were using a formal pricing sys-
tem. Federal Trade Commission v. National Lead Compa.ny, 352

S. 419 (1957).
By holding that respondent's price discriminations were not

made pursuant to or to meet a pricing system, we do not mean to
suggest that respondent has shown that it reduced prices in re-

Corn PTQducts Refining Co. 324 U. S. i26 (1949).
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sponse to "individual competitive demand. " In its first opinion
the Commission accepted respOJident's assertions that its price
discriminations were made only in response to the prices of its
competitors and rejected the 2(b) defense on respondent's failure
to prove that in the circumstances shown to exist it had reason to
believe that such prices were lawfuL' The court has stated , how-
ever, that it would be unnecessary to reach the latter issue "If . . .
Tri-VaJIey was not engaged. . . in meeting 'an equaJIy low price
of a competitor' within the meaning of the proviso to Section
2(b). " It is therefore incumbent upon us to resolve the "threshold
question" of whether the proof offered by respondent in support
of its 2 (b) defense meets the basic requirement of Staley, supra
that as to the various discriminations found to be in violation of
2 (a) respondent , as a reasonable and prudent person , had reason
to believe that the granting of a lower price would in fact
meet the equaJIy low price of a competitor.

In the first initial decision in this matter the hearing examiner
in ruling on the 2 (b) defense found on the basis of evidence ad-
duced by respondent that respondent was meeting a market
price. ' He held however that there was an "absence of evidence
suffciently establishing that the discriminatory prices were to
meet individual competitive situations." Subsequent to the re-
mand the same hearing examiner has again held that respon-
dent' s proof was not adequate to show that its price reductions
were made defensively to meet the prices of competing se1lers in
specific transactions.

We agree with this conclusion of the hearing examiner. Section
2 (b) imposes upon respondent the burden of estabJishing that it

:, Since the ituation existing in Califurnia Street us dCBcribed by respondent was un one
which the Robinson-Patman Act was cel' tainiy intenrled to prevent Ii "market" wherein
large buyers consistently received preferential treatment over their smliE!'r competitors, the
Commission held in effect that respondent, being aware of that situation, couJd not he deemed
to have acted in ..ood faith even though its discriminations in favor of the large buyers may
have been made in individual transactions. It was the Commission s position that since the
lowe1' price which lawfu11y may be met hy a seller must be a lawful price, Standard Oil

Co. v. Fedcral Trade Commis8ion 340 U. S. 231 , 249, a seDer cannot be said to be acting in good
faith if he meets a price which he knows or hfts reason to believe is unlawful. S(!e Att' y Gen.
Nat' l Camln. Anti/nist Rep. 181-185 (1955).

Testima y adduced by responuent after remand in sUPl10rt of its arg-ment that California
Street prices were univel"8ally availablp that anyone "could buy merchandise on thp
general market levels as cheftpJy as California Street , anywhere in the country. " tends to dis-
tort the "California Street" market concept originalJy presented by respondent in support
uf its argument that it was requilerl to sell at lower prices to meet the price level in the
California Street market. In view of this testimony and respondent s failure to prpsent
evidence as to the prices charg-ed by its " California Si.reet" competitors , even thuugh respondent
asserted that these prices were carried in various publications, the hearing- examiner quite
understa-ndably did not find in his second initial decision that respondent was meeting 8
market. price.
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was in fact acting defensively in response to lower prices of a

competitor. As we stated in Continental Baking,' a seIJer must
show that it was responding fairly to what it reasonably believed
was a situation of competitive necessity. Respondent has failed
completely to make this showing. Aside from the self-serving
statements that it was a price foIJower and not a price leader

there is nothing in the record to show that respondent's lower

discriminatory prices were made in self defense in response to
competitors ' prices or offers. Insofar as we can determine from
this record , respondent may have been primarily responsible for
the low "California Street" prices.

General testimony to the effect that price discriminations were
made to "meet com petit jon, " without documentation or specific
evidence , is never suffcient to support a finding that a lower price
was "made in good faith to meet an equaIJy low price of a compet-
itor." If it were , any seIJer who may be discriminating in price in
favor of large buyers , including those who were not meeting com-
petitors ' prices , could successfu1ly defend against a 2 (a) charge
simply by claiming that competition forced them to discriminate.
In rejecting a 2 (b) defense based upon such evidence the Circuit
Court made the foIJowing statements in Corn Products Refining
Co. v. Federal Trade Commission 144 F. 2d 212 (1944), aff' 324

S. 726:

There was no testimony as to specific instances or facts but merely a conclu-
jon upon the part of the witnesses that the prima facie case of discrimina-

tion was justified by competition. This , it seems to us , is not the sort of testi-
mony suffcient to sustain a finding of exemption provided by Congress for
meeting competition or to justify a finding that the 

p?O
ima facie case of dis-

crimination as to booking practiceo; has been rebutted. Indeed, if competitors

prices were arrived at in the same manner , to approve the defense , we would
be driven to the inconsistent position of approving one eviJ practice because it
was indulged in in order to meet a similar evil practice.

Having engaged in a practice which "may injure, destroy, or

prevent competition " a seller may bring itself within the protec-
tion of the 2 (b) proviso only by showing that as to each discrimi-
nation it used reasonable di1igence in verifying the existence of a

lower price of a competitor and that the discrimination was made
in good faith for the purpose of meeting such lower price.

In summary therefore we find in response to the court' s inquiry
that the evidence does not support the conclusion that respondent
was selling pursuant to or to meet a pricing system. We also find

7ln th.e Matter of Continenta1 Baking Company, Docket 1\0. 7630 (1963) IIJ3 F. . 2071).



286 FEDERAL TRADE COMMISSION DECISIONS

Opinion 70 F. T.

that respondent has failed to show that its lower prices were
made to meet equaI1y low prices of competitors within the mean-
ing of the proviso to Section 2 (b) .

Evidence on the Section (d) Chm-ge-The Third Issue

This matter was remanded on the Section 2 (d), Clayton Act
charge to afford the Commission the opportunity of caI1ing atten-
tion to evidence presently in the record , or of producing evidence,
to "overcome the present seeming, or actual , lack of factual sup-
port" for such aI1egation. (329 F. 2d at 710. ) The evidence on the

Section 2 (d) aI1egation concerns the granting of aI10wances to
Central Grocers , Inc. of Boston , Massachusetts , and Fred Meyer
Inc. , Portland, Oregon.

In 1957 and 1958 Tri-VaI1ey had an arrangement with Central
Grocers, a "quasi-cooperative" owned by about 100 retailers in
the area, the substance of which was that Tri-VaI1ey would pay
Central Grocers 10 cents per case or $150 for the first 1500 cases
of private label products purchased by it from Tri-Va1ley and an
additional 10 cents per case for each case purchased thereafter
during the year. Such payments were made in consideration of
supplying Central Grocers ' private label canned fruits and other
products and in "return for that business and to move that vol-
ume of merchandise " although, ostensibly, the payment was for
an advertising mat in a buying or ordering guide , which Central
Grocers distributed to its retail stores once a month , featuring its
products. Tri-VaI1ey did not offer or make available these ar-
rangements upon proportionaI1y equal terms to its other custom-
ers in the Boston area.

Among the respondent' s customers in the Boston area were
Central Grocers , a wholesaler and favored account , and Standard
Grocery, a competing wholesaler. As the court noted, there was

functional competition between them but the court' s attention had
not been caI1ed to any evidence indicating that during approxi-

mately the same period of time Tri- VaI1ey sold canned goods to
both. In respect to this , the examiner, in the initial decision, re-
fers Respondent's Exhibit 9- , which contains evidence of pur-
chases in March and April of 1957 hy Central Grocers. Commis-
sion Exhibit 45 shows a sale to Standard Grocery in April 1957.

The record on remand further shows that Tri- V aI1ey was seI1-
ing in the Boston area to three or more competing wholesaJers , in-
cluding Central Grocers, Inc. , and Standard Grocery Company in
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Boston, Massachusetts, and Food Centre Wholesale Grocers
CharJestown , Massachusetts. The latter distributed a catalog sim-
ilar to that distributed by Central Grocers. It is clear that each of
these wholesalers resells to retailers operating within the same
general geographical area. The record estab1ishes that in the time
period in which Central Grocers received the advertising allow-
ances each of the three-mentioned wholesalers were purchasing
products from Tri- Valley. Although selling its products to vari-
ous competing wholesalers in the area in 1957 and 1958 , respon-
dent granted the above-described advertising allowance solely to
the Central Grocers and did not offer or in any way make availa-
ble to the competing wholesalers such an a1l0wance. These facts
are not in dispute.

Respondent contends , however , that there is no showing that
the products involved were of 1ike grade and qua1ity, relying on
Atalanta Trading Corporation v. Federal Trade Commission 258
F. 2d 365 (2d Cir. 1958). We disagree with the contention. The de-
cision in Atalanta stressed the finding adopted by the Commission
that the allowances were geared to specific products and the fact
that the record failed to show anything to the contrary. (ld. 

370. ) The cases are clearly distinguishable because here there is
no question whatsoever that the allowance was given generally on

all private label products purchased from Tri-Valley." Thus , hav-
ing given the allowance to promote a general line , respondent was
obligated to make it proportionally available to competing pur-
chasers buying any item in that line. Tri-Valley completely disre-
garded the requirements of subsection 2 (d) of the amended Clay-
ton Act. We believe a clear-cut violation of the subsection is
shown in the Boston area.

In the Portland area in 1957 , Fred Meyer, Inc. , a chain retail
organization operating twelve stores in that market, instituted a
coupon book" program. These books were pocket-sized pamphlets

containing detachable coupons ilustrating various products of-

fered by Meyer to the purchasing public. Tri-Valley contracted
with Meyer to participate in this coupon book program and
agreed to pay $350 as and for the cost of the printing of the cou-

Q. Now , :Mr. Snyder, was that sum of $150 given il1 conD tion with any -particular
product? *,,,\

A. Yes, these are products of Tl'i- Valley bought by Central Grocers under their labels.
Q. That is , all products purchased from Tri-Val1ey?
A. Yes. Not the total cases, but it would allow, apply indiscriminately to the product.

(Tr. 920-21.)
This waz also stipulated by counsel.

(Tr. 1431.
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pons and to redeem each coupon at the rate of $0.248. Fred Meyer
in return , offered to selJ three cans of its private label peaches
(the product in the coupon offer) for the price of two. Tri-ValJey
complied with the terms of the contract and in 1957 redeemed

750 coupons turned in by Meyer. (329 F. 2d at 707.
The court found that there was only one other competitor of

Fred Meyer, Inc., namely, Hudson House, Inc. , principalJy a
wholesaler supplying 286 retail stores , of which 97 were in the
Portland area. Hudson House also owns several Piggly Wiggly
retail stores in Portland. ' The court concluded that Hudson was
not entitled to proportionalized treatment under Section 2 (d) be-
cause as a wholesaler it was not on the same functional level as
Fred Meyer , and , further , because it was not shown that the inde-
pendent retailers served by Hudson House were indirect customers
of Tri- ValJey. The record on remand discloses that in addition to
Hudson House , Safeway Stores of Portland , Oregon, was a cus-

tomer of Tri-ValJey, competing with Fred Meyer , Inc. , in the re-
tail distribution of respondent's canned peaches , the product in-
volved in the 1957 coupon book program. The alJowance was not
made avaiJable to Safeway on proportionalJy equal terms.

There were other direct customers of Tri- V alJey purchasing
products of like grade and quality at or about the same time such
products were purchased by the favored customers receiving the
special advertising or promotional allowances. The court, how-
ever , as to the Boston area , ruled that such other customers , who
in that instance were retailers, were not entitled to treatment
comparable to that accorded Central Grocers, because they were
not in functional competition with the wholesaler. (329 F. 2d at
709. ) In regard to the Portland area, as noted above , the court
similarly held that Hudson House, which is principalJy a whole-
saler , was not in functional competition with Fred Meyer , the fa-
vored retailer. (329 F. 2d at 709-710.

Scope of Orde?'

The court ruled that if the Boston area a1lowance received by

Central Grocers and not made available to Standard Grocery is
shown to be the only Section 2 (d) violation , that flagrant or ex-

tensive violations would not be disclosed and, accordingly, the

cease and desist order should be of limited scope. The court cited
Swanee Paper Corp. v. Federal Trade Commission 291 F. 2d 833

---

9 The court tatpll that each of these is a!JparentJy a separate cOr!lorate entity. (Footnote

p. 

710.
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838 (2d Cir. 1961)." Other violations have been shown a dis-
crimination between Central Grocery and Food Centre Wholesale

Grocers in the Boston area and between Fred Meyer, Inc. , and
Safeway in the Portland area. Moreover , the showing is that
these a1l0wances were given pursuant to speciaJ1y tailored and in-

dividua1ly negotiated arrangements without any attempt to make
them available on proportionaJJy equal terms or any terms to
competing customers. Nevertheless, the court's decision on sub-
stantiaJ1y the same facts, which we must foJJow , emphasizes the
need for limiting the order. This we wiI accomplish by defining
the prohibited conduct in the Section 2 (d) provision in the order

in terms of promotional aJJowances made "pursuant to a specia1ly
tailored or negotiated arrangement " which was the precise prac-
tice respondent engaged in in violation of that subsection.

Respondent, in its appeal brief , takes broad issue with the ini-
tial decision , contending in effect that some of the findings are in-
consistent with those previously found by the Commission, in-

cluding those approved by the court of appeals. In one particular
as we understand the argument , it claims that the Commission
found that the injured competition was between persons compet-

ing in the resale of private label goods purchased under each pur-
chaser s private label whereas the examiner assertedly found in-
jury broadly in "the sale of respondent's products." We fail to see
the distinction , since both decisions deal with goods of like grade
and quality. This argument is rejected.

A final point raised by the respondent has to do with Finding
No. 8 in the initial decision on remand . There the examiner found
that the free goods given to Fred Meyer, Inc. , in 1957 in connec-

tion with the coupon book program , amounting to a total rebate
value of $4 814 , was a price differential of 33 1/2 percent and
that at the same time Hudson House, Inc. , purchased products of
like grade and qualiy for the regular price with no free goods or
discount. The assertion is that the examiner erred in finding that
respondent discriminated in price against Hudson by reason of
the aJJowance it gave to Meyer in connection with the coupon

book program; that such an aJ10wance is only cognizable under

Section 2 (d) and cannot be made the basis of a price discrimina-
tion charge under 2 (a). The court in Fred Meyer, Inc. v. Federal
Trade Commission Trade Reg. Rep. (1966 Trade Cas. ) 11 71 , 721
(9th Cir. 1966) (359 F. 2d 351 , 362J, in ruling on this identical

10 But Compare Vanity Fair Paper Mils v. Federal T".ade Commis8ion 311 F. 2d 480
(2d Cir. 1962).
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aIJowance held that the $4 814 payment (which was the excess
over the 3350 flat rate per coupon book page paid by respondent)
was an amount directly related to, and dependent upon , the
amount of goods purchased and resold by Fred Meyer and that it
was a price concession cognizable under Section 2 (a). Respon-

dent' s claim of error in this regard is thus rej ected.
Respondent' s appeal is denied. The hearing examiner s initial

decision , modified for elarification and to conform it to the views
herein expressed by the Commission, wi1 be adopted as the deci-

sion of the Commission. An appropriate order wi1 be entered.
Commissioner Elman dissented and has filed a dissenting opin-

IOn.

DISSENTING OPINION

JULY28 I966

By ELMAN Commissioner:
On December 27 , 1960 , the Select Committee on SmaIJ Business

of the House of Representatives submitted a comprehensive re-

port on "SmaIJ Business Problems in Food Distribution." H. Rep.
No. 2234, 86th Cong. , 2d Sess. The report was based on lengthy
investigations , hearings , and study conducted by Subcommittee ='0.
5 in 1959 and 1960. One of the principal subjects of the report was
The effect of a few large chain food retailers in making their

purchases of canned fruits and vegetables throngh West Coast
buying offces located on or near California Street , San Francisco
and aIJeged abuses incident to the so-caIJed California Street buy-
ing. " (P. 2. ) Prior to its public hearings , the Committee had re-
ceived numerous complaints about the pricing practices of large
corporate chain food retailers in buying canned fruits and vegeta-
bles in the San Francisco market. These complaints "were sub-
jected to study and investigation by members of the staff of Sub-
committee No. 5. Out of the information developed were formal

proceedings by the Federal Trade Commission, charging that

three medium or small canners or processors of canned fruits and
vegetables had discriminated in price in favor of large corporate
chain food retailers. " (P. 56. ) The report referred specificaIJy to
the instant proceeding involving Tri-VaIJey Packing Association
in which the Commission issued its complaint on August 6 , 1958.
(P. 64.

Subcommittee No. held public hearings in San Francisco dur-
ing October and November 1959. Its report reviewed in detail the

- -
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testimony and evidence showing the existence of widespread price
discriminations resulting from the direct buying practices of the
large retail chains in the Ca1ifornia Street market. (Pp. 55-77.
The report made "particular reference" to "the price discrimina-
tion practice by the Tri-Va1Jey Packing Association , and the testi-
mony presented to Subcommittee NO. 5 by representatives of inde-
pendent food retailers who complained about the effect of these
discriminations. " (P. 73. ) The Committee s findings on the Ca1i-

fornia Street market were summarized in the report as fo1Jows:

In brief, the record shows that representatives of organizations of a few
food retailers do the bulk of the buying of canned fruits and vegetables of-

fered for sale in California. Sometimes they are referred to as the IIWest
Coast" buyers of the retail organizations they represent. Frequently they are
referred to as "California Street" buyers because they maintain offces on or
near California Street , San Francisco. The prominent California Street buy-
ers appeared and testified before Subcommittee No. 5. There were 11 in num-
ber * * *

This integration of functions resulting in direct buying through field offces
has been extended to include the buying of fresh fruits and vegctab1es , citrus
fruit juices, and a number of other food items.

Out of this integration of functions has developed a practice of inducing

and knowingly receiving price discriminations and preferred treatment not
accorded other food buyers. (P. 9.

As already indicated , this Commission proceeding against Tri-
Valley was initiated in August 1958. On May 10 , 1962 , the Com-
mission issued a cease and desist order against respondent. On ap-
peal , the Court of Appeals for the Ninth Circuit on March 18
1964 , vacated the order and remanded the case to the Commission
for further proceedings. Thus, eight years after the complaint

was issued, the case is again before the Commission.
Tri- Valley is a farmer-owned and operated , non-profit, coopera-

tive organization. It is only one of a large number of packers
which sell canned fmits and vegetables on the California Street
market in San Francisco. In 1957 Tri-Valley, along with other
California Street sellers , sold its products to buyers in that mar-
ket at lower prices than were available to buyers in other mar-
kets. As is shown by the record in this case and the report of Sub-
committee )10. 5 , and as is recognized in the majority opinion (pp.
277-282), (1) the California Street market is dominated by a few
large retail food chains whose buying power enables them to set
the prices in that market , which are generally lower than those
prevailing elsewhere and are not available to buyers in other mar-
kets, and (2) the general level of California Street market prices
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was known to seIJers and buyers in that market through price
lists , exchange of information among brokers , trade pub1ications
and other means of communication.

Prior to the remand of this case from the Court of Appeals , the
basic facts regarding the existence and operation of the Califor-

nia Street market were not in dispute. In their proposed findings
of fact submitted to the hearing examiner , complaint counsel and
respondent's counsel presented substantia1ly the same factual de-
scription of the workings of the market.' Their description of
the California Street market was accepted by the hearing exam-
iner in his initial decision (Tr. 349-50), and by the Commission in
Paragraph (9) of its Findings of Fact. These undisputed facts
concerning the Ca1ifornia Street market, and how prices in that
market are determined , were summarized in the opinion of the
Court of Appeals as foIJows:

The canners and processors who participate in the California Street mar-
ket sell most of their products in that market. As of J 957 , the prices paid for
goods in this market tended to be lower than the prices paid for the same or
similar goods by purchasers who were not represented in it.

At the beginning of the pack year, the canners and processors who sell on
the Ca1ifornia Street market determine from their records the amount of
goods sold to various buyers in previous years. The sellers then attempt to
obtain " reservations" from th!: buyers for a given amount of merchandise to
be delivered during the buying season , preferably in excess of that previously

purchased.
After the reservations have been entered into , the canners announce their

opening prices." These opening prices are usually announced by the 1arge or
important factors in the industry comprised of the three or four national1y-

advertised brand packers , or independent packers , of a particular commodity.
When these price leaders have named their opening prices , the other canners
after examining their costs , will usually follow and name prices which arc
substantially similar to those of the 1eadcrs.

After the opening prices have been announced, they Rre analyzed by the

buyers who then set the market price at the level of the lo'west pTices offered
by Teliable canners and prczeed to place their orders. A canner whose prices
are in line with the established prices will receive a fair share of shipping

instructions. If he does not, or if he received instructions only for limited
quantities , the canner checks with the brokers , buyers or with other canners
to determine the reason. (329 F. 2d 694 , 705 , emphasis added.

At evcry stage of this extended litigation , respondent's defense
to the charge of price discrimination in the California Street

market has been predicated on the above facts. Its defense has
been simple and forthright: that the priccs at which it sold these

1 CompJaiY1t counsel's proposed finding No. 32 (Tr. 153-55) : respondent's proposed findings
on meeting competition (Tr. 320-25).

- -- -
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goods were the market prices which the large buyers were paying
at the time to sellers in the Ca1ifornia Street market and which
were generally known to sellers and buyers in that market. 
every stage , this defense of meeting competition has been con-
tested by complaint counsel and rej ected by the hearing examiner
and the Commission; but the basic factual premise on which the
defense has rested was not disputed , or even put in issue , prior to
the remand from the Court of Appeals. Until this second round of
Etigation , it was accepted by all that the price discriminations
challenged in this case were made at prices which "met" Ca1ifornia
Street market prices the prices at which respondent's com-
petitors in that market were se1lng at the time.

It is elementary that a respondent asserting a 2 (b) defense
must show that his lower prices were made in response to the exi-
gencies of competition. Federal TTade Commission v. A.E. Staley
Mfg. Co. 324 U.S. 746 , 759-60; Standard Oil Co. v. Federal Trade
Commiss1:on 340 U.S. 231 , 219- 50; Continental Balking Co.
Docket No. 7630 , decided December 31 , 1963 (63 F. C. 2071j. In
the present proceeding, it is conceivable that complaint counsel
might initially have chosen to oppose respondent's 2(b) defense
on the ground that its proof was not suffciently specific to show
that its prices were "meeting" the prices of competing se1lers.
Complaint counsel might have taken the position that respondent
had to present specific documentation showing, as to each sale it
made , that other sellers in the market were contemporaneously
making sales at the same prices. Had complaint counsel raised
such an objection , a clear issue would have arisen as to whether it
was enough for respondent to show generally that it was "meet-
ing" the market prices at which its competitors on California
Street were selling. But such an objection was not interposed by
complaint counsel for the simple and obvious reason that it would
ha ve been completely inconsistent with the legal theory on which
prior to the remand , he was opposing respondent' s 2 (b) defense.

Far from contending that the evidence was inadequate to show
that respondent was "meeting" California Street market prices
complaint counsel affrmatively re1ied on such evidence to support
his legal argument that respondent was not meeting competition
in good faith. " In effect, complaint counsel conceded the ade-

quacy of the proof that respondent was meeting California Street
market prices. It was complaint counsel' s position, consistently
maintained throughout the entire proceeding prior to the remand
from the Court of Appeals , that respondent' s 2 (b) defense should
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be rej ected on the ground that California Street prices were not
individual se1Jers ' prices but were general market prices and
hence constituted an "unlawful pricing system." For example , in
his cross-examination of respondent's sales manager, who testi-
fied that respondent' s lower prices were made to meet competition
and reflected the prevailing California Street market prices , com-
plaint counsel sought to, and did, establish the facts that "

order to se1J , you had to be competitive with the market" ; that
you were competitive not with a competitor s price but with the

market price ; that you were being competitive with the
market price at that time ; and that "there is 'one market price
applicable to California Street and another 'market price ' appli-
cable to those that purchase through brokers not located in San
Francisco. (Tr. 939-943.

In his initial decision , the hearing examiner rejected the 2(b)
defense , not on the ground that respondent faiJed to present evi-
dence of specific prices of other sellers but rather on the ground
that the California Street market prices met by respondent con-
stituted an "iIegal pricing system. " Agreeing with complaint
counsel' s arguments of law, the hearing examiner found that
there were two market prices in respondent' s business: one price

represented by the 'market price ' to aJI large chain buyers having
representatives on California Street in San Francisco, and an-
other 'market price ' which applied to aJI other buyers not rep-
resented on California Street. " " * These respondent's exhibits

show that'" * * the favored purchasers were buying at the
market price ' of California Street which was consistently and
systematically lower than the list price. * * * Such an inherently
iIegal system has no relation to meeting an individual competitive
situation. " (Tr. 349-50.

As already indicated , the hearing examiner based this conclu-
sion on the undisputed description of the California Street mar-
ket and its operation , a g set forth in the proposed findings of fact
submitted both by complaint counsel and counsel for respondent.
See footnote 1 suprn. In his description of the market, which was
substantia1Jy the same as that of complaint counsel , respondent'
counsel also stated: "The situation which is disclosed by respon-
dent' s evidence is akin to one that might prevail in a commodity
market where the prices are set as a result of the forces gener-
ated by the interchange of 'bid' and ' ask' prices originating with
a large number of not readily identifiable buyers and se1Jers.
(Tr. 320.

In arguing before the Commission in support of the hearing ex-

- -- -- -
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aminer s rejection of the 2 (b) defense , complaint counsel laid
great emphasis on the facts of record showing the existence of
the California Street market and of the lower market price levels
available to the large purchasers maintaining buying agencies
there.' Complaint counsel's legal contention that the CaJifornia
Street prices were market, not individual sel1ers , prices and con-
stituted a "pricing system" was neither accepted nor rejected by
the Commission. The maj ority opinion was wholly silent on the
point. Instead , the Commission-while accepting complaint coun-
sel's description of the facts , as summarized in Paragraph (9) 
the Commission s Findings of Fact-rejected the 2(b) defense
solely on the legal ground that respondent had fai1ed to show that
the lower prices of other sellers which it was meeting in the Cali-
fornia Street market were " lawful" prices. The entire discussion
of the 2 (b) defense in the majority opinion (pp. 6-7) (60 F.
1134 , 1173) consisted of the following paragraph:
Respondent next contends that the hearing examiner erred in holding that

it had failed to justify its discriminatory pricing practices under the "meet-
ing competition" defense contained in the Section 2(b) proviso. In order to

establish this defense, respondent has the affrmative duty of proving that it
reduced its prices to certain customers in good faith to meet the equally low
price of a competitor. The Supreme Court in Standard Oi'l CO. Y. FederaL
Trade Commission 340 U. S. 231 (1951), clearly indicated that the lower price

which may be met by a sel1er under the proviso must be a " lawful" price. Cer-
tain it is, therefore, that as part of the good faith requirement of this de-
fense, respondent must at least show the existence of circumstances which
would lead a reasonable person to believe that the lower prices it was meet-
ing were lawful prices. This , however, respondent has not done. It has suc-
ceeded only in showing that a number of competitors , whose prices it claims
to have met, had engaged in pricing practices whereby they had usual1y sold
goods to certain favored customers at a "market price" which respondent ad-
mits was set by the buyer. The evidence offered by respondeni does not indi-

cate whether these prices could be cost justified or otherwise excused under
any of the exceptions to the prohibitions of Section 2(a) or that respondent

had reason to believe that they could be justifled. We are of the opinion,
therefore , that respondent has fai1ed to establish the good faith requirement
of the "meeting cOlnpetition" defense and its argument on this point is re-
jected.

When the case was appealed to the Court of Appeals for the
::inth Circuit, Commission counsel pressed the argument that the

California Street market prices met by respondent were not indi-
vidual competitors ' prices but were part of a " pricing system.

Again , Commission counsel-wHh numerous references to the re-
cord described in detail the California Street operations as con-

stituting a mn?'lcet where selling prices reflected market levels

Answering- Brief of Counse: Supporting the Complaint, pp. 18-19.
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and where large buyers were able to secure goods at prices lower
than those offered to customers in other markets. ' Since this con-
tention of counsel had not been dealt with by Commission, the
Court of Appeals held that the case should be remanded "for
further proceedings bearing upon " * * the question of whether
the competition which Tri- V a1ley faced in the California Street
market is the kind of competition contemplated by the 'meeting
of competition ' defense of section 2 (b).

" ,

N ow that the case is back here on remand from the Court 
Appeals , the Commission remains adamant in its rejection of re-
spondent' s meeting competition defense. However, it expressly re-
jects the position taken by Commission counsel in the Court 
Appeals, namely, that respondent's lower prices were not shel-
tered by 2 (b) because they were made pursuant to a pricing sys-
tem or because they were made to meet a pricing system employed
by competitors selling on California Street. (Opinion, p. 283.

Instead , the Commission rejects the defense on the ground that
respondent has failed to show that its lower prices were made to

meet equally low prices of competitors." (P. 286. ) In an extraor-
dinary about-face , the Commission now abandons the view that
California Street market prices are not individual seller s prices

but general market prices set by the large chain buyers who
dominate that market. Instead , the Commission indulges in the
conjecture that respondent's prices were not made in response to
competitive prices of other sellers in the market, and indeed that
respondent itself "may have been primarily responsible for the
low ' California Street' prices. " (P. 285. ) After eight years of liti-
gation , the Commission now tells respondent for the first time
that its proof of meeting competition was too general , and that it
should have furnished specific documentation in each instance
that " it used reasonable diligence in verifying the existence of a
lower price of a competitor and that the discrimination was made
in good faith for the purpose of meeting such lower price.

(P. 285.
It seems to me that such an objection to the adequacy of re-

spondent' s evidence comes rather late and with poor grace. Cf,
FOTste1' Mfg. Co. , Inc. v. Docket No. 7207 , 1st Cir. , May

1966 361 , F. 2d 340, 343. In essence , the Commission is tellng
respondent after all these years that there is insuffcient proof of
the basic factual premise upon which both sides , the hearing ex-

, Brief for the Commission pp. 6-

'329 F. 2d at 706.

- -- -
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aminer, the Commission, and the Court of Appeals proceeded in
dealing with the legal issues arising out of the 2 (b) defense. This
case was final1y decided by the Commission on that factual basis
in 1962, and the remand to the Commission from the Court of
Appeals was not for the purpose of re-examining the suffciency
of the proof in that regard. The Court of Appeals remanded the
case to the Commission , so far as the 2 (b) defense was concerned
for the sole and limited purpose of having it pass on the ques-

tion-not whether Tri-Val1ey was meeting competition in the
California Street market-but "whether the competition which
Tri- V al1ey faced in the California Street market is the kind of
competition contemplated by the 'meeting of competition ' defense
of section 2 (b)" (329 F. 2d at 706). That question the Commis-
sion now decides in respondent's favor.

The Commission does not indicate whether thc facts of record
regarding the California Street market , its existence and opera-
tion , and the method by which California Street market prices
are set , were always inadequate , or whether they merely became
so after the case was remanded by the Court of Appeals. 1\01' does
the Commission te1l us whether Paragraph (9) of its 1962 Find-
ings of Fact is being vacated because it is not supported by sub-
stantial evidence , or because it does not jibe with the Commis-
sion s present theory for rejecting the meeting competition de-

fense. The Commission now rejects the legal argument advanced
by Commission counsel in supporting its prior order before
the Court of Appeals. But does the Commission also dis-
avow the facts on which that argument was based? Does the

Commission take no responsibility at a1l for the arguments and
representations made by its counsel before the Court of Appeals?

Flexibility in the administrative process is desirable and should
be encouraged; but an agency is not whol1y unrestrained in its
conduct of prosecutions for al1eged violations of law. The Com-
mission s present disposition of the case does more than make the
remand from the Court of Appeals an exercise in futiity. By re-
pudiating so late in the litigation the basic factual premise of re-
spondent' s defense which the Commission , its counsel and hearing
examiner , as wel1 as the Court of Appeals , al1 accepted prior to
the remand; by constantly shifting from one ground to another
abandoning one dubious position as soon as it is chal1enged only
to move to another even more vulnerable , the Commission invites
the criticism that it wil1 fol1ow any road leading to the issuance

of an order. An order based on findings of violation of law should
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rest on more than the kind of quicksand the Commission stands
on here. If the basis of its present decision should not be sustained
on a further appeal, wil the Commission keep on looking for
some other basis, not yet advanced by counsel, for rejecting re-
spondent' s 2 (b) defense? Surely, the basic rules essential to the
fair and orderly conduct of litigation are not inapposite to agency
adjudication.

In this case , as in National Dairy Products Corporation Docket
No. 7018, decided July 28 , 1966 (1'. 79 herein), the Commission
imposes an unrealistic and unreasonable burden on seIJers assert-
ing the 2 (b) defense. The Commission requires proof by a seIJer
that " it used reasonable diligence in verifying the existence of a
lower price of a competitor" (1'. 285). As I have stated in my dis-
senting opinion in National Dairy (p. 219 herein) :
Presumably, a seUer could satisfy the Commission that he "used reasonable

diligence in verifying the existence of a lower price of a competitor" by show-
ing that he called his competitor to ascertain whether the customer was
truthfully quoting the Qompetitor s price offer. This would take care of the
seller under 2(b). But where would it leave him under the Sherman Act?
Proof that two sellers discussed price and that they quoted the same price to
a buyer is enough to send them both to jail for ilegal price-fixing. In Auto-
matic Canteen Co. v. 346 U. S. 61 , 73- , the Supreme Court empha-
sized the duty of reconciling the Robinson-Patman Act "with the broader an-
titrust policies that have been laid down by Congress." The Court rejected
any interpretation of the Act "putting the buyer (or seller) at his peril
whenever he engages in price bargaining. Such a reading must be rejected in
view of the effect it might have on that sturdy bargaining between buyer and
seller for which scope was presumably left in the areas of our economy not

otherwise regulated." To require proof of " reasonable diligence in verifying
the existence of a lower p1'ice of a competitor " is to place sellers in a dilemma
where they must run the risk of criminal prosecution under the Sherman Act
in order to protect against a charge of vioJating the Robinson-Patman Act.
This is hardly the way to "reconcile" the two Acts.

In dissenting from the Commission s previous decision in this
case , I noted that respondent is a relatively small farmers ' cooper-
ative selling in a market dominated by big buyers. The Commis-
sion s dogged determination to impose a cease-and-desist order on
respondent is diffcult to undcrstand. As I stated in my original
dissent , it is hard to see how an order driving this seller out of
the California Street market wiJ serve the ohjectives which Con-
gress sought to achieve in passing the Robinson-Patman Act.

The divergence between thc goals of the Act and its practical

Section 6(a) of the Administrative Procedure Act provides: "Every ag:cncy shall proceed
with reasonahle dispatch to conclude any matter presentell to it " .. " Cf. Deering Miliken
Inc. v. Johnston 295 F. 2d B56 (4th Cir. 1961).

- -- -
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applications is also iIustrated by the Commission s holding that
respondent violated Section 2 (d). After eight years of Jitigation
and two separate sets of hearings , two isolated instances of non-
proportionalized promotional aIJowances, both involving paltry

sums , are aIJ the Commission can scrape together from the volu-
minous record. It is precious litte justification for the broad "
not violate the statute, or else" injunction which the Commission
is issuing here. By imposing an order on Tri-VaIJey, a pygmy in
the canning industry, on the theory that it has hurt Safeway, one

of the giants of the food retailing- industry, the Commission again
turns the Robinson-Patman Act topsy-turvy. The Act was de-
signed to curb abuses of the buying power of the big chains. Too
often , however , it has been used to thwart the efforts of smaIJ
businessmen to meet the competition of their larger and more
powerful rivals. This case is another entry in that sad record.

FINAL ORDER

This matter having becn beard by the Commission upon res-
pondent' s appcal from the initial dccision on remand and upon
briefs and oral argument in support thereof and in opposition
thereto; and

The Commission , for the reasons stated in the accompanying
opinion , having denied the appeal and determined that the initial
decision should be modified for clarification and to conform it to
the views set forth in its opinion and that as so modified it should
be adopted as thc decision of the Commission:

It is ordered That the initial decision on remand be, and it
hereby is , modified by striking therefrom the following:

The last two sentences in the first fuIJ paragraph on page
225.

The words " if this be a part of a section 2 (b) defense
second full paragraph , page 237.

The words "as part of a section 2 (b) defense or , in the

paragraph beginning with the words "Phrases such as" on
page 238.

The first sentence at the top of page 242.

The second paragraph of numbered paragraph 33 on page
246 beginning with the word "Summarized" and the first para-
graph , page 247.

Cf. Central Retailc' Ow1!cd Grocers , Inc" Docket 1\' 0. 7121 (May 14 , 1962) LBO Fl'C 12081.
rev 319 F. 2d HO (7th Cir. 1963) ; Alham/JTa- tvJotor Parts Docket o. 6889 (October 28,
1960) l57 F, C. 1007J. rev d, S()9 F. 2d 213 (9th Cir. 1962), new order to cease and desist
December 17 , HiS5 (68 F. c. 1039J; Edwards The Price D;./crimination Law 1.50- , 626

(1959); Note Small Business Beforc the Fedcm/ Trade Commission. 75 Yale L..T. 487 (1966).
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The third fu1l paragraph, page 247.

FolJowing the words "Federal Trade Commission" in the
first paragraph under "Conclusions" on page 247, the
comma and the phrase "is reducible to the f01l0wing sum-
mary of conclusions reached by the court in appraising the
evidence and findings of the Commission , and in this para-
graph the word " that"

The paragraphs beginning with the paragraph identified
as (a) under "Conclusions" on page 248 and ending with
the paragraph identified as (p) on page 250 , inclusive.

AlJ of footnote 48, starting with the word "However
It is further ordered That the initial decision be, and it hereby

, modified by substituting the word " reservation" for the word
season" in the third sentence in the third fulJ paragraph on

page 242 thereof.

It is further ordered That the order be , and it hereby is , modi-
fled to read as folJows;

ORDER

It is ordered That respondent , Tri-Va1ley Growers, a cor-

poration, and its offcers, representatives, agents and em-
ployees , directly or through any corporate or other device in
or in connection with , the sale of food products in commerce
as "commerce" is defined in the amended Clayton Act, do
forthwith cease and desist from:

1. Discriminating in the price of such products of like
grade and quality by selJing to any purchaser at net
prices higher than the net prices charged any other pur-
chaser who , in fact , competes with the purchaser paying
the higher price or with customers of such purchaser.

2. Paying or contracting for the payment of anything
of value to or for the benefit of any customer of respon-
dent, pursuant to a specia1ly tailored or negotiated ar-
rangement , as compensation or in consideration for any
services or facilities furnished by or through such cus-
tomer , in connection with the offering for sale, sale or

distribution of any of respondent' s products , unless such
payment or consideration is made available on propor-
tionalJy equal terms to alJ other customers competing in
the distribution of such products with the favored cus-
tomer.
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It is further ordered That the initial decision , as modified , be
and it hereby is , adopted as the decision of the Commission.

It is further ordered That respondent, Tri-VaJJey Growers
shall , within sixty (60) days after service of this order upon it
file with the Commission a report , in writing, setting forth in de-
tail the manner and form in which it has complied with the terms
of the order contained herein.

Commissioner Elman dissented and has fied a dissenting opin-
IOn.

IN THE MATTER OF

PACIFIC MOLASSES COMPANY ET AL.

ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a)
OF THE CLA YTON ACT

Docket 7462. Complaint , April 1959-Decision , August , 1.966

Ordcr dismissing cease and desist order of May 21 , 1964 , 65 F. C. 675 , pur-
suant to a decision and remand of the U. S. Court of Appeals, Fifth Cir-
cuit , dated Jan. 24 , 196(-;, 356 F. 2d 386 (8 S. &D. 46), a complaint "which
charged an importer and distribulor of molasses with price discrimination
among its customers.

ORDER DISMISSING COMPLAINT

The Commission s order requiring respondent Pacific Molasses

Company and certain of its offcials to cease and desist discrimi-
nating in price against certain of its customers in violation of
Section 2 (a) of the amended Clayton Act, 15 U. C. 13 , having
been set aside by the United States Court of Appeals for the
Fifth Circuit for procedural reasons and remanded to the Com-
mission for further proceedings , if appropriate; and

The Commission having considered the relative staleness of the
evidence in the record at this point and other relevant factors

and having determined that further proceedings , if any, should be
directed to respondent' s current pricing practices:

It is ordered That the complaint in this matter be , and it here-
by is, dismissed without prejudice.


