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Mr. Chairman and members of the Committee, I am Lee Peeler, Deputy Director of the Federal Trade Commission's 
("Commission" or "FTC") Bureau of Consumer Protection. The Commission is pleased to have this opportunity to 
provide information concerning the potential advertising of reduced risk tobacco products.(1) This statement discusses 
the Commission's mission, our activities in the tobacco area, and then addresses the process the Commission would 
use in examining the advertising of these products. 

FTC Jurisdiction Over Tobacco Advertising and Marketing 

The FTC's mission is to prevent unfair competition and unfair or deceptive acts or practices in the marketplace. The 
Commission regulates national advertising, including the advertising and promotion of cigarettes, smokeless tobacco, 
and other tobacco products, pursuant to Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45, which 
prohibits "unfair or deceptive acts or practices in or affecting commerce." The Commission's activities promote 
informed consumer choice. 

The FTC's law enforcement activities involving tobacco advertising and promotion date back to the 1930s.(2) In 1962, 
the FTC's request for technical guidance from the U.S. Public Health Service was among the factors that led the then-
Surgeon General of the United States to establish an advisory panel to undertake a comprehensive analysis of the 
data on smoking and health. The work of the advisory panel, in turn, led to the historic 1964 Report of the Surgeon 
General finding that cigarette smoking presented significant health risks. In that same year, the Commission issued a 
regulation requiring tobacco companies to include health warnings in cigarette advertising and on packages.(3) The 
FTC's regulation was superseded in 1965, before it went into effect, by the Federal Cigarette Labeling and 
Advertising Act ("Cigarette Act"),(4) which required such warnings on cigarette packages.  

In 1972, the Commission once again addressed the issue of health warnings in cigarette advertising. Pursuant to its 
Section 5 authority, the FTC issued consent orders mandating for the first time that the major cigarette manufacturers 
place health warnings in cigarette advertisements.(5)  

Today, the Commission administers the Cigarette Act, and administers and enforces the Comprehensive Smokeless 
Tobacco Health Education Act ("Smokeless Tobacco Act").(6) The Cigarette Act instructs the Commission to take 
certain steps to implement the mandated Surgeon General's health warnings.(7) The Smokeless Tobacco Act directs 
the FTC to promulgate regulations governing the health warnings on packaging and advertising for smokeless 
tobacco products. The Commission's regulations specify the placement and rotation of the warnings, and require 
companies to submit plans to the Commission setting forth their rotation schedules.(8) Finally, the FTC enforces the 
ban in the Smokeless Tobacco Act on broadcasting smokeless tobacco advertisements on radio and television.  

The Commission also publishes periodic reports on advertising and promotion activities in the cigarette and 
smokeless tobacco industries.(9) Those reports provide information on sales and on expenditures for various 
categories of marketing expenditures. The Commission issued its first report on the cigarette industry in 1967 and on 
the smokeless tobacco industry in 1987. 

In addition to its administrative and law enforcement responsibilities under the Cigarette Act and the Smokeless 
Tobacco Act, the Commission also has authority under Section 5 of the FTC Act to prevent unfair or deceptive acts or 
practices in connection with the marketing and sale of tobacco products. Pursuant to that authority, the Commission 
has taken a number of law enforcement actions against unfair or deceptive tobacco advertising and promotional 



practices. For example, in 1983, the Commission sued the Brown &Williamson Tobacco Corporation over ads that 
continued to describe Barclay as a 1 mg. of tar brand, even though the Commission had revoked Barclay's 1 mg. 
rating because the cigarette's unusual design prevented the cigarette test method from measuring Barclay's yields on 
a basis comparable to other cigarettes.(10) Moreover, in 1997, the Commission issued a complaint against the R.J. 
Reynolds Tobacco Co. alleging that the company's Joe Camel advertising campaign caused or was likely to cause 
many young people to begin or continue to smoke, thereby exposing them to significant health risks.(11) In 1999 and 
2000, the Commission entered into consent agreements with several cigarette manufacturers, resolving charges that 
their advertisements implied that their "no additive" cigarettes were safer than otherwise comparable cigarettes 
because they did not contain additives.(12) In 2000, the Commission also entered into a consent agreement with a 
company claiming reduced health risks for its herbal cigarettes.(13)  

Testing for the tar and nicotine yields of cigarettes is also conducted by the tobacco industry under a methodology 
adopted by the Commission in 1967. For the past several years, the FTC has also actively sought the views of the 
Federal government's public health agencies about what changes should be made in that methodology.(14) The 
agency has also recommended to Congress that authority for cigarette testing be given to one of the government's 
science-based public health agencies(15) and we renew that recommendation here.  

"Reduced Risk" Tobacco Claims 

As with other products, the Commission's primary role for tobacco products is to ensure that products are marketed in 
a manner that is truthful, not misleading, and adequately substantiated. The Commission does not pre-screen 
advertising claims for tobacco or any other product. Instead, the agency addresses deception in the marketing of 
tobacco largely through post-market law enforcement actions targeted against specific false or misleading claims or 
unfair practices, just as it does for other products. 

Despite coordinated efforts of the government and the public health community, tobacco use in the United States 
continues to cause substantial health risks. Products that could significantly reduce those risks could provide a 
substantial health benefit. For example, products that satisfy a smoker's craving for nicotine with substantially fewer 
risks to health than cigarettes would have the potential to benefit consumers. At the same time, consumers may be 
injured if advertisers make harm reduction claims that turn out to be untrue or that exaggerate the benefits or safety 
of their products.  

There are currently a variety of products being developed or already in test markets that are intended to reduce the 
risks associated with smoking. These products include Eclipse (an R. J. Reynolds Tobacco Company product that 
heats, rather than burns, tobacco) and Accord (a Philip Morris USA system in which special cigarettes are smoked in 
an electronic lighter); cigarettes and other tobacco products with reduced levels of nitrosamines (one category of 
constituents in tobacco that have been classified as known carcinogens), such as that developed by Star Scientific, 
Inc.; and Omni, which Vector Tobacco, Inc. has marketed as "the first reduced carcinogen cigarette."  

There are also products termed "nicotine replacement therapies" ("NRT") that the Food and Drug Administration 
currently allows to be marketed for smoking cessation purposes: nicotine gums, transdermal patches, lozenges, 
inhalers, and nasal sprays. These nicotine delivery devices have been studied and approved only for short-term use 
to help smokers quit smoking, rather than for long-term "harm reduction" use by people who are unable or unwilling to 
quit smoking.  

Finally, in February 2002, the United States Smokeless Tobacco Company ("USST") petitioned the Commission for 
an advisory opinion regarding the acceptability of communicating in advertising a harm reduction claim for smokeless 
tobacco. USST withdrew the petition in August 2002, stating that it would provide the Commission with information 
from two upcoming scientific conferences that would be addressing issues relevant to the petition. On May 9, 2003, 
USST provided this additional information to the Commission, and asked that the Commission place this new 
information on the public record and hold a "public forum" to discuss these issues. 

In considering advertising or other marketing claims by potential reduced risk tobacco products, the Commission 
would consider whether harm reduction claims may be deceptive using the same legal framework that it uses for all 
consumer products under Section 5 of the FTC Act: whether the advertising conveys a message that is likely to 
mislead reasonable consumers to their detriment, including claims for which the advertiser did not have adequate 
substantiation. The Commission's experience suggests that harm reduction claims are likely to raise difficult 
questions of advertising interpretation, as well as complex scientific and public health issues.  



In examining a harm reduction claim, the first question that the Commission would address is what messages 
consumers take away from the advertising in question. Taking into account the full context of the advertising in which 
the claim appears,(16) the Commission would seek to identify the range of messages - both express and implied - that 
consumers would take from the advertisement. These would include: (1) whether claims about a reduction in 
carcinogens and toxins in the product conveys risk reduction messages; and (2) whether consumers might take away 
from a harm reduction representation the message that a product containing known carcinogens was not just safer 
than cigarettes, but that it poses no risk or only a minimal risk. 

Once the Commission has determined what messages consumers take away from a particular ad, the next issue is 
whether those claims are truthful and substantiated. The FTC Act requires that objective claims about products and 
services be substantiated before the ad is disseminated. When the advertisement does not claim to have a specific 
level of substantiation supporting its claims, the Commission determines what constitutes a reasonable basis for 
those claims by analyzing the so-called "Pfizer factors": the type of claim; the benefits if the claim is true; the 
consequences if the claim is false; the ease and cost of developing substantiation for the claim; the type of product; 
and the level of substantiation experts in the field would agree is reasonable. Pfizer, Inc., 81 F.T.C. 23 (1972). In the 
context of safety claims, the FTC has typically required a substantiation standard of "competent and reliable scientific 
evidence."  

Analyzing the evidence whether any particular tobacco product is safer than traditional cigarettes, or whether a 
reduction in exposure to known carcinogens is associated with reduced health risks, requires expertise in biology, 
chemistry, toxicology, and epidemiology, among other fields. Moreover, the scientific issues raised by purported 
reduced risk products are often not only extremely complex, but may take years to develop.(17) The Commission 
brings a unique market-based expertise to its scrutiny of consumer protection matters and our work often requires 
review and analysis of scientific literature. Because the Commission is an agency of lawyers and economists, 
however, and not a science-based agency, we rely on assistance from other experts in evaluating scientific 
evidence.(18) Just as the Commission has requested the assistance of the Department of Health and Human Services 
in connection with the test method that produces cigarette tar and nicotine ratings, the Commission would require 
similar assistance in evaluating the substantiation for advertising claims made for reduced-risk tobacco products. 

Finally, although a determination that an individual risk reduction claim is truthful and substantiated would end the 
Commission's deception inquiry, broader public health issues may remain.(19) For example, some commenters on the 
USST petition focused on the overall impact on public health from the marketing of these products; these comments 
argued that smokeless tobacco promoted as a reduced risk product might degrade overall public health, depending 
on how consumers react.(20) Similarly, some commenters questioned whether such advertising and promotion might 
promote more widespread use of smokeless tobacco, rather than just as a replacement for smoking.(21) Others, 
however, believe that notwithstanding this empirical question, the potential harm to public health is not clear enough 
to justify depriving individuals of information they might use to reduce risks to their own health.(22) This debate on the 
public health effects of these alternative tobacco products is an important one the appropriate science-based 
agencies of the government need to address.  

Health claims in advertising, including tobacco advertising, are of particular importance to the Commission. The 
Commission welcomes the Committee's interest in the role that this agency will play in ensuring that the marketplace 
works efficiently to provide consumers with information that may enable them to reduce their risks of smoking-related 
disease, while protecting them from claims that are not supported by sound scientific evidence. The agency is 
committed to reviewing advertising for potential reduced risk tobacco products on a case-by-case basis to try to 
ensure that the information consumers receive about reduced risk products is truthful and non-misleading.  

Conclusion 

The Commission thanks this Committee for focusing attention on this important and evolving public health issue, and 
for giving us an opportunity to present our views. 
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