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What Is Not In Dispute? 

2 



The settlement agreements 
prevented the display of ads 
in response to a search for 

“1-800 Contacts.” 

What Is Not In Dispute? 

We agree. 

3 



If rivals could display ads in 
response to a search for “1-800 

Contacts,” they would sell more. 

What Is Not In Dispute? 

We agree. 

4 



Perspective 

5 



Memorial Eye Complaint 

RX0072-0009 6 



TM Searches Are a Small Fraction of  
Contact Lens‐Related Searches 

Trial Transcript at 1724-1725 7 

1-800 Contacts 
Trademarks  

2% 



1-800 Contacts 
Trademarks  2% 

2% 

TM Searches Are An Even Smaller Fraction of  
Contact Lens‐Related Advertising 

8 



Online Sales Are A Small Fraction  
Of Total Sales Of Contacts 

RX0739 (Murphy Expert Report), Ex. 2. 9 

Independent Eye 
Care Practitioner  

Mass Merchandisers 
and Wholesale Clubs  

Conventional 
Chain  

Other 
(incl. pure online)  

40% 

18% 

17% 

25% 

2012-2015 



“Unbound” Online Sellers of Contacts 

Athey Expert Report (CX8007-042) 10 



CX 9043 (Athey Dep.) 261:16-21 

Consumers Know How to Shop Around 

11 

DR. SUSAN ATHEY 



Overview 

12 



1. That 1-800 Contacts did anything 
more than enter into commonplace 
settlements of viable claims. 

2. A contact lens market limited to 
online sales.   

3. Lower output or supracompetitive 
prices for contact lenses. 

Complaint Counsel Did Not Prove 

13 



No Actionable Conduct 

14 



No Actionable Conduct 

Complaint Counsel did not prove:    

1. That 1-800 Contacts did anything 
more than enter into commonplace 
settlements of viable claims. 

2. A contact lens market limited to 
online sales.   

3. Lower output or supracompetitive 
prices for contact lenses. 

15 



The Commission Favors Such Settlements 

Br. of Pet’r, 2013 WL 267027, at *26 (Jan. 22, 2013) 

16 



The Commission Favors Such Settlements 

Br. of Pet’r, 2013 WL 267027, at *27 (Jan. 22, 2013) 

17 



The Courts Favor Such Settlements 

18 

In re Lipitor Antitrust Litig., 868 F.3d 231, 250 (3d Cir. 2017)  
(quoting FTC v. Actavis, Inc., 133 S. Ct. 2223, 2233 (2013)) 

“[The Supreme Court] exempted 
‘commonplace forms’ of settlement from 
scrutiny.” 

 In re Loestrin 24 Fe Antitrust Litig., 814 F.3d 538, 544 n.4 (1st Cir. 2016) 

“The [Supreme] Court noted that it did not 
intend to disturb commonplace settlement 
forms.”  



19 

How Should Actavis Be Applied Here? 

In deciding whether the settlements are 
to be subjected to antitrust scrutiny, the 
Commission should consider: 
1. Was the challenged conduct potentially unlawful?  

Were the claims asserted legally viable? 

2. Should the Commission decide how the underlying 
cases would have come out?  If so, can it conclude 
that in each case the court or jury would have found 
against 1-800 Contacts on its federal and state claims? 

3. Were the settlement agreements commonplace?  
Was the relief 1-800 Contacts obtained by settlement 
relief it could have obtained at trial?  Did 1-800 
Contacts pay the settling parties not to compete or to 
give it that relief? 



Lawsuits Asserted Viable Claims 

 RX0680-0012-13 20 

. . . 



Lens.com, Inc. v. 1-800 Contacts, Inc., U.S. Dist. Ct., D. Utah, Case No. 2:12CV00352 DS, Order (Mar. 3, 2014) 
(RX0573-002) 

Lawsuits Asserted Viable Claims 

21 

1-800 Contacts, Inc. v. Memorial Eye, P.A., Case No. 2:08-CV-983 TS, 2010 WL 988524, *6 
(D. Utah Mar. 15, 2010)  

“Because the district court and the Tenth Circuit agree that the 
underlying action was not baseless, this court agrees that Lens’ 
claims, all of which center on the proposition that 1-800 
engaged in sham litigation, should be dismissed with prejudice.” 

“Moreover, the Tenth Circuit has held that the purchase of 
another’s trademark through a search engine for the purpose of 
diverting internet traffic and using goodwill associated with that 
trademark, as alleged here, violates the Lanham Act.  
Consequently, the Court finds that Plaintiff's claim is not baseless 
and, it is therefore, protected by Noerr–Pennington immunity.” 



Purchasing a Trademarked Keyword Can,  
By Itself, Constitute Infringement 

Fair Isaac Corp. v. Experian Info. Sols., Inc., 645 F. Supp. 2d  734, 760-61 (D. Minn. 2009) 

22 

“Whether Defendants’ sponsored advertisements 
actually include Fair Isaac’s trademarks in the text 
is not determinative of whether there has been any 
infringement. . . .  A factfinder will need to decide 
whether Defendants’ purchase of keywords including 
Fair Isaac’s trademarks, which caused Defendants’ 
websites to appear on the results page when a 
consumer ran an internet search consisting of those 
keywords, created a likelihood of confusion.” 



Purchasing a Trademarked Keyword Can,  
By Itself, Constitute Infringement 

Hearts on Fire Co., LLC v. Blue Nile, Inc., 603 F. Supp. 2d  274, 282 (D. Mass. 2009) 

23 

“The purchase of a competitor’s trademark to 
trigger search-engine advertising is precisely such 
a use in commerce, even if the trademark is never 
affixed to the goods themselves. In effect, one 
company has relied on its competitor’s trademark 
to place advertisements for its own products in 
front of consumers searching for that exact mark. 
The Lanham Act’s use requirement is not so 
narrow or cramped that it would fail to treat this 
conduct as a ‘use in commerce.’” 



Underlying Merits Should  
Not Be Adjudicated 

136 F.T.C. 956, 997-98 (2003) 

24 



Underlying Merits Should  
Not Be Adjudicated 

Complaint Counsel’s Answering Brief to 
Respondent’s Appeal Brief (Feb. 5, 2018) at 2, 45 

25 



The ALJ Found That The Settlements  
Were of Uncertain Claims 

Initial Decision (Oct. 20, 2017) pp.47-48 

26 

. . .  



Relief Obtained Was Within Court’s Power 

 RX0679A-0001, -0004-5 27 

. . . 

. . . 



Settlements Took a Commonplace Form 

28 Trial Transcript at 3247-48 

HOWARD HOGAN 



No Market Power 

29 



Complaint Counsel did not prove:    

1. That 1-800 Contacts did anything 
more than enter into commonplace 
settlements of viable claims. 

2. A contact lens market limited to 
online sales. 

3. Lower output or supracompetitive 
prices for contact lenses. 

No Market Power 

30 



Congress Recognized  
Broad Competition 

H.R. REP. 108-318, 2004 U.S.C.C.A.N. 1759, 1760 (Oct. 15, 2003) 31 



The Contact Lens Rule  
Assumed Broad Competition 

32 Contact Lens Rule, 69 F.R. 5440-01, 2004 WL 199798 (Feb. 4, 2004) 



No Evidence of Switching  
Based on Price Increase 

33 

Initial Decision (Oct. 20, 2017) pp. 134-135 



No Evidence of Switching  
Based on Price Increase 

34 



No Evidence of Switching  
Based on Price Increase 

35 



No Barriers to Entry 

36 CX 9042 (Evans Dep.) at 137:4-24 

DR. DAVID S. EVANS 



No Anticompetitive Effects 

37 



Complaint Counsel did not prove:    

1. That 1-800 Contacts did anything 
more than enter into commonplace 
settlements of viable claims.  

2. A contact lens market limited to 
online sales.   

3. Lower output or supracompetitive 
prices for contact lenses. 

No Anticompetitive Effects 

38 



No Evidence of Lower Output 

39 

CX 9042 (Evans Dep.) 263:17-21 

Trial Transcript at 799:7-9 

DR. DAVID S. EVANS 

DR. SUSAN ATHEY 



CX 9043 (Athey Dep.) 222:17-21 

No Evidence More Ads Lowers Prices 

40 

DR. SUSAN ATHEY 



CX 9042 (Evans Dep.) 257:6-9 

CX 9043 (Athey Dep.) 201:13-22 

No Evidence of Supracompetitive Prices 

41 

DR. DAVID S. EVANS 

DR. SUSAN ATHEY 



The Settlements Are Not 
Inherently Suspect 

42 



43 

The Settlements Are Not  
Inherently Suspect 

 Clorox – antitrust analysis of 
trademark settlement under rule of 
reason 

 Actavis – reverse payments require 
a rule of reason analysis 



The Settlements Are Not  
Inherently Suspect 

FTC v. Actavis, Inc., 133 S. Ct. 2223, 2237 (2013) 

44 

Because search advertising is highly complex: 

 
Polygram Holding, Inc. v. FTC, 416 F.3d 29, 36 (D.C. Cir. 2005) 

 

Not clear that an “observer with even a rudimentary 
understanding of economics could conclude that 
the arrangements in question would have an 
anticompetitive effect on customers and markets” 

Effects not “obvious” from “economic 
learning” and “experience of the market” 





 
EXHIBIT 1 





























































































 

 

 
EXHIBIT 2 



CX0162-001



CX0162-002



CX0162-003



 

 

 
EXHIBIT 3 



Case 1:08-cv-01949-GBD     Document 27      Filed 05/15/2009     Page 1 of 5

CX0144-001
FTC-0000124



Case 1:08-cv-01949-GBD     Document 27      Filed 05/15/2009     Page 2 of 5

CX0144-002
FTC-0000125



Case 1:08-cv-01949-GBD     Document 27      Filed 05/15/2009     Page 3 of 5

CX0144-003
FTC-0000126



Case 1:08-cv-01949-GBD     Document 27      Filed 05/15/2009     Page 4 of 5

CX0144-004
FTC-0000127



Case 1:08-cv-01949-GBD     Document 27      Filed 05/15/2009     Page 5 of 5

CX0144-005
FTC-0000128



 

 

 
EXHIBIT 4 



CX0322-001
CONFIDENTIAL 

SETTLEMENT AGREEMENT 

This SE.TTLEMENT AGR_EEMENT ("Agreement") is made and entered into as of 

Jw1e 29, 2010 (tl1e "Effective Date") by and between 1-800 Contacts, Inc. ("l-800 

Contacts") and Walgreen Co. ("Walgreens") (1-800 Contacts and Walgreens each a 

"Party" and collectively the "Parties"). 

WHEREAS, on or about June 8, 2010, 1-800 Contacts filed a lawsuit in the United 

States District Court for the District of Utah (the "Court") captioned: 1-800-Contacts, Inc. 

v. Walgreen Co., Civil .A.ction No. 2: 1 O-cv-00536-TS, a11eging trademark infringement and 

unfair competition against Walgreens (the "Action"); and 

WHEF..E~A~S, Walgreens denies the allegations in the l\.ction or any other 

wrongdoing or liability to 1-800 Contacts or otherwise; and 

WHEREAS, the Parties have determined that, in order to avoid the expense, 

inconvenience, and disruption of pursuing and defending the Action, and without 

admission of wrongdoing or liability by either of the Parties, it is desirable and in their 

respective best interests to terminate the Action and settle any claims related thereto; 

1'-!0\1/, THEP£FOP£, in consideration of the mutu.al promises hereinafter set fort.h 

and other good and valuable consideration, the receipt and sufficiency of which are hereby 

ackno\vledged, the Pa..."'ties agree as follov.rs: 

1. RELEASE: Other than with respect to the obiigations contained in this 

Agreement, and in consideration of the mutual releases and covenants contained herein, the 

Parties, on behaif of themseives and their oftlcers, directors, agents, sharehoiders, 

employees, attorneys, affiliates, subsidiaries, parent entities, successors, heirs and assigns, 

hereby release and discharge each other and their respective officers, directors, agents, 

- I -

1-BOOF_00053309 



CX0322-002
CONFIDENTIAL 

shareholders, employees, attorneys, affiliates, subsidiaries, parent entities, successors, heirs 

and assigns, from any and all liability, claims, counterclaims, demands, debts,, charges, 

liens ai1d causes of action of every kind and character, known or unknown, accrued or 

unaccrued, whether arising out of contract, tort or otherwise, in law or in equity, arising 

from, or relating to the claims and defenses in the Action. 

2. DISMISSAL OF CLAIMS I COSTS: Within five (5) business days of its 

receipt of a copy of this Agreement duly executed on behalf of Walgreens, 1-800 Contacts 

agrees to execute and cause to be filed \Vith the Court a stipulation in substantia11y the form 

attached as Exhibit I hereto dismissing the Action with prejudice. The Parties shall 

cooperate L11 taY.ing all other necessa..ry action to effectuate t!iis Section. Each Pa..rty agrees 

to bear its own costs and attorneys~ fees in connection with the Action and this Agreement. 

Neither Party shall seek to recover from the other Party the attorneys' fees and expenses 

that they incurred in this Action or in the negotiation and drafting of this Agreement. 

3. OBLIGATIONS AND PROHIBITED ACTS: From the Effective Date of 

this Agreement, each Party, its parent, subsidiaries, agents, servants, employees, officers, 

affiliates, and other entities controlled by such Pa..rt<; mutually agree to: 

a. refrain from purchasing or using any of the terms the other Party has listed in 
Exhibit 2 as triggering key-words in any internet searcl1 engine adveitising 
Ca.."'llpaign; and 

b. impiement aii of the terms the other Party has iisted in Exhlbit 2 as negative 
key-words in all internet search engine advertising can1paigns. 

Nothing in this Section shall be construed to prohibit the use or purchase of generic words 

such as contact, contacts, lenses, contact lenses, or other, similar generic terms as long as 

the appropriate negative keywords are implemented pursuant to section 3(b). 

-2-
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CX0322-003
CONFIDENTIAL 

4. AGREEMENT IS NOT ADMISSION OR EVIDENCE: Neither this 

Agreement, nor any of its recitals, terms or provisions, nor any of the negotiations or 

proceedings con.nected witl1 it, 11or any ot11er action taken to carry out tl1is Agreen1ent, shall 

be deemed or construed to be an admission by any Party of any wrongdoing or breach of 

obligation, nor shall this Agreement be offered as evidence in any pending or future civil, 

criminal, or administrative action or proceedings, except in a proceeding to enforce this 

Agreement, or as otherwise required by law. 

5. LITIGATION: .A.ny litigation in connection \Vith this .A.greement, 

including but not limited to any breach of this Agreement or the interpretation or 

construction of the terms of tli..is ~A~greement, sli..all only be brought in the United States 

District Court for the District of Utah. The Parties hereby waive any objections to venue or 

jurisdiction in the United States District Court for the District of Utah. The prevailing 

Party in any such litigation shall he entitled to recover the reasonable costs of any action 

brought under this Agreement including, but not limited to, court costs and reasonable 

attorney fees. 

6. W APJJ~NTY A_._l\ffi CAP A CITY TO EXECLTTE: The Pa..1iies represent 

and warrant that they have read and understand this Agreement, that they are duly 

authori..zed to execute this ""A.._greement, and th.at t.11.ey have executed this _.A""greement in 

consultation with their respective attorneys. 

7. NEUTRAL CONSTRUCTION: This Agreement shall he construed and 

enforced without regard to which Party is the drafter of the Agreement. 

- 3 -
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CX0322-004
CONFIDENTIAL 

8. WAIVER: The waiver of any breach of any term or provision of this 

Agreement shall not be constr1_1ed and shall not be a waiver of any other breach of this 

Agree111ent. 

9. UT AH LAW: This Agreement and matters relating to the performance 

thereof shall be construed, interpreted and enforced in accordance with the laws of the State 

of Utah, without giving effect to its choice of law principles. 

10. ENTIRE AGREEMENT: This Agreement constitutes the entire 

understanding bet\11een the Parties with respect to the subject matter herein and merges all 

prior discussions and communications between them with respect to this Agreement. Thls 

iA~greement supersedes and replaces all prior representations, statements, proni..ises, 

commitmeni:s, and agreements between the Parties whether ora1 or written, expressed or 

implied, and related to any subject matter. 

11. ASSIGNMENT: No Party may assign its rights, duties or obligations under 

this Agreement, directly or indirectly, in whole or in part, without the prior written consent 

of the other Party, except in connection with a merger, reorganization or change in control, 

or a sale of all or substantially all of a Pa...."'ty's business, equity and/or assets. LAJly such 

permitted assignee must agree in writing to assume all of the assigning Party's obligations 

hereunder, and the assigning Pa...."'ty must gua....~tee such assignee's perfonr..ance hereunder. 

Any purported assignment in contravention of this Section 11 shaii be void ab initio and of 

no force or effect. In the event of a permitted assignment, this Agreement shall be binding 

upon such Party's permitted successors and assigns. 

12. SEVERABILITY: If for any reason a competent authority finds any 

provision of this Agreement, or portion thereof, to be unenforceable, that provision or 

-4-
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CX0322-005
CONFIDENTIAL 

portion shall be enforced to the maximum extent permissible to effectuate the intent of the 

Parties, and the remainder of this _Agreement shall continue in full force and effect 

13. C01JiiTERPARTS: This Agreen1e11t 11IBY be executed in ai1y nw11ber of 

counterparts, eacb of which shall be deemed an original, but all of which taken together 

shall constitute one single agreement among the Parties. 

14. NON-DISCLOSURE: The terms of this Agreement and the Agreement 

itself shall be held in confidence and not disclosed by any Party to any third party or any 

other person or entity \l.rithout the prior express \vritten consent of the other Party; provided 

that (i) the Agreement shall be admissible in any action to enforce the Agreement; (ii) a 

Pa..1i'-J to tJ1is iA~greement n1ay disclose the terms of this i\greement to its attorneys or 

accountants who have a iegitimate need to know the terms in order to render professional 

advice or services; and (iii) this Agreement may be disclosed pursuant to a protective order 

or other order validly issued by a court of competent jurisdiction, or otherwise required by 

applicable law or regulations. The Parties agree to provide prompt written notice of any 

request, demand, subpoena, Order, or any other thing that might require disclosure of the 

_,A,._greement or any of its terms, such t.liat the ether Pa..rty shall have as much time as possible 

to object to or attempt to prevent such disclosure. The Parties shall make no public 

statements regarding t.11.e .. A .. greement or any of its terrr1s. If asked by the media about this 

Lawsuit, the Parties shaii oniy state that: "The matter has been resoived to the satisfaction 

of both parties." 

[remainder of page intentionaiiy biank - signature page foiiowsj 

- 5 -
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CONFIDENTIAL 

Exhibit 1 
Mark A. l\1illcr, 9563 
mmiller@holland_hartcom 
Bryan G. Pratt, 9924 
bgpratt@hollandhart.con1 
HOLLAND & HART LLP 
60 East South Temple, Suite 2000 
Sait Lake City, UT 84111-1031 
Telephone: (80 I) 799-5800 
Facsimile: (80 I) 799-5700 
Attorneys for Plaintiff 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

1-800 CONTACTS, INC., 
corporation; 

I 

STIPULATION OF 
a Delaware ,,,..'T'TT nnu TTTn.Tl""T." 

Plaintiff, 

vs. 

WALGREEN CO., an Illinois corporation 

Defendant. 

I l''fIIIl Tft.l!.tdU.LII'-...1!.t 

I Case No. 2: 10-cv-536 

I Judge Ted Stewart 

DISMISSAL 

Plaintiff, 1-800 Contacts, Inc., and Defendant, Walgreen Co., by and through their 

respective counsel of record, hereby stipulate to the dismissal of Plaintiff's claims against 

Defendant with prejudice in accordance with Fed. R. Civ. P. 4l(a)(l), with all parties to 

bear their own costs and attorney fees. 

Date: ______ ., 2010 

Isl ~~1ark ~A ... ~i!iller 
Mark A Miller (9563) 
Bryan G. Pratt (9924) 
HOLLAt'-!TI & HART LLP 
11ttorne;.·s for Plaint:j'J 
1-800 Contacts, Inc. 

Date: ______ , 2010 

Isl 

Attorneys for Defendant 
r~Talgreen Co. 
(signed by filing attorney \vi th perm1ss1on 
from Defendant's counsel) 

1-BOOF_00053315 
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Exhibit 2 

11-800 Contacts, Inc.'s 
Trademark Keywords 
i ~uu contact 
1 800 contacts 
1800 contacts 
1-800 contacts 
1800.contacts 
1800contact 
1800contacts 
1-800-contacts 
1800contacts. com 
1800contacs 
1800 contacs 
i 800contacs 
1.800 contacts 
1 8000 contacts 
800 contacts 
800 .contacts 
800contacts 
Aqnasoft 
A 1 .._ '[,. • c< .._ 

AQuaSOJl vomo1ele v iSiOTI ~VSL.effi 

Evision 
The World's Largest Contact Lens Store 
Exact Sarne Contact Lenses, Delivered to 
Door, for Less Than You're Paving Now 
We Make it Simple 

I We Deliver You Save 

v.rw"vv.1800contacts.nct 

11-800 Contacts; Inc.'s 
Websites/URLs 

I www .1800contacts.corn 

www. l 800contacts.org 
www. l 800contacs.com 
www. i 800contacs.net 
www. l -800contacts.com 
www.l-800contacts.net 
www.800contacts.com 
'\V'.V\r.1.800contacts.net 
www.contacts.com 
www.lenslst.com 
www .lensfirst.com 

I W9larPl"ln~' 

I ~~a~;;;;;k Keywords 
waJgreen 
Walgreens 
There's a Way 
Haoov Harrv's 
Take Care Health Clinic 
Duane Reade 

Yow 

I I 

v.Tvvw·.takccarchcalth.com 

1-BOOF_00053316 
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CX0324-003
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CX0324-007



CX0324-008



CX0324-009



CX0324-010
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UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 

OFFICE OF THE ADMINISTRATIVE LAW JUDGES 

 

In the Matter of      )  

        ) 

1-800 Contacts, Inc.,    ) 

  a corporation.    ) 

       ) Docket No. 9372 

        )  

       )  

      

 

 

 

EXPERT REPORT OF DR. SUSAN ATHEY 

February 6th, 2017 
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PURSUANT TO PROTECTIVE ORDER 
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Exhibit B: 1-800 Contacts' Unbound Competitors

Competitor name

Amazon

America’s Best

BJ’s

Cheap contacts

Contactforlenses

Contact Direct

Costco

CVS

Discount Lens

ebay

EyeBuyDirect

Eyeconic

Eyedia

Eyemart

Eyemart express

Gotcontactlens.com

JC penney

Lens.com

Lens Direct

Lens discounters

Lens factory

opticontacts

pearlevision

Pricesmart contacts

Samsclub

saveonlens.com

Searsoptical

Target

Visionpros

Visionworks

Walmart

CX8007-042



Sources and notes 

Unbound Competitors are all competitors in List 1 of 

Appendix C, who are not Bound Competitors and for 

which there are observations in the comScore Dataset.
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CERTIFICATE OF SERVICE 

I hereby certify that on June 19, 2018, I filed RESPONDENT’S COMPILATION OF 
MATERIALS TO FACILITATE ORAL ARGUMENT PRESENTATION using the FTC’s 
E-Filing System, which will send notification of such filing to all counsel of record as well as 
the following: 

Donald S. Clark 
Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-113 
Washington, DC 20580 
 
The Honorable D. Michael Chappell 
Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-110 
Washington, DC 20580 

 
 

DATED:  June 19, 2018 By:     /s/ Eunice Ikemoto      
                Eunice Ikemoto 

 

CERTIFICATE FOR ELECTRONIC FILING 
 

I hereby certify that the electronic copy sent to the Secretary of the Commission is a 
true and correct copy of the paper original and that I possess a paper original of the signed 
document that is available for review by the parties and the adjudicator. 
 
 
DATED:  June 19, 2018 By:    /s/ Steven M. Perry         

 Steven M. Perry 
 Counsel for Respondent 1-800 Contacts, Inc. 
 
 
39051627.1  
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