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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, JUNE 19, 1933, TO APRIL 23, 1934

IN THE MATTER OF

E. GRIFFITHS HUGHES, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THR ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED BEPT. 26, 1914

Docket 1966, Complaint, Aug. 13, 1931—Decision, June 19, 1933

Where a corporation engaged in the sale of a laxative salts, and a bath salts,
to wholesale and retall druggists;

(e¢) Represented in advertisements in newspapers and magazines that said
laxative salts constituted.a cure for obesity. and would reduce excess fat,
facts being that preparation in question, sold with detailed directions for
diet recommended in connection with taking thereof, constituted a saline
laxative similar to numerous other preparations in competition with which
It was sold, and, while of possible value, along with other similar laxa-
tives, in connection with treatment of obesity through diet and exerclse,
did not itself constitute a cure or remedy for such condition;

With capacity and tendency through additional appeal thus given sald prepa-
ration over and above the properties also claimed for it as a saline laxa-
tive, eliminant, and aperient, to drive other similar laxatives not thus
misrepresented from the market, and thereby unduly restrain trade in the
general class of commodities concerned, injuriously affect competitors
dealing in bona fide preparations adapted to and used for reduction of
excess fat and sold through drug stores to the general publie, at its solici-
tation or on prescription of a physician, and mislead and deceive purchas-
ing public and induce their purchase of preparation in guestion as and
for an obesity remedy; to the substantial injury of said competitors; and

(D) Represented sald bath salts in advertisements in newspapers and maga-
zines as a preparation, which (1) radiated great quantities of oxygen, with
Invigorating effect, (2) had physiological and therapeutle effects upon
the body, (3) was Imported from England, .(4) had the propertles of the
famous old spas and produced the effects of treatment at such places, and,
(5) had medicinal and therapentic effect, facts being preparation had no
such effects as claimed, and aforesaid statements and representations were
false and unwarranted in every respect: with capacity and tendency to
mislead and deceive the purchasing public as to sald preparation and
induce purchase thereof in such mistaken bellef ;

‘With effect of diverting business to it from competitors who in no way mis-
represent the quality, uses, effects, properties, or origin of the products
dealt in by them, and with tendency so to divert, to the substantial injury
and prejudice of such competitors:



2 FEDERAL TRADE COMMISSION DECISIONS
Complaint 18 F.T.C.

Held, That such practices, under the conditions and circumstances set forth,
were all to the Injury and prejudice of the public and competitors, and
_ constituted unfair methods of competition.
Mr. Harry D. Michael for the Commission.
My, Albert Edward Maves, of New York City, for respondent.

Syxopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondent, a New’ York corporation engaged in the sale of certain
proprietary-preparations to wholesale and retail druggists in States
other than the State of New York, for ultimate resale to the consum-
ing public, and with principal office and place of business at Roch-
ester, with advertising falsely or misleadingly, and mlsbrandmg
or mislabeling as to propertles, results, and source or.origin of prod-
uct, in violation of the provisions of Section 5 of such Act prohib-
iting’ the use of unfair methods of competition m interstate
commerce.

. Respondent, as charged engaged as above set forth for more than
one year last past in the sale of its “ Kruschen Salts” and “ Radox
Bath -Salts” “Radox” through advertisements in newspapers
and magazines and through statements on the cartons of its said
bath salts, and on leaflets and circulars enclosed therewith, makes
false and misleading statements which represent or imply that said
Kruschen Salts constitute a cure or remedy for obesity and will re-
duce excess fat, and that said Radox Bath Salts, when used in bath
and as otherwise directed, releases and radiates great quantities of
oxygen, thereby producing an invigorating and energizing effect upon
the body as well as other physiological and therapeutic effects; also
that “the use of said preparation relieves pain and that it has
medicinal or therapeutic value in various uses; that it is imported
from England; and that it combines the properties of the world-
famous medical spas and produces the effects of treatment at such
places.” 2

1 Advertisements set forth in the complaint relating to sald Kruschen Salts include
the following:

“The Modern Way to Slenderize.”

“ Kruschen Salts has proved {tself a thoroughly dependable, quick, pleasant, and
what's best—a Safe and, Ilealthy method of reduecing.”

‘‘Ilere's the reclpe that banishes fat and brings into blossom all the natural attrac-
tlveness that every woman possesses. Every morning take one-half teaspoonful of
Kruschen Salts in a glass of hot water before breakfast. Be sure and do tbis every
morning for ¢ It's the little daily dose that takes off the fat'”

* Kruschen method of welght reduction sensible and safe.”

“ Get on the scales today and see how much you welgh—then get an 83-cent bottle
of Kruschen Balts (lasts 4 weeks), take one-half teaspoonful every morning in a glass
of hot water and when you have finished the first bottle weigh yourself again.”

“The Modern Safe Way—Right Way to Lose Fat.”



E. GRIFFITHS HUGHES, INC. 3
1 Complaint

The facts are, as alleged, that said first named product does not
materially reduce excess fat, but merely acts as a purgative or laxa-
tive or diuretic, and said bath salts % when used in the bath and as
otherwise directed, do not release and radiate any material amount
of oxygen and not sufficiently to have any material physiological or
therapeutic effect upon the human body; that said salts, when used
as aforesaid, do not have any material medicinal or therapeutic
value, and statements and representations to that effect are greatly
exaggerated, unwarranted, and misleading; that said salts are not
imported from England but are prepared for respondent in this
country; and that said salts do not combine the properties of the
world-famous medical spas nor does their use at home produce the
effects of treatment at such places.”

Said misleading, erroneous and exaggerated representations of re-
spondent, as charged, have had and do have the tendency and capac-
ity to (a) confuse, mislead, and deceive members of the public into
believing that said Kruschen Salts are a cure or remedy for obesity
and that their use will reduce excess fat, and that said “ Radox”
bath salts “ when used in the bath and as otherwise directed, radiate
oxygen in great quantities and sufficiently to produce an invigorating
and energizing effect and to produce material physiological and
therapeutic effects; that said salts, when used as aforesaid, have ma-
terial medicinal and therapeutic value; that they are imported from
England and that they combine the properties of the world-famous

Advertisements relating to “ Radox "—

“ Radox Bath Salts not only combines the same valuable properties of the world-
famous Spas of Marienbad, Carlsbad and Vichy, but it also radiates great quantities
of oxygen in your bath water—and everyone knows what wonderful effects oxygen
has on the systemr! Never before have you ever felt so refreshed and soothed, your
entire system i stimulated to a new life and activity,”

“ Right from England—"

Statements appearing on the cartons and packages of sald “ Radox Bath Salts”—

‘** Radox Radiates Oxygen.”

“A balanced preparation which impregnates the water of the bath or hand basin
with valuable salts, and super-charges it with oxygen, forming an artificial mineral
water combining the properties of the world-famous medicinal spa waters of Carlsbad,
Vichy, Marlenbad and Sinrilar Baths,”

“ When you add Radox to your bath—Oxygen is liberated—enlivening and gloriously
stimulating the entire body.”

‘It has an antlseptic action.”

“ Promotes the elimination through the pores of the skin of acld secretions from the
blood, often the basle cause of Many Skin Affections.”

‘Radox Bath Water is & * * * gedative in cases of skin affections.”

“All goreness, Inflammation, due to chilblains * * ¢ goreness palng * * * are
relleved quickly by a Radox Foot Bath.”

Statements appearing on the leaflets or clreulars enclosed therewith—

 Tired, fidgety nerves are quieted—"

“ Here from England—"

“ Radox (a balanced preparation of mineral salts), dissolved in the bath form an
artificlal mineral water super-charged with energizing oxygen, bringing within reach of
all the cleansing, rejuvenating, energizing benefits of mrany of the World Famous Spa
Waters of Europe and similar medicinal baths hitherto only enjoyed by the wealthy.,”

102050*—35—voL 18——2
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spas and that their use produces the effects of treatment at such
places ”; and to (b) induce members of the public, by reason of the
erroneous beliefs thus engendered, to purchase and use such products
and to divert trade to respondent from competitors engaged in sale
in interstate commerce of similar preparations; all to the prejudice
and injury of the public and respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FINDINGS AS TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
tion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served its complaint upon
the respondent, E. Griffiths Hughes, Inc., a corporation, charging
said respondent with the use of unfair methods of competition
in interstate commerce in violation of the provisions of Section 5
of said Act.

Respondent having entered its appearance and filed its answer to
said complaint, hearings were had and evidence was introduced in
support of the allegations of said complaint and in opposition thereto
before a trial examiner of the Federal Trade Commission theretofore
duly appointed.

Thereupon this proceeding came on for final hearing, and counsel
for the Federal Trade Commission and counsel for respondent having
submitted briefs and having been heard in oral argument before
the Commission, and the Commission, having duly considered the
record and being fully advised in the premises, makes this its findings
as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapir 1, The respondent, E. Griffiths Hughes, Inc., is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of New York, and has its principal place of
business in the city of Rochester in the State of New York. Said
respondent is now and has been engaged for more than five years
last past in the sale in interstate commerce of certain proprietary
preparations, known and designated respectively as *Kruschen
Salts” and “Radox Bath Salts”, or “ Radox”, to wholesale and
retail druggists located in the various States of the United States,
other than the State of New York, for ultimate resale to members of
the public. Said respondent causes and has caused its said products
when so sold to be transported in interstate commerce from its said
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place of business in the State of New York to, into and through
States of the United States other than New York, to such wholesale
and retail dealers to whom said products are and have been sold.

Par. 2. The respondent herein, in soliciting the sale of said Kru-
schen Salts has made use of advertisements inserted in newspapers
end magazines circulated in and among the various States of the
United States to.members of the public, which said advertisements
contain statements which represent or imply that said preparation
is a cure or remedy for obesity and that it will reduce excess fat.
Among such statements so used by respondent in referring to said
salts are the following:

Its the little daily dose that does it.

The modern Way to Slenderize,

Kruschen Salts has proved itself a thoroughly dependable, quick, pleasant,
and what’s best—a s8afe and healthy method of reducing.

Here's the recipe that banishes fat and brings Into blossom all the natural
attractiveness that every woman possesses. Every morning take one half tea-
spoonful of Kruschen Salts in a glass of hot water before breakfast. Be sure
and do this every morning for it's the little daily dose that takes off the fat.

If you want to lose fat with speed get an 85-cent bottle of Kruschen Salts.

A youthful slender fizure means everything today and women have at last
found an unusually effective, pleasant, and actually healthy way to control their
rebellious curves with Kruschen Salts.

Kruschen method of weight reduction sensible and safe,

Get on the scales today and see how much you weigh—then get an 85-cent
bottle of Kruschen Salts (lasts 4 weeks), take one half teaspoonful every
morning in a glass of hot water and when you have finished the first bottle
weigh yourself again.

The Modern Safe Way—Right Way to lose Fat.

A fashionable slender figure as well as glorious magnetic health can now
be yours! Just take a half teaspoonful of Kruschen Salts in a glass of hot
water every morning before breakfast.

and other statements of like import. '
Par. 3. Kruschen Salts is a saline laxative, the qualitative and

quantitative analysis of which, as shown by the testimony, is as
follows:

Approximate

percentage
Magnesium sulphate 66. 70
Sodium sulphate. 2.17
Potassium sulphate 8. 30
Sodium chloride 10,70
Potassium chloride (trace)

Citric acid 1.45
Water of hydration to make. 100. 00

The above is the analysis of said product as deduced from the
testimony of the chemists who testified on behalf of the Commission.
Qualitatively, said analysis is corroborated by respondent’s testi-
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mony. No quantitative analysis was given by respondent’s wit-
nesses. The president of respondent company, appearing as a wit-
ness for respondent, testified that said ingredients represented the
qualitative composition of Kruschen Salts and stated in regard to
potassium chloride merely that there was no question about it being
contained therein. However, he did not state the percentage of
potassium chloride and refused to give the quantity when asked for
it by counsel for the Commission on cross-examination, said refusal
being insisted upon after an objection to the question by respondent’s
attorney was overruled. Consequently, the presence of said ingre-
dient in the quantity of a trace, as stated above, is taken as correct.

However, respondent has not contended that potassium chloride
is the effective ingredient in Kruschen Salts in the treatment of
obesity, and no evidence was offered to that effect. On the other
hand, there is substantial evidence in the record that potas-
sium chloride is not indicated in the treatment of obesity, and
there is no evidence to the contrary. There is also unrefuted testi-
mony that the addition of potassium chloride to a preparation of
the foregoing analysis in a greater amount than a trace would not
result in a mixture constituting a treatment for obesity, or indicated
in such treatment. Respondent offered no evidence to refute said
percentages given in the above analysis, other than the testimony
given by the president of respondent company, referred to above, in
regard to potassium chloride. Said witness refused to answer such
guestions as were put to him by the attorney for the Commission on
cross-examination in regard to the quantity of ingredients, although
he was instructed to do so by the examiner who presided at the
hearing. There is no evidence that the claimed function of Kruschen
Salts in reducing excess fat is due to the proportions in which the
various ingredients are present,

Five doctors of medicine and one pharmacologist testified on behalf
of the Commission to the general effect that a preparation of the
constituents as given above, and taken in the dosage recommended
by respondent, does not constitute a treatment for obesity and will
not of itself reduce excess fat. Some of these witnesses also testified
that no single ingredient taken by itself is so indicated. Only one
medical witness gave contrary medical opinions on behalf of repond-
ent, and this witness gave no satisfactory scientific explanation of
the action of said preparation or of any of its ingredients in this
regard, nor was any given by any other witness. Said witness
advanced the theory that a loss of fat results because of the forma-
tion of insoluble soaps in the small intestine after the ingestion
of magnesium sulphate (epsom salts), because of the formation of
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magnesium bicarbonate and sodium sulphate, and the .subse:quent
combining of the magnesium bicarbonate with fats contained in the
ingested meal, and thus the fats so affected would not be absorbed.

However, said witness stated that he had no experimental knowl-
edge of the theory advanced, and that he did not know that anyone
else had such knowledge. It was shown by Commission’s evidence
that such effect would not result to any appreciable extent. It was
further shown that it would not likely ensue because of the fact that
the Kruschen Salts, when taken before breakfast, as directed, as
a treatment for obesity, is taken long after the food of the day before
has passed from the stomach and small intestine into the colon.
Besides, the salts pass from the stomach ahead of any fats that may
be included in the morning meal, with the result that there is little,
if any, fats to be so acted upon. Moreover, it was shown that even
if such action took place, the amount of fat so affected would be
insignificant. Said theory, moreover, fails to take into account the
effects of carbohydrates as fat-producing foods. It is shown by the
testimony that carbohydrates constitute the chief part of the diet
and are one of the chief sources of excess fat in the body.

Said medical witness for respondent is the author or editor of
various books in which methods of treatment of obesity are given
which prescribe diet as the controlling factor and which do not give
saline laxatives as the effective medium in such treatment. Extracts
from said books introduced in evidence are not in harmony with the
testimony of said witness but support the scientific opinions ex-
pressed by witnesses for the Commission.

Five other doctors of medicine testified on behalf of respondent but
their testimony does not consist of medical opinions on the question
involved. All gave testimony to the effect that they gave Kruschen
Salts to various patients and that such patients after a time showed
losses of weight. The medical witness previously referred to gave
similar testimony in addition to his other testimony. The Com-
mission finds that saidtests, so-called, were not scientifically con-
ducted or controlled and were not of such a character as to warrant
the conclusion or to be the basis of an opinion that the taking of
the Kruschen Salts effected any reduction in weight that might have
ensued in such cases. Further, such tests were not so conducted as
to eliminate from consideration intervening causes or factors which
bring about loss of fat or loss of body weight. The evidence in
regard to such so-called tests is unsatisfactory, inconclusive, and
entitled to but little weight. Respondent’s claim that Kruschen
Salts of itself will effect reduction is further not in harmony with
detailed directions for dietary treatmént contained in a circular
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enclosed in the package of salts which are recommended to be fol-
lowed in connection with the taking of the medicine, as well as such
suggestions embodied in some of the advertising matter,

After considering all the evidence the Commission finds that
Kruschen Salts does not constitute a cure or remedy for obesity and
does not of itself reduce excess fat.

Par. 4. There are many proprietary preparations sold in inter-
state commerce in the United States of the same general character
as Kruschen Salts. Among such products, as shown by the evidence,
are Carlsbad Salt, Carlsbad Water, French Lick Salts, Pluto Water,
Sal Hepatica, Squibb’s Epsom Salts, Squibb’s Laxative Salt, Squibb’s
Milk of Magnesia, Jad Salts, Eno’s Effervescent Salt, Sal Vita,
ADS Laxative Salt, Abbott’s Sal Lithia, Abbott’s Saline Laxative
and Puretest Epsom Salts. All of said preparations come under the
general classification of saline laxatives as does Kruschen Salts.
All produce a laxative effect when taken in proper dosage, the extent
of the laxative effect depending upon the size of the dose. Kruschen
Salts produces a mild laxative effect when taken in the dosage
advertised by respondent for the treatment of obesity. Larger doses
increase such effect.

Kruschen Salts is described as “an agreeable aperient employed
when an intestinal flush and bowel activator is indicated ” on the
cartons in which it is displayed for sale and sold. Further, it is
recommended thereon for its “ therapeutic efficiency ” in “ promoting
the elimination of the waste from the intestinal tract ” and for use
where “a mild saline laxative is required.”

In some of its published advertisements, as shown by exhibits in
evidence, respondent makes many statements indicating the use of
its salts as a laxative and as an eliminant. Among such statements
are the following:

* = & the six revitalizing salts of Kruschen that keep your body free from
toxins and acid and cause your internal organs to function properly * * *,
. ] | * L ] L

Kruschen is more than just a mere laxative salt—it’s an ideal blend of six
separate minerals which not only eliminate poisons and waste accumulations
but which * * *.

® s & FKruschen keeps the bowels, kidneys and liver in fine condition—it
frees you from poisong and toxing * *

* * » Kruschen is a superb combination of SIX separate mineral salts
which act on glands, nerves and body organs as do the salts at the famous and
expensive Spas of Europe.

It keeps the body free from harmful aclds and poisons * * *,

* » * they clean out the impurities in your blood by keeping the bowels,
kidneys and liver in splendid working shape * * *,

* ¢ * Remember Kruschen is more than just a laxative salt * * *,
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* * * Yhen you take a half teaspoonful of Kruschen Salts in a glass of
hot water every morning before breakfast, you are putting into your system
a superb combination of 6 mineral salts which help the blood, glands, nerves,
and body organs to function properly—and eliminate waste accumula-
tiong * *

Kruschen Salty are the daily health dose of millions of people the world
over.

One-half teaspoonful of Kruschen in a glass of hot water every morning

gently but surely stimulates the liver, bowels and kidneys to a healthy
elimination.

One bottle of Kruschen Salts (lasts 4 weeks) costs but a trifle and one bottle
will prove a vast benefit to people who have constipation, headaches, indiges-
tion, rheumatism, depression, acidity, and autointoxication through improper
elimination.

A half teaspoonful in a glass of hot water every morning amazingly helps to
keep one healthy and the stomach, liver, bowels and kidneys in splendid condi-
tlon—frees your system from harmful toxins and acids.

Unlike most salts Kruschen isn't simply a laxative—if that’s all you want any
old kind of salts with any kind of a label will do—but is that all you want?

There is evidence that in some drug stores saline laxatives, includ-
ing Kruschen Salts, are displayed together on the shelves. There
is some evidence that lay people entertain a belief that saline laxa-
tives are effective in reducing excess fat. The evidence discloses that
a saline laxative may be used in connection with other treatment
for obesity for the purpose of relieving constipation or producing
evacuation of the bowels if such is desirable for any reason where
conditions for such use exist. Such conditions may exist in many
cases of obesity. Any of the saline laxatives named herein could
be used for such purpose and any could be advertised for such use
in connection with a true reducing treatment.

At least two of the saline laxatives named above, to wit, Carlsbad
Salts and Carlsbad Water, are recommended for use in the treat-
ment of obesity in connection with diet and exercise. All of said
saline laxatives, doubtless, could properly be advertised in the same
way, provided their true functions were indicated and it were not
represented or implied that such salts constituted the reducing me-
dium. It further appears that French Lick Salts is recommended
as being useful in the treatment of obesity.

The Commission finds that Kruschen Salts is in competition with
the products referred to and that trade would necessarily be diverted
to respondent from such competitors by reason of misleading repre-
sentations as to the effects of Kruschen Salts in the treatment of
obesity, Since Kruschen Salts is designated and known as a saline
laxative and advertised for its use as a laxative in addition to its
advertised use as a treatment for obesity, the latter claim gives the
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product an additional sales appeal calculated to increase its sale at
the expense of other saline laxatives not so advertised. Advertising
by respondent that Kruschen Salts of itself effects reduction, since
such claim is unwarranted, is unfair to competitors who sell saline
laxatives for use with a reducing diet without any claim that the
saline laxatives effect reduction.

Several representatives of dealers in saline laxatives were asked
for their opinions as to whether or not their products were in com-
petition with Kruschen Salts and as to the competitive effects of
representation as to the latter as a treatment for obesity, Mr.
Neville R. Ashcroft, treasurer of Harold F. Ritchie & Co., Inc.,
sales agent for Eno’s Effervescent Salts, testified that his company
considered their product to be in competition with Kruschen Salts.
When asked his opinion as to the effect of representations that
Kruschen Salts is a remedy or treatment for obesity on the sale of
other saline laxatives, he said that it was a hard question to answer,
that Eno’s is in a class by itself and that users of his product would
use no other. However, he said:

We have never advertised it as a fat reducer., We feel that, if a person goes
into a store and has the two products put side by side, if they want the saline
laxative propertles as well as the fat-reducing properties, there might be a
tendency to buy Kruschen's and not buy Eno. But, if they are looking for
Eno's, or are looking for a laxative and are not particularly interested in a
fat reducer, we do not think that the mere fact that Kruschen is selling it
as a fat reducer would affect the sale of Enos.

Henry C. Young, in charge of the medicine department of Louis
K. Liggett Co., when asked if his company handled “ other saline
laxatives that are in competition with Kruschen Salts”, replied,
“Yes, sir ”, and then explained his answer by saying, “ We carry
other saline salts.”

Lee H. Bristol, vice president of Bristol-Myers Co., manufacturers
of and dealers in proprietary articles, among which is Sal Hepatica,
an effervescent saline laxative, stated that, as a matter of opinion,
Sal Hepatica is in competition with Kruschen Salts. Ie further
testified that misrepresentation of a saline laxative for weight reduc-
tion, if such representations are accepted, would have a general
tendency to increase the sales of the product so misrepresented and
decrease the sale of other saline laxatives. He further stated that
exaggerated claims might cast reflection upon the entire field of
competition. On cross-examination he was asked, ¢ ¥as any adver-
tising of Kruschen Salts, to your definite and certain knowledge,
resulted in any injury to the sale of your product, Sal Hepatica$”,
to which he replied, “I could never prove that it had.” However,
on redirect examination, he testified that regardless of his inability
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to point out concrete instances his “opinion still stands.” His
company does not advertise Sal Hepatica for weight reduction.

Dr. H. Sidney Newcomer, connected with E. R. Squibb & Sons,
manufacturers of and dealers in proprietaries and biological prepa-
rations, including Squibb’s Epsom Salts (packaged), Squibb’s Laxa-
tive Salt and Squibb’s Milk of Magnesia, all classified as saline
laxatives, said that he assumed that Kruschen Salts was in compe-
tition with all saline laxatives including those of his company. He
was asked the following question:

" 'What would be your opinion, Doctor, as to the effect of misrepresentation of
& saline laxative as a treatment for obesity or excess fat, on the sale of other
saline laxatives which were not so represented?

To which he replied:

We feel that there is only a certaln business in this sort of product to be
obtained, and that we could obtain a larger buslness, if we could use more
startling claims.

He was further asked:

Would the effect of more startling claims, as you term it, be to increase the
sale of the saline laxative so advertised at the expense of others, in your
opinion?

To which he replied:
Yes, I think that is true. It is a matter of opinion.

Dr, Newcomer testified that his company did not advertise any of
its saline laxatives as a treatment for obesity or excess fat. On
cross-examination he adhered to his opinion as previously shown
but said that he did not know of his own knowledge that his com-
pany’s business had been injured or interfered with by the adver-
tising of Kruschen Salts for weight reduction and obesity.

Moritz Eisner, president of Carlsbad Products Co., importers of
and dealers in Carlsbad Salt and Carlsbad Water, differentiated
these preparations from saline laxatives generally on the ground
that these are natural products while “ the others are artificial prod-
ucts ” and, consequently, in his opinion, they are not in competition.
However, he stated that both are used for the same purpose and in
that sense they are in competition, namely, as a laxative. When
asked to state his opinion as to the effect of misrepresentation of
a saline laxative as a treatment for obesity or for the reduction of
excess fat, he said he did not know. Then when asked if the tend-
ency of such a practice would be to increase the sale of the one at
the expense of the others, he replied:

I could not tell you about that. I have not bothered about anything else.
I have tried to sell that Carisbad Salts and trled to increase the sale—.
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William H. Wulffleff, manager of Wyeth Chemical Co., manu-
facturers of and dealers in proprietary medicines, including Jad
Salts, a saline laxative, testified that-Kruschen Salts and Jad Salts
are in competition “ Just as a saline laxative.” On cross-examination
he replied in the negative. to.the following question:. .

Insofar as Kruschen Salts is advertised nationally to the public as a treat-
ment for obesity and welight reduction, are Kruschen and Jad Salts in
competition?

However, on re-direct examination, when asked if such was a
misrepresentation and the product involved was “ merely a saline
laxative ”, whether it would still be “in competition with all other
saline laxatives ”, he replied:

If it is a saline product, advertised as such, it {8 in competition.

The representation that Kruschen Salts is a treatment for obesity
and that it will reduce excess fat, taken in conmnection with the
fact that Kruschen Salts is a saline laxative and is designated as such
by respondent and is advertised as having the therapeutic functions ,
of saline laxatives in general gives it such an additional sales appeal
as not only to increase its sale at the expense of others but also
has the tendency and capacity to eventually drive other saline laxa-
tives from the market that are not so represented and thus unduly
to restrain trade in the general commodity of which Kruschen Salts
is a type.

In addition to the competition of Kruschen Salts with saline laxa-
tives, said product, when advertised and offered for sale as a treat-
ment for obesity, is in competition with bona fide preparations,
adapted to and used for the reduction of excess fat, such as thyroid
extract preparations, among which are Squibb’s Thyroxin, Parke
Davis & Co.s Thyroid Extract, and Burroughs-Wellcome & Co.’s
Thyroid Extract, as shown by the evidence. These products are kept
in drug stores and are for sale to the general public on their own
solicitation or on the prescription of a physician. Such competitors
would likewise be injuriously affected by respondent’s representa-
tions in regard to Kruschen Salts as a treatment for obesity, and
such representations are unfair to such competitors as well as to the
others previously mentioned, since, as heretofore shown, they are not
warranted by the facts and are beyond the therapeutic effects of
respondent’s said product.

In the course and conduct of its said sale of Kruschen Salts,
respondent has been, and is now, in competition in interstate com-
merce with such other dealers heretofore mentioned as well as with
other individuals, firms and corporations engaged in the sale in
interstate commerce of preparations similar in kind and as to pur-
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poses of use to said Kruschen Salts sold by respondent as aforesaid.
The Commission further finds that respondent’s said misrepresenta-
tions of its said product have the tendency and capacity to cause
substantial injury to its said competitors and probably will result in
such injury.

Par. 5. The use by respondent in its advertising matter of state-
ments which represent or imply that Kruschen Salts is a cure or
remedy for obesity and that it will reduce excess fat has the tendency
and capacity to mislead and deceive members of the purchasing
public into the belief that such is the fact and to induce the purchase
of said product as the result of such mistaken belief,

Par. 6. The respondent herein, in soliciting the sale of Radox
Bath Salts, has made use of advertisements inserted in newspapers
and magazines circulated in and among the various States of the
United States to members of the public which said advertisements
contain statements which represent or imply that said preparation,
when used in the bath, radiates great quantities of oxygen; that
such radiation of oxygen produces an invigorating and energizing
effect upon the body, as well as other physiological and therapeutic
effects; that said product is imported from England; that it com-
bines the properties of the world-famous spas and produces the
effect of treatment at such places; and that it has medicinal and
therapeutic value when used as aforesaid. Among such statements
so used by respondent are the following:

Radox Bath Salts not only combines the same valuable properties of the
world-famous Spas of Marilenbad, Carlsbad and Vichy, but it also radlates
great quantities of oxygen in your bath water—and everyone knows what won-
derful effects oxygen has on the system? Never before have you ever felt
80 refreshed and soothed, your entire system is stimulated to a new life and
activity,

Right from England.

Par. 7. Radox Bath Salts, when used in the bath, produces no
therapeutic effects upon the body. This was the substance of the
testimony given by the Commission’s medical witnesses. No testi-
mony was given to the contrary by respondent’s witnesses. Said
preparation, when used in the bath, releases a small amount of oxy-
gen and such release has no therapeutic effect upon the body. There
is no warrant for the representation that said preparation radiates
great quantities of oxygen in the bath water. Radox Bath Salts
do not combine the properties of the world-famous spas, as repre-
sented, nor does its use at home produce the effects of treatment at
such places. Said preparation is not imported from England but is
prepared and packaged in this country as testified to by the presi-
dent of respondent company. The representation that one’s “ entire
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system is stimulated to a new life and activity ” by the use of said
preparation is unwarranted.

Par. 8. The use by respondent in its advertising matter of state-
ments which represent or imply that Radox Bath Salts, when used
in the bath, radiates great quantities of oxygen; that such radiation
of oxygen produces an invigorating and energizing effect upon the
body, as well as other physiological and therapeutic effects; that the
preparation is imported from England; that it combines the proper-
ties of the world-famous spas and produces the effects of treatment
at such places; and that it has therapeutic value when used as afore-
said, has the tendency and capacity to mislead and deceive members
of the purchasing public into the belief that such are the facts and
to induce the purchase of said product as the result of such mistaken
beliefs.

Par. 9. In the course and conduct of its said business, in the
advertising, sale and distribution of said Radox Bath Salts, respond-
ent has been and is now in competition with other individuals, firms,
and corporations engaged in the sale in interstate commerce of
preparations similar in kind and as to purposes of use to said Radox
Bath Salts sold by respondent as aforesaid.

Par, 10. Said competitors of respondent in the sale of its said
products have caused and do now cause their said products when
sold by them to be transported from various States of the United
States to, into and through States of the United States other than
the State of the origin of the shipment thereof.

Par. 11. There are among the competitors of respondent in the
sale of said products those who in no wise misrepresent the qualities,
uses, effects, properties or origin of said competing products, and
respondent’s acts and practices as hereinbefore set forth tend to and
do divert business to respondent from its competitors, to the sub-
stantial injury and prejudice of said competitors.

CONCLUBION

The practices of said respondent, under the conditions and cir-
cumstances described in the foregoing findings, are all to the injury
and prejudice of the public and of respondent’s competitors, and con.
stitute unfair methods of competition in commerce and are in viola-
tion of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”
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Order
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respond-
ent, the testimony in support of the charges of said complaint and in
opposition thereto, briefs filed herein and oral argument by counsel
for the Commission and for the respondent, and the Commission
having made its findings as to the facts and its conclusion that said
respondent has violated the provisions of an act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade
Commission, to define its powers and duties and for other purposes *,

1t is ordered, That respondent, E. Griffiths Hughes, Inc., its officers,
directors, agents, representatives, servants, and employees, in connec-
tion with the offering for sale, sale or distribution in interstate com-
merce of “ Kruschen Salts” and “ Radox Bath Salts”, or of said
preparations under any other name or names, cease and desist from
representing directly or indirectly:

(1) That said “ Kruschen Salts ” constitutes a cure or remedy
for obesity or that it will of itself reduce excess fat.

(2) That said “Radox Bath Salts” has therapeutic value
when used in the bath; that it releases great quantities of oxygen
when so used; that its use at home combines the properties of
world famous spas or produces the effects of treatment at such
places; that it stimulates or energizes the body; or that it is
imported from England.

It is further ordered, That such respondent shall, within 90 days
after the service upon it of a copy of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and
form in which it has complied with the order to cease and desist
hereinabove set forth.
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Ix THE MATTER OF

GEORGE L. WALKER, DOING BUSINESS UNDER THE
NAME AND STYLE OF WALKER MEDICINE CO.

COMPLAINT (SYNOPSIS), FINDINGS AND ORDER IN REGARD TO THE ALLBEGED
VIOLATION OF SEC, § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2059. Complaint, July 11, 1932—Deoision, July 18, 1933

Where an individual engaged in the compounding, preparation, and sale of
proprietary or so-called patent medicines,

(a) Included In designation of one of sald preparations, the words *“ Indian
health tonic”, and represented said preparation as * the unfailing remedy
for laziness and a drowsy, tired, sleepy feeling”, and as relieving * weak-
ness and tired feeling In one day”, facts being preparation in question
was not a general health restorative and use of the word * health” with-
out proper limitations, in the name of the medicine, or otherwise in con-
nection therewith, was unwarranted, and said medicine did not constitute
a remedy for laziness and a sleepy feeling, unless due to constipation, and
would not relieve weakness and a tired feeling, unless caused by anemia,
and then only to a slight extent;
Represented said preparation as one for liver, kidneys, and blood, relieving
bladder and kidney trouble, and as one which relieved in one day a bad
cold or cough, grippe, or fever, facts being said medicine had no specific
effect on the liver or any particular effect on the kidneys, and no thera-
peutic effect on any disease of the blood, except, possibly, in cases of
anemia, would not relieve bladder trouble, and did not constitute an
effective treatment for colds or grippe, nor a treatment for fevers gen-
erally, nor an effective one for ordinary fever and one which would relieve
fever in one day; and

(0) Represented said preparation as one which relieved pain in the neck,
side, shoulder, back, or hips in one day, and one which relieved rheuma-
tism, giving quick rellef from pain, and also female diseases and women's
troubles, facts being it would not relieve pain in the neck, etc., and was
not generally beneficial in the treatment of rheumatism, other than as
a laxative or purgative where the condition was connected in some way
with constipation, and would not give quick relief from pain In such cases
and had no effect in female diseases and women's troubles and would not
be beneficial in treatment thereof unless in cases of constipation;

With tendency and capacity, through said exaggerated, misleading, and un-
warranted representations which passed beyond the medicinal value of
the preparation and did not truthfully and accurately state the thera-
peutiec effect thereof, to confuse, mislead and deceive the general public
into believing that said medicine had general curative properties in restor-
Ing bealth, without regard to the particular allment, and constituted a
remedy for, or would give relief in, the diseases and allments named, or
constituted such remedy or relief generally, without qualification or limi-
tation, and to induce the purchase and use of such medicine because of
such erroneous beliefs thereby caused, and divert trade to sald Individual

(v

-
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from competitors engaged in the sale of products similar in kind and pur-
poses of use, to aforesaid medicine, and in sale of products adapted to and
used in the treatment of aforesaid diseases and ailments, and with the
effect of so diverting business to said individual from competitors, includ-
ing those who in nowise misrepresent the therapeutic uses and effects of
the medicines dealt in by them, to their substantial injury:

Held, That such practices, under the conditions and circumstances set forth,
were all to the injury and prejudice of the public, and competitors, and
constituted unfair methods of competition.

Mr. Harry D. Michael for the Commission.
Sy~orsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respendent George L. Walker, an individual doing business as
Walker Medicine Co., engaged for ten years or more last past in
the compounding and preparation of proprietary or so-called * pat-
ent ¥ medicines, including one known and described as “ Walker’s
Old Indian Health Tonic”, and in the sale thereof to purchasers
in the various States of the United States, and with principal office
and place of business in Atlanta, Ga., with naming product mislead-
ingly, advertising falsely or misleadingly, and misbranding or mis-
labeling as to results or quality of products, in violation of the
provisions of section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.

Respondent, in soliciting the sale of and in :selling the said
“ Walker’s Old Indian Health Tonic” makes statements and repre-
sentations through printed coupons or circulars distributed in the
different States, and the labels on the containers thereof, as to the
therapeutic value or effect of said medicine, many of which are
misleading and deceptive in that they either greatly exaggerate or
do not truthfully and accurately state the therapeutic value thereof,
said statements and representations holding out the same as a cure
or treatment for liver, kidneys, blood, drowsy, tired feeling, cold,
ete.!

Facts are, as alleged, that said medicine is not a remedy for the
ailments set forth in respondents’ circulars and labels, nor does its
therapeutic value warrant statements or representations that it will

1 Statements, among others, made in the coupons and circulars, as alleged in the com-
Plaint, are set forth in the findings, infra at p. 19.

Statements, among others, made on the labels, as alleged in complaint, included the
following :

‘“'Walker's Old Indian Health Tonle.”
“The Unfailiug Remedy for Laziness and a Drowsy, Tired, Sleepy Feeling.”

* Relleves Indigestion, . . . Dizziness, Sick Headache, Numbness or Chills, Kidney or
Bh‘ldder Troubles, Plles, Jaundice, . . . Weakness, Tired Feeling.”
* Stimulates and Purifies the Blood.”
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give relief therein and such therapeutic value is not such as to war-
rant use of word “ Health” in the name of said medicine since it
is not a general health restorative.

Said representations, as charged, have the capacity and tendency
to confuse, mislead, and deceive members of the public into be-
lieving said medicine has general curative properties in restoring
health without regard to the particular ailment, and constitutes
a remedy for those enumerated, or will give relief therein, and to
induce purchase and use of said medicine in such erroneous belief,
and to divert trade to respondent from competitors engaged in
sale in interstate commerce of similar preparations; all to the
prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following

ReporT, FinpiNes As To THE Facts, axp OrbER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes”, the Fed-
eral Trade Commission issued and served its complaint upon the
respondent, George L. Walker, doing business under the name and
style of Walker Medicine Co., charging him with the use of unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of said Act.

Respondent having entered his appearance and filed his answer
to said complaint, hearings were had and evidence was introduced
in support of the allegations of said complaint and in opposition
thereto before a trial examiner of the Federal Trade Commission
theretofore duly appointed.

Thereupon this proceeding came on for final hearing upon the
record and brief of the attorney for the Commission, respondent
having failed to file a brief herein, although opportunity was given
therefor, and the Commission, having duly considered the record
and being fully advised in the premises, makes this its finding as to
the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarm 1, The respondent, George L. Walker, is the sole owner
and manager of the business conducted by him under the name
Walker Medicine Co., which said business has been owned and con-
ducted by respondent for more than ten years last past with his
principal place of business in the city of Atlanta in the State of
Georgia. Said business consists of the compounding, preparation,

e
y
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and sale of proprietary or so-called “ patent * medicines. One of said
medicines is known and prescribed as “ Walker’s Old Indian Health
Tonic ” which is and has been sold to members of the public and to
retail dealers for ultimate resale to members of the public, in various
States of the United States other than the State of Georgia, and said
respondent causes and has caused said product when so sold to be
transported in interstate commerce from his said place of business
in Georgia to, into, and through States of the United States other
than the State of Georgia to members of the public and retail dealers
to whom said product is and has been sold.

During said time other individuals, firms, and corporations are
and have been engaged in the manufacture and sale of proprietary
medicines similar in kind and as to purposes of use to that manu-
factured and sold by respondent as aforesaid. Also, during said
time other individuals, firms, and corporations are and have been
engaged in the manufacture and sale of proprietary medicines
adapted to and used in the treatment of the respective diseases and
bodily conditions for which the respondent herein advertises and
recommends his said medicine. Said other individuals, firms, and
corporations have caused and do now cause their said products when
sold by them to be transported in interstate commerce from their
several places of business in various States of the United States
to, into, and through States other than the State of origin of the
shipment thereof. Respondent herein has been during said time
in competition in interstate commerce in the sale of his said product
with the several products of such other individuals, firms, and
corporations.

Par. 2. Respondent herein, during said time, in soliciting the sale
of and in selling said “ Walker’s Old Indian Health Tonic ”, makes
use of and has made use of certain printed coupons or circulars which
he causes to be transported from his place of business in Georgia
to places in other States where said medicine is offered for sale
and sold and where said coupons or circulars are distributed to and
among the purchasing public. Said coupons or circulars have im-
printed thereon various statements and representations as to the
therapeutic value or effect of said medicine, among which are the
following:

Walker's Old Indian Health Tonlic.
Tor liver, kidneys, blood.
The unfalling remedy for laziness and a drowsy, tired, sleepy feeling,
Relieves a bad cold or cough in one day,
Relieves 1a grippe In one day.
Relieves fever in one day.
Relieves weakness and tired feeling in one day.
102050°—~385—voL 18———3
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Relieves pain in the neck, side, shoulder, back or hips In one day,

Relieves bladder and kidney trouble.

Relieves rheumatism, giving quick relief from pain,

Relieves female diseases and women’s troubles.

Par. 3. Respondent’s said medicine is composed of the following
ingredients in approximately the proportions indicated below:

Magnesium sulphate 16.68 grams per 100 cc.
Ferric Chloride .78 grams per 100 cc.
Quinine sulphate . 062 grams per 100 ce.

A very small amount of aromatic sulphuric acid.

Said formula was obtained by an analysis of a bottle of respond-
ent’s medicine. An analysis of a second sample showed only slight
variations in the quantitative analysis. Questions asked Commis-
sion’s medical witnesses were based on tha analyses of both samples.
Two such medical witnesses gave opinions as to the therapeutic uses
and effects of said medicine.

On behalf of respondent no quantitative analysis was given. Re-
spondent testified that the chemist who testified on behalf of the
Commission failed to find the presence of citric acid in the medicine
and that quantitatively the analysis is incorrect. However, citric
acid has no therapeutic effect, as admitted by respondent’s medical
witnesses. Respondent used two medical witnesses, one of whom
was his son. The questions to these witnesses were based on an
assumed qualitative analysis only, namely, ¢ sulphate of magnesia,
quinine, aromatic sulphuric acid, citric acid, and ferric chloride”.

There is little, if any conflict between the testimony given by the
medical witnesses for the Commission and that given by those for
the respondent in regard to the therapeutic uses and effects of re-
spondent’s said medicine and the individual ingredients thereof. In
conformity to such testimony, the Commission finds that said
“ Walker’s Old Indian Health Tonic ” is not a general health restor-
ative and that the use of the word “health ” without proper limi-
tations in the name of said medicine or otherwise in connection there-
with is unwarranted. The Commission further finds that said medi-
cine has no specific effect on the liver; that it has no particular effect
on the kidneys; that it has no therapeutic effect on any disease of
the blood except that it might be of some benefit in cases of simple
anemia; that it is not a remedy for laziness and a drowsy, tired,
sleepy feeling, unless such conditions are due to constipation; that
it is not an effective treatment for colds or coughs or la grippe; that
it does not constitute a treatment for fevers generally, is not an
effective treatment for ordinary fever and would not relieve a fever
in one day ; that it would not relieve weakness and tired feeling unless
such condition is caused by anemia, and then only to a slight extent;
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that it will not relieve pain in the neck, side, shoulder, back or hips;
that it will not relieve bladder trouble; that it is not generally bene-
ficial in the treatment of rheumatism, except to act as a laxative or
purgative where the condition is connected in some way with con-
stipation, and will not give quick relief from pain in such cases;
and that it has no effect in female diseases and women’s troubles
and would not be beneficial in such treatment unless the patient is
constipated.

The Commission therefore finds that said representations of re-
spondent in regard to the therapeutic effects of said medicine are
exaggerated, misleading, unwarranted in fact, beyond the medicinal
value of the same, and that they do not truthfully and accurately
state the therapeutic effect thereof.

Par. 4. The said representations of respondent as to the thera-
peutic value and effects of said medicine have had and do have
the tendency and capacity to confuse, mislead, and deceive members
of the public into the belief that said medicine has general curative
properties in restoring health, without regard to the particular ail-
ment, and that it is a remedy for, or will give relief in, the diseases
and ailments named therein, or is such a remedy or will give such
relief generally without qualification or limitation. Said repre-
sentations of respondent have the tendency and capacity to induce
members of the public to purchase and use said medicine because
of the erroneous beliefs engendered as above set forth, and to divert
trade to respondent from competitors engaged in the sale in inter-
state commerce of products similar in kind and as to purposes of
use to that of respondent and those adapted to and used in the treat-
ment of said respective diseases and ailments.

Par. 5. There are among the competitors of respondent in the
sale of said medicine those who in no wise misrepresent the thera-
peutic uses and effects of their said medicines, and respondent’s acts
and practices as hereinbefore set forth tend to and do divert business
to respondent from its competitors to their substantial injury.

CONCLUSION

The practices of said respondent, under the conditions and cir-
cumstances described in the foregoing findings, are all to the in-
jury and prejudice of the public and of respondent’s competitors,
and constitute unfair methods of competition in commerce and are
in violation of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes ”.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respond-
ent, the testimony in support of the charges of said complaint and
in opposition thereto, and the brief of counsel for the Commission,
and the Commission having made its findings as to the facts with
its conclusion that the respondent has been and is now violating the
provisions of an act of Congress approved September 26, 1914, en-
titled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ”,

It i3 ordered, That the respondent, George L. Walker, his agents,
representatives, servants, and employees, in connection with the offer-
ing for sale, sale or distribution in interstate commerce of ¢ Walker’s
Old Indian Health Tonic ”, or of said preparation under any other
name or names, cease and desist from using the word “health ” in
the name of said product and from representing directly or indi-
rectly:

(1) That said medicine 1s a remedy or cure for or relieves diseases or dis-
orders of the lver, kidneys, or bladder, or that it is a remedy or cure for or
relieves female diseases, women'’s troubles, pain in the neck, side, shoulders,
back, or hips,

(2) That sald medicine i3 a remedy or cure for diseases of the blood or that
it will relieve the same unless such representation is limited to simple anemia.

(3) That said medicine i3 a remedy or cure for laziness and a drowsy, tired,
sleepy feeling; or that it will relieve the same unless such representation is
limited to such conditions resulting from constipation.

(4) That sald medicine is a remedy or cure for weakness and a tired feeling
resulting therefrom; or that it will relieve the same unless such representation
is limited to conditions due to simple ancnia.

(5) That sald medicine 13 a remedy or cure for colds, coughs or la grippe;
or that it will relieve guch allments unless such representation is limited to
the effects on sald allments of relieving constipation if such condition be
present.

(6) That said medicine 1s a cure or remedy for fever; or that it wiil relleve
fever generally.

(7) That said medicine Is a cure or remedy for rheumatism; that it gives
quick rellef from pain; or that it will rellieve rheumatism and pain unless such
representation is limited to such conditions resultlng from constipation,

It is further ordered, That such respondent shall, within 60 days
after the service upon him of a copy of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and
form in which he has complied with the order to cease and desist
hereinabove set forth.
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I~ e MATIER oF

PITTSBURGH TILE & MANTEL CONTRACTORS’
ASSOCIATION ET AL.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1814

Docket 1979. Complaint, Oct. 19, 1931—Order, Aug. 11, 1933

Consent order requiring respondent association, its members and other agents,
representatives, servants, and employees to cease and desist * from directly
or indirectly making application of any resolution, rule, by-law, under-
standing, or agreement, having for its purpose or effect interference with,
or restriction upon the purchase, sale or importation Into the State of
Pennsylvania from any other State of the United States of tiles or
similar materials, including a vitreous enamel tile on a steel base here-
tofore designated and known as ‘Porstelain’, manufactured and sold in
interstate commerce by the Porcelain Tile Company, and particularly from
giving any further force and effect to that certain resolution adopted
by respondent Pittsburgh Tile & Mantel Contractors’ Association on the
9th day of July A.D, 1929, making it an offense for member concerns
to deal in said product formerly known as ‘Porstelain’, Provided, That
this order shall not be construed as restricting the respondent Pittsburgh
Tile & Mantel Contractors’ Association In determining the bona fide
eligibility requirements for membership therein.,”

Mr, PGad B. Morehouse for the Commission.
Davies, Jones, Beebe & Busick, of Washington, D.C., and Alter,
Wright & Barron, of Pittsburgh, Pa., for respondents.

COMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
& Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
the respondents named in the caption hereof have been and are using
unfair methods of competition in interstate commerce in violation
of the provisions of Section 5 of said Act, and states its charges in
that respect as follows:

Paracrarn 1. Respondents, Pittsburgh Tile & Mantel Contractors’
Association, Certified Tile Corporation, Beachview Mantel & Tile Co.,
Dormont Mantel & Tile Co., Highland Mantel & Tile Co., Lincoln
Mantel & Tile Co., Starr Tiling Co., and Twin City Tiling Co. are
all Pennsylvania corporations having their respective places of busi-
hess in Pittsburgh. Respondent Frank J. Haggerty Mantel Co. is
2 Pennsylvania corporation with its principal place of business at
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Homestead, Pa. Respondents David Morris, Frederick Lawrence
Graf, and Fred L. Graf constitute a limited partnership formed
under the laws of Pennsylvania, doing business under the style of
Morris, Graf & Co., Ltd., and having their principal place of busi-
ness at Wilkinsburg, Pa. Respondent Edward M, Aiken, doing busi-
ness under the firm style of Aiken & Co., has his principal place of
business in Pittsburgh. Respondent R. E. Logan, doing business
under the style of R. . Logan & Co., has his prmclpal place of
business in Pittsburgh. Respondents Hettle A. McNeilly, Thomas
McCutcheon, James McNeilly, and Louis McNeilly are copartners
doing business under the firm style of McNeilly Mantel & Tiling Co.
with their principal place of business at McKeesport, Pa. Respond-
ents Mary A. Spellman and James J. Spellman are copartners doing
business under the firm style of M. J. Spellman & Co. and having
their principal place of business in Pittsburgh. Respondent E. J.
Hubbert does business under the firm style of Standard Mantel &
Tile Co. and has his principal place of business in Pittsburgh. Re-
spondent Pittsburgh Tile & Mantel Contractors’ Association will be
hereinafter referred to as the “Association”. Respondents, other
than the Association and Certified Tile Corporation, are members
of the Association and are hereinafter referred to as “member
concerns ”, There are other tile and mantel dealers in Allegheny
County, Pa., who are, or were recently, members of the Association,
but are not joined herein as respondents. They are under suspension
from the Association pursuant to action taken as described in
paragraph 10.

Par. 2. The Association was formed, as a corporation not for
profit, in 1904, under the name Mantel & Tile Dealers’ Credit Asso-
ciation of Allegheny County. A change of corporate name to the
present title was authorized in 1919. The Association is not en-
gaged in the sale or purchase of any commodity. It isa trade Associ-
ation. It has no capital stock. The member concerns of the Associa-
tion are dealers in tile and mantel in Allegheny County, Pa. They
not only sell tile and mantel and related materials, but contract with
purchasers for the installation of tile and mantel. In the regular
course of their business member concerns purchase the commodities
in which they deal from manufacturers thereof and others located
both in Pennsylvania and other States, and cause the same to be
transported from the said various States to their respective places
of business in the county aforesaid. Member concerns are in com-
petition in their said described trade, both among themselves and
with nonmember corporations, partnerships, and individuals en-
gaged in the purchase, sale, and installation of mantel, tile and
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similar materials. Member concerns have the major part of the tile
and mantel trade in said county.

Par. 8. The Certified Tile Corporation was formed as a corpora-
tion for profit, in 1928, with 500 shares of stock of $100 par value
each. It is engaged in buying and selling tile and mantel and re-
lated materials, purchasing the same, in the regular course of its
trade, both in Pennsylvania and in other States, and causing the
said materials to be transported from the various States of manu-
facture to the warehouses of said corporation in Pittsburgh. Sales
of the materials so purchased by the Certified Tile Corporation
are by it made to member concerns of the Association exclusively.
The Certified Tile Corporation is in competition with other vendors
of the same or similar materials in the said county who cause the
materials so purchased to be transported from other States into
Pennsylvania for resale to member concerns and to others competing
with member concerns, as in paragraph 2 hereof alleged. The mem-
ber concerns of the Association are subscribers to the stock of the
Certified Tile Corporation. The said stock and certificates thereof
are held by the Association in escrow as partial security for the ad-
herence of member concerns to the policies of the Association here-
inafter set forth. The Association controls the Certified Tile Cor-
poration. The president, treasurer and secretary of the Association
are respectively the president, treasurer and secretary of the Cer-
tified Tile Corporation. Suspension from the Association is deemed
by the respondents to work a forfeiture of the stock in the Certified
Tile Corporation, owned by any member, during the period of any
member’s suspension.

Par. 4. The avowed purposes of the Association as set forth in
article IT of its charter are as follows:

That the purpose for which the corporation is formed is the encouragement
and protection of trade and commerce among those engaged in the business of
dealing In mantels and tile in the County of Allegheny, in said Commonwealth
of Pennsylvania, by inculcating among them just and equitable principles; by
establishing and malntaining uniformity in commercial usages; by acquiring,
preserving, and disseminating valuable business information; by avoiding and
adjusting, as far as practicable, the controversies and misunderstandings which
are apt to arise between individuals engaged in trade when they bave no ac-
knowledged rules to gulde them; and by these means, to attain to the end that
membership in this corporation may be an assurance to the public of skill,
honorable reputation and probity.

Par. 5. The member concerns have mutually bound themselves to
follow a uniform and concerted course of action on all matters, both

such as may be deemed to be within the purview of the charter pro-
vision of the Association set forth in paragraph 4 hereof, and on any
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other rule of action which the Association may adopt, subject to pen-
alties, by the express terms of article VI, section 8, of the Associa-
tion’s bylaws, in manner following:

The members of this corporation shall be bound to abide by the decision of
the corporate body in all matters coming within the purview of the second
article of the charter of incorporation, and of the general policy of the corpora-
tion adopted pursuant to said second article, and the violation or departure from,
or willful disregard of either the general rules laid down by the corporation in
furtherance of the purpose of its creation, or of any particular rule of action
adopted and laid down by the corporation in any given case, shall upon convie-
tion by the corporation, subject the party so violating, departing from or disre-
garding the rulings and general policy of the corporation, to the payment of a
fine in such sum as the corporation may, by resolutlon, fix.

In case of the nonpayment of any fine imposed upon any member
concern, it is provided by article VIII, section 2, of the bylaws, that
the delinquent member shall be suspended from membership in the
Association,

Par. 6. All concerns joining the Association after the formation
thereof, have agreed, by the express terms of article IV, section 4, of
the bylaws, to abide by the policy adopted by the Association, as to
the conduct of the business in which they are engaged. Applicant
concerns, under article VI, section 7, of the bylaws, do not become
members in good standing in the Association until they have caused
signature to be duly authorized and made of the charter and bylaws
of the Association. The duty of reporting violations of the Associa-
tion’s policies, committed by member concerns, is expressly assumed
by all members under the terms of article VIII, section 1, of the
bylaws.

Par. 7. It is also agreed by the member concerns of the Associa-
tion, by the express terms of article VI, section 1, of the bylaws,
that no member shall resign from the Association so long as it is
engaged in the mantel business, the tile business, or both.

Par. 8. Membership in the Association confers upon member con-
cerns great advantages not enjoyed by nonmember competitors.
Among the said advantages are the following:

(a) The exchange of trade and credit information with other members;

(b) Credit prestige in the trade;

(¢) Prestige in the trade as to the quality of materlals and workmanship;

(@) The certification or guarantee of materials and workmanship by the
Certified Tile Corporation, which are only available to member concerns;

(e) The privilege of buying certain materials which the Certified Tile Cor-
portation has secured the exclusive right to sell in the aforesaid county and
which 1t sells to member concerns only;

(f) The privilege of buying certain materials through the Certified Tile Cor-
poration at discounts greater than those obtalnable by nonmember competing
mantel and tile dealers;
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(9) The right to participate in the dividends of the Certified Tile Corpora-
Hon;

(h) The good will and cooperation of other member concerns; and

(i) The rights and privileges in general of membership in both the Associa-
tion and the Certified Tile Corporation, and of stock ownership in the latter
<corporation.

Par. 9. In 1929, certain of the member concerns of the Association,
not parties respondent herein, made contracts for purchasing and
importing into said Allegheny County, Pa., from the State of Mis-
souri, that certain enameled metal product known as “ porstelain ”,
which product said members were then installing and selling in com-
petition with the materials installed and sold by other member con-
cerns and by nonmembers engaged in said county in the business
described in paragraph 2 hereof.

Par. 10. On July 9, 1929, a resolution was adopted by the Asso-
cciation, wherein it was declared that dealing in said “ porstelain”
was an offense within the provisions of the bylaws set forth in para-
graph 5 hereof, and further, it was therein declared that member
concerns continuing thereafter to deal in * porstelain * would become
subject to the said bylaw provisions. Thereafter, the said member
concerns which had dealt in said “ porstelain ”, as in paragraph 9
herein set forth, having failed or omitted to discontinue their trade
therein, were by this Association fined in substantial sums, were sus-
pended from membership in this Association and were excluded
from the advantages of such membership set forth in paragraph 8
hereof; and they are still deprived of said membership and its said
advantages.

Par. 11. Among the purposes of the understandings and activi-
ties set forth herein in paragraphs 4 to 10, inclusive, are the
following:

(a¢) To prevent, insofar as possible, the purchase and importation into Penn-
sylvania, and the sale of said “ porstelain”, and completely to prohibit such
purchase, Importation and sale by member concerns of the Assoclation;

(b) To coerce certain member concerns to break their contracts, previously
made, for the said purchase, importation and sale of said “ porstelain”;

(c) To diminish the confidence of the trade and of consumers in said
* porstelain™ and to prevent the establishment of such confidence;

(d) To damage and, insofar as possible, to destroy the trade of both the
producers and the dealers in the sald “porstelain” from other States into
Pennsylvania and in that State;

Par, 12. The effect of the understandings and the activities of
respondents as alleged above in paragraphs 4 to 10, inclusive, has

been and is as follows:
(a) To diminish and restrict the purchase, the importation from other States
into Allegheny County, Pa., and the sales in said county, of said  porstelain™;
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(b) To close to the producers and shippers of said * porstelain’ numerous
outlets for interstate trade therein;

(¢) To bring to bear the coercive influences of ostracism, trade isolation and
the loss of the business and monetary advantages, hereinabove in paragraph
8 set forth, upon member concerns neglecting or refusing to adhere to the
policies and agreements of the Association as respects said * porstelain”;

(d) To impress upon member concerns against which action, as described
in paragraph 10, has not been taken by the Association, that they cannot deal
in said “porstelain” without incurring serious penalties;

(e) To deprive dealers in tile and mantel of the free and unobstructed
conduct and control of their respective businesses in such manner as the man-
agers of each concern may deem fit, and to lutimidate and prevent dealers
from trading in saild “ porstelain”;

(f) To deprive the buylng public of Alleglieny Couxcty, Pa., of the benefit of
the free and unobstructed competition between said * porstelain” and other
materials sold and used for the same or similar purposes;

(g) To substantially lessen, hinder, restrict and restrain interstate trade
In said “ porstelain ”, with resulting benefits to the trade of manufacturers of
and dealers in competing materials;

(k) To conduce to a monopoly in Allegheny County, Pa., in favor of the
materials approved by the Association.

Par. 13. The practices and methods of competition hereinabove
described have the capacity and a dangerous tendency to substan-
tially lessen competition in interstate trade in tile and mantel and
allied materials and to create a monopoly in favor of certain mate-
rials approved by the respondents, in an important market for these
materials, and said practices and methods have actually lessened
such competition in the said market. The said practices and methods
of competition of respondents are against the public interest and
constitute unfair methods of competition in commerce between the
States, in violation of Section 5 of the aforesaid Act of Congress

known as the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having come on for final hearing by the Federal
Trade Commission upon the respondents’ answer waiving all further
procedure and consenting that the Commission may make, enter and
serve upon them and each of them an order to cease and desist from
the methods of competition charged in the complaint and the Com-
mission being fully advised in the premises, and it having been
stipulated and agreed by and between counsel for respondents and
counsel for the Commission that the names and designations of
certain of the respondents as they appear in the caption and body of
the complaint hereinbefore entered and served upon all of the fol-
lowing respondents, may be considered by the Commission as having
been amended to conform to the proper names and designations of
said respondents as they hereinafter appear.
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It is now ordered, That said stipulation and agreement be and the
same is hereby approved, that the complaint be so amended, and
that the respondents, Pittsburgh Tile & Mantel Contractors’ Asso-
ciation, Certified Tile Corporation, Beechview Mantel & Tile Co.,
Dormont Mantel & Tile Co., Highland Mantel & Tile Co., Lincoln
Mantel & Tile Co., Starr Tiling Co., all corporations formed under
the laws of Pennsylvania; W. P. Ramsey, doing business as Twin
City Tiling Co.; David Morris, Frederick Lawrence Graf, and Fred
L. Graf, doing business as a Pennsylvania limited partnership asso-
ciation under the style of Morris, Graf & Co., Ltd.; Edward M.
Aiken, doing business under the style of Aiken & Co.; R. E. Logan,
doing business under the style of R. E. Logan & Co.; James Louis
MecNeilly, Hattie A. McNeilly, and Thomas McCutcheon, copartners,
doing business under the style of McNeilly Mantel & Tile Co.; Mary
A. Spellman and James J. Spellman, copartners doing business under
the style of M. J. Spellman & Co.; and E. J. Huber doing business
under the style of Standard Mantel & Tile Co., and the agents,
representatives, servants, and employees of each of them cease and
desist from directly or indirectly making application of any resolu-
tion, rule, bylaw, understanding or agreement, having for its pur-
pose or effect interference with, or restriction upon the purchase,
sale, or importation into the State of Pennsylvania from any other
State of the United States of tiles or similar materials, including
a vitreous enamel tile on a steel base heretofore designated and
known as “Porstelain ¥ manufactured and sold in interstate com-
merce by the Porcelain Tile Co., and particularly from giving any
further force and effect to that certain resolution adopted by re-
spondent Pittsburgh Tile and Mantel Contractors’ Association on
the 9th day of July A.D. 1929, making it an offense for member
concerns to deal in said product formerly known as “ Porstelain ”,
Provided, That this order shall not be construed as restricting the
respondent Pittsburgh Tile & Mantel Contractors’ Association in
determining the bona fide eligibility requirements for membership
therein.

It is further ordered, That the respondents and each of them shall
within 60 days after service upon them of a copy of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which they have complied with the order
to cease and desist hereinabove set forth.
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IN Tz MATTER OF

MAISEL TRADING POST, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 56 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2037. Complaint, May 17, 1982—Decision, Aug, 21, 1933
—-f\~ — .

Where the terms “Indian” or “Indian made”, generally coupled with the
word * jJewelry ”, or with the word or words * bracelet ”, “ring ”, * concha
belt ”, or other words descriptive of various articles of jewelry, had long
come to be known by the public as defining silver jewelry products made
by Indians of the Southwest, by hand processes exclusively, and to be
purchased by the public as such, and jewelry sold to the public under said
terms had acquired a reputation for beauty, artistic character, individuality,
and wearing qualities, and enjoyed a wide, popular demand and distribu-
tion, and the Indians and Indian traders concerned had a valuable good-
will in sald terms as applied to products hand-hammered and fashioned

' exclusively by hand tools and processes (enhanced by the widespread
sentiment in favor of the Indians, and the products of their arts and
handicrafts) ; and thereafter a corporation engaged in the production
of silver jewelry by machinery, with Indian employees, white foreman,
officers and sales forces, and in the sale of said Jewelry in competition both
with Indian traders and others selling jewelry made by Indian silver-
smiths, and with those engaged in the sale of machine made silver jewelry,
in styles similar to those used by the Indians, under such designations
a8 “Indian design” jewelry,

Designated its sald products as “Indian® or “Indian made” and sold the
same to dealer customers throughout the country as “Indian jewelry”
and “Indian made Jewelry”, and so labeled, and described the same in
catalogs and advertising literature furnished to its sald customers,
with the effect that some were misled and decelved into buying said much
more cheaply made products as and for those made exclusively by hand
as aforesaid, there was put into the hands of others, not misled, the
means whereby the public might be induced to buy its said machine-made
products as and for the much more costly and artistic products made by
hand, and hand tool processes, exclusively, by Indians, its own customers
were aided in substantial numbers in selllng its sald products to numbers
asking for jewelry under said terms without realizing that they were made
in large part, or In any part, by machinery, and the public was thereby
caused to purchase its said less costly and lower priced jewelry as and
for that hand-hammered, fashioned, and ornamented by Indians by the use
of hand tools and processes, exclusively, and was induced in a large pro-
portion of cases to purchase sald articles which It otherwise would not
have purchased; and

With the result that it was thereby enabled to undersell competitors selling
true Indlan hand-made Jewelry, retailers were induced to stock and sell
its sald machine-made products by reason of the great advantage thus
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enjoyed over retailers stocking and selling the much more costly Indian
jewelry, made by hand, exclusively, and with the tendency thereby to
eliminate true hand-made Indian Jewelry from many outlets of trade, to
the detriment of the manufacturers and vendors of such jewelry, and with
great resulting hardship to Indian silversmiths throughout the Southwest,
great numbers of whom could not dispose of the hand-made products of
their skill, and the depression in the Indian jewelry line was thereby in-
creased, and with the further result that competitors selling machine-made
jewelry, in Indlan hand-made styles, as “Indian design”, were injured
due to retailer’s trade advantage In stocking and selling machine-made
articles sold to and by them under terms understood by the public as
designating the more costly, artistic, durable and prized hand-made prod-
ucts, as above set forth:

Held, That such acts and practices, under the circumstances set forth, were to
the prejudice of the public and competitors, and constituted unfair methods
of competition.

AMr. Eugene W. Burr for the Commission,
Mr. John S. Simms, of Albuquerque, N.Mex., for respondent. .

Syxorsis o COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a New Mexico corporation engaged in the manufacture
and sale of silver jewelry, and with factory and principal place of
business at Albuquerque, N.Mex., with misrepresenting nature, or na-
ture of manufacture of product dealt in, and advertising falsely or
misleading in said respect, in violation of the provisions of Section 5
of said Act, prohibiting the use of unfair methods of competition
in interstate commerce.

Respondent, as charged, engaged as aforesaid in the manufacture
of such jewelry by machinery, by Indian workmen, supervised by
white foremen and operating modern equipment, including rollers,
dies, punching machine, acetylene torches, lathes and stamping ma-
chinery, represents its said jewelry products as “Indian Made”
and as made by the “ Navajos”, and (in certain advertising) as
made by the Indians by the primitive methods of hand production,
in soliciting the purchase of its said product by means of oral repre-
sentations and by advertisements, circulars, leaflets, catalogs, and
other ways; notwithstanding fact that said products are machine
made, of lower cost, and less beautiful than the Indian hand-made
products with their popularity and reputation for beauty and wear-
ing qualities which the consuming public many years ago came te
associate, and still associates, with the term “ Indian ” and “ Navajo ”
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as applied to silver jewelry * and said various machine made articles
do rot, as do those made by the Indians, differ, one from another,
but are uniform within the respective types.

Such acts and things, done by respondent, as alleged, “ have the
capacity and tendency to mislead and deceive and do actually mislead
and deceive the purchasing public into the belief that the products
manufactured and offered for sale and sold by respondent as afore-
said, are products manufactured by hand by American Indians; and
they have the tendency and capacity to induce and have induced the
purchase of respondent’s jewelry in reliance upon such belief; and
thereby have diverted and now divert trade from and otherwise
injure competitors of respondent”, who include in their number
numerous “ manufacturers, dealers and distributors of jewelry who
market such products under representations such as not to bs mis-
leading or deceptive to the purchasing and consuming public.”

Use by respondent, as charged, of such misleading and deceptive
terms and statements constitutes practices or methods of competi-
tion, “ which tend to and do (@) prejudice and injure the public,
() unfairly divert trade from and otherwise prejudice, and injure
respondent’s competitors, and (¢) operate as a restraint upon and a
detriment to the fair and legitimate competition afforded by hand-
made Indian jewelry in interstate trade ”, and “said false, mislead-
ing and deceptive acts, practices and methods of respondent under
the circumstances aud conditions hereinabove alleged are unlawful
and constitute unfair methods of competition in commerce” within
the intent and meaning of Section 5.

Upon the foregoing complaint, the Commission made the following

Rerorr, Finpings a8 To THE Facts, ANp OrpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Maisel Trading Post, Inc., charging
it with the use of unfair methods of competition in commerce in

1 Ag alleged In the complaint * there are in the southwest portion of the United States
tribes of Indians, including the Navajo Indians in New Mexico and Arizona who for
many years have made, and still make, jewelry from silver by hand processes; and the
sald Indlans have through several generatlons developed great skill and aertistic ability
in the sald craft., The sald craft has acquired certaln tribal and religious significance
and 1t 18 part of the practice and tradition therein that no articles so produced by Indian
band labor are identca), one with another. The said ‘ Indian’ or ‘ Navajo’ jewelry has
acquired & reputation for beauty and wearing qualities and a wide popularity and dis-
tribution, and said Indians bave a valuable good will in the terms ‘ Indian Jewelry ' and
¢ Navajo Jewelry' ag applied to sald hand made products, The consuming public many
yearg ago came to assoclate, and still assoclates, with the sald terms ‘Indian' and
‘Navajo’', a8 applied to silver jewelry, the significance of hand-made products fashioned
and produced by Indian craftsmen.”
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violation of the provisions of said act. Respondent appeared and
filed its answer. Thereafter hearings were held at Gallup, Santa
Fe, and Albuquerque, N.Mex., and evidence, both oral and documen-
tary, in support of the complaint and in defense, was introduced
before a trial examiner duly appointed by the Commission. The
proceeding was submitted on briefs and oral argument and has been
brought on for final determination.

Now, therefore, the Commission, having considered the pleadings,
the oral and written argument and the record herein and, being duly
advised in the premises, makes this its report stating its findings as
to the facts and the conclusions drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarn 1. The respondent is a corporation organized and exist-
ing under the laws of the State of New Mexico with its plant and
principal place of business at Albuquerque in said State. About
1927 a business for the production and sale of silver jewelry was
established by one Maurice Maisel, now president of respondent, and
this repondent was incorporated and took over the said business about
1930. Respondent has since conducted the said business.

Par. 2. Respondent, in the regular course of said business, sends
sales agents, and advertising material from its said principal place of
business in New Mexico into other States and causes its said jewelry
when sold to be shipped from its said place of business in the State
of New Mexico to purchasers thereof located in numerous States of
the United States.

Par. 3. In the regular course and conduct of its business respond-
ent has uniformly been and still is, in constant competition with
other corporations and with individuals and partnerships which are
engaged in the sale and distribution of silver jewelry products
in trade among the States. Certain of respondent’s said competitors
are so-called Indian traders and others who buy jewelry made by
Indian silversmiths or employ Indian silversmiths and sell the prod-
ucts of said Indians in various States of the country. Both respond-
ent and the said described competitors designate their merchandise as
“Indian” or “Indian made” which merchandise is produced by
Indians. Others of respondent’s said competitors are engaged in
the manufacture and sale of silver jewelry not made by Indians, but
made in styles similar to those employed by Indians, and these com-
petitors designate their products as “ Indian design ” jewelry. Re-
spondent and both groups of competitors seek to sell their products
to the same class of customers, to wit, curio dealers throughout the
United States.
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Par. 4. The Indians of the southwestern section of the United
States were not workers in silver before the Spanish conquest. The
making of silver jewelry was early taught to them by the Spaniards.
For generations many members of the Navajo tribe and of the Zuni
and other Pueblo tribes of New Mexico and Arizona have made sil-
ver jewelry exclusively by hand tools and processes. These Indians
have developed great skill and artistic ability in this craft and their
products are widely recognized both by experts and the public as
a form of genuine art. The Indians in earlier times received the
silver in the form of coins, generally Mexican pesos. They now
usually receive it in the form of “slugs” of the standard fineness
of “coin silver ”. After applying heat the Indian silversmith beats
the softened silver into the desired form, whether a bracelet, ring,
concha for a belt, pendant or other article by hand-hammering and
fashions and decorates it by hand tools and processes. The article
is often decorated in part by precious stones of which the turquoise
is by far the most commonly used. The turquoises are received
from whites in finished form ready for mounting.

Many Indian silversmiths use modern hand tools and equipment
made by whites including acetylene torches, American or French
draw plates for drawing wire, dies, and molds. Others use more
primtive tools, dies, molds, and draw plates, largely made by
themselves. Machinery is not in use by Indian silversmiths except
that the stress of competition from producers of jewelry largely made
by machinery, intensified by respondent’s misleading trade terms,
as hereinbelow in paragraph 10 described, has resulted in the intro-
duction by a very few Indians of machine rollers to replace hand-
hammering. Almost all Indian silversmiths working outside of
respondent’s plant, however, maintain the exclusively hand methods
of production. After the article of jewelry is completely fashioned
and decorated there is a nonlustrous, white appearance which would
in time be removed by wear, but which until removed renders the
article unattractive to the public. This is best removed by machines,
buffing wheels, which are in use by many Indian silversmiths.

These wheels when legitimately used are not means of production.
They are, however, sometimes used dishonestly to wear down new
jewelry so as to simulate and to sell, as old, articles of jewelry,
which have long been worn by Indians, and have for that reason
a sentimental value and a higher price on the market as “QOld
Pawn”. The silver jewelry now made for a nation-wide distribu-
tion has a greater variety than that formerly made for the Indians
themselves. In the early days of the craft the Indians made and
acquired jewelry largely for personal ornamentation and as a means
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of investment of family savings. Articles once unknown to the
Indian craft are now fashioned by Indian silversmiths for sale to
whites, such as cigarette holders, knives, spoons and many others.
The tendency of the craft is also strongly toward lighter weight
articles as contrasted with the massive jewelry which the Indians
formerly made for themselves and other Indians. Genuine “Old
Pawn ? articles are generally massive in their silver content and
are purchased chiefly by connoisseurs and collectors.

Par. 5. Respondent employs in its plant only Indians as makers of
its jewelry products. The number so employed by respondent has
varied from about 12 to about 60. They are supervised by a white
foreman. The officers and sales forces of respondent are whites.

Respondent buys its silver in the form of sheets of various gauges
and rolls the same to the required thickness by machine rollers in
lieu of hand-hammering. The sheet is then stamped out by machin-
ery as nearly in the required shape as practicable and is then
smoothed by hand-filing processes. If ornamented by turquoises the
latter are mounted by hand. If the ornamentation is wholly or in
part by design to be superimposed upon, or cut completely through
the article of jewelry, this ornamentation is produced by machine.
If the ornamentation is by the use of dies, the dies may be inserted
in a machine and the ornamentation made mechanically or, in other
cases, such ornamentation is added by the use of hammer upon hand-
manipulated dies.

Conchas for belts are made by machinery. There are processes of
annealing, bending, punching and soldering, which are necessarily
done by hand even in respondent’s plant. Among types of machines
in respondent’s plant used for making jewelry are the following:
Hand and power drop press, double-geared power rolling mill, foot
press, screw press, double bench crank machine, flexible shaft and
motor outfit and draw bench crank machine, together with other
machines for making tools to be used in silver jewelry making. The
use of machinery enables respondent to turn out many times the out-
put per workman, which is possible under exclusively hand methods.
The greatest curtailment of time is in the substitution of machine
rolling for hand-hammering. The cost of production of respond-
ent’s products is far less than that of Indian hand-made jewelry
made in like designs and weight of material.

Par. 6. The individuality, the artistic quality and the beauty of
the article is lessened to the extent that machine work replaces hand
work in any process of production of silver jewelry. The fashioning
of an article of jewelry by the hand application of a hammer is a
process of creation into which the silversmith puts his individual

102050°—35—VOL 18——4
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powers as a craftsman and artist. The substitution of mechanical
rollers, which reduce the silver to a sheet of precisely the thickness
required, diminishes greatly the quality of the product. Persons
who are familiar with silver jewelry made in Indian styles can in
general correctly sort the exclusively hand-made jewelry from that
made with the aid of machinery, on their quality distinctions, and in
particular they can distinguish jewelry which has been hand-ham-
mered from machine rolled products. At times, however, pieces on
the border line of quality or pieces especially made to disguise the
method of production cannot be accurately distinguished. Hand-
hammered jewelry is superior to that rolled by machinery in temper
and durability.

Par. 7. With the increase of tourist travel to the southwest and
the development of the Indian curio business throughout the entire
country, the public demand for Indian hand-made jewelry has grad-
ually increased. The silver jewelry products made by Indians by
exclusively hand processes have long been sold to the public as “ In-
dian” or “Indian made ”, terms generally coupled with the word
“jewelry ” or with the word or words “bracelet ”, “ ring ”, “ concha
belt * or others descriptive of various classes of articles. The public
have long known and purchased the said exclusively hand-made
jewelry produced by Indians under these terms, constantly under-
standing by said terms that the product has been, not merely made by
Indians, but made by Indians by hand. The jewelry sold to the
public under the said terms has acquired a reputation for beauty,
artistic character, individuality and wearing qualities and a wide
popularity, demand and distribution. The Indians and Indian trad-
ers have a valuable goodwill in the said terms as applied to products
hand-hammered and fashioned exclusively by hand tools and proc-
esses. This goodwill is greatly enhanced by a widespread sentiment
in favor of the Indians and the products of their arts and crafts.
This public regard for articles purchased under the said described
trade terms adheres to the jewelry products of Indians only so far as
these products are exclusively made by hand tools and processes.
The desire to purchase and retain an article of “ Indian ? jewelry is
almost entirely destroyed if the ultimate buyer believes or learns that
the Indian maker thereof employed machinery in the rolling or
fashioning of the silver as a partial or entire substitute for hand-
hammering and hand-ornamentation.

Paz. 8. Respondent sells its products to dealer customers through-
out the country as “Indian jewelry ” and “Indian made jewelry ”
furnishing these dealer customers with catalogs, advertising lit-
erature and labels on its jewelry bearing these terms. The said cat-
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alogs, advertising literature and labels come to the attention of
the ultimate buyer.

Par. 9. One effect of respondent’s trade terms, as in paragraph
8 hereinabove described, is to mislead and deceive some dealer cus-
tomers, though a minority thereof, into buying respondent’s prod-
ucts in the belief that these products are made exclusively by hand.
Another effect is to put into the hands of other dealer customers,
who know that respondent’s products are largely made by machinery,
the means whereby the public may be induced to buy, the products
of respondent as and for products exclusively made by hand tools
and processes by Indians. Dealer customers of respondent are thus
in substantial number aided by respondent’s said trade terms in sell-
ing said products, and do sell them, to numerous customers who ask
for jewelry under the said mentioned terms and who do not realize
that respondent’s products are made in large part, or in any part, by
machinery. The said use by respondent of said trade terms causes
the public to purchase respondent’s jewelry in the belief that said
jewelry has been hand-hammered and fashioned by Indians exclu-
sively by the use of hand tools and processes. Thereby the public
is induced in a large proportion of cases to purchase articles of re-
spondent’s jewelry which, but for the use of respondent’s trade terms
hereinabove described, they would not purchase.

Pagr. 10. The respondent, through the use of rollers and other ma-
chines, is able to produce as many times greater output than can be
produced by the same number of craftsmen producing by hand
tools and processes exclusively. Respondent can therefore under-
sell its competitors who make and market jewelry exclusively made
by hand. By the use of respondent’s said described misleading trade
terms respondent obtains a great advantage over competitors who
sell true Indian hand-made jewelry. Retailers who stock and sell
respondent’s products have an advantage over retailers who stock
and sell Indian jewelry made exclusively by hand. The public,
not realizing that respondent’s jewelry is produced in large, or in
any, part by machinery tend to buy the lower priced article of
jewelry; hence retailers are induced to stock respondent’s goods
in preference to Indian jewelry made exclusively by hand tools and
processes.

The tendency is to eliminate true hand-made Indian jewelry from
many outlets of trade to the detriment of the manufacturers and
vendors of Indian hand-made jewelry. This results in great hard-
ship to Indian silversmiths throughout the southwest section of the
United States. Of the large Navajo tribe one-tenth approximately,
or 4,500 are dependent for their livelihood on the silver jewelry
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craft. Of the smaller Zuni tribe one-fifth and in other tribes many
are dependent upon this craft. Great numbers of Indian silver-
smiths who employ exclusively hand methods of production cannot
dispose of the products of their skill. This is only in part due to
the economic depression which strikes especially at luxury mer-
chandise. Other products of Indian skill equally in the luxury
class have been notably less curtailed in sales than Indian jewelry.
The depression in the Indian jewelry line has been increased by
the trade terms of respondent.

Par. 11. Other competitors of respondent who manufacture and
sell jewelry made in general in the styles of Indian hand-made jew-
elry but who designate their products “ Indian design ” jewelry are
injured by respondent’s use of the above described trade terms. By
their term “ Indian design ” jewelry these competitors at least par-
tially place the trade and the public on notice that their products
are not necessarily exclusively made by hand tools and processes.
There is a trade advantage to the retailers in placing on stock an
article which is sold to them, and can the better be sold by them,
under trade terms which are understood by the public to describe
hand-made jewelry, over placing in stock so-called ¢ Indian design”
jewelry.

CONCLUSION

Respondent’s trade terms are literally true but mislead and de-
ceive the public and divert trade from respondent’s competitors to
respondent.

The use of said trade terms by respondent without such explana-
tion as will prevent the misleading and deception of the public is
unfair and unlawful.

The acts and practices of respondent under the conditions and
circumstances described in the foregoing findings are to the preju-
dice of the public and respondent’s competitors and consitute un-
fair methods of competition in interstate commerce within the intent
and meaning of Section 5 of an act of Congress entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been considered by the Federal Trade
Commission upon the pleadings, the evidence received, and the oril
and written argument, and the Commission having made its findings
as to the facts and the conclusion that respondent, Maisel Trading
Post, Inc., has violated the provisions of an act of Congress approved
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September 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”,
It i3 now ordered, That respondent, its agents, representatives, and
employees, shall cease and desist from designating, describing or off-
ering any of its silver jewelry products, made partly by machinery,
for sale in interstate commerce by label, stamp, catalog, advertise-
ment or otherwise, as “ Indian” or “Indian made ”, either with or
without the addition of the word “jewelry” or the addition of a
word, or words for the class of article, as “bracelet”, “ring?”
% concha belt ”, or the like, unless the label, stamp, catalog or adver-
tising shall clearly and expressly state, in immediate context with the
said descriptive terms in conspicuous lettering at least three-quarters
as high and three-quarters as wide as the lettering of said descrip-
tive terms, either that the jewelry so designated, described or offered:

(@) has been rolled by machine, or

(b) has been pressed by machine, or

(¢) has been partly ornamented by machine, or

(d) that there has been used in its production a combination of
rolling, pressing and/or partial ornamentation by machine,
as may have been respectively the method of the manufacture of
respondent’s various products so designated, described or offered for
sale: Provided, however, That the use of hand tools or nonmechani-
cal equipment of whatsoever kind in production, and further that
the use of buffing wheels for the polishing of fully fashioned pieces
of jewelry, shall not preclude the use by respondent of the terms
“Indian” or “Indian made” for any hand-made product, without
the making of any explanatory statement.

It is further ordered, That respondent shall, within 60 days after
the service upon it of a copy of this order, file with the Commissjon
a report in writing, setting forth in detail the manner and form in
which it has complied with and conformed to the order to cease and
desist hereinabove set forth.
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Ix THE MATTER OF

M. B. LYTLE

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2093. Complaint, Mar, ¥, 1983—Decision, Aug. 22, 1933

Where an Individual engaged in Utah in producing and marketing alfalfa
seed, including a varlety thereof commonly designated and known as
“Grimm ", and In the shipment of said seed in bags into and through
various other States, to retail grain dealers, and direct to ultimate pur-
chasers, placed upon bags of his said seed, official Utah seed certification
blue tags, which he had caused to be taken and transferred from other
bags of seed inspected and certified by the State Department of Agricul-
ture, notwithstanding fact that his aforesaid bags had neither been inspected
nor certified by said Department and did not contain the highest qual-
ity of certified seed obtainable, nor seed of pure “ Grimm” variety as
understood from extensive use of such blue tag certification; with effect
of misleading prospective purchasers and purchasers into the erroneous
belief that said seed was of the same purity of variety and pedigree and
had been subjected to the same careful verification of origin, purity of
variety, pedigree of quality, freedom from noxious weeds, and hardiness
as Grimm alfalfa seed of the highest quality, inspected and certified by
aforesaid Department for the State of Utah, and with a tendency so to
mislead, and to divert trade from competitors to himself:

Held, That such practices, under the circumstances set forth, were to the preju-
dice of the public and competitors, and constituted unfair methods of
competition.

Mr. PGad B. Morehouse for the Commission.

Syw~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent individual, engaged at or near the town of Delta, Utah,
in producing and marketing alfalfa seed, including a variety thereof
commonly designated and known as “Grimm”, and in shipping
said seed into and through various other States, with misbranding
or mislabeling as to official indorsement or sponsorship, in violation
of the provisions of Section 5 of such Act, prohibiting the use of
unfair methods of competition in interstate commerce, in that re-
spondents as alleged, places upon bags of his said seed, neither con-
taining highest quality of certified seed obtainable, nor seed of pure
Grimm variety, and neither inspected nor certified by the Utah De-
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partment of Agriculture, official Utah seed certification blue tags?
taken and transferred from other bags inspected and certified by said
department; with effect of misleading purchasers and prospective
purchasers into erroneous belief that seed in question “ is of the purity
of variety and pedigree and has been subjected to the same careful
verification of origin, purity of variety, pedigree of quality, freedom
from noxious weeds and hardiness as ¢ Grimm ’ alfalfa seed of the
highest quality ”, inspected and certified by said department, and
with tendency so to mislead, and to divert trade from respondent’s
competitors to it; to the prejudice of the public and competitors.
Upon the foregoing complaint, the Commission made the following

Rerorr, FinpiNGs as o THE Facts, AND ORpER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “ An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission issued and served a complaint upon
the respondent, M. B. Lytle, an individual, charging him with the
use of unfair methods of competition in violation of the provisions
of said act.

The Commission duly served said complaint upon respondent on
the 11th day of March, 1933, stating its charges in that respect and
containing a notice of a hearing upon a day and at a place therein
fixed, to wit, the 14th day of April, A. D. 1933, at 2 o’clock in the
afternoon at the offices of the Federal Trade Commission in the city
of Washington, D.C. Respondent having failed to appear at the
place and time so fixed or to answer or to show cause why an order
should not be entered by the Commission, the said complaint was
thereupon reissued and served again by registered mail with a new
notice resetting the aforesaid hearing for the same place upon the
9th day of June, 1933, at 2 o’clock in the afternoon. At respondent’s
requests extensions of time having been granted up to and includ-
ing the 3d day of July, 1933, within which he might file answer to
the aforesaid complaint or show cause why an order should not be
entered by the Commission and respondent having continued in his
failure and refusal so to do, thereupon this cause came on for final
disposition upon the complaint pursuant to paragraph (3) of rule
III of the Rules and Regulations duly adopted for the purpose of
carrying out the provisions of the aforesaid act, due notice of which
was served upon respondent with the aforesaid complaint, and the

1 Matter alleged in the complaint relating to inspection and certification in question, is
8et forth in paragraph 2 of the findings, infra at p. 42.
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Commission having duly considered that respondent is in default,
and being fully advised in the premises makes this its report, stating
its findings as to the facts and conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarm 1. Respondent is an individual who is now and for
more than two years last past, has been engaged, at or near the town
of Delta in the State of Utah, in the business of producing and
marketing alfalfa seed including a variety thereof commonly desig-
nated and known as “ Grimm ”. When sold, respondent causes the
said seed to be shipped in bags from Delta, Utah, into and through
various other States of the United States, both to retail grain dealers
for resale and direct to the ultimate purchasers thereof.

In the course and conduct of his business as aforesaid respondent
is and has been in direct and substantial competition with others en-
gaged in the sale and distribution in interstate commerce of alfalfa
seed of the variety known as “ Grimm ”.

Par, 2. For agricultural reasons widely known and approved, a
true knowledge of the source, origin, purity of variety, pedigree of
quality, freedom from noxious weeds, and hardiness is of great im-
portance to the ultimate purchaser of alfalfa seed. Because of that
considered importance, the State Department of Agriculture of Utah
recognizes and regulates the inspection and certification of alfalfa
seed grown within said state by inspecting the alfalfa while growing,
passing upon the aforesaid factors, sealing the bags at the source,
supervising the cleaning of the seed, and attaching to those bags con-
taining the highest quality of “ Grimm ” alfalfa seed a blue tag con-
taining the State’s official certification as to the source, purity of
variety, pedigree, origin, freedom from noxious weeds and hardiness.
Through extensive use such blue tag certification has come to and
does indicate to the purchaser that the bag to which it is attached
contains the highest quality of certified seed obtainable, and on that
account the purchaser pays a higher price than for other grades of
alfalfa seed.

Pagr. 3. In the course and conduct of his interstate business as
aforesaid, respondent has caused to be placed upon bags of his alfalfa
seed, which have not been inspected or certified to by the Utah State
Department of Agriculture and which do not contain the highest
quality of certified sced obtainable, and which do not contain seed
of pure Grimm variety, official Utah seed certification blue tags
which said respondent has caused to be taken and transferred from
other bags of seed which have been inspected and certified to by the
said State Department of Agriculture.
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The transfer and unauthorized use of the aforesaid blue tag by
respondent upon seed not officially inspected and certified to by the
Utah State Department of Agricuture has a tendency to and does
mislead prospective purchasers and purchasers into the erroneous
belief that the said seed was of the same purity of variety and pedi-
gree and had been subjected to the same careful verification of ori-
gin, purity of variety, pedigree of quality, freedom from noxious
weeds, and hardiness as Grimm alfalfa seed of the highest quality
which had been inspected and certified to by the State Department
of Agriculture for the State of Utah, and has a tendency to divert
trade from respondent’s competitors to respondent.

Par. 4. The acts and things above alleged to have been done by
respondent are to the prejudice of the public and to the competitors
of respondent who are engaged in the sale and distribution in inter-
state commerce of alfalfa seed, and are unfair methods of competi-
tion in commerce within the intent and meaning of Section 5 of
an act of Congress entitled “An act to Create a Federal Trade Com-
mission, to define its powers and duties and for other purposes?”,
approved September 26, 1914,

CONCLUSION

The practices of said respondent under the conditions and circum.
stances described in the foregoing findings are to the prejudice of
the public and of respondent’s competitors and are unfair methods
of competition in commerce and constitute a violation of Section 5
of an act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commision to define its powers and
duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having come on to be disposed of by the Federal
Trade Commission upon the failure of respondent to file answer
to the complaint of the Commission duly served upon him and upon
said respondent’s failure to show cause why an order should not be
entered by the Commission requiring him to cease and desist from
the violations of law as charged in said complaint, and the Commis-
sion having made its findings as to the facts and conclusion that
respondent has violated the provisions of an act of Congress ap-
proved September 26, 1914, entitled “ An act to create a Federal
Trade Commission, to define its powers and duties, and for other
Purposes ”,
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It s now ordered, That respondent, M. B. Lytle, his agents, serv-
ants or employees in connection with the sale in interstate commerce
of alfalfa seed, cease and desist:

(1) From placing or causing to be placed upon the bags or sacks
upon which such alfalfa seed is sold official Utah seed certification
blue tags, or in any other wise representing that his said seed has been
officially inspected and certified to by the Utah State Department
of Agriculture, when such is not the case.

(2) From attaching to the bags or sacks in which said seed is
so packed, distributed and sold, tags of the identical shade of blue,
which through extensive use have come to indicate officially cer-
tified highest quality alfalfa seed of the “ Grimm » variety, when
such bags or sacks do not contain such quality and variety of alfalfa
seed—unless and until respondent in conspicuous printing on said
blue tags clearly and truly informs the purchasers and prospective
purchasers of the actual varieties and qualities of the said seed therein
contained.

It is further ordered, That the said respondent within 60 days
from and after the date of service upon it of this order shall file
with the Commission a report or reports in writing setting forth in
detail the manner and form in which they are complying and have
complied with the order to cease and desist hereinabove set forth.
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Ix e MATTER OF

COOK PAINT & VARNISH CO. AND MARK L. JONES,
INDIVIDUALLY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 1959. Complaint, June 17, 1931—Decision, Sept. 23, 1933

%Where a corporation engaged in the manufacture of varnish, paints, shellacs,
wood-fillers and kindred products, and its salesman or agent through whom
it contacted and solicited furniture manufacturing customers and prospec-
tive customers in certain States, pald and offered to pay to trusted em-
ployee foremen finishers of said manufacturing customers and prospective
customers, without their knowledge or consent, substantial sums of money
as a reward for recommending or procuring purchase of said corporation’s
products by thelr employers, or as an inducement for continuing so to do,
or opposing purchase of competitors’ product; with result that competitors
unwilling to resort to such practices found it practically impossible to
obtain any considerable business, trade was unfalrly diverted to it, and fair
competition based upon price and quality was eliminated:

Held, That such acts and practices, under the circumstances set forth, were to
the prejudice of the public and competitors, and constituted unfair methods
of competition.

Mr. Richard P. Whiteley for the Commission,

Littlepage & Littlepage, of Washington, D.C., for respondents,
along with whom appeared McCune, Caldwell & Downing, of Kansas
City, Mo., for Cook Paint & Varnish Co.

Syxopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a Delaware corporation, engaged in the manufacture
and sale of varnish, paints, shellac, wood-fillers, and kindred prod-
ucts, to manufacturers of furniture and others in various States,
and with principal office and place of business in Kansas City (and
with a Cincinnati division or branch called Blackburn Varnish Co.,
which trade name it used in the sale and distribution of certain of
its products in interstate commerce) ; and respondent individual, its
sales manager or general salesman, with bribing employees of com-
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petitors, in violation of the provisions of Section 5 of such act,
prohibiting the use of unfair methods of competition in interstate
commerce.

Respondent company, as charged, through respondent individual,
who acted in its behalf has during several years last past offered
and given to finishers, foremen, and other employees of manufac-
turers of furniture to whom it sells its said products, without the
knowledge and consent of said manufacturers, the respective em-
ployers of said employees, substantial sums of money as inducements
to influence said employers to purchase its products, to recommend
such purchases to their said employers or the use of its said products,
or as promised gratuities for having induced such purchases by such
employers or having recommended the use of its products to them,
such payments having been made by said individual in cash only, in
order to conceal said transactions and the identity of the donors.

Said acts and practices, as alleged, have tended to induce and have
induced the purchase of said company’s products by furniture manu-
facturers, and have tended to divert, and have diverted trade from,
and thereby injured said competitors; all to the prejudice of the
public and respondent company’s competitors.

Upon the foregoing complaint, the Commission made the following

REeport, F1NDINGS AS TO THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, the Federal Trade Commission issued and served a com-
plaint upon the respondents, Cook Paint & Varnish Co., a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, and upon Mark L. Jones, an indi-
vidual, charging them and each of them with' the use of unfair
methods of competition in commerce in violation of the provisions
of said act. Respondents having entered their appearance and filed
answers to the said complaint, hearings were had before a trial
examiner theretofore duly appointed and testimony was heard and
evidence received in support of the charges stated in the complaint
and in opposition thereto. Thereafter this proceeding came on reg-
ularly for final hearing before the Commission on the complaint,
answers, testimony and evidence received and briefs and oral ar-
gument in support of the allegations of the complaint and in
opposition thereto, and the Commission having duly considered the
record and being now fully advised in the premises makes this its
report, stating its findings as to the facts and its conclusions drawn
therefrom:
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FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, Cook Paint & Varnish Co., is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of Delaware with its principal office and
place of business in the city of Kansas City, State of Missouri, and
with an office in the city of Cincinnati, State of Ohio. Said re-
spondent has a division or department called Blackburn Varnish
Co., which name respondent corporation uses as a trade name in
the sale and distribution in interstate commerce of certain of re-
pondent corporation’s products. The said division of respondent
corporation, namely, Blackburn Varnish Co., has its principal office
and place of business in the city of Cincinnati, State of Ohio. Re-
spondent, Cook Paint & Varnish Co., is now, and for several years
last past, has been engaged in the manufacture of varnish, paints,
shellacs, wood-fillers, and kindred products, and in the sale and
distribution thereof to manufacturers of furniture and others located
at places in various States of the United States. Said respondent
causes said products when so sold to be transported from its places
of business in the cities of Cincinnati, Ohio, and Kansas City, Mo.,
into and through other States of the United States to purchasers
thereof located in a State or States of the United States other than
the States of origin of said shipments, and in the course and con-
duct of its said business, respondent Cook Paint & Varnish Co. is
in competition with other corporations, partnerships, firms, and
individuals also engaged in the manufacture, sale, and distribution
of varnish, shellacs, paints, wood-fillers, and kindred products be-
tween and among the various States of the United States.

Par. 2. In the course and conduct of its aforesaid business re-
spondent Cook Paint & Varnish Co. employed respondent Mark L.
Jones as its salesman or general salesman, and said Mark L. Jones
was engaged, as the agent or representative of respondent Cook Paint
& Varnish Co., in the sale of said company’s varnishes and kindred
products throughout various States of the United States, particularly
in the States of Virginia and North Carolina, from the latter part
of April, 1927, until the end of July, 1930.

Par. 3. During the month of April, 1927, the respondent Cook
Paint & Varnish Co. acquired the plant equipment and inven-
tory of the Blackburn Varnish Co., a corporation then engaged in
the business of manufacturing and selling varnishes and other kin-
dred materials, with its principal place of business at Cincinnati,
Ohio. Thereupon, respondent Cook Paint & Varnish Co. caused the
said Blackburn Varnish Co. to be dissolved and a new corporation
to be organized under the laws of the State of Ohio, which new
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corporation was given the same name as that of the old corporation.
All of the stock of said new corporation has since been owned by
respondent Cook Paint & Varnish Co. and said new Blackburn Var-
nish Co. has been and is operated as a department or division of
respondent Cook Paint & Varnish Co. and under the direction and
control of said Cook Paint & Varnish Co officials. Prior to the ac-
quisition by respondent Cook Paint & Varnish Co. of the property
of the old Blackburn Varnish Co., one Mark L. Jones had been and
was engaged as the salesman or agent or representative of said old
Blackburn Varnish Co. in the sale of its varnishes, paints, and kin-
dred products under a written contract, whereby he received certain
commissions on all sales made by him.

Par. 4. At the time that respondent Cook Paint & Varnish Co.
had under consideration the acquisition of the plant equipment and
inventory of the old Blackburn Varnish Co., there was outstanding
against said Blackburn Varnish Co. and its agents, representatives,
servants, and employees a cease and desist order issued by the Fed-
eral Trade Commission on July 19, 1926, forbidding said company
and its representatives to engage in the practices commonly known
as commercial bribery. An investigation had been carried on by an
organization known as the Unfair Competition Bureau of the Paint,
Varnish & Lacquer Industry, maintained by the members of the Na-
tional Varnish Manufacturers’ Association and of the Paint Manu-
facturers’ Association of the United States, with regard to the activ-
ities of the said old Blackburn Varnish Co., particularly with respect
to the practice of commercial bribery, and with especial regard to the
activities of its aforesaid representative, respondent Mark L. Jones.
The said Unfair Competition Bureau had been organized January
1, 1918, with headquarters in Washington, D.C,, principally for the
purpose of suppressing commercial bribery in the paint and varnish
industry, in cooperation with the Federal Trade Commission. As
a result of this investigation, the head or dircctor of said Unfair
Competition Bureau had obtained evidence showing that the said
old Blackburn Varnish Co., through several of its salesmen and
particularly through respondent Mark L. Jones, had been secretly
paying bribes to foremen of certain furniture manufacturers in Vir-
ginia and North Carolina in violation of the outstanding cease and
desist order issued against the said company by the Federal Trade
Commission, and had turned said information over to the chief
examiner’s burean of the Federal Trade Commission for its atten-
tion. Subsequent to this investigation and while the matter was
still pending before the Federal Trade Commission, the aforesaid
head of the Unfair Competition Bureau of the Paint & Varnish
Industry, one M. Q. Macdonald, learned through trade papers that
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respondent Cook Paint & Varnish Co. was considering the acqui-
sition of said old Blackburn Varnish Co.

The president of respondent Cook Paint & Varnish Co. at that
time was one Charles R. Cook, and he has continued as president of
respondent corporation up to the present time. Said Macdonald im-
mediately got into communication with said Cook, and went to
Kansas City, Mo., in the early part of April, 1927, where, in a con-
ference lasting several hours, he gave Cook full information about
the investigation he had made into the affairs of the old Blackburn
Varnish Co. and specifically informed him that the investigation
showed that said Blackburn Varnish Co. had been and was engaging
in the practice of commercial bribery in violation of the outstanding
cease and desist order of the Federal Trade Commission, and that its
activities in that regard had been and were being carried on princi-
pally through respondent Mark L. Jones. Within two weeks after
this conference respondent Cook Paint & Varnish Co. acquired the
plant equipment and inventory of said former Blackburn Varnish
Co., took over its contract of employment with respondent Mark L.
Jones and continued Mark L. Jones in its employ as salesman and
representative until the end of July, 1930. At the time respondent
corporation took over the contract of employment of respondent
Mark L. Jones, said contract contained a provision that said Jones
should not give bribes, gratuities or any form of gift or subsidy to
any customer or any employee of such customers in contravention of
law or of the rules established by the Federal Trade Commission,
and a similar provision was placed in the subsequent contracts of
employment under which Jones served respondent Cook Paint &
Varnish Co. during the years 1928, 1929, and 1930. Other than in-
cluding in its contracts with respondent Jones the provision that
said Jones would not engage in the practice of commercial bribery,
which provision had been included in the contract between Jones and
the old Blackburn Varnish Co., no effort was made by respondent
Cook Paint & Varnish Co., or by its officials, to see that respondent
Jones did not engage in the practice of commercial bribery, despite
the information conveyed by the Unfair Competition Bureau of the
industry as to his previous activities in that practice.

Par. 5. In the southern part of Virginia and in the northern part
of North Carolina there are located a number of manufacturers of
furniture who purchase, for use in finishing their furniture, large
quantities of varnish, shellac, wood-fillers, and other kindred prod-
ucts. Among said furniture manufacturers were the W, M. Bassett
Furniture Corporation of Martinsville, Va., and the Bassett Furni-
ture Co. of Bassett, Va. Each of the aforesaid two furniture manu-
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facturing companies maintain a department in which the furniture
manufactured by them is finished by the application of varnish and
other finishing materials and employ a number of workmen for that
purpose. The workmen so employed are under the supervision, di-
rection and control of foremen, called foremen finishers. It is the
duty of the aforesaid foremen finishers to supervise the application
of the finishing materials and to report to their employers in what
manner said materials function and whether or not they are satis-
factory. The foreman finisher for the W. M. Bassett Furniture
Corporation of Martinsville, Va., from August, 1928, to May 1, 1930,
was one A. F. Lambeth, jr., and the foreman finisher for the Bassett
Furniture Co. of Bassett, Va., from about August 1, 1927, to about
August 8, 1930, was one George W, Snyder.

Immediately after A. F. Lambeth, jr., entered the employment
of the W. M. Bassett Furniture Corporation as foreman finisher
in August, 1928, respondent Mark L. Jones called upon him at his
residence in Martinsville, Va., and told said Lambeth that he, Jones,
was going to sell materials at the W, M. Bassett Furniture Corpora-
tion. He informed Lambeth that he had a load coming in or
already in and that he would split his commission with Lambeth
on everything that he, Jones, sold to Lambeth’s company. At the
time of his conversation Jones handed Lambeth $65 in cash. On
other occasions the said Jones paid Lambeth amounts ranging from
$390 to $454 each, always in cash, making at least eight of said
payments, totaling $2,977. Said Jones told Lambeth to bank the
money paid him as far away from home as possible, and Lambeth
opened an account for this purpose in Greensboro, N.C., some sixty
miles from Martinsville. Said Lambeth already had a banking
account in a Martinsville bank, where he deposited the salary paid
him by the W. M. Bassett Furniture Corporation. At no time,
throughout the whole period while these payments were being made
to said Lambeth by the said Jones, did said Lambeth or said Jones
tell anyone connected with the aforesaid W, M. Bassett Furniture
Corporation about said payments. And during the period when re-
spondent Jones was paying the aforesaid bribes to said Lambeth,
no person connected with the said W. M. Bassett Furniture Corpora-
tion, except said Lambeth himself, knew that the said bribes were
being made.

Par. 6. Immediately after George W. Snyder entered the employ-
ment of the Bassett Furniture Co. of Bassett, Va., as foreman fin-
isher, in August, 1927, he met respondent Mark L. Jones on the
street in Bassett. Said Snyder had known said Jones for a number of
years., At the time of this said meeting in August, 1927, Jones
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handed Snyder about $200 in cash, stating that he was splitting
with Snyder the commission received by him, Jones, on varnish
and shellac that he was selling to the Bassett Furniture Co. for the
Blackburn Varnish Co. division of respondent Cook Paint & Varnish
Co. Jones also informed the said Snyder at that time that he
would pay him a certain percentage of commission so received by
Jones, and Jones continued to make payments to Snyder, always
in cash, and usually shortly after shipments of the respondent
corporation’s products were delivered to the Bassett Furniture Co.
at Bassett, Va. On one occasion said Snyder drove over to Martins-
ville, Va., to the Thomas Jefferson Hotel, with a foreman finisher,
ky the name of Holbrook, employed at another factory, and called
to see respondent Jones in his room at the Thomas Jefferson Hotel.
On that occasion respondent Jones took Snyder in the bath room
and shut the door and there paid him $190 or $197 in cash. Upon
another occasion Snyder met said Jones at the Thomas Jefferson
Hotel in Martinsville, Va., and Jones introduced Snyder to a man
who was with Jones, telling Snyder that the man was his boss or
sales manager. Payments were made by respondent Jones to Snyder
on numerous other occasions, on an average of about once a month
and soon after shipments of respondent corporation’s products came
in at the Bassett Furniture Co. factory. These payments averaged
$200 each. During the period of his employment with the Bassett
Furniture Co. and while these bribes were being paid to Snyder
by respondent Jones, neither the said Snyder or the said Jones told
anyone connected with the said Bassett Furniture Co. about said
payments. And during the period when respondent Jones was pay-
ing the aforesaid bribes to said Snyder, no one connected with the
said Bassett Furniture Co. except said Snyder himself knew that
said bribes were being paid.

Par. 7. One Fred A. Hugenberg, who had been employed as as-
sistant factory manager by the old Blackburn Varnish Co. prior to
the time respondent Cook Paint & Varnish Co. took over certain of
the Blackburn assets and business, was continued in that capacity
in the Blackburn Varnish Co. division of respondent corporation
from about April, 1927, to about the middle of the year 1928, when he
became assistant superintendent of said division and its local city
salesman for Cincinnati. In January, 1929, said Hugenberg was ap-
pointed manager of the Blackburn Varnish Co. division of respondent
Cook Paint & Varnish Co., continuing in that capacity throughout
the year 1929. During the period when said Hugenberg was mana-
ger of the Blackburn Varnish Co. division of respondent Cook
Paint & Varnish Co., he made several trips to certain furniture
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factories in the State of Virginia, said factories being customers of
respondent corporation, which said customers were solicited and sold
by said Mark L. Jones on behalf of said respondent corporation,
stopping at the same hotel and occupying a room adjoining that of
said Jones. While said Hugenberg was in his own or Jones’ hotel
room on one of his said visits to Virginia he was introduced to A.
F. Lambeth, jr., and George W. Snyder by said respondent Mark
L. Jones. The said Lambeth and Snyder, at that time, were both
foremen finishers of furniture factories which were purchasing
respondent Cook Paint & Varnish Co. products through said Mark
L. Jones. Said Hugenberg at that time told said Lambeth that
respondent Jones would be around to see Lambeth every once in a
while to look after what Lambeth was to get and that Jones would
fix things up with Lambeth. Said Hugenberg was introduced to
said George W. Snyder by respondent Jones as Jones’ boss or sales-
manager.

Par. 8. Respondent Mark L. Jones was indicted by the grand jury
of Henry County, State of Virginia, at the July 1931 term of the
Circuit Court of said county, for corruptly influencing agents, serv-
ants and employees, to wit, A. F. Lambeth, jr., and George W.
Snyder, employees of W. M. Bassett Furniture Corporation and
Bassett Furniture Co., respectively, through the payment of certain
specific sums of money. Said indictment charged that said Mark
L. Jones, on certain specified occasions, did unlawfully promise and
give money and other gratuity of the value, respectively, of $65, $389,
$420, $389, $420, $420, $420, and $455 to A. F. Lambeth, jr., the em-
ployee and servant of W, M. Bassett Furniture Corporation without
the knowledge and consent of the said W. M. Bassett Furniture
Corporation, with intent to influence the action of said A. F. Lam-
beth, jr., to the prejudice of the business of said W. M. Bassett Furni-
ture Corporation.

The aforesaid grand jury further charged in the same indictment
that said respondent Mark L. Jones, on certain specified occasions,
did unlawfully offer, promise and give money and other gratuity of
the value, respectively, of $250, of $200, and $200, to the said George
Snyder, an agent, employee and servant of Bassett Furniture Co.,
Inc., without the knowledge and consent of the said Bassett Furni-
ture Co., Inc., and with intent to influence the action of the said
George Snyder to the prejudice of the business of the said DBassett
Furniture Co., Ine,

The said grand jury further charged that said respondent Mark
L. Jones, at various times and places, in said county of Henry, State
of Virginia, from the 1st day of August, 1929, until the 1st day of
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January, 1930, did unlawfully offer, promise and give money and
other gratuity, of value, to A. F. Lambeth, jr., as the agent, employee
and servant of W. M. Bassett Furniture Corporation, without the
knowledge and consent of the said W. M. Bassett Furniture Corpo-
ration, his employer as aforesaid, with intent to influence the action of
the said A. F. Lambeth, jr., to the prejudice of the business of the
said W. M. Bassett Furniture Corporation.

The said grand jury further charged that the said respondent
Mark L. Jones, at various times and places, in said county of Henry,
State of Virginia, from the 1st day of August, 1928, to the 1st day
of August, 1930, did unlawfully offer, promise and give money and
other gratuity, of value, to one George Snyder, he, the said George
Snyder, then and there being an agent, employee and servant of
Bassett Furniture Co., Inc., and that he, the said Mark L. Jones,
then and there made said offer, promise and gift, of money and other
gratuity, to the said George Snyder without the knowledge and con-
sent of the said Bassett Furniture Co., Inc., as employer as afore-
said, with intent to influence, the action of the said George Snyder, to
the prejudice of the business of the said Bassett Furniture Co., Inc.

Thereafter respondent Mark L. Jones appeared by counsel before
the Circuit Court of Henry County, Va., and pled guilty to corruptly
influencing agents, servants and employees as found by the indict-
ment returned by the grand jury of the said county and, with the
consent of the attorney for the commonwealth and the defendant,
the court proceeded to hear and determine the cause without the
intervention of a jury, and after hearings, evidence and argument
of counsel found the said Mark L. Jones guilty as charged in the
indictment and sentenced said Jones to pay a fine of $500 and to
serve two months in jail. The said court further ordered that, as
there were circumstances in mitigation of the offense, the jail sen-
tence be suspended during good behavior of said Jones for a period
of one year.

The bribes paid by respondent Jones to the aforesaid Lambeth
and to the aforesaid Snyder were the same bribes which said Lam-
beth and Snyder testified herein were paid them by Jones because of
the sales made by him to their respective employers of the products
manufactured and sold by respondent Cook Paint & Varnish Co.

Par. 9. The respondent Cook Paint & Varnish Co. purchased the
plant equipment and inventory of the old Blackburn Varnish Co.
with full knowledge of the fact that the said company had been
engaging in the practice of commercial bribery, particularly through
its representative or salesman Mark L. Jones, and thereafter con-
tinued in its employ for a period of more than three years the afore-
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said Mark L. Jones, and took no adequate precautions to prevent
the continuance of the practice of commercial bribery by the said
Mark L. Jones. During the period from April, 1927, to July, 1930,
inclusive, while the said respondent Mark L. Jones was in the em-
ploy of respondent Cook Paint & Varnish Co., the said company
paid said Jones large salaries and commissions, amounting to the
sum of $49,616.01 for the period from April 19, 1927, to December 31,
1927, inclusive, and amounting to $62,917.79 for the period from
January 1, 1929, to December 31, 1929, inclusive. No bona fide or
adequate effort was made by respondent Cook Paint & Varnish Co.
to ascertain whether or not respondent Mark L. Jones, during the
period from April, 1927, to July, 1930, was paying bribes to em-
ployees of customers or prospective customers out of the large sums
of money paid him as salary and commissions by respondent
company.

Par. 10. The duties of foremen finishers in the factories in which
furniture is manufactured by the W. M. Bassett Furniture Corpora-
tion at Martinsville, Va., and by the Bassett Furniture Co. of Bassett,
Va., include the supervision of the finishing work completely, from
the time the furniture enters the finishing department until the finish
has been entirely applied. The greater part of the exterior surface
of furniture made by these two factories is not upholstered and must
be treated or finished by the application of varnishes, such as those
manufactured by respondent Cook Paint & Varnish Co. The fore-
man finisher has a number of men working under him to do the actual
finishing work, but he has complete charge and supervision of their
work and is responsible for the way in which the furniture is finished.
While the foreman finisher does not purchase the finishing materials
used by his employer, he has to report to his employer as to how said
materials function and whether or not they are satisfactory. The
employers of Lambeth and Snyder, the foremen finishers who were
paid large sums of money by respondent Jones, relied largely upon
the opinion and recommendation of said foremen as to whether or
not the finishing materials used by them were satisfactory. One of
said employers testified that, while he examined the furniture after
it was finished with certain materials to determine whether its ap-
pearance was satisfactory, he relied pretty nearly 100 percent on the
recommendations of the foreman finisher, because said foreman was
the only man in the organization who knew anything about the fin-
ishing, or the mixture, or the application of the finishing materials.

Par. 11, In trade territories where the representatives or salesmen
of paint and varnish companies make payments of substantial sums
of money to employees of customers and prospective customers to
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induce such employees to use their influence in having their employ-
ers purchase or use the materials sold by the companies represented
by the salesmen giving such moneys, representatives or salesmen of
competing companies, not resorting to such practices, find it practi-
cally impossible to obtain any considerable amount of business. In
one instance a high class salesman employed by a company to travel
in the paint and varnish sales territory in Virginia and North Caro-
lina reported to his employers that it was almost impossible to obtain
any business in that territory without resorting to the practice known

" as commercial bribery. Because of this report and of the unwilling-
ness of the company in question to resort to said practices it withdrew
its representative from that territory, after expending a considerable
amount of money in an unsuccessful effort to obtain business legiti-
mately., There are manufacturers of varnish and kindred products
who sell, or attempt to sell, or have attempted to sell their products
in commerce in competition with respondent Cook Paint & Varnish
Co. in the States of Virginia and North Carolina and other States of
the Union, whose companies do not engage in the practice known as
commercial bribery.

Par. 12. The foregoing acts and practices of respondents, and each
of them, of secretly giving or offering to give substantial sums of
money to employees of customers or prospective customers of said
respondents, or those of said respondents’ customers or prospective
customers, without the knowledge or consent of their employers, as
inducements to influence said employees to purchase the products of
respondents, or to recommend such purchases to said employers, or
to recommend to said employers the use of respondents’ products, or
as promised gratuities for having induced such purchases by such
employers, or for having recommended the use of respondents’ prod-
ucts to such employers or to influence such employers to refrain from
dealing or contracting to deal with competitors of respondents, or to
influence such employers to continue to deal with respondents have
had the capacity and tendency to injure respondents’ competitors
and have injured said competitors by unfairly diverting trade from
their goods to those of respondents, and have otherwise injured said
competitors of respondents; and the effect of the aforesaid acts and
practices of respondents has been to eliminate fair competition
based upon the price and quality of competing products.

CONCLUSION

The acts and practices of respondents, and each of them under
the conditions and circumstances as described in the foregoing find-
Ings are to the prejudice of the public and respondents’ competitors
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and constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an act of Congress entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answers of the
respondents thereto, the testimony and evidence introduced, and the
briefs and oral arguments of counsel for the Commission and counsel
for the respondent Cook Paint & Varnish Co., and the Commission
having made its findings as to the facts and its conclusion that re-
spondents and each of them have violated the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes ”,

It is now ordered, That respondent Cook Paint & Varnish Co., a
corporation, and its officers, directors, agents, representatives, serv-
ants, employees and successors, or each of them, and respondent,
Mark L. Jones, individually, in connection with the advertising,
offering for sale, and sale in commerce between and among the sev-
eral States of the United States and in the District of Columbia of
varnish, shellac, paints, wood-fillers, and kindred products, do cease
and desist from directly or indirectly—

Secretly giving or offering to give sums of money to employees of
customers or prospective customers of Cook Paint & Varnish Co., or
those of its competitors’ customers or prospective customers, without
the knowledge or consent of their employers, as inducements to in-
fluence said employees to purchase the products of respondent Cook
Paint & Varnish Co., or to recommend such purchases to said em-
ployers, or to recommend to said employers the use of respondent
Cook Paint & Varnish Co.’s products, or as promised gratuities for
having induced such purchases by such employers, or for having
recommended the use of respondent Cook Paint & Varnish Co.’s
products to such employers or to influence such employers to refrain
from dealing or contracting to deal with competitors of respondent,
or to influence such employers to continue to deal with respondent
Cook Paint & Varnish Co.

It is further ordered, That the said respondents, Cook Paint &
Varnish Co., a corporation, and Mark L. Jones, an individual,
within 60 days from and after the date of the service upon them
of a copy of this order, shall each file with the Commission a report
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in writing setting forth in detail the manner and form in which
they are complying and have complied with and conformed to the
order to cease and desist hereinabove set forth.

Commissioner Humphrey dissenting, in memorandum attached.

Dissent of Commissioner Humphrey

One of the one hundred and twenty-five employees of the respond-
ent, Mark L. Jones, admitted three acts of bribery. He plead guilty
to these acts and was fined. All this occurred and Jones left the
employ of the respondent more than one year before the complaint
was issued. These three acts of Jones constituted the only wrong-
doing charged in the complaint. This was stated by the attorney for
the Commission at the final argument of the case. There is no evi-
dence and no act from which it can be presumed that such bribery
will ever be renewed. All the circumstance and evidence is to the
contrary. Under these circumstances, the Commission has no juris-
diction. There is no direct evidence of any kind that goes to show
that the respondent, Cook, ever knew anything about the actions of
Jones, complained of, and every act and circumstance, and Cook’s
whole business career, gives a lie to such conclusion.

The witness, McDonald, is discredited by his own testimony, and
shown unworthy of belief. The other witnesses depended upon
to show knowledge on the part of Cook are confessed bribe takers.
The attempt to show guilty knowledge on the part of Cook by intro-
ducing pleas of guilty on the part of Jones, when Cook was in no
way connected with or had knowledge of the proceedings, is a legal
outrage and undoubtedly prejudiced the right of Cook.

But suppose, but by no means admitting, that the respondent did
know of these three acts of bribery committed by Jones—which as
I have said, constitute the only wrongdoing charged in the com-
Plaint—Do these three acts of one employee out of 125 constitute a
method of doing business by the respondent? hat would be the
legal sense of issuing an order for respondent to cease and desist
from a practice when it is admitted that such practice was abandoned
more than three years ago, and more than a year before the com-
plaint was filed and there is no testimony or circumstance from
which the inference can be drawn that it is to be resumed. I can-
hot see any justification for the expenditure of time and money in
the prosecution of a case that is so manifestly without public interest.
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Ix THE MATTER OF

JOHN McGRAW, E. A, GLENNON, COPARTNERS DOING
BUSINESS UNDER THE NAME OF ROYAL MILLING CO.,,
ETC., AND INDIVIDUALLY

MODIFIED ORDER TO CEASE AND DESIST
Docket 1597, Order, Bept. 25, 1933

Order modifying order in 15 F/T.C. 38, relating to the use of trade or other
names which include the words “ milling company”, or words of lke
import, and the making of representations, by concerns engaged in the
purchase, mixing, and sale of plain and selfrising flour, in competition
with others similarly engaged, and also with those actually grinding wheat
into flour and making and selling such products; as in the order set forth.

The motion heretofore filed by counsel for the Commission to mod-
ify the order to cease and desist that was originally issued by the
Commission in the above-entitled case, having been heretofore, after
due notice to respondents, presented and submitted to the Commis-
sion, and the Commission, having considered the same and being
fully advised in the premises, now sustains said motion to modify
said order to cease and desist.

It i3 therefore ordered, By the Commission that the cease and
desist order heretofore issued by the Commission in this case be, and
hereby is, modified by changing the period at the end of the first
paragraph thereof to a semicolon and adding immediately thereafter
the following words, to wit:
unless and until respondent shall insert and use also the words “ Not Grinders
of Wheat” in Immediate conjunction with its title, corporate name, trade
name or other designation, and in letters equally legible and conspicuous, when

said title, corporate name, trade name or other designation is used on stationery,
letterheads, bags, containers, advertising matter, or otherwise?

1t is further ordered, That all other portions of said original order
be and remained unaffected by this order.?

1 8aid paragraph required respondents, their representatives, ete., to—

“ Cease and desist from carrying on the business of selling flour in commerce among
the several States of the United States under a trade name or any other name which
includes the words ‘milling company’ or words of llke import, and from making rep-
resentations through advertlsements, circulars, correspondence statlonery, or in any
manner whatsoever, designed to promote or otherwise affect interstate commerce, that
they or elther of them is a manufacturer of flour, or that the flour sold by them or
either of them comes direct from manufacturer to purchaser, unless and until respondents,
or the Individual respondent using such words or making such repregentations, actually
owns and operates or directly and absolutely controls a factory or mill whereln is made
by grinding or crushing the wheat berry any and all flour sold or offered for sale by
them or either of them under such tltle or namre, or by or through any such
representations.”

2The second and remaining paragraph of the order constituted the usual compliance
provision calling for such g report within 60 days.
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Similar modifying orders were issued as of the same date in the
other cases of the Royal Milling group as follows:

D. V. JouxnsoN, doing business under the name of TENNESSEE
GraIN Co. and Tennessee Mioruing Co. Docket 1598. (See 15 F.T.
C. 48.)

Nasuvitie RorLer Mirxs Er AL, Docket 1599. (See 15 F.T.C.
49.)

S~yern Mmang Co. e AL, Docket 1600.  (See 15 F.T.C. 51.)

J. A. WgLLs ET AL, doing business as State Milling Co. and Myra-
cle Milling Co.,and individually. Docket 1602. (See 15 F.T.C. 55.)

E. C. FarrcLOTH, SR., ET AL., doing business as Cherokee Mills and
individually. Docket 1604. (See 15 F.T.C. 57.)
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Ix e MATTER OF
MAGNECOIL COMPANY, INC.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §

OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914
Docket 18}6. Complaint, June 16, 1930—Order, Sept. 25, 1933

Consent order requiring respondent, its officers, etc,, in connection with the

sale In interstate commerce of its blankets or other products, fitted with
wiring devices, to cease and desist from,

Representing either orally, or by written or printed reading or plctorial matter

1)

that,
Said products—

(a) Constitute a great discovery or discoveries in electrotherapeutics or will

(v)

(c)

(d)

(2)

cure or prevent diseases, ailments afford a beneficial or remedial influence
therein other than such as may result from heat afforded by sald products
and from a subjective, mental stimulus or effect which may result from
hope and confidence in said products; or

Are based upon and make practical application of the blological, chemical
and other scientific discoveries and theories of well-known scientists or
are the result of painstaking tests and long experience; or

When used as directed, transmit a radio-magnetic energy or a thermo-
electromagnetism to the person using the appliance, causing an increased
activity and revitalizing of the organs and cells of the body, a charging
of the blood stream with electromagnetic energy, an elimination of poisons
and waste matters or & magnetic stimulation of the various cells of the
human body; with a resulting alleviation or cure of diseases or ailments
from which the person may be suffering; or

Are used, endorsed and recommended by prominent and well-known physi-
cians, scientists, hospitals, educators and other well-known and prominent
persons, and have been tested and endorsed by such persons and by in-
stitutions for medical and scientific research; provided that nothing in the
aforesald paragraph shall be deemed to prohibit it from advertising or
representing its sald products as so endorsed or recommended where
treatment by heat or elimination by sweating are indicated; or from
advertising or representing that its said products are endorsed and rec-
ommended by certain specified physiclans and others for such purposes
as sald physiclans and others actually do recommend them, for where such
endorsements are conflned to conditlons where heat or elimination by
sweating are indicated and no compensation in any form is paid
therefor; or

It occupies & large bullding in which its products are manufactured and
its business generally conducted and that it has laboratorles and an ad-
visory and a consulting board of medical experts for analysis and advice
in cases where respondent’s products are being or are to be used; provided
that nothing in such paragraph shall be deemed to prohibit it from adver-
tising or representing that 1t occupies such portion of the bullding in
which it is located as it actnally does occupy.

AMr. Eugene W. Burr for the Commission.
Ball, Musser & Mitchell, of Salt Lake City, Utah, for respondent.
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COMPLAINT

Acting in the public interest pursuant to the provisions of an
act of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that Magnecoil Co., Inc., hereinafter referred to as respondent, has
been and is using unfair methods of competition in interstate com-
merce in violation of the provisions of Section 5 of said act, and
states its charges in that respect as follows:

Paracrapu 1. Respondent, Magnecoil Co., Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Utah, with its principal office and place of
business in Salt Lake City, State of Utah. It is engaged in the
business of manufacturing and selling, to persons located in vari-
ous States of the United States, blankets and other appliances
through which are run or into which are woven copper wire con-
nected to an attachment for plugging into an electric light socket,
and in causing said products, when so sold, to be transported from
the place of manufacture through and into other States of the United
States to the purchasers thereof. In the course and conduct of its
said business respondent is in competition with other corporations,
partnerships and individuals engaged in commerce between and
among the various States of the United States.

Par. 2. In order to induce the public to purchase its said prod-
ucts, respondent causes to be inserted in newspapers, magazines,
periodicals, and other publications of general circulation through-
out the United States and in certain sections thereof, advertise-
ments offering its said products for sale and soliciting the purchase
thereof, and sends from its place of business in Salt Lake City,
State of Utah, to purchasers and prospective purchasers living at
points in various States of the United States, letters, pamphlets,
booklets, and circulars concerning its said products and offering
the same for sale. In the aforesaid advertisements and literature
respondent causes to be set forth many false, misleading, and decep-
tive statements and representations to the effect:

(a) That said products when used as a cover for the human body or a
portion thereof will beneflt, cure and prevent all diseases, ailments and defects
of the human body, a great many of which are specified by name in said
advertisements and literature, and that such products constitute the greatest
discoveries in the field of electro-therapeutics. Whereas in truth and in fact,
respondent’s said products have no curative or therapeutic value apart from
and except because of the heat generated by the electric current passing
over the wires of sald products, that is, except as a heating pad, and will
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not benefit, cure or prevent any of the various diseases, allments and defects
of the human body.

(b) That said products are based upon and make practical application of
the biological, chemical and other scientific discoveries and theories of well-
known sclentists and are the result of painstaking and long experience and
tests, Whereas In truth and in fact, said products are not so based and
make no practical application of any scientific discoveries or theories for
the cure or prevention of human diseases or allments,

(¢) That the sald products when used as respondent directs set up a radio-
magnetic energy and a thermo-electro-magnetism which is transmitted to
the person using the appliance causing an Increased actlvity and revitalizing
of the organs and cells of the body and a charging of the blood stream with
electro-magnetic energy, and an elimination of many times more polsons and
waste matters than is possible by any other method, and a magnetic stimu-
lation of the various cells of the human body, with a resulting cure of any
disease or ailment of which the person may be suffering. Whereas in truth
and in fact, said products when s0 used do not produce any radio-magnetic-
or thermo-electro-magnetism which is transmitted to or has any effect upon
the human body, and do not cause any results other than those which would
be produced as a result of and because of the heat generated in the appliances.

(d) That sald respondent occupies a large building in which its products
are manufactured and its business generally conducted and that it has labora-
tories and an advisory and a consulting board of medical experts for analysis
and advice in cases where respondent’s products are being or are to be used.
Whereas in truth and In fact, respondent occupies only a part of one floor in
this building and has no laboratory or medical advisory or consulting board.

(e) That said products are used, endorsed and recommended by prominent
and well-known physiclans, scientists, hospitals, educators and other well-
known and prominent persons, and have been tested and endorsed by such
persons and by institutions for medical and scientific research. Whereas in
truth and in fact, said products are not and have not been s0 used, tested,
endorsed or recommended.

(f) Respondent makes other false, misleading and deceptive statements and
representations in Its said advertisements and literature of like tenor and
effect as the statements and representations in this paragraph above specifl-
cally set forth.

Par. 3. The aforesaid false, misleading, and deceptive statements
and representations made by respondent in its advertisements and lit-
erature have the capacity and tendency to and do cause many per-
sons to purchase and use respondent’s products in the belief that
said statements and representations are true.

Pazr. 4. The above alleged acts and practices of respondent are
all to the prejudice of the public and of respondent’s competitors,
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an act of Congress entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes ”, approved September 26, 1914,
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ORDER TO CEASE AND DESIST

This proceeding having been considered by the Federal Trade
Commission upon complaint of the Commission and the substituted
answer of respondent which answer constitutes a waiver of further
proceedings herein and a consent that the Commission may make,
enter, and serve upon respondent an order to cease and desist from
the methods of competition in the complaint herein alleged,

1t i3 now ordered, That respondent, Magnecoil Co., Inc., its officers,

" directors, agents, employees, and successors do cease and desist from
advertising or representing either orally or by written or printed
reading or pictorial matter, in connection with the sale of its blan-
kets, or other products fitted with wiring devices, in commerce be-
tween and among the several States of the United States, or between
any State and the District of Columbia, or between any State or
the District of Columbia and any foreign country, or in the District
of Columbia:

(@) That its blankets and other said products constitute a great
discovery or discoveries in electro-therapeutics or will cure or pre-
vent diseases, ailments or defects of the human body or will afford
& beneficial or remedial influence therein other than such as may
result from heat afforded by said products and from a subjective,
mental stimulus or effect which may result from hope and confidence
in such said products of respondent; or

(8) That respondent’s said products are based upon and make
practical application of the biological, chemical and other scientific
discoveries and theories of well-known scientists or are the result
of painstaking and long experience and tests; or

(¢) That the said products, when used as respondent directs, trans-
mit a radio-magnetic energy or a thermo-electro-magnetism to the
person using the appliance causing an increased activity and re-
vitalizing of the organs and cells of the body, a charging of the
blood stream with electro-magnetic energy, an elimination of poisons
and waste matters or a magnetic stimulation of the various cells
of the human body; with a resulting alleviation or cure of diseases
or ailments from which the person may be suffering; or

(d) That said respondent occupies a large building in which
its products are manufactured and its business generally conducted
and that it has laboratories and an advisory and a consulting board
of medical experts for analysis and advice in cases where respond-
ent’s products are being or are to be used; or

(¢) That said products are used, endorsed and recommended by
Prominent and well-known physicians, scientists, hospitals, educators
and other well-known and prominent persons, and have been tested
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and endorsed by such persons and by institutions for medical and
scientific research.

Provided, however, that nothing in paragraph (d) contained shall
be deemed to prohibit respondent from advertising or representing
that it occupies such portion of the building in which it is located
as respondent actually does occupy; and nothing hereinabove in
paragraph (¢) contained shall be deemed to prohibit respondent
from advertising or representing that its said products are endorsed
and recommended by said described persons and hospitals where
treatment by heat or elimination by sweating are indicated; or to
prohibit respondent from advertising or representing that its said
products are endorsed and recommended by certain specified physi-
cians and for others for such purposes as said physicians and others
actually do recommend their use where such endorsements are con-
fined to conditions where heat or elimination by sweating are indi-
cated and no compensation in any form is paid therefor.

It is further ordered, That the respondent, Magnecoil Co., Inc.,
within 30 days after the service upon it of a copy of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which it has complied with the order to cease
and desist hereinbefore set forth.
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IN THE MATTER OF

E. R. SIERING, DOING BUSINESS UNDER THE TRADE
NAME OF DR. CHEESEMAN MEDICINE COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROYED SEPT. 26, 1914

Docket 2092, Complaint, Feb. 28, 1933—Order, Sept. 25, 1933

Consent Order requiring respondent, trading under the name and style of
Dr. Cheeseman Medicine Co., his agents, etc., in connection with the sale
or offering in interstate commerce of a certain medicinal preparation, to
desist from advertising or in any otherwise representing directly or by
implication that (a) sald preparation can be depended upon for relief in
female troubles, or (b) that letters or other statements concerning the
efficacy of the sald preparation in the treatment of any ailment have been
authorized or signed by C. S. Cheeseman, M.D., when in truth and fact
such letters or statements are not so authorized or signed.

My, Bobert H. Winn for the Commission.

CoMPLAINT

Acting in the public interest, pursuant to the provisions of an act of
Congress approved September 26, 1914, entitled “An act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes ”, said Commission charges that E. R. Siering, trading
under the name of Dr. Cheeseman Medicine Company, hereinafter
referred to as respondent, has been and is using unfair methods of
competition in commerce, in violation of the provisions of Section 5
of said act, and states its complaint in that respect as follows:

Paracraru 1. Respondent is an individual, having his principal
office and place of business at 11 East Twelfth Street, New York
City. Respondent is now and has been for more than two years
last past engaged in advertising and selling & medicinal preparation,
designated “ Dr, Cheeseman’s Pills ”, which is represented as a treat-
ment for delayed or suppressed menstruation. Respondent causes
said medicinal preparation, when sold, to be transported from his
place of business in the City of New York, State of New York, into
other States of the Union to purchasers thereof at their respective
locations.

Par. 2. Respondent, in the course and conduct of his business, has
made false or misleading statements and representations in adver-
tisements inserted in various publications having interstate circula-
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tion, including “American Farming ”, issue of December, 1931, and
otherwise:

Ladies positive relief for delayed or overdue perlods. Harmless * * *

Dr. Cheeseman’s Pills—For delayed or suppressed periods, give positive
relief * * * Double strength in stubborn cases, Harmless * * *

* * & TFor delayed or suppressed perlods give positive relief in stubborn
cases.

Milllons of women throughout the world have used our famous pills for thelr
wonderful health giving powers.

Dr. Cheeseman’s Pills regulate the system and quickly allay suffering and
relieve irregularities.

Every woman who values her health should always have a box of these
wonder pills convenient,

Avold serlous consquences—keep healthy—neglect is often dangerous.

They have banished untold suffering from millions of women throughout
the world.

* * * removes all worry and danger of suppressed periods.

The irregularities that menace the health and cause most of the headache,
backache, colic, and nervousness with which women are periodically afflicted
are eliminated through the use of Dr. Cheeseman’s Pills,

They have given relief in the most stubborn cases—and have proven one
of the greatest blessing womanhood has received from science,

There is no longer reason to suffer the periodic pangs of distress and pain.
Let Dr. Cheeseman’s Pillg solve your problem,

A trial will convince any woman,

They are officially guaranteed under the Pure Food and Drugs Act.

Dr. Cheeseman’s Pills are certain to allay the suffering that comes from
monthly irregularities due to any cause.

Their reputation is founded on * * * unfailing satisfaction.

They are * * * certain in their results.

These pills may be taken with perfect safety according to directions,

* * * Dr, Cheeseman’s Pills have relieved women of worry and pain,
Let them do the same for you.

In truth and in fact said statements and representations were and
are incorrect in certain respects and exaggerated in others, in that
said preparation cannot be depended upon generally to induce men-
struation; it does not possess health-giving powers; it is not harm-
less, and has not been guaranteed under the Pure Food and Drugs
Act. Said statements and representations have the capacity and
tendency to mislead and deceive the purchasing public into buying
said medicinal preparation, in the erroneous belief that they are
true, and that the use of said preparation will accomplish the results
set out or indicated in said advertisements.

Par. 3. In the course and conduct of his business, respondent has
also distributed, in interstate commerce, to prospective purchasers of
his medicinal preparation, aforesaid, circular letters purporting to
have been signed by C. S. Cheeseman, M.D., when in truth and in
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fact said letters were not signed by C. S. Cheeseman, M.D., nor by
his direction.

Par. 4. In the course and conduct of his business respondent is
in competition with corporations, partnerships, firms and individuals
engaged in the sale and shipment in interstate commerce of medici-
nal preparations used for the treatment of ailments similar to those
for which respondent recommends his “Dr. Cheeseman’s Pills”,
whose ability to compete successfully with respondent has been and
is being lessened and injured by the methods of respondent set forth
in paragraphs 2 and 3 hereof,

Par. 5. The practices and methods of competition utilized by re-
spondent, described in paragraphs 2 and 3 hereof, are to the detri-
ment of the public and respondent’s competitors, and constitute
unfair methods of competition in commerce within the intent and
meaning of Section 5 of an act of Congress entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes ”, approved September 26, 1914,

ORDER TO CEASE AND DESIST

This proceeding having come on for final disposition by the Fed-
eral Trade Commission upon the complaint and respondent’s answer
waiving hearing on the charges set forth in the complaint and re-
fraining from contesting the proceeding, thereupon pursuant to
paragraph (2) of Rule IIT of its Rules and Regulations duly
adopted for the purpose of carrying out the provisions of an act of
Congress approved September 26, 1914, entitled “An act to create
& Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Commission having considered that re-
spondent by such answer has thereby consented that the Commission
may make, enter and serve upon him an order to cease and desist
from the unfair methods, and the Commission being fully advised
in the premises:

It is now ordered, That the respondent E. R. Siering, trading
under the name and style of “ Dr. Cheeseman Medicine Company ”
and his agents, servants, representatives, and employees, in con-
nection with the sale or offering for sale in interstate commerce
of a certain medicinal preparation known and designated as “Dr.
Cheeseman’s Pills” cease and desist from advertising or in any
otherwise representing, directly or by implication:

(1) That said preparation can be depended upon generally to
induce menstruation; or that it possesses health-giving powers; or
that it is harmless; or that it has been guaranteed under the Pure
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Food and Drugs Act; or that it has any therapeutic value what-
soever other than is actually the case;

(2) That letters or other statements concerning the efficacy of the
said preparation in the treatment of any ailment have been author-
ized or signed by C. S. Cheeseman, M.D., when in truth and fact
such letters or statements are not so authorized or signed.

It i3 further ordered, That respondent shall within 60 days from
the date of the service upon him of a copy of this order file with
the Commission a report in writing setting forth in detail the man-
ner and form in which he has complied with the order herein set
forth.
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Complaint

Ix THE MATTER OF

HIRES TURNER GLASS COMPANY

COMPLAINT (SYNOPSIR), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 268, 1914

Docket 1985. Complaint, Nov. 4, 1981—Decision, Sept. 26, 1938

Where a corporation engaged in the manufacture and sale of mirrors, desig-
nated and advertised as “ copper back”, or * copper backed”, or “backed
with copper”, products made by it under licensed process involving the
covering of the reflecting medium with a mixture of shellac and copper
dust, spread thereon by brush or spray, notwithstanding fact that (1) said
products were not the more costly, expensive, durable and favorably known
mirrors, long prior thereto generally understood by the trade and ultimate
consumers from sald terms as those in which the reflecting medium is
covered with a protective coating consisting of a continuous film or sheath
of solid metallie copper applied through the electro plating process, and (2)
said applications did not result in the application fo the glass of a solid
continuous metallic copper coating or film;

With tendency and capacity to confuse, mislead and deceive the trade and
members of the purchasing public as to the nature of manufacture of its
aforesald mirrors, and induce the purchase and use thereof in such
erroneous belief, and divert frade to it from competitors engaged in the
sale of ordinary or similar mirrors, and from competitors engaged in the
sale of the genuine and more costly “ copper back” or *“copper backed”
mirrors, and who do not misrepresent the kind, structure or mode of manu-
facture of their respective products:

Held, That such practices, under the circumstances set forth, were to the
prejudice and injury of the public and competitors, and constituted unfair
methods of competition.

Mr, Harry D. Michael for the Commission.
Mullen, Mullen, Shea & Massey, of Washington, D.C., for
respondent.
SyNopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, a Pennsylvania corporation, engaged in the
manufacture of mirrors and other glass products, and with principal
place of business in Philadelphia, with misrepresenting product
as to nature or manufacture, and advertising falsely or misleadingly
in said respects, in violation of the provisions of Section & of such
act, prohibiting the use of unfair methods of competition in inter-
state commerce.

Respondent, as charged, engaged as aforesaid in sale of said
mirrors to furniture manufacturers, contractors, builders, and other
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users of mirror glass, advertises and describes as “copper back
mirrors ”, “ copper backed mirrors *, “mirrors backed with copper ”,
and by other similar designations, certain mirrors put upon the
market by it within the last two years, notwithstanding the fact that
said mirrors are not the preferred, genuine, copper back mirrors,
sheathed with copper through the electrolytic process, as known to
the trade and purchasing public from such designations, but are
made in the usual way through placing a coating of silver upon the
glass, and applying to such coating, by brush or other mechanical
means, a mixture of copper dust and shellac.!

Said representations have the capacity and tendency to confuse,
mislead, and deceive the trade and the public into the belief that
respondent’s mirrors are backed with a continuous sheath of solid
copper, without regard to the method used, or that they are so
backed with copper by the use of electrolysis, and to induce their
purchase and use thereof in such mistaken beliefs, and to divert
trade to it from competitors engaged in sale in interstate commerce
of ordinary mirrors, and those engaged in the sale of the more
costly, genuine  copper back ? mirrors, whom it is enabled to under-
sell, while meeting, approximately, the prices of manufacturers of
the ordinary mirrors; all to the injury and prejudice of the public
and competitors.

Upon the foregoing complaint, the Commission made the following

Report, FinpINGs As To THE FacTs, AND OrpER

Pursuant; to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served its complaint upon the
respondent, Hires Turner Glass Co., a corporation, charging said
respondent with the use of unfair methods of competition in inter-

1The process employed in making the genuine copper-back mirrors, as wunderstood
by trade and public, and the advantages assoclated with such mirrors, and the preference
therefor, are alleged in paragraph 5 of the complaint as follows:

Par. 5. That long prior to the time that respondent began to manufacture and sell
gald mirrors and to describe them as aforesald, other manufacturers of mirrors had
devised and used a method and mode of covering the silver on the backs of mirrors
with a continuous sheath or layer of solid copper by the use of electrolysis, and such
mirrors had been described by the manufacturers thereof and had become and are now
known in the trade and by the purchasing public as * copper backed ” or * copper back "
mirrors. That mirrors backed with a sheath of copper by the electrolytiec process as
aforesald came to be and are now known in the trade and among the purchasing public
as mirrors that will not deterlorate as ordinary mirrors do and that resist the action
of the atmosphere and climatic conditions, thus making them particularly guitable for
use in places where they are subject to exposure to fumes, steam, moisture, and water.
That many members of the trade and of the purchasing public prefer mirrors so
covered by a sheath of solid copper for the purposes aforesald to mirrors ocovered
with copper dust and shellac as used by respondent.
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~state commerce in violation of the provisions of Section 5 of said
act.

Respondent having entered its appearance and filed its answer to
said complaint, hearings were had and evidence was introduced in
support of the allegations of said complaint and in opposition there-
to before a trial examiner of the Federal Trade Commission there-
tofore duly appointed.

Thereupon this proceeding came on for final hearing, and coun-
sel for the Federal Trade Commission and counsel for respondent
having submitted briefs and having been heard in oral argument
before the Commission, and the Commission, having duly consid-
ered the record and being fully advised in the premises, makes this
its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarr 1. The respondent, Hires Turner Glass Co., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of Pennsylvania, and has its factory and
principal place of business in the city of Philadelphia in the State
of Pennsylvania. Said respondent is now, and has been engaged for
more than twenty years last past in the manufacture of mirrors and
other glass products and in the sale thereof in interstate commerce
in and among the various States of the United States, and said re-
spondent causes and has caused its said products when so sold to be
transported in interstate commerce from its said place of business in
Pennsylvania to, into and through States of the United States other
than Pennsylvania to persons, firms and corporations to whom or
to which its said products are or have been sold.

Par. 2. In the summer of the year 1930 respondent began to
manufacture in commercial quantities and to sell in interstate com-
merce as aforesaid a type of mirror having a protective coating or
backing consisting of a mixture of shellac and copper dust or
powdered copper. Respondent continued to make and sell such mir-
rors as aforesaid in commercial quantities up to and during the
hearings of this cause. A small quantity of such mirrors had been
made by respondent in the fall of 1929. No general advertising
was done by respondent in connection with said type of mirror until
the spring or summer of 1930 when a large quantity of circulars
or folders was distributed in and among the trade. At first respond-
ent made said type of mirror by applying the mixture of shellac
and powdered copper directly over the reflecting medium (silver
nitrate). A coating of what is known in the trade as ordinary mirror
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backing paint was then applied. Later respondent reversed the rela-
tive position of these coats as to a considerable portion of such type of
mirrors made but also continued the said original method. Re-
spondent applies the mixture-of shellac and powdered copper with
a brush but it may be applied with a spray.

Said mirrors are made by respondent under a license agreement
with Peacock Laboratories, Inc. There are other licenses of Pea-
cock Laboratories, Inc., using the same process. Respondent was
one of the first, if not the first, of such licensees to use the Peacock
process and to advertise and promote the sale of the product. In
said folders previously referred to respondent described its said
mirrors above described as “copper back mirrors”, “copper backed
mirrors ¥ and “mirrors backed with copper.” Said terminology
was also used by respondent, its officers, agents and representatives
in letters, invoices and other papers and communications and in con-
versations with the trade. Since the complaint herein was filed
respondent has used the expressions “mechanically copper sealed
nonelectrolytic ” and “ mechanically copper coated, nonelectrolytic ”,
as well as the terms previously given, to designate its said mirrors.

Par. 3. At the time respondent began to manufacture, advertise
and sell its said mirrors which it described as “copper back” mir-
rors and similar designations, and prior thereto, there was on the
market a type of mirror, known to and designated by a large and
substantial part of the trade and purchasing public as “copper
back ” mirrors and “copper backed” mirrors which were, and are,
entirely different composition, structure, and characteristics from
respondent’s said mirrors, as well as differing in process of manu-
facture. Said mirrors which had become so known are characterized
by a protective coating on the back of the mirror of a continuous
film or sheath of solid metallic copper which is adherent to the
reflecting medium (usually silver nitrate). Such mirror backing
is and has been made by the electrolytic process which is also known
as the electroplating process. Mirrors of this type have been made
in the United States, advertised and sold commercially in large
quantities for various uses and purposes and in large sizes since 1925,
Prior to that time there had been manufacture of such mirrors in this
country to a more limited extent.

One such manufacturer has made such mirrors in this country
for special uses for more than 40 years. Others had made and sold
such mirrors since 1914. Some of such manufacture was for special
uses, some experimental, and some for only a short time or for a few
years. Moreover, mirrors of this type had been imported from
abroad and sold in this country in large quantities from about the
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Year 1900 up to the period of the World War. Such importations
and sale have continued in a lesser degree from said period up to
the present time. Such mirrors were referred to and called gener-
ally in the trade as “copper back” mirrors or “copper backed ”
mirrors in references to the same in conversations, letters and other
communications, Such use of the said terms included manufac-
turers, dealers, users and customers generally. Manufacturers and
dealers in said type of mirror familiarized the trade, including retail
dealers, architects, contractors, manufacturers of products using
such mirrors, and ultimate consumers, with said terms by means of
extensive advertising in various forms, correspondence, solicitation
by salesmen and otherwise.

One large manufacturer of said type of mirror placed a sticker
on the front surface of each such mirror made by it featuring the
term “ copper back.” Such stickers were used by the thousands and
mirrors on which they were placed were shipped to dealers and
ultimately delivered to consumers in all parts of the country. The
process of manufacture and nature of the product were explained
In letters to representatives of said company in all parts of the
United States and also in general advertising matter. This informa-
tion was also passed on to members of the trade and customers by
salesmen and agents so that the said terminology and general method
of manufacture became known to the trade and customers of said
company who dealt in or used such product. While another large
manufacturer of said type of mirror used a trade-mark name to
designate its said product, yet it was well known in the trade and
among users of such products that such trade-mark name stood for
the “ copper back ” mirror of that particular make. Moreover, in
referring to said make of mirrors in conversation, correspondence,
ete., the terms “ copper back” or “ copper backed ” were commonly
and generally used. The advertising matter of this company also
described the general nature of the backing and, in some cases, the
process by which it is made. In other instances the term * copper
back ” is used in connection with the trade-mark name. Said com-
pany also imported large quantities of such mirrors which were
known, described and sold as “ copper back ” mirrors. Other manu-
facturers of this type of mirror used the same descriptive terms in
the sale of their mirrors.

Said use of such terms, as well as knowledge of the general process
of manufacture and the nature of the product was well established
among a large and substantial portion of the trade and purchasing
public who deal in and use such products at the time respondent
and other licensees of Peacock Laboratories, Inc., began to manu-
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facture, advertise and sell the type of mirror made by them and
having thereon a protective coating of a mixture of shellac and
powdered copper and at the time respondent and such licensees began
to describe their type of mirror as “copper back” or by similar
designations. Other terms are and have been used to describe “ cop-
per back ” mirrors made by the electrolytic process of the protective
copper backing thereof, such as “copper coated ”, “electro copper
plated ”, “copper plated”, “electro plated ”, *copper plating?,
“copper coating”, “copper backing ”, “a thin sheet of copper”,
“copper sheathing” and “electro plated copper backed ”, but all
such names are properly descriptive thereof either as a designation
of the product or of the process of manufacture or both. However,
none of such terms has been or is so generally or commonly used as
the terms “ copper back ” or “ copper backed.”

Par. 4. The terms “ copper back ”, “ copper backed ”, and “ backed
with copper ” are aptly, truly and accurately descriptive of the mir-
rors made with a protective coating of a continuous sheath or film of
copper deposited on the reflecting medium by the electrolytic pro-
cess. Such backs are in fact solid metallic copper. Said terms
are not aptly, correctly and accurately descriptive of the type of
mirror made by spreading upon the back thereof a protective coat-
ing consisting of a mixture of shellac and powdered copper regard-
less of whether such coating is immediately next to the reflecting
medium or separated therefrom by an intervening coating of ordi-
nary mirror backing paint. Such a mixture of shellac and pow-
dered copper does not form a solid metallic copper coating or film.
The metallic element is not continuous nor are the particles of
copper in metallic contact. Each particle of copper is surrounded
by a film of shellac and no part of the copper is adherent to or in
metallic contact with the reflecting medium. Such a mixture for
such use is properly described as a “ paint.”

Par. 5. Ordinary or standard mirrors are made by first placing
upon the glass used a coating of silver nitrate or other material
which forms the reflecting medium. Over this reflecting medium is
then spread a thin film of shellac and over this is then applied one
or more coats of what is known in the trade as ordinary mirror
backing paint. Such mirror backing paint is also used on respond-
ent’s mirrors as aforesaid and also on the electrolytic “ copper back ”
mirrors heretofore described. The electrolytic “ copper back ? mir-
rors require expensive and special equipment to make, and usually
. sell for a higher price than ordinary or standard mirrors. Respond-
ent’s said type of mirrors requires no special equipment and sells for
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approximately the same price as ordinary mirrors or only slightly in
excess thereof,

Prior to the time respondent and other licensees using said Pea-
cock process began to manufacture such mirrors, the electrolytic
“ copper back ” mirrors in and among a substantial part of the trade
and purchasing public, acquired a reputation as being mirrors of
high quality and long life and as being mirrors that would resist
adverse atmospheric and climatic conditions for a much longer time
than ordinary mirrors.

Par. 6. From the time respondent began to manufacture and sell
its said mirrors which it described as  copper back ” and by sim-
ilar designations, it has been in competition in the sale of said mir-
rors in interstate commerce with manufacturers and dealers in the
ordinary type of mirrors above described and also with manu-
facturers of and dealers in “copper back” mirrors made by the
electrolytic process. During such time other individuals, firms, and
corporations in the various States of the United States are and have
been engaged in the manufacture of said ordinary mirrors and said
“ copper back ” mirrors made by the electrolytic process and in the
sale thereof in interstate commerce, and such manufacturers and
dealers have caused and do now cause their products, when sold by
them, to be transported from various States of the United States to,
into, and through States other than the State of origin of the ship-
ment thereof.

Par. 7. The representations of respondent as aforesaid in regard
to its said mirrors have had and do have the tendency and capacity to
confuse, mislead and deceive the trade and members of the purchas-
ing public into the belief that such mirrors are backed with a con-
tinuous sheath or film of solid metallic copper which is adherent
to the reflecting medium or that it is backed with such a film of
copper deposited thereon by the electrolytic process, when in truth
and in fact they are not so backed. Said representations of re-
spondent have had and do have the capacity and tendency to induce
members of the trade and of the purchasing public to purchase and
use said product because of the erroneous beliefs as above set forth,
and to divert trade to respondent from competitors engaged in the
sale in interstate commerce of said ordinary mirrors and also of said
“ copper back ” mirrors made by the electrolytic process.

Par. 8, There are among the competitors of respondent in the sale
of its said mirrors those who in no wise misrepresent the kind,
structure or mode of manufacture of such competing products,
and respondent’s acts and practices as hereinbefore set forth tend
to and do divert business to respondent from its competitors, to
the substantial injury and prejudice of such competitors.
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N CONCLUSION

The practices of said respondent, under the conditions and cir-
cumstances described in the foregoing findings, are all to the injury
and prejudice of the public and of respondent’s competitors, and
constitute unfair methods of competition in commerce and are in
violation of an act of Congress approved September 26, 1914, en-
titled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion ‘upon the complaint of the Commission, the answer of respond-
ent, the testimony in support of the charges of said complaint and
in opposition thereto, briefs filed herein and oral argument by coun-
sel for the Commission and for the respondent, and the Commission
having made its findings as to the facts and its conclusion that said
respondent has violated the provisions of an act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”,

1t i3 ordered, That respondent, Hires Turner Glass Co., a corpora-
tion, its officers, directors, agents, representatives, servants, and em-
ployees in connection with the sale, offering for sale, or distribution
in interstate commerce of mirrors having thereon a protective coat-
ing consisting of a mixture of shellac and powdered copper, cease
and desist from designating the same as “copper back” mirrors,
“copper backed ” mirrors, mirrors “backed with copper”, or by
other word, words or expression of the same meaning or like import.

It is further ordered, That respondent within 60 days from and
after the date of the service upon it of this order shall file with the
Commission a report in writing setting forth in detail the manner and
form in which it is complying with the order to cease and desist
hereinabove set forth.
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Ix taE MATTER OF
YOUELLS-PRIVETT EXTERMINATING CORPORATION

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 2068. Complaint, Oct. 15, 1932.—Decision, Sept. 26, 1933

Where a corporation engaged in the manufacture of vermin exterminator and
in the sale thereof to druggists and other retailers, for resale to the
ultimate purchaser, falsely represented through labels and other adver-
tisements that said product would mummify carcasses of rats and mice
and prevent offensive odors therefrom, and supplied retail customers with
advertising of similar tenor for soliciting the business of the ultimate
purchaser; with result that such customers bought sald product in reli-
ance upon the truth of such false representations, and repeated the same
to the ultimate purchaser who bought in reliance upon the truth thereof,
and with tendency to increase the sale of said product to the injury
of competitors who did not pursue such methods, and whose ability to
compete was lessened and Injured thereby, and to mislead and deceive
prospective purchasers as to effect, results and value of product in ques-
tion, and divert trade to it from its competitors:

Held, That such practices, under the circumstances set forth, were to the
prejudice of the public and competitors and constituted unfair methods of
competition,

Mpr. PGad B. Morehouse for the Commission.
Sy~opsis or CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent, a New Jersey corporation, engaged in the manufacture
and sale of an alleged vermin exterminator under the names of
“Rat Snap ” and “ Youells Original Rat Snap ”, and with principal
place of business in Plainfield, with misbranding or mislabeling,
advertising falsely or misleadingly as to nature of product, and
offering deceptive inducements to purchase, in violation of the pro-
visions of Section 5 of said act, prohibiting the use of unfair
methods of competition in interstate commerce.

Respondent, as charged, engaged as aforesaid for more than two
years last past, in the sale of said product principally to various
druggists and other retail customers in the various States, through
. its labels and other published advertisements “ represents to its pro-
spective customers that the said product, when used according to
directions printed upon the package, will mummify the carcasses
of the killed rats and mice, prevent offensive odor from the same, and
that cats and dogs will not touch it.”
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Respondent further, as alleged “also places in the hands of its
aforesaid retail customers advertising matter setting forth said false
representations, knowing and intending that the said representa-
tions are to be passed on to the ultimate consumer with the object.
and result of effecting a sale by the said retailer customer to the
said ultimate consumer.”

Respondent also, “ as a further inducement to its prospective re-
tail customers”, “has promised to cause to be inserted and paid for-
advertisements containing such false claims with the intent and
object and effect of promoting the resale of said product, and re-
spondent has thereafter failed and refused to perform according to
such promise.”

Respondent’s prospective retail customers, as alleged “believing
and relying upon the truth of the aforesaid representations, have
purchased and do purchase respondent’s said product, have resold
and do resell the same to the ultimate consumer, and have repeated or
passed on the aforesaid false representations to the ultimate con-
sumer, who in turn, believing and relying upon the truth of respond-
ent’s representations relative to the effect of his said product, pur-
chase the same from the said retailers”; to the detriment of the
public and competitors, including those who do not pursue such
methods of competition, and whose ability to compete with it is and
has been lessened and injured thereby.

Upon the foregoing complaint, the Commission made the following

Rerort, FiNDINGS A8 TO THE Facrs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a.
complaint upon the respondent, Youells-Privett Exterminating Cor-
poration, a corporation, charging it with the use of unfair methods
of competition in commerce in violation of the provisions of said
act. Respondent having entered its appearance and filed answer
to the complaint herein, hearings were had and evidence was intro-
duced upon behalf of the Commission and respondent before a
trial examiner of the Commission, duly appointed thereunto.
Thereupon, this proceeding came on for consideration without oral
argument, upon the record herein and brief of counsel for the Com-
mission, after due notice to respondent, and the Commission having -
duly considered the matter and being fully advised in the premises,
makes this its findings as to the facts and its conclusions drawn
therefrom:
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FINDINGS AS TO THE FACTS

Paracrare 1. Respondent is a corporation organized and exist-
ing ir the State of New Jersey with principal place of business at
Plainfield, in said State. Since 1926, it has been engaged in the
manufacture and sale of vermin exterminator under the name
“ Youell’s Original Rat Snap ” principally to various druggists and
other retail customers for resale to the ultimate purchasers. Re-
spondent has caused such product, when sold, to be shipped from its
place of manufacture in the State of New Jersey through and into
various other States of the United States to the purchasers thereof.
The Commission finds that in the conduct of its business, respondent
was and is in competition with other corporations, partnerships,
firms and individuals engaged in the sale and distribution of rat
poisons in interstate commerce.

Par. 2. In the course and conduct of its business, as aforesaid,
through its labels and other published advertisements, respondent
has represented to its prospective customers that the said product,
when used according to directions printed upon the package, will
mummify the carcasses of killed rats and mice, prevent offensive
odors from the same, and that cats and dogs will not touch it. Re-
spondent also places in the hands of its aforesaid retail customers
advertising matter setting forth said representations knowing and
intending that the said representations are to be passed on to the
ultimate purchaser with the object and result of effecting a sale by
the said retail customer to the said ultimate purchaser.

Par. 3. The product manufactured and sold by respondent is a
hard cake composed of approximately 48 percent molasses, 3514 per-
cent grain cereal, 2.6 percent mineral constituent, 114 percent phos-
phorus, 13.3 percent water, a very small amount of hydrochloric acid,
and a trace of cyanide. The product is administered by leaving
crumbled portions thereof where they will be accessible to rats and
mice,

On behalf of respondent, lay testimony was received of instances
where rodents had succumbed to this poison and had left no odor.
A sample of respondent’s product furnished by it was tested by the
Bureau of Biological Survey through its Division of Predatory
Animal and Rodent Control. The testimony of the witnesses who
conducted such test was that rats and mice after eating the poison
died but did not become mummified or dried up, and that there was
a most offensive odor therefrom. Briefly, these tests consisted of
placing hungry rats of different species in separate cages with five
grams of respondent’s product in each cage. The following day all
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of the rats were dead and no offensive odors were noticed. The sec-
ond day there was a noticeable odor. The third day the odor was
very noticeable and on the fourth day the odor became so strong and
repulsive that it was necessary to remove the dead rats from the
laboratories. The carcasses at that time were round and inflated
from decomposition and were not dried up nor mummified in any
way.

From a consideration of all of this testimony the Commission finds
that respondent’s representation that the said product, when used
according to directions, will mummify the carcasses of the killed rats
and mice is false and misleading; and respondent’s representation
that it will prevent offensive odors from the same is false and mis-
leading. In paragraph 2 of the complaint it was alleged that re-
spondent falsely represented that cats and dogs would not touch
his product. The Commission finds nothing in the evidence to sus-
tain this allegation.

Par. 4. Respondent’s prospective retail customers believing and
relying upon the truth of the aforesaid false representations have
purchased and do purchase respondent’s said product; have resold
and do resell the same to other ultimate purchasers, and have re-
peated or passed on to the ultimate purchasers the aforesaid false
representations and the ultimate purchasers believing and relying
upon the truth of such representations relative to the effect of the
said product have purchased the same from the said retailers.

Par. 5. The testimony of representatives of competitive firms was
to the effect, and the Commission finds that such claims tended to
increase the sales of respondent’s product to the injury of com-
petitors who do not pursue the methods of competition hereinabove
described and whose ability to compete with respondent is and has
been lessened and injured by reason thereof.

Pagr. 6. The use by respondent of the foregoing false representa-
tions in connection with the interstate sale of its product has the
capacity and tendency to mislead and deceive prospective pur-
chasers as to the effect, results and value of the use of this said
product and tends to divert trade from its said competitors to
respondent. :

Par. 7. The complaint further charged that respondent, as an
additional inducement to its prospective retail customers, promised
to cause to be inserted and paid for, advertisements containing such
false claims with the intent, object and effect of promoting the resale
of said product and that respondent thereafter failed and refused
to perform according to such promise. Respondent’s testimony
was to the effect that promises of free advertising were never made
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in bad faith, but that in certain instances such contracts were not
carried out, due to lack of capital. There is no evidence that such
failures constituted a method or business practice on the part of
respondent in connection with its interstate trade.

CONCLUSION

The practices of said respondent under the conditions and cir-
cumstances described in the foregoing findings are to the prejudice
of the public and respondent’s competitors and are unfair methods
of competition in interstate commerce, and constitute a violation of
an act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of
respondent thereto, the testimony taken and brief filed in support
of the complaint, and the Commission having made its findings as
to the facts and conclusion that the respondent has violated the pro-
visions of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes ”,

It is now ordered, That the respondent Youells-Privett Extermi-
nating Corporation, a corporation, and its agents, representatives,
servants, employees, and each of them, in connection with the sale or
offering for sale in interstate commerce of a rat poison of the same or
substantially the same composition as the poison heretofore known
as “ Youell’s Original Rat Snap ”, cease and desist from making the
following statements and representations or statements and repre-
sentations of like or similar import or effect:

(1) That such poison will mummify the carcasses of killed rats
or mice.

(2) That such poison will prevent offensive odors from killed
rats and mice.

It i3 further ordered, That so much of the aforesaid complaint
as charges the respondent with falsely representing that cats and
dogs will not touch the said poison and with breach of agreements
with customers relative to advertising be, and the same is, hereby
dismissed on the ground that such charges have not been proven.

It is further ordered, That the respondent shall within 60 days
after service upon it of a copy of this order file with the Commission
a report in writing, setting forth in detail the manner and form in
which it has complied with the order to cease and desist hereinabove
set forth. '
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IN TaoE MATTER OF
S. W. PIKE, SEEDSMAN, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5§ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2086. Complaint, Jan. 19, 19383—Decision, Sept. 26, 1933

Where a corporation engaged In the sale of seeds of various kinds, through

(a)

advertisements in newspapers and magazines of general circulation, and
through such agencies as post cards, catalogs, leaflets, and other printed
and written matter distributed through the malil,

Represented that it would send free of charge two dozen Gilant Darwin
Tulips, five packages of assorted flower seed, one package of new Ever-
blooming Easter Lily and 1its catalog, for flve names of friends who
love flowers and 20 cents to cover packing and postage, and that if accepted
within ten days it would send free of charge a beautiful hardy Chinese
Regal Lily bulb, and sent post-card communications or advertisements
advising the addressee that “As your friend Informed us you are
interested in flowers, we have a free offer of 2 dozen Giant Darwin
Tulips together with our catalog to send you, and offered also to “send
post paid 5 pkts. assorted flower seed for fall or spring planting; 1 pkt.
New ‘Everblooming Easter Lily’ which will blossom most all summer
if planted now (also a wonderful house plant) all for only five names
of friends who love flowers and 20 cents to cover packing and postage”,
with the further offer to include, in event of acceptance within ten days,
“ ¥Free, a beautiful hardy, Chinese Regal Lily bulb ”, along with the asser-
tion “ This opportunity may never come to you again”;

The facts being no Giant Darwin Tulips were sent, pursuant to saild first adver-

(®)

tisement, and the so-called “Free offer” was predicated upon an order
from its catalog, of $3 or more, neither said tulips nor lily bulb were
included without charge, but cost thereof was Included in that of the
other items, and orders were received and accepted irrespective of any
ten-day limitation, which it included to Indicate as unusual, its usual
and characteristic method of competition; and

Made such pretended free offers in catalogs and other advertlsing dis-
tributed among purchasers and prospective purchasers as * we will gend
40 large pkts. assorted vegetable and flower seed; one-half dozen fine
Everblooming Tuberoses and 25 of our best named Gladioll in assorted
colors, measuring 315 to 5 inched circumference, all for only 98 cents ”—
together with offer to include, in event of acceptance within ten days,
“free a large blooming size Regal Lily that sells for 50/ eents—don’t ask
how we are able to do this, but take advantage of it now, for this offer
may never be made again ”, along with the assertion that “ In appreciation
of your order, we give these wonderful freec offers * * * taken from
our select stock”, and “ being large growers we are in a position to give
these wonderful offers to you”, and made it its practice to distribute with
its catalog a so-called free offer of two dozen large Giant Darwin Tulips;

The facts belng that shipment of the tulips was conditioned upon the making

up of an order of $3 or more herelnabove set forth, and cost thereof and
of the Regal Lily bulbs was included in prices charged for other items, so
that it derived a compensation from any and all transactions resulting
from its so-called * free offers ”, or any of them;
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With tendency and capacity to mislead and deceive the public into believing
said tulips and other things would be received without charge in return
for names of flve friends and 20 cents to cover packing and postage, and
with effect of misleading and deceiving the public into acceptance of such
so-called free offer, and purchase of products catalogued by it, in accord-
ance with the terms thereof, in the belief that it was offering its products
at reasonable prices, while furnishing purchasers those things described
in its so-called free offers, without charge to the purchaser or compensation
or return to it, and of diverting trade to itself from competitors offering
and selling their various products, truthfully advertised and described, and
with capacity and tendency so to mislead, decelve and divert:

Held, That such practices were all te the prejudice of the public and com-
petitors, and constituted unfair methods of competition.

Mr. James M. Brinson for the Commission.

SynNopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, an Illinois corporation, engaged in the sale of
seeds of various kinds, and with principal place of business at St.
Charles, Ill., with advertising falsely or misleadingly in violation
of the provisions of Section 5 of such act, prohibiting the use of
unfair methods of competition in interstate commerce; in that re-
spondent, engaged as aforesaid, advertises “ free ” offers of certain
seeds and bulbs, the facts being that the things thus advertised
free, are either not sent, or are predicated upon the making of cer-
tain other purchases, at a price sufficiently high to compensate re-
spondent for the entire transaction, so that such so-called free articles
are not in fact included with other things ordered by the purchaser,
without cost to such purchaser; with effect of misleading and de-
ceiving the public and of diverting trade to respondent from com-
petitors truthfully advertising and describing their various products,
and with capacity and tendency so to mislead, deceive and divert;
all to the prejudice of the public and competitors.*

Upon the foregoing complaint, the Commission made the following

Report, FINDINGS 48 TO THE Facts, AND OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued, and on January 21, 1933, caused
duly to be served on S. W, Pike, Seedsman, Inc., hereinafter desig-
nated respondent, its complaint, charging that said respondent had

1The various allegations of the complaint, as set forth In detail therein, are fonnd
and set forth substantially verbatim in the findings, infra.

102050°—35—vorL 18——T
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been and then was using unfair methods of competition in interstate
commerce in violation of the provisions of said act, fixing February
24, 1933, at the office of the Federal Trade Commission in Washing-
ton, D.C,, as the time and place, for appearance or answer, and con-
taining a copy of the Rules of Practice of the Commission with
respect to answer or failure to answer, the pertinent part thereof
being as follows, to wit:

Falilure of the respondent to appear or to file answer within the time as above
provided for (referring to the time fixed for answer, not less than thirty days
from the service of the complaint), shall be deemed to be an admission of all
allegations of the complaint and to authorize the Commission to find them to
be true, and to walve hearings on the charges set forth in the complaint.

The respondent having failed either to appear or to answer, or
to take any other action in this proceeding, or in relation thereto, at
or within the time fixed by the complaint, or at any other time, and
this proceeding having come on to be heard upon the complaint, in
accordance with the aforesaid Rules of Practice, and the Commission
having considered the record and being fully advised in the premises,
finds all the allegations of the complaint to be true and that the
respondent has waived hearings on the charges set forth in the
complaint and the Commission files this its report in writing stating
its findings as to the facts and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

Paracrara 1. Respondent, S. W. Pike, Seedsman, Inc., isnow, and
has been for several years last past a corporation organized, exist-
ing, and doing business under and by virtue of the laws of the State
of Illinois, with its principal office and place of business at St.
Charles in said State. It has been, during said period, and now is,
engaged in the business of offering for sale and selling seeds of vari-
ous kinds in commerce among and between the various States of the
United States, and when sold in pursuance of orders therefor re-
ceived by mail, it has caused, and now causes such product or prod-
ucts to be transported from its said place of business at St. Charles,
in the State of Illinois, to purchasers located in the various States
of the United States other than the State of Illinois.

In the course and conduct of such business respondent has been,
and is in competition with individuals, partnerships, and corpora-
tions offering for sale and selling seeds in interstate commerce,

Par. 2. Tt has been and is the practice of respondent to offer for
sale and sell its seeds by means of advertisements in newspapers and
magazines of general circulation in and through the various States
of the United States, and also through the agency or medium of post
cards, catalogs, leaflets, and other printed and written matter dis-
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tributed through the mails in and through the various States of
the United States.

As inducement to the purchase of its products respondent has, on
such post cards distributed as aforesaid, represented that it would
send free of charge two dozen Giant Darwin Tulips, five packages
of assorted flower seed, one package of New Everblooming Easter
Lily and its catalog for five names of friends who love flowers and 20
cents to cover packing and postage, and that if accepted within ten
days it would send free of charge a beautiful hardy Chinese Regal
Lily bulb.

In truth and in fact it has not been and is not the practice of
respondent to furnish free of charge, nor has it furnished free of
charge, two dozen Giant Darwin Tulips or any Giant Darwin Tulips
to persons who, in compliance with the terms and conditions of re-
spondent’s offer on its said post cards, have transmitted to respond-
ent the required names of flower lovers and the 20 cents to cover
packing and postage. It has been and is the practice of respondent
to send such persons five packages of assorted flower seed, one pack-
age of New Everblooming Easter Lily, and, when accepted within
ten days, to send a Chinese Regal Lily bulb, together with the catalog
and a leaflet containing language purporting to be a free offer of
two dozen Giant Darwin Tulips.

As further inducement to the purchase of its products respondent
has, in advertisements including such post cards, catalogs, leaflets,
and other printed and written matter, distributed in and through the
various States of the United States as aforesaid, made false repre-.
sentations and statements to the effect that it was and is offering
to the public certain of its products free of charge.

The following is typical of the false and misleading representa-
tions of respondent in respect to one of its so-called free offers on
bost cards:

As your friend informed us you are interested in flowers, we have a FREB
OFFER of 2 doz. Glant Darwin Tulips together with our catalog to send you.
Will also send postpaid § pkts. assorted flower seed for fall or spring planting;
1 pkt, New “ Everblooming Easter Lily ” which will blossomn most all summer
if planted now (also a wonderful house plant) all for only 5 names of friends
who love flowers & 20¢ to cover packing & postage. If accepted within 10
days, will include FREE a beautiful hardy Chinese Regal Lily bulb. This
opportunity may never come to you again.

The following is typical of the false representation of respondent
in respect to its so-called free offer which has appeared in catalogs
distributed by it among purchasers and prospective purchasers in
the various States of the United States:

To new customers: Just to prove to you the wonderful gnality of *Pike's
Can’t Be Beat” seeds and bulbs, we will send 40 large pkts. assorted Vegetable
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and Flower seed; 14 dozen fine Ilverblooming Tuberoses and 235 of our best
named Gladioll in assorted colors, measuring 3% to 5 inches circum., all for
only 98¢—1f this wonderful offer is accepted within 10 days, will include FREF
a large blooming size Regal Lily that sells for 50¢—Don't ask how we are
able to do this, but take advantage of it now, for this offer may never be made
again,

gIn appreciation of your order, we give these wonderful FREE offers which
are taken from our select stock, Being large growers we are in a position to
glve these wonderful offers to you. We doubt if any other concern in the coun-
try will duplicate these offers whicvh are good for 10 days from the time you
receive this catalog. Be sure to stipulate your choice on your order sent in.

It has been and is the practice of respondent to distribute with its
catalogs, among purchasers and prospective purchasers in the vari-
ous States of the United States, a leaflet on which there appear near
the top thereof in large and conspicuous letters the words “ free
offer.” Below such words in conspicuous letters, but smaller than
those in which the words “ free offer” are expressed, appear the
words “2 Dozen Large Giant Flowering Darwin Tulips”, and
below such language is the following:

On every order made up from our catalog amounting to $3 or more we will
send two dozen large Glant Darwin Tulips in assorted colors, Our selection of
at least 12 kinds, absolutely free, if free offer is returned within 10 days.

In truth and in fact the products so offered to the public as free
by respondent were not and are not delivered, furnished, or supplied
free of charge, or without any compensation or return to the re-
spondent, and the cost of such products purported and purporting
to be given free of charge has been, was, and is included by respond-
ent in the price purchasers have been and are required to pay for
products purchased from respondent in accordance with the terms
of its various so-called free offers.

The products of respondent described as Chinese Regal Lily bulbs,
offered free if the terms of such offer are accepted or fulfilled within
ten days, have not been and are not furnished free of charge, but on
the contrary respondent has been enabled and is enabled to derive
a compensation out of or from any and all transactions resulting
from its various free offers, or any of them.

The various offers have not been special or unusual but have been
and are the customary methods employed by the respondent in the
regular course of its business, and its restriction of certain of its
offers to a period of 10 days has been and is employed by respondent
in order to indicate as unusual a practice which, in fact, has been
and is its usual and characteristic method of competition, and it
has been and is the practice of respondent to disregard entirely the
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10-day limitation expressed in its advertisements, and to accept and
fill orders received by it from purchasers and prospective purchasers,
whether or not they have been accepted within 10 days.

Pag. 3. The language used by respondent on post cards distrib-
uted by it among purchasers and prospective purchasers in the va-
rious States of the United States, to wit:

As your friend informed us you are interested in flowers, we have a free
offer of 2 doz. Giant Darwin Tulips together with our catalog to send you.
Will also send postpaid 5 pkts. assorted flower seed for fall or spring planting;
1 pkt. New “ Everblooming Easter Lily ” which will blossom most all summer
if planted now (also a wonderful house plant) all for only § names of friends
who love flowers & 20¢ to cover packing & postage. If accepted within 10
days, will include FREE a beautiful hardy Chinese Regal Lily bulb. This op-
portunity may never come to you agaln,
has had, and has the tendency and capacity to mislead and deceive
the public into the belief that in return for five names of friends who
love flowers and 20 cents to cover packing and postage, respondent
would send two dozen giant Darwin tulips, five packages assorted
flower seed for fall or spring planting, one package of New Ever-
blooming Easter Lily and a Chinese Regal Lily bulb, if its offer
should be accepted within ten days.

The so-called free offer of respondent distributed among pur-
chasers and prospective purchasers in connection with its catalog,
has had and has the capacity and tendency to mislead and deceive
and has misled and deceived the public into acceptance of such so-
called free offer of respondent, and into the purchase of products
listed in its catalog, in accordance with the terms of such so-called
free offers, in the belief that respondent has been and is offering
for sale and selling its products for reasonable prices and yet fur-
nishing purchasers thereof products described in such free offers

without charge to the purchasers and without compensation,
return or loss to respondent.
The aforesaid acts and practices of respondent have had the ca-

pacity and tendency to divert, and have diverted, trade to respondent
from its competitors offering for sale and selling in interstate com-
merce, their various products truthfully advertised and described.

CONCLUSION

The above and foregoing practices described in paragraph 2
hereof have been and are all to the prejudice of the public and com-
petitors of respondent, and have been and are unfair methods of
competition within the meaning of Section 5 of the act of Congress
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ”, approved September 26,
1914,
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ORDER TO CEASE AND DESIST

This proceeding having been duly heard by the Commission upon
the complaint, in accordance with the provisions of its Rules of
Practice, therein set forth, and duly served upon respondent, and
the Commission having made its report in writing stating its find-
ings as to the facts and its conclusion drawn therefrom that respon-
dent, S. W. Pike, Seedsman, Inc., a corporation, has been and is
violating the provisions of the act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes”,

It is ordered, That respondent, S. W. Pike, Seedsman, Inc., a cor-
poration, its officers, agents and employees, in connection with offer-
ing for sale or selling its products in interstate commerce, cease
and desist from representing in postcards, letters, circulars or other-
wise as follows:

(1) As your friend Informed us you are interested in flowers, we have a
free offer of 2 doz. Giant Darwin Tulips together with our cataleg to send you.
Will also send postpaid 5 pkts. assorted flower geed for fall or spring plant-
ing; 1 pkt., New * Everblooming Easter Lily” which will blossom most all
summer if planted now (also a wonderful house plant) all for only 6 names
of friends who love flowers & 20¢ to cover packing & postage. If accepted
within 10 days, will include free a beautiful hardy Chinese Regal Lily Bulb.
This opportunity may never come to you again,
and from making representations of similar tenor or import unless
and until each and every article of merchandise represented as
being offered purchasers is sent them in accordance with such
representations.

(2) That any of its products are offered free to the purchaser of other
products when the value of the former is included in the price of the latter.

It is further ordered, That respondent file with the Commission
within 60 days from and after service of this order, a report
in writing setting forth in detail the manner and form of its com-
pliance with the order to cease and desist.
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IN THE MATTER OF

CARMAN-ROBERTS COMPANY, INC.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2113. Complaint, Aug. 17, 1933—Order, Oct. 9, 1933

Consent order requiring respondent corporation, ity officers, ete., in connection
with the sale or offer in interstate commerce of alkalies, detergents or
cleansers, to cease and desist from substituting or passing off trisodium
phosphate as and for monosodium phosphate, to purchasers or prospective
purchasers thereof, )

Mr, PGad B. Morchouse for the Commission.
Frane & Wright, of New York City, for respondent.

CoMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Carman-Roberts Co., Inc., a corporation, hereinafter referred to as
respondent, has been using unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of said
act, and states its charges in that respect as follows:

ParacrapH 1. Respondent, Carman-Roberts Co., Inc., is a cor-
poration organized and existing under the laws of the State of
Delaware, with its principal place of business in the city of Pitts-
burgh, State of Pennsylvania. It was originally incorporated in
the year 1922 as “Laundry Supply Company ”, and adopted its
present corporate name November 5, 1929. For more than two years
last past it has been engaged in the sale, both at wholesale and retail,
of alkalies, and detergents or cleaners under various trade names,
mixed and compounded by it and consisting of such ingredients as
caustic soda, soda ash, trisodium phosphate and sodium bicarbonate.
When sold, respondent causes said products and compounds to be
shipped in kegs or barrels from its principal place of business in
Pennsylvania in, through and to various other States of the United
States for delivery to the purchasers thereof. In the course and
conduct of its business as aforesaid, respondent is and has been in
direct and active competition with other individuals, partnerships,
and corporations engaged in the sale and distribution in interstate
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commerce of like products and compounds. Respondent has never
mixed, compounded, sold or distributed in interstate commerce a
product known as monosodium phosphate.

Par. 2. There are three forms of sodium phosphate, to wit: mono-
sodium, disodium and trisodium, each form containing the number
of atoms of soda indicated by the name thereof. Monosodium phos-
phate has an acid reaction; disodium phosphate is neutral; tri-
sodium phosphate is alkaline. While monosodium phosphate is a
more expensive product than trisodium phosphate—and is used as
the active principle in sal hepatica and other medicinal and car-
bonated waters and also as a re-agent in baking powders—the dif-
ference between it and trisodium phosphate is not apparent to the
eye.

Pagr. 3. In the course and conduct of its business as aforesaid res-
pondent has been following the practice of knowingly substituting
and shipping trisodium phosphate to purchasers who have ordered
monosodium phosphate and the said purchasers have unknowingly
accepted and paid respondent for trisodium phosphate under the
erroneous belief that respondent had complied with their order
according to the terms thereof and had not “ passed off ” or substi-
tuted an entirely different and less expensive product therefor.

Par. 4. In the course and conduct of its business as aforesaid, by
means of filling with trisodium phosphate, the orders of purchasers
for monosodium phosphate, respondent has followed the practice of
misrepresenting the quality, composition, effect and value of the
commodity sold to the said purchasers, and they, believing and
relying upon the truth of said representation have bought and paid
respondent therefor.

Par. 5. The acts and things above alleged to have been done, the
substitution as aforesaid, and the false and misleading representation
thereby made by respondent, are to the prejudice and injury of the
public and to the competitors of respondent, have the tendency
unfairly to divert trade from respondent’s competitors to respondent,
and constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an act of Congress entitled “ An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”, approved September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having come on for final hearing by the Federal
Trade Commission upon respondent’s answer waiving all further
procedure and consenting that the Commission may make, enter and
serve upon it an order to cease and desist from the unfair methods
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of competition charged in the complaint, and the Commission being
fully advised in the premises:

It i3 now ordered, That the respondent Carman-Roberts Co.,
a corporation, and its officers, agents, representatives, and em-
ployess, in connection with the sale or offering for sale in interstate
commerce, of alkalies, detergents or cleansers, cease and desist from
substituting or passing off trisodium phosphate as and for mono-
sodium phosphate to purchasers or prospective purchasers thereof.

1t is further ordered, That the respendent shall, within 60 days
from the date of the service upon it of a copy of this order, file
with the Commission a report in writing setting forth in detail
the manner and form in which it has complied therewith.
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IN THE MATTER OF

AMERICAN COLLEGE, AMERICAN UNIVERSITY,DENTON
N. HIGBE, INDIVIDUALLY AND AS PRESIDENT OF
AMERICAN COLLEGE AND AS PRESIDENT OF AMERI-
CAN UNIVERSITY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. & OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 203}, Complaint, May 13, 1932—Decision, Oct. 10, 1933

Where two corporations respectively engaged in the sale of correspondence

courses in, (1) * pedopractic”, through which course It was undertaken
to teach purchasers how to diagnose, treat and correct many disorders
and deformities of the foot, by manual physical procedure and other
methods, including dietetles, mechanotherapy, exercise, manipulations,
massage, etc., and, (2) physiotherapy, through which course, involving
such subjects and/or basic sciences as physiological therapeutics, mechano-
therapy, nature cure, spinal adjustment, and suggestive therapeutics,
and anatomy, psychology, pathology, symptomatology and diagnosis, it
was undertaken to teach purchasers, by mail, how to diagnose, treat and
relieve human ailments by manual physical means, and by methods of
mental suggestion; and an individual, president and principal owner of
the capital stock of the two corporations, and by virtue of such owner-
ship in active control thereof and manager and director of their policies;

(a) Falsely represented through their advertisements that graduates of the

(b)

course of * Pedopractic” should earn from $200 to $500 a month and that
their earnings might easily be from $400 to $1,000 a month, or more, or
even $50 a day, and that graduates in the course of physiotherapy could
have large clienteles, big lucrative practices, and amazingly big incomes,
with many physiotherapists earning from $3,000 to $5,000 a year, and that
the student, almost immediately after graduation, could earn a larger in-
come than he made before taking it, facts belng such representations were
80 greatly exaggerated as to be false and misleading to prospective student
purchasers;

Represented that the respective corporations contracted or undertook
to refund to the students of thelr respective courses every cent paid there-
for, without red tape or delay, if earnings did not come up to the student’s
expectations, or, in the case of the pedopractic course, if the students were
in any way dissatisfied with instruction and service received, or dld not
feel capable of entering the work, or to continue their instruction until
satisfied, should their earnings prove disappointing, facts being such re-
funds were admittedly granted only under exceptional circumstances,
and were not granted where a graduate’s office, following opening thereof
by bhim, was thereafter closed by State authorities, and such represents-
tions were false and misleading:
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(¢) Represented that no license was required by persons practicing methods
of diagnosis, treatment and correction which they undertook to
teach in the course in pedopractic, and that their home study course
in physiotherapy would qualify the student to practice such subject
successfully, facts being that licenses are required by the great majority
of the States as a condition precedent to diagnosis, treatment and correc-

" tion of disorders and deformities of the foot, by persons who hold them-
selves out as qualified to treat and correct such ailments, or for diagnosis
and treatment of human ailments, as students in or graduates of the
course of physiotherapy would purport to diagnose and treat, for which
license the great majority of such students or graduates would not be
acceptable candidates; and

(a) Represented that millions of patients demanded the treatment in physio-
therapy, for the giving of which only a few thousand were qualified, and
that students in and graduates of the latter course might qualify as
bPhysiotherapists and establish themselves in a profession, the services of
which were demanded, as aforesaid, with resulting elimination of the long
wait so common to other professions:

With capacity and tendency to mislead and deceive the public and student and
brospective student purchasers into believing they were offering courses of
instruction which qualified students and graduates thereof to earn large
sums through the practice of the aforesaid subjects, that courses in ques-
tion were offered under a money back arrangement, by which the money
paid would be refunded at the desire of the student, and that students in
and graduates of the courses were qualified to practice the things taught
therein in any State, without examination or license, and with result that
a large number of the public, in reliance upon such mistaken beliefs thus
induced, applied for and subscribed to said courses in preference to those
of competitors, who did not make such false, exaggerated, misleading and
deceptive statements and representations, and trade was thereby diverted
from them:

Held, That such acts and practices, under the eircumstances set forth, consti-
tuted unfair methods of competition.

Mr, Robert H, Winn for the Commission.
Mr. Leo Conlon, of Chicago, Ill., for respondents.

COMPLAINT

Acting in the public interest, pursuant to the provisions of an
act of Congress approved September 26, 1914, entitled “An act to
Create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that ‘American College, a corporation, American University, a cor-
Poration, and Denton N. Higbe, individually and as president and
Principal stockholder of respondent American College, and as presi-
dent and principal stockholder of respondent American University,
hereinafter referred to as respondents, have been and are using
unfair methods of competition in interstate commerce in violation
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of the provisions of Section 5 of said act, and states its charges in
that respect as follows:

Paracraru 1. Respondent American College is a corporation or-
ganized, existing, and doing business under and by virtue of the laws
of the State of Illinois, with its principal office and place of business
in the city of Chicago in said State. Respondent American Univer-
sity is a corporation organized, existing, and doing business under
and by virtue of the laws of the State of Illinois, with its principal
office and place of business in the city of Chicago, in said State.
Respondent Denton N. Higbe caused respondent American College,
a corporation, and respondent American University, a corporation,
to be organized and incorporated and is the president and principal
stockholder of respondents American College and American Uni-
versity, and as such respondent Higbe owns and controls the said
respondent corporations and manages and directs their policies.
Respondent Higbe has his principal office and place of business in the
city of Chicago, State of Illinois.

Respondents’ businesses consist in the sale and delivery by mail
and other means of transportation of certain courses of instruction
to subscribers or purchasers thereof located in various States of
the United States. After the said courses of instruction have been
subscribed for or purchased the respondents ship and cause to be
transported from their principal places of business in Chicago, Ill.,
the printed matter, examination questions, charts, information, and
paraphernalia comprising the said courses of instruction to the pur-
chasers thereof located in a State or States of the United States
other than the State of Illinois. Said subscribers or purchasers
are members of the general public, and are hereinafter referred
to as students.

In the course and conduct of their said businesses respondents are
in competition with other corporations and individuals and with
firms and partnerships engaged in the sale and interstate delivery,
by mail and other means of transportation, of courses of instruc-
tion to subscribers or purchasers thereof located in various States of
the United States.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent American College, advertises and
offers for sale a course of instruction in a subject called by them
Pedopractic. This course of instruction is represented by respond-
ent American College as a course of instruction in drugless and non-
surgical methods for the alleviation and correction of foot ailments.

Par. 3. In the course and conduct of its business as described in
paragraph 1 hereof, and in and about advertising and offering for
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sale the said course of instruction in Pedopractic respondent Ameri-
can College has inserted or caused to be inserted advertisements in
various periodicals, newspapers, and magazines having an interstate
circulation. Among others, the following representations and state-
ments are included as a part of such advertisements:

Barn money as a foot specialist. Learn quickly at home * * * Earn
Wwhile you learn * * * Build up a business or practice that will pay you
thousands yearly.

Earn big money as a foot specialist * * * Learn quickly at home i
spare time * * * Rarn while you learn * * * e teach you how to
quickly “cash in” on your knowledge.

Be a foot specialist. Earn more money * * * Learn quickly at home in
Spare time * * * Earn while you learn. The demand for your services
will be so great that you can start in your own home and earn the cost of
Your training while you are studying the course,

In the course and conduct of its business as aforesaid respondent
American College caused letters, circulars, booklets and brochures
to be sent to those prospective students who have had their attention
directed to the course in Pedopractic offered for sale and sold by
respondent American College by such advertisements as those here-
tofore referred to or otherwise and who have requested information
regarding the said course in Pedopractic. These requests have been
received from various States of the United States, and respondents
caused the said letters, circulars, booklets, and brochures to be sent
to such prospective purchasers from the State of Illinois to their
points of location in various States of the United States. In these
letters, circulars, booklets, and brochures the respondent American
College made the following, among other, statements and represen-
tations:

Of course, if you have the intelligence and the determination possessed by
the average individual who investigates Pedopractic, you will, in all prob-
ability, be able to make a great deal more than you can make in any other
Vocation open to you and be your own boss. But why be satisfled with jJust
a good income—say one of $3,000 to $5,000—when you can earn twice this
much for a few years, by being the first Pedopractor in e live and growing
community.

The cost of the training need not cause you to hesitate because you can
begin earning money when you finish the first half of the course and can
easily earn more than the entire cost of the course before you have comnpleted it.

But don’t conclude that you will not get very much from each person, be-
cause you permanently correct their foot disorders and foot deformities. The
Permanent removal of the causes usually required a dozen calls or more, over
a course of several weeks, and you can easily collect from $2 to $3 a visit
and $10 to $20 for arch supports—from $25 to 350 from each client—when the
advantages of your plan are pointed out.

How much any practitioner can earn will depend largely upon his skill,
his experience, his personality, his business ability, the population of the
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community in which he is located, etc. The earnings of Foot Correctionists
vary for the reasons stated, but it would be safe to say that one should make
from $200 to $500 a month,

The industrious student should have little difficulty in earning, durlng his
study of his course, many times the cost of the course to him,

Foot correctionists earn large incomes * ™ * The average charge per
visit i3 $2. Time required is about fifteen minutes. This means an income
of $8 per hour or $30 daily. And once established there Is no limit to the
number of patients the properly tralned Pedopractor can attract,

In truth and in fact, the actual or probable earnings available
to those who subscribe for or purchase the correspondence course
in Pedopractic offered for sale and sold by respondent American
College are in most instances less than the amounts stated by said
respondent, or may be earned only after many years of practice. In
many jurisdictions students or graduates of this course would not be
allowed to engage at all in the practice of Pedopractic without
obtaining a license by passing an examination given under the super-
vision of the State government, or satisfying the legal requirements
calling for professional training in an approved school, or both.

Par. 4. In the course and conduct of its business as described
in paragraph 1 hereof, respondent American College in soliciting
the sale of and selling its correspondence course in “ Pedopractic”
In interstate commerce has written or caused to be written and has
published or caused to be published letters, circulars, booklets, and
brochures; which letters, circulars, booklets and brochures respond-
ent has sent or caused to be sent to prospective purchasers of its
said correspondence course located in various States of the United
States. In the said letters, circulars, booklets, and brochures said
respondent has published or caused to be published certain statements
and representations, among which are the following:

Is A LicENSE REQUIRED?

* * % So far as we know, there are no laws in any State providing
for the examination and licensing of Pedopractors or those who use only
the methods included in our course in Pedopractic. The legal rights of Phy-
sicians, Surgeons, Osteopaths, Chiropractors, Chiropodists and Podiatrists
are clearly defined in the laws which provide for their examination and licens-
ing. None of the practitioners, nor none of the boards providing for their
examination and licensing, have any legal or other right to modify, alter,
amplify or broaden th¢ definitions of their systems of practice to include any
measures, methods or procedures which the legislatures enacting the laws did
not intend to have included In the laws.

In truth and in fact, the statutes of many States provide that chi-
ropodists or podiatrists cannot practice in such States without having
first secured a license. Most of them provide that the applicant for



AMERICAN COLLEGE ET AL. 97
N Complaint

a license must pass an examination, or that the applicant must have
attended for a certain period of time a school or university teaching
the subject for the practice of which the applicant is to be licensed,
and the said school or university must be one which is approved by
the licensing authorities in the State for which the license is to be
given, or both. Many of the said statutes define chiropodists, podia-
trists, or other forms of medical or drugless practice in terms suffi-
ciently broad to bring students and graduates of the course in Pedo-
practic in the respondent American College within the terms of the
statute. Respondent Amerioan College, with reference to its course
in Pedopractic, is not an approved school or college within the
meaning of such statutes in any State of the United States,

Pag. 5. In the course and conduct of its business as described in
paragraph 1 hereof respondent American College in soliciting the
sale of and selling its correspondence courses in interstate commerce
has caused the same to be widely advertised in periodicals, news-
papers, and magazines having an interstate circulation, and also
through the medium of letters, circulars, booklets and brochures
circulated by it or caused by it to be circulated in interstate commerce,
containing the following, among other, statements and representa-
tions;

Now that you know that we are really asking you to make an investment—and
an investment which will pay you greater returns than any other legitimate
investment—and our safe-guarding your investment by agreeing to refund your
deposits to you if your earnings do not come up to your expectations, I am
quite sure that you will arrange to join us without furtber delay.

* * * vyoy have evidently overlooked the tuition refund agreement. This
legal, binding, straighi-forward contract to refund every cent you pay, without
red-tape or delay, makes it possible for you to find out for yourself, without
risk, just what I can and will do for you.

We take all the risk of your being satisfied. You need not hesitate because
You fear the picture that we are painting is “too good to be true.” If we fail
in any way to give you the instruction or service we promise you or if you do
not feel capable of entering the practice of this work, we will elther continue
to instruct you until you are satisfled or will refund the money you have paid us.

* % * We will accept your enrollment with the simple, straight-forward,
and perfectly fair, written agreement to refund to you the money you pay us
if you are in any way dissatisfied with the instruction and service you recetve—
You to be the sole judge.

Our tuition refund agreement enadbles you to find out for yourself just what
I can and will do for you—without your risking a cent.

More that that, I am agreeing to make you successful or to refund your
money i1f I fail. I take all the risk of your not being satisfied, but I have
no fear of your not making good because I have been doing this for fourteen
years and I know what I can do.

These said statements and representations have the capacity and
tendency to deceive and mislead the consuming public into the belief
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that the said correspondence course offered for sale and sold by re-
spondent American College is offered on a money-back arrangement
whereby the purchasers thereof may claim and obtain a refund of the
purchase price thereof if, as and when for any reason they become
dissatisfied with the course or with earnings obtained as a result of
taking the course or after graduating if they fail to be successful in
their profession. As a matter of fact any refund by the respondent
is conditioned upon the respondent being satisfied that the student
has honestly endeavored to complete the course and second, as a
condition precedent to any refund by ®he respondent, the study ma-
terial must be returned to the respondent by express within two
weeks after the time when the student finishes the course, and fur-
ther that the student notify the respondent by registered mail of his
desire for a refund, stating the student’s reasons for desiring such
refund.

Par. 6. In the course and conduct of its business as described
in paragraph 1 hereof respondent American University is now and
for more than one year last past has been engaged in conducting
a school, offering for sale and selling correspondence courses, the
curriculum of which includes a correspondence course in physiother-
apy, and in the sale and distribution of such course in commerce be-
tween and among various States of the United States, causing the
printed matter, examination questions, charts, information and para-
phernalia comprising said course when sold to be shipped from the
place of business of respondent American University, located in the
State of Illinois, to purchasers thereof located in a State or States
of the United States other than the State of Illinois.

Par. 7. In the course and conduct of its business as heretofore
set forth respondent American University, in and about soliciting the
sale of and selling its correspondence course in physiotherapy in
interstate commerce has caused the same to be advertised in peri-
odicals, newspapers, magazines, and other publications having an
interstate circulation, and also through the medium of pamphlets,
folders, circular letters, and other printed matter distributed by it
in interstate commerce, and which advertisements and advertising
matter contained, among others, the following statements and
representations:

Drugless healing! A new easy way to master it at home and earn big
fees, * * * 1In other words, there is waiting for you a dignified profes-
slon, a large clientele, and amazing big Incomes. * * * DBig money for
you if you act at once.

You can become a physiotherapist. Mabpy earn $3,000 to $5,000 a year. * * *
Here i3 a dignified profession with amazingly profitable possibilities and every-
where a waiting clientele, * * * You can quickly establish a practice
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of your own or you can assist physicians or administer to patients in their
own homes,

Drugless healing! A new, easy way to master it at home and earn big
fees. * * * In other words, there is waiting for you a dignified profes-
sion, a large clientele, and amazing big incomes.

First, let uy take the cost in money. The total cost of the course may
appear to be a rather large sum, but it really amounts to only a few cents
a day for a few months’ time. Even if it is necessary for you to take these
monthly payments out of the amounts you would otherwise spend for food,
clothing, entertainment, or something for your home, is this too much to pay
for training that will enable you to eat whatever you want to eat, wear the
finest clothes, and to have a magnificently furnished home and the luzuries
and the recreations of those who have the dctermination and the courage
to olimb over the obsiacles belween themselves and success?

You can qualify as a Physiotherapist in a comparatively short time and, on
graduation, you will find that you can quickly establish yourself in your
profession and immediately reap the rewards that await the qualified Physio-
therapist. The study of Physiotherapy offers you the easiest way to acquire a
professional training in a profession that is comparatively new, sclentifically
sound, of great benefit to humanity, lucrative in practice, and one that will
assure your social and professional standing in the community in which you
practice.

One outstanding advantage of mastering our course in Physiotherapy, which
is perhaps not sufliciently emphasized in our printed literature, is that the
completion of the course enables one to enter a profession and to obtain the
recognition and the benefits everywhere accorded to professional people.

* * * There are millions of patients seeking and demanding Physio-
therapy treatment and only a few thousand qualified to serve them! There
1s no other profession, vocation or occupation offering such possibilities of
immediate returns in the way of increascd income, professional recognition
and better social standing,

Now that you know that we are really asking you to make an investment—
and an investment which will pay you greater returns than any other legiti-
mate investment—and are safeguarding your investment by agreeing to refund
your deposits to you if your earnings do not come up to your expectations, I am
quite sure that you will arrange to join us without further delay.

I have shown you by testimonial letters what our graduates have done and
are doing in the way of building up big lucrative practices. I have told you
that I would see that you received the same personal, individual instruction
that has made others so successful * * *

If you are hesitating because of the expense in connection with your train-
ing, you should remember that one of the big advantages of Physiotherapy,
over all other professions, is that almost immediately upon graduation you
can earn a larger income than you are now making, The big demand for
qualified Physiotherapists entlrely eliminates the long waiting period after
graduation which is so common to other professions. Many of our students
earn the cost of their training long before they finish the course.

Our home study course in Physiotherapy will qualify you to successfully
practice Physiotherapy, either ag an assistant to a medical or drugless physi-
cian, in charge of a Physiotherapy department in a hospital or sanitarium, or
as an independent practitioner, * * *

102050°—35—voL 18——8
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* * * vyou have evidently overlooked the tuition refund agreement. This
legal, binding, straighiforward contract to refund every cent you pay, without
red tape or delay, makes it possible for YOU to find out for yourself, without
risk, Just what I can and will do for you.

In truth and in fact it is not always possible for qualified physio-
therapists to immediately obtain more lucrative earnings than they
have received in the past. There is not a great demand for physio-
therapists. The profession is overcrowded, and it is not probable
that graduates of the correspondence course in physiotherapy sold
by respondent will be able to enter immediately into a profession
which is lacking in competition.

In truth and in fact the statutes of many States provide that
drugless healers (including physiotherapists) cannot practice in such
States without having first secured a license. Most of them provide
that the applicant for a license must pass an examination, or that the
applicant must have attended for a certain period of time a school
or university teaching the subject for the practice of which the ap-
plicant is to be licensed and the said school or university must be one
which is approved by the licensing authorities in the State for which
the license is to be given, or both. Respondent American University
with reference to its course in Physiotherapy is not an approved
school or college within the meaning of such statutes in any State
of the United States.

The said statements and representations as to the tuition refund
agreement have the capacity and tendency to deceive and mislead
the consuming public into the belief that the said correspondence
course offered for sale and sold by respondent is offered on a money-
back arrangement whereby the purchasers thereof may claim and
obtain a refund of the purchase price thereof if, as and when for
any reason they become dissatisfied with the course or with earnings
obtained as a result of taking the course or after graduating if they
fail to be successful in their profession. As a matter of fact any
refund by the respondent is conditioned upon the respondent Ameri-
can University being satisfied that the student has honestly en-
deavored to complete the course and second, as a condition precedent
to any refund by the respondent, the study material must be returned
to the respondent by express within two weeks after the time when
the student finishes the course, and further that the student notify
the respondent by registered mail of his desire for a refund, stating
the student’s reasons for desiring such refund.

Par. 8. The said false, misleading, and deceptive statements and
representations heretofore referred to have the capacity and ten-
dency to deceive and mislead the consuming public into the belief
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that the said correspondence courses offered for sale and sold by
respondents are offered on a money-back arrangement whereby the
purchasers thereof may claim and obtain a refund of the purchase
price thereof if, as, and when, for any reason, they become dissatis-
fied with the course or with earnings obtained as a result of taking
the course; that the purchasers thereof will be able upon complet-
ing a part of the course to begin immediately the practice thereof
and earn large and lucrative fees; that upon the completion of any
course the purchaser thereof will be able immediately to start prac-
tice without arranging for a license to practice and do so without
violating any law or ordinance of any legal jurisdiction of the United
States, when such are not the facts,

Par. 9. The false and misleading statements and representations
heretofore referred to in soliciting the sale of and selling the said
correspondence courses have the capacity and tendency to induce the
purchasing public to purchase the said correspondence courses from
the respondents in reliance upon the said false and misleading state-
ments and representations.

Par. 10. The use by respondents of the false and misleading state-
ments and representations as heretofore set forth constitutes prac-
tices or methods of competition which tend to and do (a) prejudice
and injure the public, () unfairly divert trade from and otherwise
prejudice and injure respondents’ competitors, and (¢) operate as a
restraint upon and a detriment to the freedom of fair and legitimate
competition in the correspondence school or extension course
business.

Par. 11, The above alleged acts and practices of respondents are
all to the prejudice of the public and respondents’ competitors, and
constitute unfair methods of competition in interstate commerce
within the intent and meaning of Section 5 of an act of Congress
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes”, approved September
26, 1914.

ReporT, FINDINGS 4S8 TO THE FAcTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (388 Stat. 717), the Federal Trade Commission
issued and served a complaint upon the respondents American Col-
lege, a corporation, American University, a corporation, and Denton
N. Higbe, individually and as president of respondent American
College and as president of respondent American University, charg-
ing them with the use of unfair methods of competition in inter-
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state commerce in violation of the provisions of said act. Respond-
ents having entered their appearance and filed their answer to the
complaint herein, hearings were held and evidence was introduced
before an examiner of the Federal Trade Commission theretofore
duly appointed, whereupon this proceeding came on for final hearing
on the briefs filed in support of the complaint and in support of the
answer, counsel for the Commission and counsel for the respondents
having waived oral argument, and the Commission having duly
considered the record and being fully advised in the premises, makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraprir 1. Respondent American College is an existing cor-
poration organized in the year 1915 under and by virtue of the laws
of the State of Illinois with its principal office in the city of Chi-
cago in the State of Illinois.

Par. 2. Respondent American University is an existing corpora-
tion organized in the year 1913 under and by virtue of the laws of
the State of Illinois with its principal office in the city of Chicago
in the State of Illinois.

Paxr. 3. The individual respondent, Denton Higbe, is the presi-
dent of both of the corporate corespondents, and his office and place
of business is in the city of Chicago in the State of Illinois. He is
the principal owner of the capital stock of the corporate respondents
herein, and by virtue of such ownership actively controls, manages
and directs their policies. He organized and was one of the incor-
porators of respondent American College.

Par. 4. In the course and conduct of their businesses as hereinafter
set out, respondents and each of them are in competition with other
corporations, partnerships, firms and individuals likewise engaged in
the sale and distribution in interstate commerce of correspondence
school courses comprised of written or printed instructions, materials,
appliances and devices sold and offered for sale for the purpose of
instructing and training the student purchasers thereof in the arts
of “pedopractic” and physiotherapy.

Par. 5. Respondents through respondent American College in ad-
vertisements circulated throughout the United States offer for sale
and sell a correspondence course under the name “ Pedopractic ”,
by means of which they undertake to teach purchasers and prospec-
tive purchasers thereof how to diagnose, treat and correct many and
various disorders and deformities of the human foot by manual
physical procedure and other methods, including dietetics, mechano-
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therapy, exercise, manipulations, massage, heat, light, water, elec-
tricity (involving the use of electric vibrators, therapeutic lamps
and heaters), corrective shoes and stockings and the making and
fitting of arch supports. The materials comprising the course con-
sists of 28 typewritten mimeographed lessons, each varying from the
other in length, from 5 to 16 pages, but averaging about 8 pages
each, These sheets of paper 81 by 11 inches, together with cer-
tain tools, supplies for making supports, rubber balls and wood
blocks used in the lessons on manipulation, and other appliances are
sold and delivered to the student purchasers. By devoting 10 to 12
hours a week to the course it is estimated that the student can com-
plete it in six months. The price of the course is $127.50 in cash
or $150 in monthly installments of $15 each. The number of stud-
ents taking the course in July, 1932, was approximately 600. Over
60% of the students who take the course complete it. When sold,
respondents cause the materials and commodities comprising said
course to be transported from the city of Chicago in the State of
Illinois, into and through various other States of the United States
to the student purchasers thereof.

Par. 6. Through their advertisements aforesaid respondents in
the course and conduct of their business represent that graduates of
this course in Pedopractic should earn from $200 to $500 per month,
and that the earnings of such graduates may easily be $400 to $1,000
a month or more or even $50 a day. By means of such claims
respondents indirectly represent the actual past earnings of grad-
uates to be equally comparable with the aforesaid figures. The
evidence, however, was to the effect that of four “ graduates” one
earned $300 over a period of 10 months; one earned $3,900 a year;
one earned nothing; and the fourth testified that “ Pedopractic ” is
of such poor demand by the public that a beginner could hardly
make anything at it. Respondents, having offered no testimony
in support of said claims, the Commission finds that respondents’
representations relative to what their “ Pedopractic ” graduates have
earned are so greatly exaggerated as to be false and misleading to
prospective student purchasers.

Par. 7. Respondents further represent in advertisements that the
American College contracts to refund to its students of “ Pedoprac-
tic” every cent of the money paid for the course without red
tape or delay or to continue to instruct them until they are satis-
fied if their earnings do not come up to their expectations, or if
they are in any way dissatisfied with the instruction and service
received, or if they do not feel capable of entering the work. Re-
spondent Higbe, however, testified that such refunds are granted
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only under exceptional circumstances and the record reveals one
instance where a graduate had opened an office which had later
been closed by State authorities, and no refund was made. These
representations are therefore false and misleading.

Par. 8. Respondents further represent in advertisements that no
license is required by persons practicing the methods of diagnosis,
treatment and correction which the respondents undertake to teach
students through the course in Pedopractic. These representations
are misleading and false in that licenses are required by the great
majority of the States of the United States as a condition precedent
to the diagnosis, treatment and correction of disorders and de-
formities of the human foot by persons who hold themselves out as
qualified so to diagnose, treat and correct.

Par. 9. Respondents through respondent American University in
advertisements circulated throughout the United States offer for
sale and sell a correspondence course in “ Physiotherapy ”, by means
of which they undertake to teach by mail the purchasers and pros-
pective purchasers thereof to diagnose, treat and relieve human
ailments by manual physical means and by methods of mental sug-
gestion. The court in Physiotherapy includes sections devoted to
physiological therapeutics, mechanotherapy, nature cure, spinal ad-
justment, and suggestive therapeutics, and includes the basic
sciences of anatomy, psychology, pathology, symptomatology and
diagnosis. The material comprising this course consists of 54 les-
sons each varying from the other in length from 3 to 28 pages and
averaging 9 pages, in part printed in booklets 5 inches wide by 7
inches long, the remainder being typewritten or mimeographed on
one side of sheets of paper 814 inches by 11 inches, together with
motion picture films, a projector and a series of charts, all of which
are sold and delivered to the student purchaser. The average grad-
uate finishes the course in 8 or 9 months. There is no time fixed
by the respondents within which the course must be completed.
. The price of the course is $127.50 cash or $150 in monthly install-
ments of $15 each. More than 1,200 students were taking the course
in July, 1932. Approximately half of the persons enrolling for the
course complete it. When sold, respondents cause the materials
and commodities comprising said course to be transported from the
city of Chicago in the State of Illinois, into and through various
other States of the United States to the student purchasers thereof,

Par, 10. Through their advertisements aforesaid respondents in
the course and conduct of their business, represent that graduates
in this course of Physiotherapy can have large clienteles, big lucra-
tive practices and amazingly big incomes. They further represented
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that many physiotherapists earn from $3,000 to $5,000 a year; that
there is no other profession, vocation or occupation offering such
possibilities of immediate returns in the way of increased incomes,
professional recognition, and better social standing. They have fur-
ther represented that almost immediately after graduation the Amer-
ican University student can earn a larger income than he made
before taking the course; that millions of patients demand the treat-
ment but that only a few thousand are qualified to serve them, and
that the big demand entirely eliminates the long waiting period so
common to other professions. The evidence shows that respondents
have no knowledge of any graduate of their course in Physiotherapy
who is earning such large sums of money in the practice of the
profession, that there is no great demand for physiotherapists, and
that there is a much smaller demand for physiotherapists trained
only in a correspondence school. The Commission finds that re-
spondents’ representation relative to what their graduate physio-
therapists have earned and relative to the existing demand for their
services, are so greatly exaggerated as to be false and misleading to
prospective student purchasers.

Par. 11. Respondents further represent that the American Uni-
versity will refund to students every cent paid without red tape or
delay if the earnings obtained through the practice of Physiotherapy
do not come up to the student’s expectations. Respondent Higbe,
however, testified that such refunds are granted only under excep-
tional circumstances and the record reveals one instance where a
graduate had opened an office which had later been closed by State
authorities, and no refund was made. This representation is false
and misleading.

Par. 12. Respondents further represent that students in and grad-
uates of their course in Physiotherapy may qualify as physiothera-
pists and establish themselves in a profession, the services of which
are demanded by millions of patients. They further represent that
the American University home study course in Physiotherapy will
qualify the student to successfully practice Physiotherapy. These
representations are misleading and false in that the majority of the
States of the United States have licensing laws which require per-
sons diagnosing and treating human ailments, as students in and
graduates of the American University course in Physiotherapy would
purport to do, to obtain a license as a condition precedent to such
practice. In the great majority of cases students in or graduates
of the American University course in Physiotherapy would not be
acceptable as candidates for such a license.

Par. 13. The aforesaid acts and things done and the representa-
tions made by the said respondents have the capacity and tendency
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to mislead and deceive the public, student and prospective student
purchasers into the beliefs that the said respondents are offering
for sale and selling courses of instruction in Pedopractic and Physio-
therapy which qualify students and graduates of such courses to
earn large sums of money in the practice thereof; that the courses
are sold under a “money-back” arrangement by which the money
paid the respondents will be refunded at the desire of the students;
that students in and graduates of the courses are qualified to prac-
tice the things taught in the courses in any State of the United
States without examination or license, and acting upon those beliefs
and relying upon the aforesaid representations a large number
of the public has applied for and subscribed to respondents’ said
courses of instruction in preference to the courses of instruction
offered by their competitors, who do not make such false, exag-
gerated, misleading and deceptive statements, and representations,
thereby diverting trade from such competitors.

CONCLUSION

The acts and practices of respondents set forth in the foregoing
findings as to the fact constitute, under the circumstances therein
stated, unfair methods of competition in interstate commerce in
violation of the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST !

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer
of respondents and testimony having been taken and the Commis-
sion having made its findings as to the facts and its conclusion that
respondents have been and are now violating Section 5 of an act
of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes ”,

1t is now ordered, That the respondents American College, a cor-
poration, American University, a corporation, and Denton N. Higbe,
and the agents, representatives, servants and employees of each of
them, in connection with the sale, or offering for sale, of courses of
instruction in interstate commerce, or in the District of Columbia,
cease and desist as follows:

(1) From representing expressly or by implication that the
usual and ordinary earnings of students or graduates of the Amer-

A8 modified, as to par. 4, on March 21, 1934.



AMERICAN COLLEGE BT AL. 107
Order

ican College course in Pedopractic or of the American University
course in Physiotherapy will be from $200 to $1,500 per month or
Iore, or that there is no long waiting for a big practice, and from
misrepresenting in any way whatsoever the earnings of students or
persons who are taking or have completed the said courses of
Instruction,

(2) From representing expressly or by implication that the re-
spondents or any of them will refund to students or graduates of
the American College course in Pedopractic, or of the American
University course in Physiotherapy, any part or all of the money
paid as tuition upon the happening of certain conditions, unless
and until respondents adopt the practice of actually making such
refunds under those conditions,

(3) From misrepresenting concerning the licensing requirements
for the practice of “Pedopractic” or physiotherapy in force and
effect in the various States of the United States,

(4) From misrepresenting by exaggeration or otherwise the exist-
ing demand for graduates of respondents’ various courses, and

1t i further ordered, That each of the said respondents within
60 days from and after the date of the service upon them of this
order, shall file with the Commission a report or reports in writing,
setting forth in detail the manner and form in which they are com-
plying and have complied with the order to cease and desist here-
inabove set forth.
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In THE MATTER OF

ACME SHELLAC PRODUCTS CORPORATION

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2082. Complaint, Deo. 8, 1932—Dccision, Nov. 6, 1933.

Where a corporation engaged in the manufacture and sale of shellac, shellac
substitutes and other slmilar products, adopted the trade name “ Shea-
Lac” for shellac substitute, and sold said product in cans upon which had
been stamped the words * Guaranteed 5 1bs. cut, an Acme Product, * White
Shea-Lac’”, together with the words, in prominent lettering, “Acme
Shellac Products Corporation ”, and, after a number of years and on con-
tainers intended for distribution and sale in interstate commerce, the
words “ shellac substitute”, so lightly or carelessly stamped on some cans
that they could not be seen after most careful scrutiny except by one who
knew they had been placed thereon, and so inconspicuously stamped in
others, as to be practically illegible; with capacity and tendency to mislead
and decelve the purchasing public into believing sald substitute to be
the genuine and more costly shellac, and to induce the purchase thereof,
and divert trade from and otherwise injure competitors, including manu-
facturers of the substitute product, who plainly and conspicuously mark
the containers thereof as such:

Held, That such acts and practices, under the circumstances set forth, were
to the prejudice of the public and competitors, and constituted unfair
methods of competition.

Mr. Richard P. Whiteley for the Commission.
Frank & Julius Zizmor, of Brooklyn, N.Y., for respondent.

Sy~opsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, a New York corporation engaged in the manu-
facture of varnishes and sale and distribution thereof in the vari-
ous States; and with principal place of business at Astoria, Long
Island, N.Y., with misbranding or mislabeling in violation of the
provisions of Section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce; in that respondent
labels certain of its products sold in interstate commerce “ Guaran-
teed Five Pound Cut Acme Product White Shea-Lac To be reduced
with Alcohol Manufactured by ‘Acme Shellac Products Corp.—
New York, N.Y.—Boston, Mass.”; notwithstanding the fact that
said products so labeled are not made of genuine shellac gum dis-

108 18 F.T.C.
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solved in alcohol, the constituent elements or formula of shellac,
as recognized and understood by the trade and purchasing public;
with capacity and tendency to mislead and deceive the public and
induce the purchase of such products in reliance upon the errone-
ous belief induced by such misrepresentations and statements, and
to divert trade from and otherwise injure competitors, and/or with
the effect of so misleading, deceiving, diverting, and injuring; all
to the prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following

Report, FINDINGS AS To THE Facrs, Axp OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Acme Shellac Products Corporation,
& corporation organized, existing and doing business under and by
virtue of the laws of the State of New York, charging it with the use
of unfair methods of competition in commerce in violation of the
provisions of said act. Respondent having entered its appearance
and filed its answer to the said complaint, hearings were had before
a trial examiner theretofore duly appointed and testimony was heard
and evidence received in support of charges stated in the complaint
and in opposition thereto. Thereafter this proceeding came on reg-
ularly for final hearing before the Commission on complaint, answer,
testimony and evidence received, and brief in support of the allega-
tions of the complaint, and the Commission having duly considered
the record and being now fully advised in the premises makes this
its report, stating its findings as to the facts and its conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

Paracrapu 1. Respondent, Acme Shellac Products Corporation, is
a corporation organized, existing, and doing business under and by
virtue of the laws of the State of New York with its principal office
and place of business at Long Island City in said State, and said
respondent, for a number of years last past has been and is engaged
in the manufacture of shellac, shellac substitutes, and other similar
products, and in the sale and distribution of said products to pur-
chasers thereof located in the various States of the United States
other than the State of New York. During the aforesaid period
respondent caused said shellac, shellac substitutes and other similar
products when sold to be shipped from its place of business in Long
Island City, in the State of New York, to purchasers thereof located
in the various states of the United States other than the State of
New York, and in the course and conduct of its said business re-
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spondent was at all times herein referred to in competition with
other corporations, and with firms, partnerships and individuals
likewise engaged in the manufacture and sale and distribution in
interstate commerce of shellac, shellac substitutes and other similar
products.

Par. 2. In the course and conduct of its aforesaid business respond-
ent manufactured and sold both shellac and shellac substitutes.
Shellac is made by dissolving in alcohol a shellac gum, imported
from India. Shellac substitute is made by dissolving in alcohol an
entirely different gum, called Manila gum. The Indian or real
shellac gum is much more expensive than Manila gum, because of
which, at times, real shellac has sold for more than twice as much as
shellac substitutes, including the substitutes made by respondent.
Even during the recent period of low prices, when the spread in price
between the two products was considerably less than formerly, the
pure or real shellac has sold for at least 25 percent more than shellac
substitute. Shellac substitutes are used for the same or similar pur-
poses as are real shellacs, and said substitutes are sold both in compe-
tition with shellac and with one another.

Par. 3. Respondent was incorporated under the laws of the State
of New York in 1923. It adopted at once as a trade name for its
shellac substitute the word “ Shea-Lac” and registered said name.
Said shellac substitute was sold and distributed by respondent in
cans upon which respondent had stamped the following wording:

Guaranteed 5 lbs. cut, an Acme Product * White Shea-Lac.”

The name of respondent corporation, “ Acme Shellac Products Cor-
poration, also appeared in prominent lettering upon said cans. The
sale and distribution of said shellac substitute was continued by
respondent in receptacles so labeled from 1923 until 1930. Sometime
during the year 1930 the respondent had stamped upon certain of its
cans containing its said shellac substitute, intended for distribution
and sale in interstate commerce, underneath the word “ Shea-Lac?”
and in letters considerably smaller and less conspicuous than the said
word “ Shea-Lac” the words “shellac substitute.” These words,
“ shellac substitute ”, were stamped upon said cans in such manner
that they could easily be erased or obliterated.

Upon one of the said cans sold by respondent in interstate com-
merce in the State of New Jersey and purchased at a retail estab-
lishment in Newark, N.J., in July, 1932, the words “ shellac substi-
tute ” had been stamped so lightly or carelessly that they could not
be seen except after a most careful scrutiny by one who knew that
they had been placed on the can. Upon others of respondent’s cans
in use since 1930, introduced as exhibits in this proceeding, the words
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“shellac substitute ” were so inconspicuously stamped as to be prac-
tically illegible. Respondent did not stamp, even in the inconspic-
uous and temporary manner heretofore described, the words “ shellac
substitute ”, upon any cans containing its shellac substitute, unless
said cans were intended for shipment in interstate commerce.

Par. 4. Other manufacturers of shellac substitutes, whose prod-
ucts are sold in the same trade area as are those of respondent,
Plainly and conspicuously mark on the containers of their said
substitutes a statement that the products are shellac substitutes.
One of said competitors labels its shellac substitute under the brand
hame or designation of “ White Duralac?, which words, as well
as the accompanying words “a shellac substitute ”, appear plainly
and conspicuously upon its containers.

Par. 5. The use of the word “ Shea-Lac” as a brand name or
designation of a shellac substitute, unless accompanied by a word
or words equally conspicuously and permanently stamped upon the
vessels containing said substitute clearly indicating that such prod-
uct is a substitute for genuine shellac, has the capacity and tendency
to mislead and deceive the purchasing public into the belief that
said shellac substitute is genuine shellac, and has the capacity and
tendency to induce the purchase of respondent’s shellac substitute
and to divert trade from and otherwise injure respondent’s
competitors.

CONCLUSION

The acts and practices of respondent under the conditions and
circumstances as described in the foregoing findings are to the
prejudice of the public and respondent’s competitors and constitute
unfair methods of competition in commerce within the intent and
meaning of Section 5 of an act of Congress entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondent, the testimony and evidence introduced, and the brief
of counsel for the Commission, and the Commission having made its
findings as to the facts and its conclusion that respondent has vio-
lated the provisions of an act of Congress approved September 26,
1914, entitled “An act to create a Federal Trade Commission, to
define its powers and duties. and for other purposes ”,
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It is now ordered, That respondent, Acme Shellac Products Cor-
poration, and its officers, agents, representatives, and employees, in
connection with the advertising, offering for sale and sale in com-
merce between and among the several States of the United States
and in the District of Columbia of shellac, shellac substitutes, and
other similar products, do cease and desist directly or indirectly
from

Using the word “ Shea-Lac ”, or any other word or words which
in appearance or sound simulate the word shellac, alone or in con-
junction with any other word or words to designate a product which
is not made from shellac gum dissolved in alcohol or to designate
a product in which shellac gum is not the principal and predominant
element unless said word “ Shea-Lac?” or said other word or words
be accompanied by the word * substitute ”, or by other apt and ade-
quate words, in equally permanent and conspicuous lettering, clearly
indicating that such product is a substitute for genuine shellac.

It is further ordered, That respondent, Acme Shellac Products
Corporation, shall within 60 days after service upon it of a copy
of this order file with the Commission a report in writing setting
forth in detail the manner and form in which it has complied with
and conformed to the order to cease and desist hereinabove set forth.
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INn tHE MATTER OF

JACOB SHEPARD AND P. WIEGLER, COPARTNERS,
DOING BUSINESS UNDER THE TRADE NAME AND
STYLE OF PROSPERITY HAT COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2044. Complaint, June 6, 1932—Order, Nov. 7, 1933

Consent order requiring respondents, their agents, etc., in connection with the
sale or offer of hats in commerce among the several States of the United
States and in the District of Columbla, to cease and desist from selling
or offering for sale men’s old, worn, used, and discarded fur felt hats
which have been cleaned and fitted with new ribbons, sweatbands and
linings, unless and until there is stamped upon, affixed or attached to
sald hats, in a conspicuous place so as to be easily and readily seen,
word or words clearly indicating that sald hats are not new hats but
are used and worn hats which have been cleaned and made-over (e.g.,
“ gecond-hand ”, “used”, or * made-over”).

Mr. @. Ed. Rowland for the Commission,
Mr, Henry Duke, of Astoria, Long Island, N.Y., for respondents.

CoMPLAINT

Acting in the public interest, pursuant to the provisions of an
act of Congress approved September 26, 1914, entitled “ An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that Jacob Shepard and P. Wiegler, copartners doing business under
the trade name and style of Prosperity Hat Co., hereinafter re-
ferred to as respondents, have been and now are using unfair methods
of competition in interstate commerce in violation of the provisions
of Section 5 of said act, and states its charges in that respect as
follows:

Paracrarm 1. Respondents, Jacob Shepard and P. Wiegler, are
copartners doing business under the trade name and style of Pros-
perity Hat Co., having their office and principal place of business
at 25 East Fourth Street, in the City of New York, State of New
Yorlk, where they have been for more than 1 year last past engaged
in the business of selling and distributing men’s felt hats of the
character and in the manner hereinafter mentioned, to jobbers and
wholesale dealers located at points in the various States of the United
States and the District of Columbia. Respondents cause said hats
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when so sold, to be transported from the City of New York, State
of New York, through and into other States of the United States
and the District of Columbia, to the said jobbers and wholesale
dealers thereof at their respective points of location. In the course
and conduct of their said business as aforesaid, respondents are in
direct and active competition with various other persons, partner-
ships, firms and corporations engaged in the manufacture, sale and
distribution of men’s felt hats in interstate commerce among the
various States of the United States and the District of Columbia.

Par. 2. In the course and conduct of their aforesaid business re-
spondents buy second-hand, old, used, and discarded men’s felt hats,
which hats are in some instances sold by respondents to jobbers and
wholesale dealers in the same condition they were in when bought,
and in other cases are renovated and sold by respondents to said
jobbers and wholesale dealers. All hats which are renovated by
respondents are first sent to a dry-cleaning establishment, where
they are thoroughly dry-cleaned and returned to respondents. Said
hats are then steamed, ironed and shaped by respondents at their
place of business. The poorer grade of hats are sold by respondents
to their customers without being further treated. The higher quality
hats are relined and fitted with new ribbon bands, sweatbands and
size labels, and then sold by respondents to jobbers and wholesale
dealers, who resell them to retail dealers. Said new relinings and
sweatbands are purchased by respondents from the manufacturers
thereof, and bear various trade names, designs, devices, and de-
scriptive wording.

Par. 3. The aforesaid old, used, discarded, and second-hand hats,
after being made over by respondents, and fitted with new trimmings,
as described in paragraph 2 herein, have the appearance of new
hats which have never been worn, and said hats are sold by respond-
ents to jobbers and wholesale dealers without anything on or about
said hats to indicate that such hats are in fact second-hand hats
which have been renovated and made over by said respondents.
Said hats are resold by said jobbers and wholesale dealers to retail
dealers, who resell them to the public without disclosing the fact that
that said hats have been previously worn, and then renovated and
made over, and under such circumstances as to indicate that they are
new hats.

The cost to respondents of obtaining, renovating and making over
said hats as aforesaid is much less than the cost to hat manufac-
turers of manufacturing new hats of similar quality, and respondents
are thereby able to sell said hats to jobbers and wholesalers at sub-
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stantially lower prices than manufacturers of hats can sell hats of
the same or similar quality to jobbers and wholesale dealers.

Par. 4. It is the common belief and understanding among whole-
sale and retail dealers, and the purchasing public, that hats having
the appearance of new and unused hats, as do hats distributed by
Tespondents, and sold by respondents and those dealing in men’s
hats without anything on or about said hats to indicate that such
I8 not so, are in fact hats which are new and unused, and have never
been worn or used by anyone previously; and said wholesale and
retail dealers, and the purchasing public, when buying hats having
the appearance of new and unused hats, and without anything on
or about said hats to the contrary, are entitled to receive new and
Unused hats, and not second-hand, old, used, and discarded hats
which have been renovated and made over. The acts and practices
of respondents as hereinabove set forth, are calculated to, and do,
have the capacity and tendency of inducing many wholesale and
Tetail dealers, and many of the purchasing public, to purchase the
said second-hand, old, used, and discarded hats which have been
renovated and made over by respondents, in the mistaken belief
that they are purchasing new and unused hats, and tend to and
do unfairly divert trade to respondents from concerns engaged in
the manufacture and sale of hats in interstate commerce throughout
the various States of the United States and the District of Columbia.

Par. 5. The above alleged acts and practices of respondents are
each and all of them to the prejudice of the public and respondents’
competitors, and constitute unfair methods of competition in inter-
state commerce within the intent and meaning of Section 5 of an
act of Congress approved September 26, 1914, entitled, “An act
to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission on the 6th day of June, 1932, issued
its complaint against Jacob Shepard and P. Weigler, copartners,
doing business under the trade name and style of Prosperity Hat
Co., respondents herein, in which complaint it is alleged that re-
Spondents have been and are using unfair methods of competition
In jnterstate commerce in violation of the provisions of Section
5 of said act.

102050°—35—voL 18——9
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On July 18, 1932, respondents filed their answer to said complaint.
On September 14, 1933, said respondents filed a second answer
herein wherein they stated that they do not desire to contest the
proceeding, and consent that the Commission may make, enter, and
serve upon them an order to cease and desist from the violations
of law alleged in the complaint, in accordance with the provisions
of Section 2, Rule III, of the Rules of Practice of the Commission,
and the Commission having accepted the second answer in lieu of
the former one theretofore filed, and being fully advised in the
premiges, ‘

It is now ordered, That the respondents Jacob Shepard and P.
Weigler, copartners, doing business under the trade name and style
of Prosperity Hat Co., their agents, representatives, servants, and
employees, in connection with the sale or offering for sale of men’s
hats in commerce among the several States of the United States, and
in the District of Columbia, cease and desist from:

Selling or offering for sale men’s old worn, used, and discarded
fur felt hats which have been cleaned and fitted with new ribbons,
sweatbands, and linings, unless and until there is stamped upon,
aflixed or attached to said hats in a conspicuous place so as to be
easily and readily seen, word or words clearly indicating that said
hats are not new hats but are used and worn hats which have been
cleaned and made-over (e.g., “second-hand”, “used”, or “made-over”).

1t is further ordered, That respondents shall within 60 days from
the date of the service upon them of the order herein, file with the
Commission a report in writing setting forth in detail the manner
and form in which this order has been complied with and con-

formed to.
Memoranda

The Commission as of the same date issued similar consent or-
ders in the following 6 cases, in the first 4 of which complaints
issued as of June 6, 1932, and in the last 2 of which complaints
issued as of July 12, 1932, and November 29, 1932, respectively : *

"Joseph A, Villone, doing business under the trade name and style of Hxcelsior
Hat Works. (Docket 2046) ; Jacob Schacbnow, doing business under the trade
name and style of Modern Hat Works. (Docket 2047) ; Morben Hat Works,
Inc. (Docket 2048) ; Harlin Hat Co, (Docket 2049) ; Max Rothman. (Docket
20061) ; Frank Krinetsky, doing business under the trade name and style of
Frank’s Hat Co. (Docket 2075).

1 Allegations of the complaints appear to be similar with the exception of the fact that
respondent Max Rothman apparently renovated all hats purchased, Instead of selling
some “ as 18" to jobbers and wholesale dealers.
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Complaint

Ix THE MATTER OF

H. PERILSTEIN, INC.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2112, Complaint, Aug. 17, 1933—Order, Nov. 1}, 1933

Consent order requiring respondent, its agents, etc., in connection with the
sale or offer for sale in interstate commerce or in the District of Columbia
of window glass, to cease and desist from shipping to any purchaser thereof,
banes of window glass of grade or quality “B” as and for window glass
of the grade and quality “ A" or from representing in any manner to said
purchasers that common window glass of the grade and quality “B” is of.
the grade and quality “A.’

Mr. PGad B. Morehouse for the Commission,
Englander, Cohen & Korn, of Philadelphia, Pa., for respondent.

COMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes?”, the Federal Trade Commission charges that H.
Perilstein, Inc., a corporation, hereinafter referred to as respond-
ent, has been using unfair methods of competition in interstate com-
Inerce in violation of the provisions of Section 5 of said act, and states
its charges in that respect as follows:

Paracrarn 1. Respondent, H. Perilstein, Inc., is a corporation
organized and existing under the laws of the State of Pennsylvania
Wwith its principal place of business in the city of Philadelphia, State
of Pennsylvania. For more than two years last past it has been en-
Zaged in trading as a jobber of window glass, trading in its corporate
hame and also through its branches or subsidiaries under the name
and style of “Scranton Plate Glass Company” in the city of
Scranton, State of Pennsylvania, and under the name and style of
“United Plate Glass Company * in the city of Pittsburgh, State of
Pennsylvania. When sold respondent causes window glass to be
§hipped in crates from its warehouses in the State of Pennsylvania.
In, through and to various other States of the United States for de-
livery to the purchasers thereof. In the course and conduct of its:
business as aforesaid respondent is and has been in direct and active:
competition with other individuals, partnerships, and corporations:
engaged in the sale and distribution in interstate commerce of
window glass.
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Par, 2. In the “flat” or window glass industry there are two
principal grades of common window glass, to wit: “A Quality ” and
“B Quality.” The “B” quality is inferior to the “A” quality in
that it may contain more defects, more distortions, “ waves ”, * blis-
ters”, or “burn spots.” It has been the practice in the trade to
attach by sticking to the panes of glass a label bearing the symbol
“A” when the glass is of that quality and a label bearing no letter
symbol when the glass is of B ” quality, by reason of which practice,
& purchaser having no notice or knowledge thereof cannot identify
a pane of common window glass as being of the “B” or inferior
quality upon a casual examination thereof. The price of “ B ” glass
is lower than the price of “A” glass to the jobber, retailer and ulti-
mate consumer and this situation in the trade has resulted in the
common practice of substituting “ B ” quality when “A” quality has
been specified.

Par. 3. In the course and conduct of its business as aforesaid
respondent has been following the practice of selling and shipping
to the purchasers thereof panes of common window glass of grade or
quality “ B ” as aforesaid as and for window glass of the grade and
quality “A” as aforesaid, and by means of tampering with and
changing the markings of the manufacturer stenciled on the crates
which respondent has sold and re-shipped to its customers, has de-
liberately represented to its purchasers that common window glass
of the grade and quality “B” is of the grade and quality “A”,
thereby tending to deceive such ultimate purchasers to their injury
and tending unfairly to divert trade from respondent’s competitors
to respondent.

Par. 4. On the 27th day of October, 1932, respondent caused to be
shipped from its warehouse in Philadelphia a shipment of eight
boxes of common window glass to the Buffalo State Hospital in the
city of Buffalo in the State of New York, sale of said glass having
been made to the said purchaser by respondent through its agent
after competitive bidding upon specifications calling for “A” quality
window glass. Of said eight boxes five contained window glass of
grade “B” quality. On said boxes or crates the manufacturer’s
grade marking had been removed by scraping or planing and the
marking indicating grade “A” substituted therefor.

Par. 5. On the 18th day of November, 1932, respondent caused to
be shipped from its warehouse in Philadelphia, a shipment of five
boxes of common window glass to the Buffalo State Hospital in the
city of Buffalo in the State of New York, sale of said glass having
been made to the said purchaser by respondent through its agent



H. PERILSTEIN, INC. 119
17 Order

after competitive bidding upon specifications calling for “A” quality
window glass. All five boxes contained window glass of grade “ B
quality. On said boxes or erates the manufacturer’s grade marking
had been removed by scraping or planing and the marking indicating
grade “A” substituted therefor.

Par. 6. The acts and things above alleged to have been done, the
substitution as aforesaid, the false and misleading representation
thereby made by respondent and each of them, are to the prejudice
and injury of the public and to competitors of respondent, have the
tendency unfairly to divert trade from respondent’s competitors to
respondent, and constitute unfair methods of competition in com.
Merce within the intent and meaning of Section 5 of an act of Con-
gress entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes”, approved
September 26, 1914.

ORDER TO CEASE AND DESIST

This proceeding having come on for final hearing by the Federal
Trade Commission upon the respondent’s answer filed herein pur-
Suant to paragraph 2 of Rule III of Practice and Procedure of the
Commission which said answer refrains from contesting the proceed-
ing, and the Commission being fully advised in the premises,

1t is now ordered, That the respondent, H. Perilstein, a corpora-
tion, and its agents, representatives, servants, and employees and
each of them, in connection with the sale or offering for sale in
interstate commerce or in the District of Columbia of window
glass, cease and desist from shipping to any purchaser thereof, panes
of window glass of grade or quality “B ™ as and for window glass
of the grade and quality “A” or from representing in any manner
to said purchasers that common window glass of the grade and
Quality “ B ” is of the grade and quality “A.”

It is further ordered, That the respondent shall within 60 days
from the date of service upon it of a copy of this order file with the
Commission a report in writing setting forth in detail the manner
and form in which it has complied with the order herein set forth,
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IN THE MATTER OF

JOSEPH H. McGRANAHAN, DOING BUSINESS UNDER
THE TRADE NAME MONTECATINI DISTRIBUTING
COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2090. Complaint, Feb. 18, 19383—Decision, Nov. 27, 1933

'\Vhere a corporation had long engaged in the sale of certain Italian salts as
sole representative and distributor in the United States of the Italian
% Societa Regie Terme di Montecatini”, agency of the Ifalian Goverument
in extracting salts from the famous Italian Montecatini Mineral Springs
(including the *“Tamerici” spring), and said corporation had done a
constantly increasing business in such salts, which had Increased in public
favor and demand in the United States, and were packed, in Italy, in
bottles (1) labeled *“Sall Crigtallizzati Di Montecatini (Royal Seal)
‘Tamerici’ (T.M.C.) (In monogram) Societa Regie Terme Di Montecatini ”,
together with the words “ Montecatini Sale Tamerici” blown therein, and
(2) individually containered in cartons bearing the aforesaid label, together
with the words, * Massime Onorificenze A Tutte Le Esposizioni”; and
thereafter an indlvidual engaged in the purchase from domestic laborato-
rieg of synthetic salts of the same appearance as those distributed by said
corporation,

Adopted the trade-name “Montecatini Distributing Co.” and sold his said
product packed in bottles and containers which were marked and labeled,
and were of the same size, shape, color and general appearance as the
aforesaid, including the claim that contents had received highest honors
at all expositions, English equivalent of the aforesaid Italian legend;

With effect of decelving the purchasing public into believing that said syn-
thetic salts, not extracted from spring water of any character, were those
extracted from the Montecatinl mineral springs as sold by said corpora-
tlon, and with capacity and tendency so to do, and with resulting substan-
tial loss of business to said corporation through diversion of trade from
it to sald Individual, and with tendency and capacity to injure the business
of competitors dealing in salts extracted from natural spring water and
that of those dealing in salts of laboratory manufacture, and to divert
trade from such various competitors to said individual:

Held, That such practices, under the clrcumstances set forth, were to the pre-
judice of the public and competitors and constituted unfair methods of
competition,

Mr. Alfred M. Craven for the Commission.

Synopsia oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged res-
pondent individual, engaged at Alliance, Ohio, in the business of
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purchasing from manufacturers salts used for purgatives, laxa-
tives, and regulatory remedies for humans and animals, and selling
said salts to druggists and other dealers throughout the United
States, with simulating containers and labels of competitor, in viola-
tion of the provisions of Section 5 of such act, prohibiting the use of
unfair methods of competition in interstate commerce.

Respondent, as charged, sells salts dealt in by it as aforesaid, which
are sulphate of soda of laboratory manufacture, and not extracted
from spring water of any character, though identical in appearance
with the salts extracted for a long number of years from certain
mineral springs located in Tuscany, Italy, in the locality of Monte-
catini, and sold and distributed in the United States for a number
of years by the Banfi Products Corporation, containered in bottles of
the same size, shape and contour as those of said corporation, together
with the same words, i.e., “Montecatini Tamerici ®, blown therein, and
with photographic copies of the labels of said Banfi Products Cor-
Portion on said bottles and on the cartons containing said bottles,!
“s0 as to simulate in many and essential particulars and to represent
that respondent’s product is the identical one sold and distributed
by the Banfi Corporation.”

Said representations and descriptions of his product by respondent
individual, as charged, “ are false and have the capacity, tendency,
and effect of misleading and deceiving purchasers and of inducing
the purchase of respondent’s product in and on account of the
belief that it is extracted from the waters of Banfi Products Corpora-
tion, and thus, to divert trade from respondent’s competitors to the
respondent ?+ all to the prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FInpINGS As To THE Facors, ANp OrpERS

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”,
the Federal Trade Commission on the 18th day of February, 1933,
issued its complaint against the respondent, Joseph H. McGranahan,
doing business under the trade name “ Montecatini Distributing

1 Label in question, ms get forth in the complaint, follows:
Sall Cristallizzati
MONTECATINI
TAMERICI
Socleta Regle Terme
a
Montecatini
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Co.”, charging him with the use of unfair methods of competition
in commerce in violation of the said act. Respondent having entered
his appearance and filed his answer, hearings were had before a trial
examiner heretofore duly appointed, testimony, was heard, and
evidence was received in support of the charges of the complaint,
the respondent not appearing at this hearing. Hereafter this pro-
ceeding came on for final hearing, and the Commission, having duly
considered the record, and being now fully advised in the premises,
makes this its report, stating its findings as to the facts and its
conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapr 1. The respondent, Joseph H. McGranahan, doing
business under the trade name and style of “ Montecatini Distrib-
uting Co.”, is engaged at Alliance, Ohio, in the business of purchas-
ing from manufacturers or laboratories in the United States, salts
used for purgative,laxative, and regulatory medicines for humans and
animals, and in the sale thereof in interstate commerce to druggists
and other dealers throughout the United States. Respondent
causes said salts when sold to be shipped and transported in inter-
state commerce from his said place of business at Alliance, Ohio,
into and through other States of the United States, to the purchasers
thereof at their respective points of location. Respondent in the
course and conduct of his said business is and has been in compe-
tition with other firms and corporations located in the United States,
engaged in the sale and distribution throughout the United States
in interstate commerce of salts, sold and used for the same purposes.
as the products of the respondent.

Par. 2. Among respondent’s competitors are many who sell and
distribute salts extracted and crystalized from the waters of natural
mineral springs. Among competitors of this class is the Banfi Prod-
ucts Corporation, organized and doing business under the laws of the
State of New York. The Banfi Products Corporation is now and for
many years past has been engaged as the sole representative and
distributor in the United States of an Italian corporation known as
% Societa Regie Terme di Montecatini ”, which last named corpora-
tion is and has been, as an agency of the Italian Government, engaged
in extracting salts from certain mineral springs located in the
locality known as Montecatini, in Tuscany, Italy., The springs
thus located are known as Montecatini Mineral Springs. For many
years salts have been extracted from the waters of the Montecatini
Mineral Springs by the said Italian Government, and have been
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sold and distributed in the United States by the said Banfi Products
Corporation. The business done in the sale and distribution of such
salts by the Banfi Products Corporation has constantly increased
and the said salts have increased in public favor and demand, espe-
cially among the inhabitants of the United States who are of
Italian birth or descent, and annual sales thereof are about $300,000.

The salts sold by respondent describing himself as doing business
as “ Montecatini Distributing Co.” are sulphate of soda of laboratory
manufacture, not extracted from spring water of any character.
They are, however, identical in appearance with the salts distributed
by the Banfi Products Corporation as above set forth.

Par. 3. The salts distributed by the Banfi Products Corporation
are packed in Italy in bottles which are in turn packed in individual
cartons.

The cartons in which the true Montecatini salts are packed and
offered for sale are approximately 413 inches high by 134 inches
thick. At the top of both faces of the said carton appear the words:

Massime Onorificenze
A Tutte
Le Esposizioni

and immediately under these words, on a yellow background, appears
the label, containing the following words:

Sali Cristallizzati
Di
Montecatinl
(Royal Seal)

“ Tamerici ”
(T.M.C.) (in monogram)
Socleta Regie Terme
Di
Montecatini

"The first statement means in the English language that the product
bas taken honors and awards at all expositions. The Royal Seal
referred to and which cannot be reproduced here is the seal of the
Italian Government, and the word “ Tamerici ” refers to one of the
six famous springs of Montecatini, from the waters of which spring
the salts are extracted. The bottle enclosed in said carton and in
Which the crystals of salts are contained also had upon its face the
same identical label above set forth, and has blown into it the words

Montecatini
Sale
Tamerici
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Par. 4. The respondent packs its product in bottles of the same
size and contour as those used by the Banfi Products Corporation,
which bottles he packs in cartons of the same size and color as those
used by the Banfi Products Corporation. There is also blown into
the bottles used by respondent the inscription

Montecatini
Sale
Tamerici
and on the cartons and bottles used by the respondent is the same
identical label, probably procured by photographic process, as used
by the Banfi Products Corporation. Respondent also by another
label affixed to his cartons announces that his salts have received
honors at all expositions,

Par. 5. The cartons and bottles used by the respondent are identi-
cal in size, shape, color, and general appearance with the cartons and
bottles used in the packing of the Montecatini Salts sold by the
Banfi Products Corporation. The use of the word “ Montecatini ”
in the trade name, and on the packages and bottles used by the
respondent, and the simulation of the label and dress of the packages
and bottles as described in paragraphs 4 and 5 hereof have the
tendency and capacity to deceive the purchasing public and have
deceived the purchasing public into the belief that the synthetic salts
sold by respondent are the salts extracted from the mineral springs
of Montecatini, Italy, as sold by the Banfi Products Corporation.
The sale of salts of laboratory manufacture by respondent as and for
the salts extracted from the natural mineral springs of * Monteca-
tini ¥ and sold as such by the Banfi Products Corporation has
resulted in a substantial loss of business to the said corporation by
the diversion of trade from the said corporation to the said
respondent.

The use by respondent of the false descriptions and representa-
tions mentioned in paragraphs 4 and 5 has the tendency and capacity
to injure the business of respondent’s competitors, both those com-
petitors who sell salts extracted from natural spring water and those
who sell salts of laboratory manufacture and to divert trade from
both classes of respondent’s competitors to the respondent.

CONCLUSION

The practices of the said respondent under the conditions and
circumstances stated in the foregoing findings are to the prejudice of
the public and respondent’s competitors, and constitute a violation
of the act of Congress approved September 26, 1914, entitled “An
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act to create a Federal Trade Commission, to define its powers and!
duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission, the answer of the
respondent, the testimony and brief filed, and the Commission
having made its findings as to the facts and its conclusion that said
respondent has violated the provisions of an act of Congress ap-
proved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”,

It is now ordered, That the respondent, Joseph H. McGranahan,
in connection with the sale or offering for sale of salts in interstate
commerce between and among the various States of the United
States, and in the District of Columbia, do cease and desist from:

(1) Using the word “ Montecatini ” in his trade name or upon
cartons, bottles, or other containers.

(2) Using the corporate name “ Societa Regie Terme Di Mon-
tecatini” upon the bottles or other containers of his product or in
any of his advertising, or in any manner representing that said
corporation has any connection whatsoever with the product sold
by him.

(3) Representing in any manner that the salts sold by him is
extracted or crystallized from the waters of the springs of Monte-
catini or from the water of any spring whatsoever.

(4) Using on his labels or otherwise at all the seal of the Italian
Government.

(5) Advertising in any manner that his salts has received awards
at any exposition.

(6) Simulating the packages, labels, or any advertising matter of
the Benfi Products Corporation.

1t is further ordered, That the respondent shall within 30 days
after the service upon him of this order file with the Commission
a report in writing setting forth in detail the manner and form in
which he has complied with the order to cease and desist herein-
above set forth,
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IN THE MATTER OF

BENJAMIN HALLMAN, DOING BUSINESS AS RELIABLE
SUIT CASE COMPANY

COMPLAINT AND ORDER IN REGARD TO THRE ALLEGED VIOLATION OF SEC. &
OF AN ACT OF CONGRBSS APPROVED SEPT, 20, 1914

Docket 2109. Complaint, July 26, 1933—Order, Dec. 9, 1933

Consent order requiring respondent, in connection with the sale and offer
of luggage in interstate commerce, to cease and desist from labeling, stamp-
ing or otherwise advertising luggage manufactured in whole or in part from
split leather, as being manufactured from genuine leather, and from in
any manner indicating that the material used in the manufacture is other
than split leather.

Mr, Alfred M. Craven for the Commission.
CoMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Benjamin Hallman has been and is using unfair methods of compe-
tition in interstate commerce in violation of the provisions of
Section 5 of said act and states its charges in that respect as follows:

Paracrapu 1. Respondent, Benjamin Hallman, is now and has
been for several years last past doing business in the city of New
York under the trade name of Reliable Suit Case Co. The business
of respondent is that of manufacturing and selling in interstate com-
merce to jobbers and retail dealers throughout the United States
handbags, suitcases and other luggage. e causes said merchandise
when sold to be shipped in interstate commerce from his said place
of business in New York into and through various States of the
United States to purchasers thereof at their respective points of
location. In the course and conduct of his said business respondent
is and has been in competition with many other persons, firms and
corporations located in the United States engaged in the manufac-
ture and sale in interstate commerce of handbags, suitcases and other
luggage and in the shipment of same from their respective points of
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location to purchasers throughout the various States of the United
States.

Par. 2. Many of respondent’s competitors mentioned in para-
graph 1 hereof make and sell luggage covered with leather made
from the outside or topside of sealskin or cowskin after same has
been separated or split from the flesh side of the skin. Such leather
is described by makers of luggage and generally known by manufac-
turers, tanners, dealers, and the purchasing public as “seal” or
“ genuine seal ”, “ cowskin ” or * genuine cowskin ”, as the case may
be. The luggage covered by said skins is also known to the trade
and usually branded or tagged by the manufacturer as “top grain
cowhide ” or “top grain seal ”, as the case may be. When said com-
petitors use as covering the leather manufactured from the flesh side
of the skin, said leather as well as the luggage covered by it is
ordinarily described, labeled and tagged by said manufacturers as
“gplit seal” or “split cowhide”, as the case may be. The split
leather is very much inferior in quality, durability, and price to the
top grain or genuine leather as described in this paragraph.

Par. 3. Respondent among other merchandise manufactures and
sells in the course of business described in paragraph 1 hereof lug-
gage the covering of which is the material mentioned in paragraph
2 hereof as split leather, both seal and cowskin being used. This
material is treated, embossed and finished by said respondent so as
to imitate the genuine leather made from the top grain of cowskin and
sealskin and in some cases the split cowskin leather is treated, em-
bossed and finished so as to resemble genuine seal. Respondent by
means of stamps, tags and other markings affixed to said luggage
made of said split leather describes said luggage in the case of cow-
hide as “ genuine cowhide leather ” and in the case of seal as “ gen-
uine sealskin.” Said descriptions made on or attached to said lug-
gage reaches the public through the retail merchants and is used by
said merchants in advertising and selling such spurious luggage
to the public.

Par. 4. Said descriptions, labels, and brandings made by respond-
ent as to his merchandise are false and fraudulent in that the mate-
rial described is not “ genuine cowskin ” or “ genuine seal ? as such
descriptions are commonly understood by the purchasing public.
The use of said descriptions, markings and representations has the
capacity and tendency to deceive the purchasing public and induce
purchasers to buy luggage thus described in and on account of the
belief that the said luggage is made of genuine or top grain leather.
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The said false brandings and markings also have the capacity and
tendency unfairly to divert trade from respondent’s competitors to
the respondent.

Par. 5. The above alleged acts and things done by respondent are
all to the prejudice of the public and of respondent’s competitors
and constitute unfair methods of competition in commerce within
the intent and meaning of Section 5 of an act of Congress entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes ”, approved September 26, 1914,

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Sep-
tember- 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”
(88 Stat. 719), the Federal Trade Commission, on the 26th day of
July, 1933, issued and thereafter served its complaint against the
respondent, Benjamin Hallman, doing business as Reliable Suit Case
Co., charging him with the use of unfair methods of competition in
commerce in violation of the provisions of said act. Respondent
thereafter filed an answer to said complaint, and thereafter, tendered
to the Commission, for filing, a substituted answer, withdrawing the
original answer, said substituted answer reading as follows:

The respondent, Benjamin Hallmann, doing business as Reliable Suit Case Co.,
baving withdrawn his answer heretofore filed, for a substituted answer to the
complaint of the Federal Trade Commission, states, that respondent refrains
from contesting this proceeding and consents that the Commission may make,
enter, and serve on the respondent an order to cease and desist from the
violations of law alleged in the complaint,

Thereafter, this proceeding came on regularly for disposition and
decision by the Commission, under subdivision 2 of Rule III, of the
Rules of Practice and Procedure adopted by the Commission; and
the Commission being fully advised in the premises:

1t is ordered, That the substituted answer of the respondent be
filed, and that the respondent, in connection with the sale and offer-
ing for sale of luggage in interstate commerce between and among
the several States of the United States and in the District of Colum-
bia, do cease and desist from labeling, stamping or otherwise adver-
tising luggage manufactured in whole or in part from split leather
as being manufactured from genuine leather, and from in any man-
ner indicating that the material used in the manufacture is other
than split leather.,
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IX THE MATTER OF

NATIONAL SILVER COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC, 6
OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Dooket 2080. COomplaint, Dec. 5, 1932—Order, Dec. 16, 1933

Congent order requiring respondent, its officers, ete., in connection with the
advertisement, offer or sale in interstate commerce and in the District of
Columbia of scissors imported from Germany, with the stamp and brand
“ Royal Brand—=8olid Steel—Germany ”, and with a carbon content of not
more than 0.095 percent, to cease and desist from representing the same
as solid steel, either by use of the words “ steel” or “solid steel”” or other
words which convey the same idea.

Mr. @. Ed. Rowland for the Commission.
Brill, Bergenfeld & Brill, of New York City, for respondent.

CoMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”;, the Federal Trade Commission charges that
National Silver Company, a corporation, has been and is now using
unfair methods of competition in interstate commerce in violation
of the provisions of Section 5 of said act, and states its charges
in that respect as follows:

Paracrarm 1. Respondent, National Silver Company, is a cor-
poration organized and existing under the laws of the State of New
York, with its principal office and place of business located at 61
West Twenty-third Street, in the city of New York, State of New
York, where it has been for more than one year last past, engaged in
the sale of silverware, novelty ware and cutlery to wholesale and
retail dealers located in the various States of the United States. The
officers of respondent are Samuel E. Bernstein, president; Philip
J. Bernstein, vice president ; Morton Bernstein, treasurer; and Harry
Berke, secretary. Respondent causes its said articles of merchandise
when sold to be transported from its said place of business in the
city of New York, State of New York, through and into other
States of the United States to the purchasers thereof at their
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respective places of location. In the course and conduct of its said
business as aforesaid, respondent is in direct and active competition
with other persons, partnerships, and corporations engaged in the
sale and transportation of silverware, novelty ware and cutlery in
commerce between and among the various States of the United States
and the District of Columbia.

Par. 2. In the course and conduct of its aforesaid business re-
spondent is now, and has been for more than one year last past,
engaged in selling to wholesale and retail dealers located through-
out the various States of the United States, among other articles of
merchandise, scissors which are stamped and branded with the words
“Royal brand—solid steel—Germany” and “Royal brand—solid
steel.” In catalogs which respondent causes to be printed, and
distributes to wholesale and retail dealers throughout the several
States of the United States for the purpose of soliciting business,
it describes the said scissors as “ forged solid steel” and “ Royal
brand—solid steel.”

Par, 3. Steel is an alloy of iron and carbon, and the grades of
steel used in the manufacture of cutting tools of various kinds con-
tain a minimum amount of carbon which is necessary to make a
proper cutting edge. Low carbon steel is not satisfactory for a
cutting tool. The scissors sold by respondent, stamped and branded
as set forth in paragraph 2 herein, contain too small an amount of
carbon to entitle said scissors to be properly labeled “solid steel ”,
as such term is generally applied in the trade to cutting tools,

Pagr. 4. The statements and representations of respondent, as here-
inabove set forth, are calculated to, and do, have the capacity and
tendency of inducing many wholesale and retail dealers, and many of
the purchasing publie, to purchase the said scissors sold by respondent
in the mistaken belief that said statements and representations are
true, and tend to and do unfairly divert trade to respondent from
competitors who are engaged in the sale of truthfully labeled scissors
in interstate commerce throughout the various States of the United
States and the District of Columbia.

Par. 5. The above alleged acts and practices of respondent are
each and all of them to the prejudice of the public and respondent’s
competitors, and constitute unfair methods of competition in inter-
state commerce within the intent and meaning of Section 5 of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes.”
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ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress, approved
September 26, 1914 (38 Stat. 717), the Federal Trade Commission
isued and served a complaint upon the respondent, National Silver
Company, charging it with the use of unfair methods of competi-
tion in interstate commerce in violation of the provisions of said
act. With the complaint there was served upon respondent a copy
of the Commission’s Rules of Practice. Said Rules of Practice
with respect to answers provide, among other things, as follows:

III. ANSWERS

(2) In case respondent desires to waive hearing on the charges set forth
in the complaint and not to contest the proceedings, the answer may consist
of a statement that respondent refrains from contesting the proceeding or
that respondent consents that the commission may make, enter, and serve
upon respondent an order to cease and desist from the violations of the law
alleged in the complaint, or that the respondent admits all the allegations
of the complaint to be true. Any such answer shall be deemed to be an
admission of all the allegations of the complaint, to waive a hearing thereon,
and to authorize the commission, without a trial, without evidence, and
without findings as to the facts or other iIntervening procedure, to make,
enter, issue, and serve upon respondents,

Whereupon on January 25, 1933, the respondent entered its ap-
pearance and filed its answer to said complaint. Subseqeuently,
to wit, on October 9, 1933, the respondent filed its amended answer,
in which it consented that the Commission might make, enter and
serve upon it an order to cease and desist from the violations of law
alleged in the complaint.

Whereupon, pursuant to its Rules of Practice, the Commission finds
that said amended answer is an admission of all the allegations of
the complaint, and a waiver of hearing thereon and authorizes the
Commission without trial, without evidence and without findings
as to the facts or other intervening procedure, to make, enter, issue
and serve upon respondent an order to cease and desist from the viola-
tions of law alleged in the complaint. The Commission being fully
advised in the premises,

It i3 now ordered, That the respondent, National Silver Co., its
officers, agents, representatives, and employees, in connection with
the advertising, offering for sale or selling in commerce among the
several States of the United States, and in the District of Columbia,
of scissors, described in the complaint herein, being scissors imported
from Germany stamped and branded with the words “ Royal Brand—

102050°—35—voL 18——10
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Solid Steel—Germany ”, said scissors having a carbon content of not
more than 0.095 percent, cease and desist from representing said
scissors as solid steel, or representing that the said scissors are made
from solid steel, either by the use of the words “steel” or “solid
steel , or other words which convey the same idea.

And it is further ordered, That respondent, within 60 days after
service upon him of a copy of this order, shall file with the Commis-
sion a report in writing setting forth in detail the manner in which
this order has been complied with and conformed to.
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IN tHE MATTER OF

DELSON CHEMICAL CO., INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLBEGED
VIOLATION OF SBEC. 56 OF AN ACT OF CONGRESS APPROVED S8EPT. 28, 1914

Docket 2077. Complaint, Dec. 3, 1932—Deccision, Dec. 27, 1933

Where a corporation engaged in the manufacture and sale of dog medicines,
Represented or advertised in its “ Kennel Manual” that “the modern
method of treating disease 1s to remove the cause” and that * removal of
germs, acids, ferments, and other impurities from the system is now
possible by the aid of chemicals”, and that there had resulted “a new
science of Chemotherapy ", and knowledge “ now made available for the
treatment of diseases of the dog”, and included among such diseases, for
treatment and cure through internal administration of its * Delcreo”
preparation, and the asserted germicidal and other beneficial effects
thereof, so administered, abscesses, asthma, fits, distemper, pneumonia,
rheumatism, and vomiting attendant upon black tongue;

The facts being that said preparation, thus given, did not destroy bacteria
or germs, or have any effect thereon or constitute a preventative treatment,
and was not a cure or effective remedy in the treatment of said allments,
did not remove the causes thereof, was not effective, as represented, in
causing cessation of paroxysms in asthma, was not an eflicient treatment
for pneumonia, rheumatism, or black tongue, and was not curative of any
of the diseases mentioned in said manual;

With capacity and tendency to deceive the purchasing public into believ-
ing said preparation to be a germicide which, given internally, will kill
germs and bacteria and destroy the causes of the various diseases for
which prescribed, and Induce purchase thereof by the public in and on
account of sald erroneous belief, and thus injure the business of competitors
and divert trade from them to {t:

IHeld, That such ncts and practices, under the circumstances set forth, were to
the injury and prejudice of the public and competitors, and constituted
unfair methods of competition.

Mr. Alfred M. Craven for the Commission.
Synorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent, a New York corporation engaged in the manufacture of
proprietary dog medicines, and in the sale thereof to druggists, oper-
ators of dog kennels and pet shops, and to the public generally
throughout the United States, and with principal place of business
in New York City, with advertising falsely or misleadingly as to
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qualities or properties of product, in violation of the provisions of
Section 5 of such act, prohibiting the use of unfair methods of com-
petition in interstate commerce.

Respondent, as charged engaged as aforesaid, represents through
its so-called “ Delcreo Kennel Manual ” that its “ Delcreo ” prepara-
tions apply the new science of chemotherapy to diseases of the dog
and offer effective remedies and cures therefor through removing
germs, acids, ferments, and other impurities from the system, and
thus removing the causes of the diseases involved, and that its prin-
cipal preparation, “ Delcreo ” when given or taken internally, as di-
rected, constitutes, by reason of its germicidal and antiseptic effect
or otherwise, adequate and eflective treatment and cure for abscesses,
asthma, distemper, fits, pneumonia, rheumatism, and black tongue;
the facts being that the preparation recommended for the aforesaid
ailments, as above set forth, and composed chiefly of creosote, cal-
cium, soda and potash, does not have any such effect as above claimed
or constitute a cure or efficacious remedy for the ailments involved,
there being no drug or combination of drugs which is curative for
asthma, distemper, fits, or rheumatism, and the facts being, fur-
thermore, that its said various treatments do not, as claimed by it,
remove the causes of the diseases.!

Respondent further, as charged, represents that certain of its
preparations are effective for the treatment and cure of follicular
mange, and prescribes a certain course of treatment involving exter-
nal application of one of its said preparations, and internal admini-
stration of the other, the facts being that the representations im-
pliedly and indirectly made in the prescribed treatment ? are false
and misleading in that there is no competent and dependable exter-
nal treatment for the destruction of follicular mange mites or the
cure of follicular mange, and there is no internal medication for the
treatment or cure of said ailment.

1The false and misleading directions and representations, as allegedly made by re-
spondent and quoted in the complaint in the foregoing connectlon, are set forth infra in
the findings.

8 Matter in question, as set forth in the complaint, follows:

“ Early diagnosls is important., Where follicular mange Is suspected, the dog's coat
should be carefully examined and the infectlon localized. The affected parts should be
washed with a solutfon of five tablespoonfuls of Delcreo Soluble Sulphur Compound Bath
to a gallon of tepid water and a neutral goap, or saturated with Delereo Soluble Sulphur
Compound. Then apply Delcreo Ointment to prevent the spread of the parasites. Where
possible the pustules should be squeezed out before applylng the ointment., This treat-
ment should be supplemented by giving Delcreo Soluble Sulphur Compound internally four
times a day. This treatment should be continued to avoid the danger of recurrence and
the dog should be watched for a considerable length of time after all symptoms have
disappeared.”
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Respondent further, as charged, recommends its Delcreo Vermi-
fuge for brood bitches and pups,? the facts being that the descrip-
tion of said preparation is misleading and deceptive in that respond-
ent does not indicate the type of worms for which it is recom-
mended, there being no remedy for worm infestation which is ef-
fective against all of the many types of worms which infest dogs.

Said various false and misleading representations, and each of
them, as alleged, “ have the capacity and tendency to deceive prospec-
tive customers of respondent and to induce the purchase of respond-
ent’s preparations by the public in and on account of the belief that
the use of said preparations will serve to prevent, cure, or remedy
the diseases of dogs, as claimed by respondent, and each of said
claims and representations has the tendency and capacity to divert
trade from and otherwise injure competitors of respondent ”; all to
the prejudice of the public, and of respondent’s competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FINDINGS A8 TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes ”, the Federal
Trade Commission on the 3rd day of December, 1932, issued its
complaint against the respondent, Delson Chemical Co., Inc., charg-
ing it with the use of unfair methods of competition in commerce in
violation of said act. Respondent having entered its appearance and
filed its answer, hearings were had before trial examiners heretofore
duly appointed, testimony was heard and evidence received in sup-
port of the charges of the complaint and in opposition thereto.
Thereafter this proceeding came on for final hearing and the Com-
mission, having duly considered the record and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its report stating its findings as to the
facts and its conclusion drawn therefrom:

8 The advertisement or representation in questlon, as set forth in the complaint, follows :

 Special attentlon should be glven to brood bitches to ensure their freedom from worma
because of the danger to the litter at hirth * * * Many breeders are successfully
overcoming these difficulties by the proper administration of Delcreo to their brood
Ditches and pups. And we bave prepared a Delcreo Vermifuge, especially for young pup-

ples and alling animals whose weakened conditlon has made it Inadvisable to administer
the more powerful worm remedies.”
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FINDINGS AS TO THE FACTS

Paracrarir 1, Delson Chemical Co., Inc.,is a corporation organized
and existing under the laws of the State of New York and engaged
in the manufacture and sale of proprietary medicines represented to
be cures and efficacious treatments for diseases of dogs. The prepara-
tions manufactured and sold by respondent’s principal place of
business in New York City and through the various States of the
United States to the purchasers thereof at their respective places of
location.

In the course and conduct of its business respondent is in competi-
tion with other persons, firms, and corporations located in the United
States engaged in the business of manufacturing and/or selling in
interstate commerce veterinary preparations as and for and repre-
sented to be treatments for diseases of dogs.

Par. 2. In the promotion of the sale of its products respondent
advertises the same in a pamphlet or manual widely distributed by
respondent all over the United States entitled * Delcreo Kennel
Manual ”, in which its various dog preparations termed in said
manual “ Delcreo Remedies ” are advertised and described together
with recommendations and directions for the use of same. The last
edition of said manual is the 13th edition, which, having superseded
the 12th edition, has been current since April, 1931.

Par. 3. In the foreword or introduction to said manual the re-
spondent states as follows:

The modern method of treating disease is to remove the cause. Symptomatic

treatment Is gradually being discarded because those drugs which relieve
symptoms often retard the normal efforts of the body towards recovery, As a
result, while many drugs have been abandoned, the germicides which have given
definite results have been greatly improved, The removal of germs, acids, fer-
ments and other impurities from the system Is now possible by the aid of
chemicals, Recognition of the value of this treatment, and the necessity of
governing it by scientific principles, has resulted in a new science, Chemo-
therapy. Thig knowledge is now made available for the treatment of diseases
of the dog,
This foreword represents directly and by fair intendment that the
preparations thereafter named in the pamphlet when given as di-
rected will remove the causes of the various diseases mentioned and
are not merely symptomatic treatments. The foreword further rep-
resents by implication that the preparations listed following the
foreword are germicides and will kill germs which are the causes of
various diseases and that a new science called “ Chemotherapy ” is
made available by said “ Delcreo Kennel Manual ” for the treatment
of the dog.
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Par. 4. The principal preparation manufactured and sold by
respondent and described in said manual is one termed “ Delcreo .
This preparation contains in each fluid drachm two minims of beech-
wood creosote and 334 grains combined hypophosphites of calcium,
sodium and potassium in glycerine emulsion. It is specifically de-
scribed in the said “ Delcreo Kennel Manual” as a germicide. For
example, as to the disease distemper respondent states, directs, and
represents in said manual as follows (italics supplied):

Give Delcreo every two hours for the first two days. It is advisable to Hmit
the norishment for the first twenty-four hours, so that the digestive organs may
be reserved for the assimilation of the germicide. * * * It is Important that
the germicide should be given regularly every two hours until the infection
is under control.

The respondent also represents in said pamphlet that the treatment
prescribed therein is a curative treatment, the language of the
pamphlet being in that respect as follow:

Effectiveness of curative treatment—If the proper medication is employed
there are only two reasons for a fatal termination in distemper, (1) delay
in applying the treatment, (2) lack of natural resistance in the dog.

Par. 5. The respondent in directing the administration of * Del-
creo ” for other conditions and diseases of the dog in this pamphlet
under the various headings of diseases uses the following language:

Abscesses.—The first step should be to rid the system of the infection. Give
Delereo every two hours for at least two days, then three times a day. With
the destruction of bacteria the activity of the white blood cells is stimulated
and the abscess may come to a head very rapldly, or other abscesses may appear
until the system is rid of the infection, * * *

Asthma.—Give Delereo every two hours in regular doses until the paroxysms
have ceased, then every three hours until breathing is normal. Its use should
be continued until each succeeding attack grows fainter and the paroxysms
finally disappear.

Fits~Give Delcreg tonic every three hours.

Preumonia—Give Delcreo every two hours. * * * 1In severe cases the
medication should be given every hour until the temperature is reduced by one
or two degrees, then continue every two hours until the cough has disappeared
and the temperature is normal. Delcreo should be given three or four times
a day for sbout two weeks after the animal has recovered.

Rheumatism.—The animal should be placed in warm dry quarters. Give
Delereo tn regular dosage for at least three days. This should be followed
by administering Delcreo Soluble Sulphur Compound three times a day, and
this treatment should be continued until all symptoms disappear.

Black tongue—If the dog vomits after eating or drinking, give Delcreo as in
distemper, for the antiseptic effect on the digestive organs and rest the
stomach for twenty-four hours,

Par. 6. The various claims made for Delcreo and the directions
for its use as mentioned in paragraphs 3, 4, and 5 hereof are false
and misleading in that—
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(1) Delcreo when taken internally does not destroy bacteria or
germs and is without any effect on bacteria or germs and is not
a cure or efficacious remedy in the treatment of abscesses.

(2) Delcreo is not effective to cause the cessation of paroxysms
and is not a competent or effective remedy in the treatment of asthma
nor is there any drug or combination of drugs which is curative
of asthma.

(8) Delcreo internally taken is not a germicide, nor is it a pre-
ventive treatment, nor is there any drug or combination of drugs
which is curative or an effective treatment for distemper.

(4) Delcreo is not a preventive, treatment or cure for fits, nor
is there any known cure therefor.

(5) Delereo taken internally is not a germicide, is not a cure or
efficient treatment for pneumonia, rheumatism, or black tongue, and
is not curative of any of the diseases for which the “Delcreo Ken-
nel Manual ” directs its administration. When taken internally it
is not an antiseptic, nor is it a disinfectant and is of no value in
removing the causes of any of said diseases.

Par. 7. Respondent’s various statements, directions, and repre-
sentations as set forth in these findings and each of them have the
tendency and capacity to deceive the purchasing public into the
belief that the respondent’s preparation “ Delcreo” is a germicide
and will kill germs and bacteria and will, when given internally to
the dog, kill germs and bacteria and destroy the causes of the
various diseases for which it is prescribed, and to induce the pur-
chase thereof by the public in and on account of said erroneous belief
and thus to injure competitors’ business and to divert trade from
said competitors to respondent.

CONCLUSION

The acts and things done by respondent under the conditions and
circumstances described in the foregoing findings are to the injury
and prejudice of the public and respondent’s competitors, and are
unfair methods of competition in interstate commerce and consti-
tute a violation of the act of Congress approved September 26,
1914, entitled “An act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes.”

ORDER TO CEASH AND DESIST

This proceeding having been heard by the Federal Trade
Commission upon the record and the Commission having made its
findings as to the facts and conclusion drawn therefrom that the
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respondent has violated the provisions of an act of Congress ap-
proved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes”,

It ¢s now ordered, That the respondent, Delson Chemical Co., Inc.,
its officers, agents, and employees, in connection with the sale or
offering for sale in interstate commerce between and among the va-
rious States of the United States and the District of Columbia, do
cease and desist in any manner from:

Advertising or representing that the proprietary preparation called
by respondent “ Delcreo ” is a germicide when taken internally by
the dog or when so taken has any germicidal, antiseptic or disinfect-
ant qualities or that said preparation when so taken removes the
cause or is a cure or efficient treatment for any of the following dis-
eases of dogs: distemper, abscesses, asthma, fits, pneumonia, rheuma-
tism, and vomiting attendant upon black tongue.

It is further ordered, That the respondent shall within 30 days
after the service upon it of a copy of this order file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which it has complied with the order to cease and desist herein-
above set forth.
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IN THE MATTER OF

WOLF GURZIZKY, DOING BUSINESS UNDER THE TRADE
NAME AND STYLE OF WHITE STAR HAT COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1814

Docket 2045. Complaint, June 6, 1932—Order, Jan. 17, 193}

Consgent order requiring respondent, his agents, ete., in connection with the
sale or offer of men’s hats in interstate commerce and in the District of
Columbia, to cease and desist from selling or offering for sale men's old,
worn, used, and discarded fur felt hats, which have been cleaned and
fitted with new ribbons, sweatbands, and linings, unless and until there

" 1s stamped upon, affixed or attached to sald hats in a conspicuous place
-80 a8 to be easily and readily seen, word or words clearly indicating that
sald hats are not new hats but are used and worn hats which have been
cleaned and made-over (e. g., “second-hand”, “used”, or * made-over”).

Mr. G. Ed. Rowland for the Commission.
Kreindler, Warshaw & Baron, of New York City, for respondent.

CoMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes ”, the Federal Trade Commission charges that Wolf
Gurzizky, doing business under the trade name and style of White
Star Hat Co., hereinafter referred to as respondent, has been and
now is using unfair methods of competition in interstate commerce
in violation of the provisions of Section 5 of said act, and states its
charges in that respect as follows:

Paracraru 1. Respondent, Wolf Gurzizky, is an individual doing
business under the trade name and style of White Star Hat Co., hav-
ing his office and principal place of business at 222 Greene Street, in
the City of New York, State of New York, where he has been for
more than one year last past engaged in the business of selling and
distributing men’s felt hats of the character and in the manner here-
inafter mentioned, to jobbers and wholesale dealers located at points
in the various States of the United States and the District of Co-
lumbia. Respondent causes said hats when so sold, to be trans-
ported from the City of New York, State of New York, through and
into other States of the United States and the District of Columbia,
to the said jobbers and wholesale dealers thereof at their respective
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points of location. In the course and conduct of his said business
as aforesaid, respondent is in direct and active competition with vari-
ous other persons, partnerships, firms, and corporations engaged in
the manufacture, sale, and distribution of men’s felt hats in interstate
commerce among the various States of the United States and the
District of Columbia.

Par. 2. In the course and conduct of his aforesaid business
respondent buys second-hand, old, used, and discarded men’s felt
hats, which hats are in some instances sold by respondent to jobbers
and wholesale dealers in the same condition they were in when
bought, and in other cases are renovated and sold by respondent to
said jobbers and wholesale dealers. All hats which are renovated
by respondent are first sent to a dry-cleaning establishment, where
they are thoroughly dry-cleaned and returned to respondent. Said
hats are then steamed, ironed and shaped by respondent at his place
of business. The poorer grade of hats are sold by respondent to his
customers without being further treated. The higher quality hats
are relined and fitted with new ribbon bands, sweatbands and size
labels, and then sold by respondent to jobbers and wholesale dealers,
who resell them to retail dealers. Said new relinings and sweat-
bands are purchased by respondent from the manufacturers thereof,
and bear various trade names, designs, devices, and descriptive
wording.

Par. 3. The aforesaid old, used, discarded, and second-hand hats,
after being made over by respondent, and fitted with new trimmings,
as described in paragraph 2 herein, have the appearance of new hats
which have never been worn, and said hats are sold by respondent to
jobbers and wholesale dealers without anything on or about said hats
to indicate that such hats are in fact second-hand hats which have
been renovated and made over by said respondent. Said hats are
resold by said jobbers and wholesale dealers to retail dealers, who
1esell them to the public without disclosing the fact that said hats
have been previously worn, and then renovated and made over, and
under such circumstances as to indicate that they are new hats.

The cost to respondent of obtaining, renovating, and making over
said hats as aforesaid is much less than the cost to hat manufacturers
of manufacturing new hats of similar quality, and respondent is
thereby able to sell said hats to jobbers and wholesalers at substan-
tially lower prices than manufacturers of hats can sell hats of the
same or similar quality to jobbers and wholesale dealers.

Par. 4. It is the common belief and understanding among whole-
sale and retail dealers, and the purchasing public, that hats having
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the appearance of new and unused hats, as do hat distributed by
respondent, and sold by respondent and those dealing in men’s hats
without anything on or about said hats to indicate that such is not
so, are in fact hats which are new and unused, and have never been
worn or used by anyone previously; and said wholesale and retail
dealers, and the purchasing public, when buying hats having the
appearance of new and unused hats, and without anything on or
about said hats to the contrary, are entitled to receive new and un-
used hats, and not second-hand, old, used, and discarded hats which
have been renovated and made over. The acts and practices of
respondent as hereinabove set forth, are calculated to, and do, have
the capacity and tendency of inducing many wholesale and retail
dealers, and many of the purchasing public, to purchase the said
second-hand, old, used, and discarded hats which have been renovated
and made over by respondent, in the mistaken belief that they are
purchasing new and unused hats, and tend to and do unfairly divert
trade to respondent from concerns engaged in the manufacture and
sale of hats in interstate commerce throughout the various States
of the United States and the District of Columbia.

Par. 5. The above alleged acts and practices of respondent are each
and all of them to the prejudice of the public and respondent’s com-
petitors, and constitute unfair methods of competition in interstate
commerce within the intent and meaning of Section 5 of an Act of
Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes.”

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission on the 6th day of June, 1932, issued
its complaint against Wolf Gurzizky, doing business under the trade
name and style of White Star Hat Co., respondent herein, in which
complaint it is alleged that respondent has been and is using un-
fair methods of competition in interstate commerce in violation of
the provisions of Section 5 of said act.

On September 12, 1933, respondent filed his answer to said com-
plaint. On January 3, 1934, said respondent filed a second answer
herein, wherein he stated that he did not desire to contest the pro-
ceeding, and consents that the Federal Trade Commission may make,
enter, and serve upon him an order to cease and desist from the
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violations of law alleged in the complaint, in accordance with the
provisions of Section 2, Rule III, of the Rules of Practice of the
Commission, and the Commission having accepted the second answer
in lieu of the former one theretofore filed, and being fully advised
in the premises,

It is now ordered, That the respondent, Wolf Gurzizky, doing
business under the trade name and style of White Star Hat Co., his
agents, representatives, servants, and employees, in connection with
the sale or offering for sale of men’s hats in commerce among the
several States of the United States, and in the District of Columbia,
cease and desist from:

Selling or offering for sale men’s old, worn, used, and discarded
fur felt hats, which have been cleaned and fitted with new ribbons,
sweatbands, and linings, unless and until there is stamped upon, af-
fixed or attached to said hats in a conspicuous place so as to be easily
and readily seen, word or words clearly indicating that said hats
are not new hats but are used and worn hats which have been cleaned
and made-over (e.g., “second-hand ”, “used ”, or “ made-over ”).

It is further ordered, That respondent shall within 60 days from
the date of the service upon him of the order herein, file with the
Commission a report in writing setting forth in detail the manner
and form in which this order has been complied with and con-
formed to.
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Ixn TrE MATTER OF
MEARS RADIO HEARING DEVICE CORPORATION

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGLED
VIOLATION OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2079. Complaint, Dec. §, 1932—Decision, Jan. 17, 1934

Where a corporation engaged in the sale of a device, and oil for use in
conjunction therewith, for the treatment and cure of the partially and
totally deaf and those afflicted with head noises, in competition with many
meritorious varieties of hearing devices, and devices for relief of such
noises and symptoms of deafness, and for treatment of the deaf, and with
many ear oils, advertised said device through newspapers of general circu-
lation, magazines, letters, and circulars as a new invention, which exercises
the ossicles and muscles of hearing until they become strong enough to
work, and relleves deafness and head noises by removing the cause, helping
to “restore your natural hearlng” and affording “ positive and complete
relief from head noises ”, and with a record of accomplishing such results
for many, including restoration of hearing after 20 years of extreme deaf-
ness, and represented that sald oil, assertedly used theretofore by a noted
New York physiclan with remarkable success, and recognized by doctors,
had alone relieved many cases of deafness, and claimed through testimonial
advertisements that use of said device and oil had relieved users of deaf-
ness, had enabled a person deaf for 23 years, to hear the “talkies”, and
would enable a person born deaf and dumb to acquire the sense of
hearing;

Facts being that such device would not cure or aid in the cure of deafness or
head noises, or relieve such ailments or noises or restore natural or any
hearing to deaf persons, with or without said oil, and was not a new
invention, but, formerly sold under a different name, had been discovered,
tested and discarded as worthless by otologists a number of years ago,
use thereof was dangerous, and treatment thereby afforded, with or without
sald oll, was neither sclentific, efficacious or proper for deafness or head
noises, and aforesaid oil did not possess such therapeutic value as to
aid, cure or relieve deafness or head noises and was not used or recom-
mended by reputable or noted doctors, or given its name, as asserted, by
any physiclan;

With tendency and capacity to mislead and deceive purchasers and prospective
purchasers, Including the millions of deaf and partially deaf, and those
incurably so, and receptive to anything holding out hope of slightest
relief, into believing that such representations were true, and inducing
their purchase of sald device and oil in such belief, and of unfairly
diverting trade to it from its competitors, and with effect of postponing
procurement of proper and efficaclous treatment, by the user, for his
deafness:

Held, That such practices, under the circumstances set forth, constituted unfair
methods of competition.

Mr, E. J. Hornibrook £or the Commission.
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Synopsis oF CoOMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged re-
spondent, a Delaware corporation engaged in the sale of devices,
apparatus, and medicines for the treatment of those who are hard of
hearing, including a device called “ Mears Airosage ” and a medicine
called “ Mears Ear Oil ” (sold for use in conjunction with said device),
and with principal place of business in New York City, with adver-
tising falsely or misleadingly as to history, results and qualities of
product, in violation of the provisions of Section 5 of said act pro-
hibiting the use of unfair methods of competition in interstate
commerce; in that respondent represents that said device is a new
invention and one which will cure and has cured and relieved head
noises and deafness, even in extreme cases such as those of people
born deaf and dumb, or deaf for twenty-five years, and in that it
further falsely advertises said “ Mears Ear Oil” as a preparation
prescribed by a noted New York physician with remarkable success,
used by it and so designated with his permission, and recognized as
a preparation by physicians, which alone has relieved many cases of
deafness and one which, if used in conjunction with said device,
affords as scientific a treatment as could be asked for a congested
and deafened ear; with tendency and capacity to deceive the pur-
chasing public and induce the purchase of its said products in
reliance upon such statements and representations, and unfairly
divert trade from competitors to it and otherwise injure said com-
petitors, to their prejudice and that of the public.

Upon the foregoing complaint, the Commission made the following

Report, FiNpINGS A8 TO THE FacTs, AND OrDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “ An act to create a Federal Trade Commis-
sion to define its powers and duties, and for other purposes”, the
Federal Trade Commission, on the 5th day of December, A.D. 1932,
issued and thereafter served its complaint against the respondent,
Mears Radio Hearing Device Coporation, charging it with the use
of unfair methods of competition in commerce in violation of the
provisions of said act.

Respondent having entered its appearance and filed an answer to
the said complaint, hearings were had before a trial examiner there-
tofore duly appointed and testimony was heard and evidence taken

1 Reapondent’s sald statement, and representations, as alleged in the complaint in detail.
are get forth in the findings, infra.
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in support of the charges stated in the complaint, and in opposition
thereto. Thereafter this proceeding came on regularly for final
hearing and the Commission having duly considered the record and
being now fully advised in the premises finds that this proceeding
is in the interest of the public and makes this its report, stating its
findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrar 1, The respondent, Mears Radio Hearing Device Cor-
poration is a corporation organized and existing under and by virtue
of the laws of the State of Delaware, with its principal place of busi-
ness in the City of New York, State of New York. It is now
and for several years last past has been engaged in the sale of
devices, apparatus, and medicines for the treatment and cure of per-
sons who are hard of hearing, or totally deaf or afficted with head
noises; among which is a device called by respondent “ Mears
Airosage ” and a medicine called “ Mears Ear Oil”. “Mears Ear
Oil” is sold by respondent for use in conjunction with “ Mears
Airosage . These two last named products are sold by respondent
in different States of the United States and when orders are received
therefor, such orders are filled by respondent by packing the same
in said City of New Yok and shipping the same, usually through
the United States mails, from the said city to the purchasers thereof,
many of whom reside outside the State of New York.

Par. 2. In the course and conduct of said business respondent is in
competition with individuals, copartnerships, and corporations en-
gaged in the transportation and sale between and among various
States of the United States of devices, apparatus, and medicines sold
and used for the same purposes as are respondent’s “Airosage ” and
“ Mears Ear Oil ”.

The respondent’s “Airosage ” is in direct competition in interstate
commerce with the hearing devices on the market, and there are
many meritorious varieties of them sold in interstate commerce.
Respondent represents in its advertising that the use of “Airosage ”
makes the use of hearing devices unnecessary.

There are also other mechanical devices sold in interstate com-
merce, not as a cure for deafness, but for the relief of head noises
and symptoms of deafness only, which are in competition with
“Airosage”.

Respondent, in the sale of “ Mears Ear Oil ” is in competition with
many ear oils and devices sold in interstate commerce for the
treatment of the deaf.
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Par. 8. The device “ Airosage ” is operated by storage batteries.
It has a cupped shaped vibrator which according to instructions is to
be placed against the ear until it produces a tickling and tingling
sensation in the inner ear. ‘A hard rubber cone shaped device, called
the applicator is then directed to be attached to the vibrator and
inserted in the ear. Users are directed to continue this treatment for
a full half minute and massage around the ear and across the throat
and chin with the vibrator for a period of five minutes. Also users
are directed to use another device to be attached to this vibrator for
massaging the palm of the hand over the heart line thereof. This
latter treatment is described by respondent as “ Zone Therapy ”, and
is represented by respondent to be efficacious in the treatment of
deafness.

“Mears Ear Oil” consists of Homeopathic Oil of Mullen with
twenty drops of Oil of Eucalyptus added to each pint of the oil of
mullen, Users are directed to place two drops in each ear three
times a week. Users are also directed to use it in conjunction with
and as an aid to vibratory treatment produced by “ Airosage”. A
month’s supply of the ear oil accompanies each “Airosage Device ”.

Respondent sells this device for $45 when sold alone. At this price
a supply of “ Mears Ear Oil ” is included. Approximately 500 have
been sold each year in the past two years. The device “ Airosage » is
also sold on a 30 days rent or trial plan whereby it and an ear phone
are shipped to a prospective purchaser upon payment of $5 and. if at
the end of 30 days trial the prospect is satisfied, he may keep both
devices upon further payment of $55. In the advertisement of this
trial plan the price quoted for each device, if sold separately, is $45.

There are in the United States ten to sixteen million adults and
one and one-half million children who are either totally deaf or
deficient in the sense of hearing, and of these more than one and
one-half million are incurable. These people are constantly and
eagerly seeking something that will cure them or relieve their
condition and will try out anything that seems likely to afford the
slightest relief.

Par. 4. The respondent expends in advertising its said “Airosage ”
and “ Mears Ear Oil ” from $1,500 to $2,000 per year.

The respondent advertises “Airosage” and “Mears Ear Oil”
through the medium of magazines, letters, circulars, and newspapers
having a general circulation throughout the United States, such as
the Sunday American and other Hearst papers. Typical of these
advertisements are the following:

1. Hearing has been restored by the use of the Alrosage after twenty

years of extreme deafness,
102050¢—35—vor 18——11
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2, Many have had head noises eliminated and natural hearing restored
by the use of Airosage.

3. The new invention, Airosage, helps restore your natural hearing.

4. Airosage relieves deafness and head noises by removing the cause,

5. Positive and complete relief from head noises.

6. Alrosage imparts vibratory treatment that exercises the ossicles and
muscles that control the hearing until they become strong enough to work.

7. A noted New York physician has prescribed Mears Ear Oil with remark-
able success. He has agreed to allow us to use it and call it Mears Ear Oil.
It is lubricating, healing and stimulating * * *. Unaided it has relieved
many cases of deafness and is recognized by physicians. What more scientific
treatment can be congested and deafened ear recelve than these two wonderful
healing agents when used together.

In addition to the representations hereinabove stated in paragraph
4 above, respondent has represented in testimonial letter adver-
tisements that by the use of said Airosage and Mears Ear Oil or
either of them a person deaf for twenty-five years can now “hear
the talkies; that by the use of said Airosage and Mears Ear Oil
or either of them deafness has left a user or users thereof; that by
the use of said Airosage and Mears Ear Oil a person born deaf and
dumb will acquire the sense of hearing; that the sense of hearing of
a person born deaf will be acquired by a user of said Airosage and
Mears Ear Oil or either of them.”

Par. 5. The statements and representations set forth in para-
graph 4 are false and misleading in that “ Mears Airosage ”, whether
used in conjunction with “Mears Ear Oil” or not, is not such a
device, the use of which will cure, or aid in the cure of deafness or
head noises or relieve deafness or head noises or restore natural or any
hearing to deaf persons; nor is the said device, *“ Mears Airosage ”,
a new invention but is a device formerly sold under the name
“Aurosage” and which was discovered, tested, and discarded as
worthless by otologists a number of years ago; nor is such device
a scientific device; nor is the treatment by the use of such device in
conjunction with or without “ Mears Ear Oil” scientific, efficacious,
or proper treatment for deafness or head noises; and the product
% Mears Ear Oil ” when used with the device “Airosage ” or without
it does not possess such therapeutic valus as to cure or aid in the cure
or relief of deafness or head noises, nor is it used or recommended
by reputable or noted physicians and the name “Mears Ear Oil”
was given it not by a physician, but by a layman. The use of
“Ajrosage ¥ in the treatment of the deaf is dangerous and likely
to injure the ear. The use of “ Airosage” and “Mears Ear Oil”
or either of them in the treatment of deafness postpones the pro-
curement of efficacious treatment in many instances.
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The rent or trial plan of sale of “Airosage” as described in para-
graph 8 hereof, when adopted by a prospective purchaser, has the
tendency and capacity to postpone the procurement of proper and
efficacious treatment for his deafness.

The president of respondent testified in this proceeding that the
use of the testimonial and claim that “Airosage ” would “ help those
born deaf ” had been abandoned, but made no comment as to whether
this statement would be resumed.

Par. 6. Each and all of the representations as to the efficacy of
respondent’s “Airosage” and “Mears Ear Oil”, contained in the
advertising as set forth in paragraph 4, had and have a tendency
and capacity to mislead and deceive the purchasers and prospective
purchasers of respondent’s said “Airosage” and “Mears Ear Oil”
into the belief that such representations are true, and to induce them
to purchase respondent’s said “Airosage” and “ Mears Ear Oil”
in such belief and bad and have the tendency and capacity to un-
fairly divert trade from said competitors to respondent.

CONCLUSION

The practices of said respondent under the conditions and circum-
stances described in the foregoing findings are to the prejudice of
the public and respondent’s competitors, and are unfair methods of
competition in interstate commerce and constitute a violation of an
act of Congress approved September 26, 1914, entitled “An act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard by the Federal Trade
Commission on the complaint of the Commission, the answer of
respondent, the testimony and evidence, and briefs of counsel, and
the Commission having made a report in writing in which it stated
its findings as to the facts, with its conclusion that the respondent
had violated the provisions of Section 5 of an Act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”, and the Commission being fully advised in the premises,

1t is ordered, That respondent, Mears Radio Hearing Device Cor-
boration, its agents, employees, and representatives, in connection
with the advertising, offering for sale, and sale in interstate com-
erce, or in the District of Columbia, of the commodities “Airosage »
and “Mears Ear Oil”, or either of them, cease and desist from
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representing in any manner, including by or through the use of testi-
monials or endorsements, that the use of the device “Airosage ” and
“ Mears Ear Oil ” or either of them, or any similar device or medi-
cine will cure, aid in the cure or relieve deafness or head noises or
that the use of such device either in conjunction with or without
“ Mears Ear Oil” is scientific, efficacious or proper treatment for
deafness or head noises or that “ Mears Ear Oil” possesses thera-
peutic value in the treatment of deafness or head noises.

It is further ordered that respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which is has
complied with this order.



PAUL CASE 151

Complaint

I~ TaE MATTER OF

PAUL CASE

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THH ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2091. Complaint, Fed. 2}, 1933—Decision, Jan. 18, 1934

Where an individual, neither a physician nor graduate of any college or uni-
versity of medicine, engaged in the sale and distribution of a medicinal
product, known as * Case combination treatment”, and consisting of two
different kinds of tablets, based on two separate formulae, for taking as
prescribed,

Magde such statements In advertising his said {reatment in circulars and letters
sent to prospective customers by mail, as that it would drive out aches
and pains of muscular and subacute rheumatism, neuralgia, sciatica, neu-
ritis, and lumbago, constituted an amazing discovery that had brought
comfort and bappiness to more than 100,000 sufferers, and had brought
relief to those who had endured the aches and pains of the aforesaid ail-
ments for years, even in severe cases, with reported miraculous relief from
misery suffered, and headed numerous testimonials with such captions as
“ Suffered For 20 Years, Had Given Up Hope, Then Tried the Case Treat-
ment ¥, ¢ Discards Crutches, Sleeps All Night, Works In Garden”, * Feels
20 Years Younger, Walks Without Cane, Entirely Active Again”, and made
numerous other statements and representations of similar tenor, facts
being that the use of the two formulae would not cure or have any ap-
preciable therapeutic value in the treatment of the aforesaid diseases;

With effect of misleading and deceiving customers and prospective customers
into purchasing said product in the belief that it would produce the
results claimed for it as hereinabove set forth, and with tendency and ca-
pacity so to do, and with effect of injuring, to a substantial extent, com-
petitors selling preparations with same effect as that of products herein
concerned, including those not falsely advertised as a cure for the afore-
said diseases, or in other respects, and with capacity and tendency so to
injure;

Held, That such acts and practices, under the circumstances set forth, were to
the prejudice of the public and competitors, and constituted unfair methods .
of competition.

Mr. Herry C. Lank for the Commission
Mr. H, Ralph Burton, Mr. Tench T. Marye, and Mr. Robert W.
Burton, of Washington, D.C. for respondent.

Sywopsis or CoMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commission Act, the Commission charged
respondent individual, engaged in the sale and distribution of medi-
cines and drugs described by him as “ Case Combination Treat-
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ment ”?, for the purported relief and cure of rheumatism, gout,
neuritis, sciatica, neuralgia, and lumbago, and with principal office
and place of business in Brockton, Mass., with advertising falsely or
misleadingly as to qualities or results of product, in violation of the
provisions of Section 5 of such act, prohibiting the use of unfair
methods of competition in interstate commerce.

Repondent, as charged, engaged as aforesaid, falsely and mislead-
ingly represents through advertisements, pamphlets, and circular
letters that his said medicines and drugs are an effective cure and
remedy for, or beneficial in the treatment of, muscular or subacute
rheumatism, neuritis, gout, sciatica, neuralgia, and lumbago, and the
aches and pains of rheumatic, neurotic or gouty condition; the facts
being that “while a few of the drugs contained in respondent’s
medicines are sometimes employed with results more or less bene-
ficial in certain stages of some of the above diseases or ailments, yet
the said medicines or drugs will not provide adequate treatment for
the above-mentioned diseases or ailments and it is false and mislead-
ing to so represent or imply.”

Respondent further, as charged, represents through advertise-
ments, pamphets, circulars, and letters that his said medicines and
drugs are quickly absorbed through the stomach into the blood
stream and carried to all parts of the body; that this is necessary
to drive the aches and pains out and not from one part of the body to
another; that they will drive out the aches and pains of the ail-
ments referred to, have relieved the misery, etc., of people who had
used crutches and canes, and in many instances were confined to their
beds unable to walk; and brought comfort, happiness, and relief to
a multitude of sufferers, including severe and chronic cases, where
hope had been given up, and makes numerous other representations
and assertions of similar tenor;! the facts being that said medicines
and drugs are not efficacious in the treatment of said ailments, or the
aches and pains thereof, but merely dull the sensitiveness of the
user so that the user does not feel the aches and pains, and said
dulling of aches and pain is of a temporary nature, and the said
drugs and medicines do not effectively treat the cause of the said
aches and pains, and many persons have purchased said medicines
and drugs, in reliance on the truth of such statements, representa-
tions, and advertisements.

The use by respondent, as charged “ of the false, misleading and
deceptive advertisements and representations as hereinabove re-
ferred to constitute practices or methods of competition which tend

1(Qther clalms and representations, as alleged in detail in the complaint, are set forth
fn the findings, Infra.
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to and do (a) prejudice and injure the public; (d) unfairly divert
trade from and otherwise injure respondent’s competitors; and (c)
operate as a restraint upon and a detriment to the freedom of fair
and legitimate competition in the sale of medicines and drugs in
interstate commerce.”

Upon the foregoing complaint, the Commission made the following

Report, FINDINGS AS TO THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission issued and served a complaint upon the
respondent, Paul Case, charging him with the use of unfair methods
of competition in interstate commerce in violation of the provisions of
said act.

Respondent filed his answer and the case was set down for the
taking of testimony before an examiner of the Commission. Evi-
dence was adduced in support of the charges of the complaint. No
testimony was offered by the respondent.

Thereupon this proceeding came on for final hearing on the briefs
and oral argument of counsel for the Commission and for the res-
pondent. The Commission now having duly considered the record
and being fully advised in the premises finds that this proceeding is
in the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1, The respondent, Paul Case, is an individual, engaged
since 1923 in the business of selling and distributing a medicinal
product known as “Case Combination Treatment.” Respondent
has his place of business in Brockton, Mass. Respondent advertises
his product in magazines and periodicals, having a nation-wide cir-
culation and sells his said product direct to the consumer and not
through retail stores. When orders are received he sends his said
product by mail to the purchasers thereof at their respective points
of location in the several States of the United States. Respondent
is not a physician nor is he a graduate of any college or university
of medicine.

Par. 2. Respondent’s product is in tablet form and consists of
two different kinds of tablets. Respondent in his literature refers
to said tablets as Formula No. 1 and Formula No. 2.
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Formula No. 1 contains the following medicines and drugs in the
indicated quantities:

Grain
Powdered willow charcoal_________ Yo
Extract Calchicum Root (commercial) e _______ 3%
Sodium Salicylate oo _— 2
Potassium Acetate 0]
Potassium Sulphate To

Excipients Q. S. to make a 4 grain tablet,

Tablets composed of Formula No. 1 are to betaken, according to
the directions of the respondent, four times daily, one tablet at each
meal time and one tablet before retiring.

Formula No. 2 contains the following medicines and drugs in the
indicated quantities:

Qrain
Cascarin %
Aloin 1
Podophyllin 1B
Ezxtract Belladonna 1%
Gingerine %
Sodium Bicarbonate %

Respondent’s directions for taking tablets composed of Formula
No. 2 are “ one or two as required to move the bowels twice a day, to
be taken upon retiring.”

Par. 3. Respondent has advertised his “combination treatment”
in magazines having a nation-wide circulation, such as Good Stories,
Grit, Hearth and Home. Respondent has not advertised in such
magazines since this proceeding was commenced. At the time of the
hearings respondent was confining his advertising to distributing
circulars and letters to prospective customers by mail. Among the
representations and claims made by respondent in these circulars
and letters are that the “ Case Combination Treatment ”—

(a) Will drive out aches and pains of muscular and subacute
rheumatism, neuralgia, gout, sciatica, neuritis, and lumbago;

(5) Is an amazing discovery that has brought comfort and hap-
piness to more than 100,000 sufferers;

(¢) Has brought relief to those who have endured the aches and
pains of rheumatism, gout, sciatica, neuritis, and lumbago for
years, even in severe cases, reporting miraculous relief from their
misery;

() Has completely relieved the aches and pains of so-called ¢ old
chronic ” cases where hops had been given up;

(e) Will quickly and completely conquer your trouble.
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Par. 4. Respondent also makes numerous other representations,
statements and claims in the circulars which he distributes as afore-
said. A few illustrations of such representations or claims are:

(1) The remarkable feature of the Case Combination Treatment
is that in many cases a day’s treatment has given relief when all
-other medicines taken had failed.

(2) You now have in your possession the amazing combination
that has brought joy and relief to thousands of sufferers. Surely,
You have every right to expect the same results.

(8) Within a few minutes after starting the treatment, the good
work has begun. You may not feel the action at once (in some old
chronic cases a week may be necessary to note decided improve-
ment) but you may be sure the improvement has started and if
You do not interrupt the treatment the trouble should certainly yield
to the scientific combination of the medical formulae.

(4) What a happy day to look forward to—and it should
be close at hand—when those aches and pains will have left you—
when the memory of what you went through will make your dreams
possible—when you will be again active with the vim of former
years.

Par. 5. Respondent also quoted numerous testimonials in his cir-
«culars and placed headlines above these individual testimonials. A
few such headlines are:

(a) Suffered For 20 Years. Had Given Up Hope. Then Tried The Case
Treatment.

(b) Could Not Move From Rheumatism., Now Says IHe Gets About Like A
Three Year Old Colt.

(c) Says He Is Free From That Arch Fiend Neuritis, Since Taking The
‘Case Combination Treatment.

(@) Lald Up 10 Months. Case Treatment Quickly Corrects Troubhle.

(e) Neuritis Quickly Cleared Up.

(f) Now Goes About Without His Crutches Or Cane. Certainly A Remark-
able Recovery.

(g) Could Not Work For A Year. Spent A Fortune Before Finding Relief
‘With The Case Treatment.

(1) Discards Crutches. Sleeps All Night. Works In Garden.

(i) Feels 20 Years Younger. Walks Without Cane. Entirely Active Again.

(§) Throws Crutches Away After 80 Years of Suffering. Had Tried Many
Kinds of Medicines Without Results.

(%) Suffered With Rheumatism For 10 Years. Pain Completely Relieved By
Case Treatment.

Par. 6. Four of the circulars above referred to were introduced
into the record as exhibits. The evidence discloses that approx-
imately 85,000 of each of such circulars were distributed by respond-
ent to prospective customers from 1929 to the date of the hearing.
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Par. 7. Several medical experts were called as witnesses in this
proceeding and testified that respondent’s Formula No. 1 had a mild
analgesic or anodyne effect when taken in accordance with respond-
ent’s instructions, that it would temporarily relieve mild pains, that
it did not in itself have any appreciable therapeutic value in the
treatment of rheumatism, neuritis, sciatica, lumbago and neuralgia,
that Formula No. 2 was a mild cathartic, that the use of the two
formulae would not cure nor have any appreciable therapeutic value
in the treatment of the above mentioned diseases, that in some mild
cases of rheumatism or simple cases of neuralgia the use of the above
combination treatment might relieve the pain and the disease might
subside, with or without treatment, but that the said medicines in
and of themselves did not have proper therapeutic value
to produce the results claimed by respondent. The respondent
offered no witnesses and the above testimony stands uncontradicted.

Par, 8. Based on the testimony of the medical experts called in this
case the Commission finds that respondent’s claims and representa-
tions as above recited are false and misleading and also finds that
such claims and representations have had and do have the capacity
and tendency to mislead and deceive and have misled and deceived
customers and prospective customers into purchasing respondent’s
said product in the belief that it would produce the results claimed
by respondent in its advertising as recited above.

Par. 9. The above medical experts testified that there were numer-
ous other preparations on the market that would have the same
physiological action as respondent’s product. Competitors of re-
spondent were also produced as witnesses and testified that there were
numerous products sold in interstate commerce which would have the
same effect as respondent’s product. Based upon the above-men-
tioned testimony, the Commission finds that there are numerous
preparations sold in interstate commerce in competition with re-
spondents Combination Treatment.

Par. 10. The representatives of competitors of respondent above
referred to testified that among the various products offered and sold
in competition with respondent’s product several of such products
were not advertised as a cure for the several diseases mentioned and
were not otherwise falsely advertised and the Commission now finds
that a substantial number of respondent’s competitors do not make
false claims for their product.

Par. 11. The Commission finds that the practices of respondent
set forth above have the capacity and tendency to injure and do
injure, to a substantial extent, respondent’s competitors in the sale of
their products, by unfairly diverting trade from such competitors
to the respondent.
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CONCLUSION

The acts and practices of the said respondent, under the conditions
and circumstances described in the foregoing findings, are to the
prejudices of the public and of respondent’s competitors; are unfair
methods of competition in commerce, and constitute a violation of
Section 5 of an Act of Congress approved September 26, 1914, en-
titled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion on the complaint of the Commission, the answer of respondent,
the testimony and briefs and oral arguments of counsel and the Com-
mission having made a report in writing in which is stated its find-
ings as to the facts with its conclusions that the respondent had
violated the provisions of Section 5 of an Act of Congress approved
September 26, 1914, entitled “An act to create a Federal Trade Com-
Iission, to define its powers and duties, and for other purposes”,
and the Commission being fully advised in the premises,

It is ordered, That the respondent, Paul Case, his agents and em-
ployees in connection with the advertising, offering for sale and sell-
ing in interstate commerce or in the District of Columbia the medical
Preparations now known and designated by him as Case Combination
Treatment consisting of formulae No. 1 and No. 2, or any other
medical preparation of the same or substantially the same ingredients
or composition, shall cease and desist from representing in any
manner, including by or through the use of testimonials or endorse-
ments, that the use of said medical preparations, or either of them,
by whatever name or description known, will cure, or is a treatment
for the relief of, rheumatism, neuritis, sciatica, lumbago and
heuralgia.

It is further ordered, That the respondent shall within 60 days
after service on him of this order file with the Commission a report in
writing setting forth in detail the manner and form in which he has
complied with this order.
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I~ THE MATTER OF

WHITE-LITE DISTRIBUTING CORPORATION, AND
ALEXANDER H. FISHBERG, DOING BUSINESS UNDER
THE TRADE NAME AND STYLE OF SUN SALES DIS-
TRIBUTING COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2022. Complaint, Mar. 26, 1932—Decision, Jan. 23, 193}

Where a corporation engaged in the sale of incandescent lamps or bulbs at
prices substantially in excess of those ordinarlly charged, and an indi-
vidual, acting In his capacity as treasurer and manager thereof, and in
his own behalf as a dealer in such lamps or bulbs, under the mark or
designation *“ Sun-Glo”; in describing, offering and selling said lamps
through price lists and salesmen,

(a) Sold lamps so marked or branded as to indicate a wattage consumption
substantially under the true amount, due allowance being made for toler-
ances prescribed for such products in Federal specifications and custom-
arily recognized in commercial use by the manufacturing and distributing
trades involved, and falsely represented said mislabeled lamps as superior
to those sold in competition with them and correctly marked, and pur-
ported, by comparison between their own under-marked bulbs and their
competitors’ correctly branded products, to demonstrate the Ilighting
superiority and economy of the former, the facts being thelr own product
actually produced substantlally less light per watts consumed than did
thelr competitors’;

(b) Falsely represented said lamps, thus offered and sold, as made to comply
with the Bureau of Standards’ generally accepted specifications and as
having been successfully marketed for many years, and as thus proved
“lamps of highest quality ”, the facts being they fell substantially short
of compliance with specified standards, due allowance being made for
prescribed tolerances, both in the matter of marking and lighting efficiency
as herein above set forth; and

(o) Falsely represented said mark or designation * Sun-Glo” as registered in
the Patent Office, through the legend “ Trade Mark Reg. U.S. Pat. Office”,
printed immediately beneath the illustration of an incandescent lamp in
connection with the aforesaid designation;

With effect of deceiving members of the public, users, and consumers of such
lamps, into believing the same to be correctly marked, and to constitute
lamps, which, compared with competitors’, produced as much or more light
with less current, and of inducing the purchase thereof, at higher prices,
in such mistaken belief, instead of the lower priced, more efficient, and
economical products of competitors, who were further deprived of the
opportunity of selling bulbs to consumers to whom they had previously
sold the same, during thelr use of the inferior lamps herein concerned, and
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with capacity and tendency to mislead and deceive purchasers into believ-
ing that said lamps complied in all particulars with specifications of the
Government for lamps purchased for its own use, and were products of
highest quality:

Held, That such practices, under the circumstances and conditions set forth,
were to the prejudice and injury of competitors and the public, and con-
stituted unfair methods of competition.

Mr. Edward E. Reardon for the Commission.
Borowsky & Burrows and Mr. Charles J. Holland, of New York

City, for respondents.

Sywnopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent corporation, organized under the laws of New
York, and engaged in the sale and distribution of electric lamps
or bulbs, and respondent individual, treasurer of said corporation,
and similarly engaged in his individual capacity, under the trade
name, “ Sun Sales Distributing Co.”, and with principal place of
business in New York City, in the case of both respondents, with
misbranding or mislabeling and misrepresenting product as to per-
formance and quality, and claiming trade mark registration falsely
or misleadingly, in violation of the provisions of Section 5 of such
Act, prohibiting the use of unfair methods of competition in
interstate commerce.

Respondent corporation and respondent individual, engaged as
aforesaid, as charged, caused the lamps and bulbs dealt in by them
to be stamped with a wattage mark very much under their true
consumption, contrary to established practice, and caused their sales-
men and employees to exhibit said lamps so marked, to prospective
purchasers, and on such basis to claim falsely for their own prod-
ucts a performance superior to that of correctly marked competitive
products then in use or being sold by competitors, and also greater
economy and efficiency than possessed by competitive products with
the same ostensible kilowatt consumption.

Respondents further, as charged, displayed on price lists of their
said lamps, upon the depiction of a carton, the phrase “ Trade Mark
Reg. U.S. Pat. Office ”, together with the words, immediately above
said depiction—

Sun-Glo lamps are manufactured to comply with the U.8. Burean of
Standards for incandescent lamps and have been successfully marketed for
many years thus proving them to be lamps of highest quality.
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The facts were that said trade mark was not registered in the
Patent Office as a trade mark for incandescent lamps, the Bureau of
Standards had not made or established any specifications or require-
ments for such products, tests of their said lamps made by the
Bureau, as to their performance ability only, showed, among other
things, “ that the lamps tested had a substantially low efficiency of
light output and that such lamps or bulbs would not satisfy the
demands of the United States Government, in those respects, in the
purchase of incandescent electric lamps or bulbs”, and their said
lamps or bulbs, for which they charged prices greatly in excess of
competitors’ prices for lamps either of same pretended, or actual
wattage, were of inferior quality compared with competitive prod-
ucts sold throughout the United States at very substantially lower
prices by many competitors.

Said representations and statements, as alleged, “ which respond-
ents, respectively, caused to be made to purchasers, of the wattage of
their electric lamps or bulbs; of the amount of their output of light
and the amount of expense of operating them, all in comparison with
the electric lamps or bulbs sold by respondents’ competitors; and
the representations made in their respective said price lists and
caused to be made to purchasers by respondents, that the said trade
mark was registered in the United States Patent Office as a trade
mark used, respectively, in the business of the sale of respondents’
incandescent electric lamps or bulbs; that respondents’ said incan-
descent electric lamps or bulbs, respectively, are manufactured to
comply with the U.S. Bureau of Standards for incandescent lamps,
and that the said lamps or bulbs are or have been proved to be lamps
of the highest quality, are and said representations and statements
were, each and all, false representations and statements, made and
caused to be made by respondents, respectively, with the knowledge
of the respondent corporation through its said officers and agents
and with the knowledge of respondent Alexander H. Fishberg, at all
times above mentioned, that they were false representations and
statements.”

Said representations and statements, furthermore, as charged,
“each and all had the tendency and capacity to mislead and deceive
members of the public, purchasers of electric lamps or bulbs, and to
divert trade from respondents’ competitors and they did mislead and
deceive said purchasers into buying respondents’ electric lamps or
bulbs, as above set forth, in preference to buying the electric lamps
or bulbs of respondents’ competitors, and the said members of the
public, the said purchasers, were thereby defrauded and trade in
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incandescent electric lamps or bulbs was thereby diverted from re-
spondents’ competitors to respondents ”; all to the prejudice of the
public and competitors.

Upon the foregoing complaint, the Commission made the following

Report, FiNpiNGs a8 10 THE FacTs, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914 (88 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the above-named respondents charging
them with the use of unfair methods of competition in commerce in
violation of the provisions of said act.

The respondents having filed their answers herein, hearings were
had and evidence was thereupon introduced on behalf of the Com-
mission and the respondents before an examiner of the Federal
Trade Commission duly appointed.

Thereupon this proceeding came on for a final hearing on the
brief filed on behalf of the Commission and upon oral arguments
by counsel for the Commission and for the respondents, and the
Commission having duly considered the record and being fully ad-
vised in the premises finds that this proceeding is in the interest of
the public and makes this its findings as to the facts and the con-
clusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. The respondent White-Lite Distributing Corpora-
tion was a corporation organized on or about November 20, 1930,
under the laws of New York, having its place of business at No. 7
West Twenty-second Street, Borough of Manhattan, New York City,
and it was from on or about the date of its organization until on or
about May 16, 1933, when it ceased business and was dissolved as a
corporation, engaged in the business of the sale and distribution of
incandescent lamps or bulbs.

Par. 2. Respondent Alexander H. Fishberg was the treasurer
and the manager of the business of the respondent White-Lite Dis-
tributing Corporation during its existence as above set forth and
he also was engaged on his individual account in the business of
the sale and distribution of incandescent lamps or bulbs under the
trade name of Sun Sales Distributing Co., with a place of business
at No. 7 West Twenty-second Street, Borough of Manhattan, New
York City, which was the same place of business as that of the
respondent White-Lite Distributing Corporation. He filed a cer-
tificate of discontinuance of doing business under his said trade
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name in the oflice of the clerk of New York County, New York, on
April 14, 1933.

Par. 3. The said Alexander H. Fishberg has been engaged in or,
as an officer and stockholder of corporations, has been connected
with the business of the manufacture and sale of incandescent lamps
or bulbs for approximately 26 years last past. Since he filed the
above mentioned certificate of discontinuance of doing business
under the trade name Sun Sales Distributing Co. he has on one or
more occasions on his own account purchased and sold incandescent
lamps or bulbs.

Par. 4. During all of the times since on or about November 20,
1930, and January 13, 1931, respectively, the respondent White-Lite
Distributing Corporation and the respondent Alexander H. Fish-
berg, in addition to sales thereof made in the State of New York
have sold their incandescent lamps or bulbs to purchasers in various
other States of the United States and they have, respectively, dur-
ing said times caused the lamps so sold by them to be transported
from the State of New York or from the State of origin of the ship-
ment thereof, to, into and through States other than New York or
the State of origin of the shipment to the purchasers.

Par. 5. During the times above mentioned, other individuals, firms,
and corporations located in the United States have been engaged in
the business of the sale of incandescent lamps or bulbs to members
of the public located throughout the various States of the United
States and they have caused the lamps or bulbs when so sold by
them, respectively, to be transported to, into and through States
other than the State of the seller, or the State of origin of the ship-
ment to the purchasers.

Par. 6. The respondents during the times above mentioned were,
respectively, in competition in interstate commerce in the sale of
incandescent lamps or bulbs with the other individuals, firms, and
corporations referred to in paragraph 5 hereof.

Par. 7. A watt of electricity is a unit of power and the wattage of
an incandescent lamp is the measure of electric power used in oper-
ating the lamp. A lumen is the unit of light.

Par. 8. During all of the times above mentioned it has been the:
universal custom substantially with all manufacturers of incandes-
cent lamps or bulbs, sold to the public in the United States, to label,.
mark or brand each lamp or bulb with the number of watts indi-
cating the electric power used in operating the lamp and with the
number of volts indicating its voltage, allowing for a certain toler-
ance of measure also customarily recognized in the manufacturing
and distributing trades in incandescent lamps or bulbs, and to so
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label, mark, or brand the lamps with the appropriate number of
watts and volts before the sale or distribution of the lamps by the
manufacturers to dealers for resale or to members of the public for
their use and consumption.

Par. 9. During all of the times above mentioned the United States
Government has caused specifications to be made and issued with
which incandescent lamps purchased by the various departments or
establishments of the Government must comply.

Among other things, the Federal specifications for incandescent
lamps prescribe the tolerances allowed above or below the rated or
labeled or branded wattage and above or below the rated lumens per
watt for lamps of various measured wattage purchased by the United
States Government for its use.

During all the times above mentioned and referred to, the tolerance
customarily recognized in commercial use in the manufacturing and
distributing trades in the manufacture and sale of incandescent
lamps has coincided with the tolerances contained in the Federal
specifications.

Par. 10. During the times above mentioned and referred to the tol-
erance of measure for variance above or below the labeled, marked,
or branded wattage or watt rating, referred to in paragraphs 8 and
9 hereof, for lamps of the watt rating herein stated, among others,
was as follows:

‘Watt rating Tolerance

Percent
185,

25 to 100, Inclusive... 4
150 to 1,500, {nclusive. . oceeemcaemmcacaranas ———- 5

Par. 11. The efficiency of incandescent lamps or bulbs is governed
or established, among other things, by the amount of lumens of
light produced per watt of electric power used in operating the
lamps.

During the times above mentioned and referred to it was the
universal understanding in the commercial manufacturing and dis-
tributing trades in incandescent lamps that the lamps, in order to be
considered efficient in the production of light, should produce a cer-
tain number of lumens of light per watt rating, with allowance
recognized by custom for a certain tolerance of lumens above or
below the lumens rated per watt, and it was the custom adopted by
the manufacturers of such lamps in accordance with said under-
standing to make and sell, to dealers for resale or to the public for

102050°—35—voL 18——12
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use and consumption, incandescent lamps of the various watt ratings,
which among others, allowing for the said tolerance stated below,
produced lumens of light as follows:

Tolerance
above or
below lumen
rating

Watt rating Lumens

Per watto Percent

—
o
=]
22~ 1~ )

Par. 12, And during the times above mentioned the respondent
Alexander H. Fishberg, doing business under the trade name Sun
Sales Distributing Co., caused a price list of incandescent lamps sold
by him, among the lamps referred to in paragraph 4 hereof, to be
printed and distributed among the purchasing agents of retail
dealers in incandescent lamps and in the price list caused the phrase
“Trade Mark Reg. U.S. Pat. Office” to be printed immediately
beneath the illustration of an incandescent lamp in connection with
which the words “ Sun-Glo” were printed.

Immediately above the said illustration the respondent Alexander
H. Fishberg caused the following statement to be printed:

Sun-Glo lamps are manufactured to comply with the U.S. Bureau of Stand-

ards for incandescent lamps and have been successfully marketed for many
years thus proving them to be lamps of highest quality.

Par. 13. The trade mark consisting of the illustration and words
above referred to was not registered as a trade mark in the United
States Patent Office during the times it was represented to have been
registered in the price list above mentioned.

Par. 14. During the times above mentioned the incandescent
lamps, hereinafter mentioned and referred to in paragraphs hereof
15 to 17, inclusive, sold under the trade mark or trade name “ Sun-
Glo” by the respondent Alexander H. Fishberg under his trade
name Sun Sales Distributing Co., were not made to comply with
and they did not comply with the specifications of the Bureau of
Standards of the United States Department of Commerce for in-
candescent lamps marked, respectively, 25-watts, 50-watts and 60-
watts; and, with respect both to the said specifications of the Bureau
of Standards and the custom recognized and followed by the manu-
facturing and distributing trades in marking or branding lamps
with the number of watts indicating the amount of electric power
used in operating them, mentioned in paragraph 8 hereof, the said
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Sun-Glo lamps were falsely marked or branded so as to indicate
that they were operated by a substantially less amount of electric
power than was actually used in operating them, and consequently
they were falsely represented to purchasers and users to be lamps
that were operated at less expense than was actually the fact.

Par. 15. The respondent Alexander H. Fishberg, during the times
above mentioned, sold lamps marked 25-watts under the trade mark
“Sun-Glo” to a dealer who sold them in interstate commerce to a
retail dealer who resold them to members of the public, as marked,
but which actually measured 28.1 watts and 28.2 watts; or 2.1 and
2.2 watts above the watt measurements customarily represented by
the number of watts marked on the lamps, after allowing for the
customary tolerance above mentioned between the actual watt mea-
surement and the measurement of 25-watts with which they were
marked and represented to purchasers.

Par. 16. The respondent Alexander H. Fishberg, during the times
above mentioned, sold to a dealer lamps marked 50-watts under the
trade name “ Sun-Glo” and the purchaser sold them in interstate
commerce to a retail dealer who resold them to members of the public
as marked. These lamps actually measured 63.6 watts and 69.1
watts; or in other words, 11.6 watts and 17.1 watts, respectively,
more than the watt measurement customarily represented by the
measurment, 50 watts, marked on the lamps, after allowing for
the customary tolerance between the actual watt measurement and
the number of watts with which the lamps were marked.

Par. 17. The respondent Alexander H. Fishberg, during the times
above mentioned, sold to a dealer lamps marked 60 watts under the
trade mark “Sun-Glo” and the purchaser sold them in interstate
commerce to a retail dealer who resold them as marked to members of
the public. These lamps actually measured 69.8 watts; or 7.4 watts
more than the watt measurement customarily represented by the num-
ber, 60-watts, marked on the lamp after allowing for the customary
tolerance above mentioned.

Par. 18. The respondent White-Lite Distributing Corporation by
its officer and manager, respondent Alexander H. Fishberg, during
the times above mentioned, caused and permitted its salesmen in the
sale of its lamps as set forth in paragraphs 4 and 6 hereof, to make
it a practice to exhibit and demonstrate to members of the public,
purchasers and prospective purchasers, its lamps marked or branded
a substantially less number of watts than their real or actual watt
measurement, after allowing for the customary tolerance of measure
referred to in paragraphs 8, 9, and 10 hereof; and at the same time -
and in connection with the exhibition and demonstration of respond-
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ent’s lamps, to exhibit and demonstrate lamps of its competitors
which were marked or branded with their correct number or measure
of watts; and caused and permitted its salesmen to make it a practice
in so exhibiting and demonstrating its lamps and its competitors’
lamps, to compare the amount of light produced from its lamps with
the amount of light produced from the lamps of respondent’s com-
petitors which were marked correctly a greater number or measure
of watts,

Among many other similar instances the respondent corporation
caused and permitted its salesmen to demonstrate its lamps marked
15-watts (which was really a 27- or 28-watt lamp) against the 25-watt
standard lamp of one of its competitors then in use by a prospective
purchaser; and to compare the amount of light produced from the
said 25-watt standard lamp with the amount of light from the 28-
watt White-Lite lamp which was marked 15-watts and represented
by the respondent’s salesmen to the purchaser as a 15-watt lamp.
The result of the demonstration and comparison in this instance was
that respondent’s 28-watt lamp was represented by respondent’s
salesmen and believed by the purchaser to be a 15-watt lamp and to
have produced, as a 15-watt lamp, as much light as the competitor’s
25-watt standard lamp.

Par. 19. The respondent White-Lite Distributing Corporation by
its said officer and manager, respondent Alexander H. Fishberg,
during the times above mentioned, caused and permitted its salesmen
referred to in paragraph 18 hereof to make it a practice to represent
to members of the public, purchasers and prospective purchasers, in
connection with the demonstration and comparison of its lamps
referred to in paragraph 18 hereof, that its lamps were superior to the
lamps of its competitors, in that with the lesser quantity of electric
power falsely indicated to be used to operate respondent’s lamps
(indicated by the watt measurement with which they were marked)
as much or more light would be produced by them as would be pro-
duced by its competitors’ lamps with the greater quantity of electric
power used to operate them, as indicated by the watt measurement
with which they were correctly marked, and said respondent caused
and permitted its salesmen further falsely to represent that its said
lamps were operated at less expense to the purchaser and user of them
than the lamps of the competitors against which they were demon-
strated and compared, when in reality as much or more electric
power was used to operate respondent’s lamps,

Par. 20. The Sun-Glo lamps mentioned in paragraph 16 hereof
sold by respondent Fishberg should have produced, respectively, and
according to their actual watt measurement of 63.6 watts and 69.1
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watts, and according to the commercial understanding and custom
in the manufacturing and distributing trades in incandescent lamps
mentioned in paragraph 11 hereof, 7174 lumens of light and 779.4
lumens of light, whereas they produced, respectively, 417 lumens
and 552 lumens. The difference in the amount of lumens of light
produced by these lamps and the amount that they should have pro-
duced, with the electric power that was used to operate them, repre-
sents the difference in efliciency between respondent’s lamps and the
lamps of respondent’s competitors and the difference in the cost of
the light produced by them.

The lamps sold by said respondent marked * Sun-Glo?”, men-
tioned in paragraph 17 hereof, according to the custom in the trades
above referred to, should have produced 788 lumens of light in
accordance with their actual measurement. They produced only 569
lumens of light, whereas a standard 50-watt lamp of said respondent’s
competitors produces 575 lumers.

The cost of electric power for operating this latter 69.8-watt lamp
of said respondent, but which was falsely marked 60-watts at 6 cents
per kilowatt-hour would be $4.19, whereas the cost of operating a
50-watt standard lamp sold by one of respondents’ competitors, pro-
ducing as much or more lumens of light, would be $3 per 1,000 hours
or $1.19 less to the purchaser or user for approximately the same
amount of light.

Par. 21. In 1931 and 1932 the regular retail prices of respondents’
competitors to consumers for inside frosted incandescent lamps of
standard manufacture was 20 cents each for the sizes marked 10-watts
to 60-watts, inclusive; 35 cents each for sizes marked 75-watts and
100-watts; and 6O cents each for 150-watt lamps.

During the said times the respondent White-Lite Distributing
Corporation sold its lamps referred to in paragraphs 4, 18, and 19
hereof, amongst other sizes, the 28-watt lamp, which was marked
“15-watt ”, for 40 cents each and its lamps marked “100-watt”
for $1.10 each.

Par. 22. The lamps above mentioned sold by respondents were
ineflicient in the production of light according to the standards set
for lamps by custom in the manufacturing and distributing trades;
were inferior to lamps sold by their competitors; and were more
expensive to operate. By means of false marking or branding of
their lamps as to the number of watts indicating the quantity of
electric power used to operate them and by means of the practices of
the respondents above mentioned and referred to, the respondents
deceived and misled members of the public, users and consumers of



168 FEDERAL TRADE COMMISSION DECISIONS
Conclusion 18 F.T.C.

incandescent lamps, into the belief that the number of watts with
which the respondents’ lamps were marked or branded was their
true watt measurement; into the belief that respondents’ lamps in
comparison with their competitors’ lamps were better and produced
as much or more light with the use of less electric power to operate
them and therefore at less expense to the consumer; and relying
upon that belief into purchasing the respondents’ lamps and paying
higher prices for them instead of purchasing the lamps of
respondents’ competitors which were less expensive to operate, more
efficient in producing light, and were superior and sold for less; and
with the further consequence thereof prevented and deprived re-
spondents’ competitors, during the time respondents’ lamps were in
use by purchasers, from the opportunity of selling incandescent
lamps to consumers to whom they had previously sold lamps and
thus diverted trade from respondents’ competitors.

Par. 23. The representations of respondent Alexander H. Fish-
berg above mentioned that “ Sun-Glo” lamps sold by him were
manufactured to comply with the United States Bureau of Standards
for incandescent lamps and were thus proven to be lamps of highest
quality were false representations of material facts and had the ten-
dency and capacity to deceive and mislead purchasers of incandescent
lamps into believing that said lamps were lamps that would comply
in all particulars with lamps made according to the Federal specifi-
cations for incandescent lamps and purchased for use by the United
States Government ; and the false statement made by said respondent
to the effect that the trade mark mentioned in paragraph 12 hereof
was registered in the United States Patent Office had the tendency
and capacity to increase the effect of the false representations that
said lamps complied with specifications of the United States Bureau
of Standards for incandescent lamps and that they were lamps of
higher quality.

CONCLUSION

The practices of respondent White-Lite Distributing Corporation
and of respondent Alexander H. Fishberg under the conditions and
circumstances described in the foregoing findings were to the preju-
dice and injury of repondents’ competitors and were to the preju-
dice and injury of the public and were unfair methods of competition
in commerce and constitute a violation of the provisions of an act of
Congress approved September 26, 1914, entitled “ An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes”.
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ORDER OF DISMISSAL AND ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, answers of re-
spondents, testimony and evidence introduced, upon the brief of
Commission’s attorney and oral arguments of counsel for the Com-
mission and for the respondents; and the Commission having made
its findings as to the facts and its conclusion that the respondents
White-Lite Distributing Corporation and Alexander H. Fishberg,

trading as the Sun Sales Distributing Co., have violated the pro-
* visions of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”, and it appearing that the
respondent White-Lite Distributing Corporation has ceased busi-
ness and was dissolved before the close of the taking of evidence.

It is now ordered, That this proceeding be and the same is hereby
dismissed as to the respondent White-Lite Distributing Corpora-
tion; and,

1 t i8 ordered, That the respondent Alexander H. Fishberg, trad-
ing under the name Sun Sales Distributing Co. or under his
own name or any other trade name, in connection with the sale or
the offering for sale of incandescent lamps in interstate commerce
between and among the several States of the United States and in
the District of Columbia, do cease and desist from—

(1) Offering for sale or selling, directly or indirectly through
others, incandescent lamps marked or branded other than with
the correct number of watts, indicating the amount of electric
power used in operating the lamps, with allowance for the tolerance
of measure in watts, which is customarily recognized in the manu-
facturing trade in the United States in marking or branding in-
ca.ndescent lamps.

(2) Representing, dlrectly or indirectly in price lists or otherwise,
that incandescent lamps offered for sale and sold by him are lamps
manufactured to comply with specifications of the United States
Bureau of Standards for incandescent lamps.

(3) Representing to the public, directly or indirectly in price
lists, or by any means whatsoever, that any trade mark used in the
sale of incandescent lamps is registered as a trade mark in the
United States Patent Office unless such trade mark shall be in fact
so registered.

It is further ordered, That the respondent, Alexander H. Fish-
berg, shall, within 30 days after the service of this order, file with
the Federal Trade Commission a report in writing, setting forth in
detail the manner and form in which he has complied with this
order to cease and desist.
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IN tHE MATTER OF

WORTH ENGLISH, INC.

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1814

Docket 2181, Complaint, Nov. 10, 1938—Decision, Jan, 25, 1934

Where a corporation engaged in the sale and distribution of face creams and
cosmeties, described, characterized and represented as containing turtle oil
as an actlve ingredient thereof,

Represented through labels, circulars, newspaper advertising and radio talks
that the aforesaid substance constituted the effective ingredient of said
preparations, and penetrated and nourished the skin, removed lines and
wrinkles, built up sagging muscles and underlying flesh, rejuvenated the
gkin and tended to build and firm the bust, through such statements as
“Marvelously effective because of the magical qualities of the turtle oil
they contain ”, “ Penetrates quickly, cleansing and nourishing the pores and
has remarkable rejuvenating properties”, “ Penetrates every pore and helps
build up sagging muscles ”, contains * imported turtle oil that eruses lines
and softens wrinkles”;

The facts being that none of sald various products, nor the ingredient turtle
oil, nourish the skin beyond the outer layer thereof, nor do they have re-
Juvenating properties, or the quality of affecting the muscles, flesh or layers
of skin beneath the epidermis;

With tendency and capacity to confuse, mislead and deceive the public into
believing that its said products and the said ingredient thereof had the
aforesaid properties, and to Induce the purchase and use thereof because
of such erroneous beliefs thereby engendered, and thereby to divert trade
to it from competitors, including those who In nowise misrepresent the
functions, uses or effects of their competing products, and with effect of so
diverting, to the substantial injury and prejudice of such competitors:

Held, That such practices, under the conditions and circumstances set forth,
were all to the injury and prejudice of the public and competitors and
constituted unfalr methods of competition.

Mr. Harry D. Michael for the Commission.
Sy~Noesis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provisions
of the Federal Trade Commision Act, the Commission charged
respondent, o New York corporation engaged in the sale and dis-
tribution of face creams and cosmetics, including its “ English’s
Turtle Oil Creme”, referred to also as “English’s Turtle Oil
Cream ”, % English’s Turtle Oil Cleansing Cream ”, and “ English’s
Turtle Oil Skin Freshener and Tonic ”, and with its office and prin-
cipal place of business in New York City, with advertising falsely
or misleadingly and misbranding or mislabeling as to qualities of
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product, in violation of the provisions of Section 5 of such Act, pro-
hibiting the use of unfair methods of competition in interstate
commerce,

Respondent, engaged as aforesaid, as charged, “makes use of
labels, circulars, newspaper advertising and radio talks in which it
is represented or implied that turtle oil is the effective ingredient
thereof and that such ingredient penetrates and nourishes the skin,
removes lines and wrinkles, builds up sagging muscles and underly-
ing flesh and rejuvenates the skin ”, and will “ build and firm the
bust when applied and pressed into the skin ”; the facts being that
none of said products, nor the ingredient, turtle oil, therein will
remove, erase or lessen lines or wrinkles on the human face or of
the skin elsewhere on the human body, or nourish the skin or the
pores thereof or penetrate the skin beyond the outer layer thereof
or epidermis, or have rejuvenating properties or qualities of affecting
the muscles, flesh or layers of skin beneath the epidermis, the skin
not being nourished by any such preparation or said ingredient
externally applied.

Said representations, as alleged, have had and do have the tend-
ency and capacity to confuse, mislead, and deceive members of
the public into the belief that respondent’s products and said turtle
oil ingredient have the property and capacity to nourish and re-
juvenate the skin, remove or reduce lines and wrinkles in the face
or in the skin in other parts of the human body, build up sagging
muscles, penetrate the skin beyond the epidermis and build and
firm the bust, and to induce members of the public to buy and use
said products because of the erroneous beliefs engendered, as above
set forth, and to divert trade to respondent from competitors en-
gaged in the sale in interstate commerce of face creams and cos-
metics; all to the injury and prejudice of the public and competitors.

Upon the foregoing complaint, the Commission made the following

Rerort, FiNpINGs As TO THE FAcrts, AND ORDER

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”,
the Federal Trade Commission, on the 10th day of November, 1933,
issued its complaint against the respondent herein, Worth English,
Inc., a corporation, charging said respondent with the use of un-
fair methods of competition in interstate commerce in violation of
the provisions of Section 5 of said Act. Said complaint was duly
served upon said respondent on the 15th day of November, 1933.
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Attached to said complaint and served upon respondent as afore-
said was a notice fixing the 15th day of December, 1933, and the
office of the Federal Trade Commission in Washington, D.C., as
the time and place of hearing upon the charges set forth in said
complaint. Said notice further notified said respondent that an
answer to said complaint would be required to be filed with the
Commission on or before said date for hearing and that upon failure
to appear or answer the following provision of the Rules of Prac-
tice adopted by the Commission would be applicable, to wit:

Fallure of the respondent to appear or to file angwer within the time as
above provided for shall be deemed to be an admission of all allegatlons of
the complaint and to authorize the Commission to find them to be true and
to waive hearings on the charges set forth in the complaint.

Said respondent having failed either to appear or to file answer to
the complaint herein, it is hereby found and adjudged to be in de-
fault by reason of such failure to appear or to file answer,

Thereupon this proceeding came on for hearing by the Commis-
sion on said default, and the Commission, having duly considered the
matter and being fully advised in the premises, find, pursuant to
said Rules of Practice, that the allegations of said complaint are
true and that respondent has waived hearings on the charges set
forth therein. The Commission further finds that this proceeding is
to the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapu 1, The respondent, Worth English, Inc., is a corpora-
tion organized, existing, and doing business under and by virtue of
the laws of the State of New York, and has its office and principal
place of business in the City of New York, in said State.

Par. 2. Said respondent is now and has been engaged since May,
1932, in the sale and distribution in interstate commerce of face
creams and cosmetics described, characterized, and represented as
containing turtle oil as an active ingredient thereof. The particular
products so described, characterized and represented are “ English’s
Turtle Qil Creme”, referred to also as “English’s Turtle Oil
Cream ”, “ English’s Turtle Oil Cleansing Cream ”, and “ English’s
Turtle Oil Skin Freshener and Tonic.” Respondent in the course
and conduct of its said business causes its said products to be trans-
ported in interstate commerce from its said place of business in New
York to, into and through States of the United States other than
New York to persons, firms, and corporations to whom or to which
they are or have been sold. Respondent sells its said products to
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wholesale and retail druggists and other wholesale and retail stores
for ultimate resale to members of the public in the various States
where said products are ultimately sold.

Par. 3. During the time above mentioned, other individuals, firms,
and corporations in the various States of the United States are and
have been engaged in the sale and distribution in interstate com-
merce of face creams and cosmetics, and such other individuals, firms,
and corporations have caused and do now cause their said products,
when sold by them, to be transported from various States of the
United States to, into and through States other than the State of
origin of the shipment thereof. Said respondent has been during the
aforesaid time, in competition in interstate commerce in the sale of its
said products with such other individuals, firms, and corporations.

Par. 4. Respondent, in advertising its said products and the
claimed functions and effects thereof, makes use of labels, circu-
lars, newspaper advertising, and radio talks in which it is repre-
sented or implied that turtle oil is the effective ingredient thereof and
that such ingredient penetrates and nourishes the skin, removes lines
and wrinkles, builds up sagging muscles and underlying flesh and
rejuvenates the skin. In advertisements caused to be inserted by
respondent in newspapers circulated to the purchasing public in
various States of the United States, respondent’s said three products
are referred to as:

English Turtle Oil Preparations
and the following statements are made in regard thereto:

Nourishing, Cleansing.

Marvelously effective because of the magical qualities of the turtle oil they
contain,

In an advertising circular furnished to dealers by respondent and
distributed to the purchasing public, the following statements are
made in regard to “ English’s Turtle Oil Creme ”:

. « . this cream contains pure turtle oil.

Have you looked in the mirror lately and noticed lines appearing around the
eyes and mouth? Or traces of a sagging chin? If these signs are present,
then correction 18 important . . . prevent these by taking action now . ..

Here 1s a smooth, light, nourishing cream, with a delightful, fresh perfume.
It penetrates quickly, cleansing and nourishing the pores and has remarkable
rejuvenating properties.

In radio advertising talks on behalf of respondent and its products
broadcast to the purchasing public, the following statements have
been made:

. . . Tartle Oil Creme nourishes the skin, penetrates every pore and helps

build up sagging muscles. Its gentle action benefits lines and wrinkled skin,
whether from approaching old age or exposure to sun and wind.
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On a sticker or label on the jar in which said “ English’s Turtle
Oil Creme ” is displayed for sale to the purchasing public, the follow-
ing statements appear:

A Rich Nourishing Cream, containing imported Turfle Oil that erases lines
and softens wrinkles.

This cream will also tend to build and firm the bust when applied and
pressed into the skin.

Par. 5. In truth and in fact, none of said products nor the ingre-
dient, turtle oil, therein will remove, erase or lessen lines or wrinkles
of the human face or of the skin elsewhere on the human body. Nor
does any of said products or the ingredient, turtle oil, nourish the
skin or the pores thereof or penetrate the skin beyond the outer layer
thereof or epidermis. Neither does any one of said products or said
ingredient have rejuvenating properties or qualities of affecting the
muscles, flesh or layers of skin beneath the epidermis. The skin is
not nourished by any such preparation or said ingredient externally
applied.

Par. 6. The representations of respondent, as aforesaid, have had
and do have the tendency and capacity to confuse, mislead and de-
ceive members of the public into the belief that respondent’s products
and said turtle oil ingredient thereof have the property and capacity
to nourish and rejuvenate the skin, remove or reduce lines and
wrinkles in the face or the skin in other parts of the human body,
build up sagging muscles, penetrate the skin beyond the epidermis
and build and firm the bust when in truth and in fact neither any
of said products or said ingredient has any of said effects or func-
tions. Said representations of respondent have had and do have
the tendency and capacity to induce members of the public to buy
and use said products because of the erroneous beliefs engendered,
as above set forth, and to divert trade to respondent from com-
petitors engaged in the sale in interstate commerce of face creams
and cosmetics.

Par. 7. There are among the competitors of respondent in the sale
of its said products those who in nowise misrepresent the functions,
uses or effects of their competing products, and respondent’s acts
and practices as hereinbefore set forth tend to and do divert business
to respondent from its competitors, to the substantial injury and
prejudice of such competitors.

CONCLUSION

The practices of said respondent, under the conditions and circum-
stances described in the foregoing findings, are all to the injury and
prejudice of the public and of respondent’s competitors, and con-
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stitute unfair methods of competition in commerce and are in vio-
lation of an act of Congress approved September 26, 1914, entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been duly heard by the Federal Trade
Commission upon the record, and the Commission made its findings
as to the facts and its conclusion that said respondent has violated
the provisions of an act of Congress approved September 26, 1914,
entitled “An act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes”,

It is ordered, That respondent, Worth English, Inc., a corpora-
tion, its officers, directors, agents, representatives, servants, and em-
ployees, in connection with the sale, offering for sale, or distribution
in interstate commerce and the District of Columbia of the face
creams and cosmetics described in the findings of fact this day made
by this Commission in this proceeding or any other face creams or
cosmetics of the same or susbtantially the same composition or in-
gredients, cease and desist from representing by express statements
or by implication that such face creams or cosmetics or the ingred-
ient, turtle oil, therein, will penetrate and nourish the skin, remove
or reduce lines or wrinkles, build up sagging muscles or underlying
flash, rejuvenate the skin, or build and firm the bust.

It is further ordered, That respondent within 60 days from and
after date of the service upon it of this order shall file with the
Commission a report in writing setting forth in detail the manner
and form in which it is complying with the order to cease and desist
hereinabove set forth.
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Ix Ttue MATTER OF

WALKER’S NEW RIVER MINING COMPANY

COMPLAINT, FINDINGS, OPINION, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 56 OF AN ACT OF CONGRESS AITROVED SEPT. 26, 1914

Docket 2028. Complaint, Apr. 28, 1932—Decision, Feb. 1, 1934.

TRADE NAMES—GEOGRAPHICAL NAMES—SECONDARY MEANING—" NEw IRIVER'
Coarn rroM NEw River FIELD AND GEoL0GISTS' “ NEW RIVER" GROUP OF THE
PorTsviLLE SERIES—SALE A8 “ NEw RIVER” oF CoAL FROM SAME (GEOLOGICAL
CLASSIFICATION, BUT DIFFERENT FIELD.

Where a coal field in southern West Virginia, contiguous or adjacent to the
New River, had long since come to be known and designated as the New
River field, and the coal there mined had come to be well and favorably
known as New River coal due to operators’ care in selling under such
name only coal of the highest grade, character, and quality, irrespective
of the particular seam from which taken, and to said operators’ long
advertisement thereof, under said name, at large expense, so that the
words had come to signify to wholesalers, retailers, and the consuming
public, coal of high character, quality, and utility produced in the afore-
said particular section, and such coal under said name had come to enjoy
a widespread and continuous domestic and foreign demand and sale; and
thereafter a corporation engaged in mining coal from the same seam
and geological classification, to wit, the * New River group of the Pottsville
series ”, in a locality 75 to 100 miles distant from the aforesaid field, and in
selling said coal in competition with the genuine New River product in
various sections of the United States, including several New England
States, certain large eastern cities, including New York, and various points
in Ohio, Michigan, and Wisconsin, to many of which sectlons the former
enjoyed a more favorable freight rate than the latter.

(a) Adopted as and for its corporate and trade name, a name including words
“ New River ”, and featured said name containing the words “ New River ”
in advertisements and advertising matter offering its said coal, and upon
letterheads and stationery used in soliciting the sale thereof; and

(b) Described its said coal In advertisements as “ New River coal” and so
offered, sold and invoiced the snme, and as “ N.R, Nut and Slack” thereby
signifying New River nut and slack;

With result that purchasers thereof and said purchasers’ vendees advertised
and/or sold the same as and for “ New River coal”, and wholesale and
retail coal denlers were furnished with the means enabling them to mis-
lead and deceive their respective purchasers into believing such coal to
have been produced in the New River fleld, and with capacity and tendency
to mislead and deceive the public into believing such coal to have been
there produced, and to have the uniform characteristics and qualities asso-
ciated therewith, Irrespective of geological origin or mining fluctuations,
and to induce its purchase in such belief, and to divert trade to it from
competitors offering and selling either coal produced in such field, or coal
truthfully advertised, described and represented, from its own, or any
other, district:

Held, That such practices, under the conditions set forth, constituted unfair /

methods of competition,
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TRADE NAMES—GEOGRAPHIOAL NAMES—SECONDARY MEANING—CO0AL FIELDS—
GEOGRAPHICAL V. GEOLOGICAL CONSIDERATIONS,

Carefully selected coal from a well deflned territory near the New River, had

long been mined, widely advertised and sold under said name, so that
coal thus named had come to be widely and favorably known as meaning
coal produced in said territory and possessed of certain definite, desirable
characteristics and uniform qualities. Coal seams involved and under-
lying said territory and extending far beyond, were known for their entire
extent by geologists as constituting the “ New River Group of the Potts-
ville series”, Held, That such fact did not justify a competing concern,
which subsequently engaged in mining coal of high grade, with many
similar qualities, from an anticline vein of one of the aforesaid seams,
located in a field 75 or 100 miles distant from said territory and separated
therefrom by a mountain range, in also naming and selling its said coal
as “ New River ", since the association that had theretofore come to attach
to the product from said territory, thus sold, found its significance in the
fact of geographical location and not, as contended, in that of geological
classification.

TrADE NAMES—GEOGRAPHICAL AND GEOLOGICAL NAMES—V\VHERE NAMES SIMITAR
FOR SAME PRODUCT—GEOGRAPHICAL NAME AND SECONDARY MEANING—LIMITA-
TIONS WHERE PropUCT OUTSIDE RESTRICTED GEOGRAPHICAL AREA,

The fact that a name correctly identifies a certain product from a geological

standpoint, will not permit the proper application thereof to such product
commercially, where said name had theretofore come to acquire trade sig-
nificance through long usage and expenditure of funds as identifying a
definite district with such a product, with definite qualities asosciated there-
with as coming therefrom, and where the product, to which application
of such name is sought to be justified on geological grounds, does not in
fact come from such distriet, though geologically identical with the product
in fact there produced, and of substantially the same guality. The general
principle of nonsubstitution, born of the consideration that the public is
eptitled to what it wants, even though its choice be governed by fashion,
taste, or pure idiosyncrasy, is applicable, and even though the extent of the
use of the name, otherwise correctly, so to identify such product geo-
logically, is thereby limited. If the trade cares about geography, because
it has been taught, at the producer’s expense, that geography is a test of
quality, it is entitled to be protected in that predilection, and it 1s mis-
leading to pretend to the trade and the public that a geographical test of
quality is being offered it, when in truth the test offered is a geological one.

PuBLic INTEREST—TRADE NAMES—GEOGRAPHICAL NAMES—SECONDARY MEAN-
1NG—USE OF SAME NAME, AS GEOLOGICAL IDENTIFICATION, FOR SIMILAR PRODUCT
OF SIMILAR QUALITY, NOT FROM RESTRICTED GEOGRAPHICAL DISTRICT.

The public is entitled to a product selected on the basis of tests it believes

{tself to be applying, and not merely to a product of practically the same
quality and the same grade it would have gotten under such tests, and
where a geographical name had come through long use favorably to iden-
tify a certain product to trade and public as coming from a well defined
district, and as having definite virtues, it could not be said that there was
no public interest in preventing the sale thereafter, under said name, as a
matter of geological classification, of coal of asserted equal quality, not
there mined.
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Mr. James M. Brinson for the Commission.
Mr, George C. Doub, of Baltimore, Md., for respondent.

CoMPLAINT

Acting in the public interest, pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Walker’s New River Mining Company, a corporation, hereinafter
called respondent, has been and is using unfair methods of com-
petition in interstate commerce in violation of the provisions of
Section 5 of said Act, and states its charges in that respect as
follows:

Paragrarm 1. Respondent Walker's New River Mining Co. is a
corporation organized, existing, and doing business under any by
virtue of the laws of the State of West Virginia, with its principal
office and place of business in the city of Elkins in the State of
West Virginia. Respondent has been, for more than a year last
past and now is, engaged in the business of mining or extracting
coal from a mine or mines situated in Flint in the county of Ran-
dolph in the State of West Virginia, near or in the vicinity of
Elkins, W.Va., and in the sale of such product in commerce among
and between the various States of the United States other than the
State of West Virginia. It has caused and causes its said product,
when sold, to be transported from its said place of business at Elkins,
W.Va., or from its mines located as aforesaid to purchasers in a
State other than the State of West Virginia, It has been, was
at all times hereinafter mentioned, and now is, in competition in
the course and conduct of its said business with individuals, part-
nerships and corporations engaged in the sale of coal in interstate
commerce,

Par. 2. Respondent Walker’s New River Mining Co. has adopted,
and at all times hereinafter mentioned used, and now uses as and
for its corporate name and trade name the words “ Walker’s New
River Mining Co. ”, in connection with offering for sale and selling
its coal in commerce among and between the various States of
the United States. Respondent has also caused its corporate and
trade name containing as aforesaid the words “ New River?” to
be conspicuously displayed in advertisements and advertising mat-
ter which it has caused and causes to be circulated and distributed
amcng purchasers and prospective purchasers in the various States
of the United States, and on invoices furnished purchasers of its
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product, reflecting sales thereof, it has caused the same to be repre-
sented, described, or designated, as “ N. R. Nut & Slack ”, thereby
indicating and meaning New River Nut and Slack.

The words “ New River ” used in connection with, or to describe
or designate coal or coal mines, have for many years signified
and meant, and have been understood to signify and mean, and
now signify and mean to the purchasing public, coal produced or
extracted from mines situated in the district adjacent to New River,
and lying, or being within the counties of Wyoming, Raleigh,
Fayette, and Greenbrier in the southern portion of West
Virginia.

In truth and in fact respondent Walker’s New River Mining
Co. does not own, operate, or control, and has not owned, operated,
or controlled for more than a year last past, or at any time hereto-
fore, any coal mine or mines situated in the New River district as
hereinbefore described, and the coal which it has sold and now
sells in commerce described in paragraph 1 hereof, and which it has
caused and causes to be described in its invoices “N.R. Nut and
Slack ”, has not been, was not, and is not, mined or extracted from
any mine or mines situated within the district generally known
as the New River Mining District.

Par. 8. There have been, for many years last past and now are,
many producing coal mines in the New River District described
in paragraph 2 hereof, and from them there has been produced
and sold each year, and is now produced and sold each year in inter-
state commerce, a large and extensive tonnage of coal, by many
individuals, partnerships, and corporations operating mines in such
district. Such coal so produced and sold as “ New River Coal”
has acquired in foreign countries as well as in the United States,
and for many years last past has maintained a high reputation on
account of its character and utility, and is now widely and popu-
larly known for its excellence in the United States and in foreign
countries among the purchasing public, and has long had, and now
has, a consistent and favorable good will, and the name “ New
River ” as applied to, or used in connection with, coal has become
and is a substantial asset of great value to the many individuals,
partnerships, and corporations engaged in the production and sale
of coal from mines in the New River District.

The mines owned or operated by respondent from which the coal
sold by it in interstate commerce is mined or extracted, are neither

1The complaint originally namred * Lafayette’ instead of * Fayette® In the foregoing

enumeration of counties, but was changed to its present form, in order to conform to
the evidence, pursuant to motion of the Commission’s chief counsel,

102050°—35—voL 18——13
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adjacent nor contiguous to the New River, or the New River District,
and in fact are situated in a region from 100 to 150 miles distant
from the New River District.

Par. 4. The practices of respondent, in using the words “ New
River ” in its corporate and trade names, and in offering for sale
and selling its coal described, designated, or invoiced as “New
River Coal ” have had and have, and each of said practices has had
and has the capacity and tendency to mislead and deceive the public
into the belief that the coal so offered for sale and sold by respondent
has been and is coal mined or extracted from, or produced in, the
district generally known as the New River District, and to induce
the purchase of such coal in reliance on such erroneous belief. Such
practices also have had and have, and each of them has had and
has the capacity and tendency to divert trade to respondent from
competitors offering for sale and selling in interstate commerce, coal
mined or produced in the New River District, and from competitors
offering for sale and selling, in interstate commerce, coal from other
districts in West Virginia than the New River District, truthfully
described and designated.

Par 5. The acts and practices of respondent as described in para-
graph 2 hereof are all to the prejudice of the public and of re-
spondent’s competitors, and constitute unfair methods of competition
in commerce, in violation of the provisions of Section 5 of the Act
entitled “An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes.”

Report, FinpiNgs As To THE Facts, OpiNioN, AND ORDER

Acting in pursuance of the provisions of an act of Congress
approved September 26, 1914, entitled “An act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes” (38 Stat. 717) the Federal Trade Commission on the 26th
day of April, 1932, issued and thereupon served as required by law,
its complaint upon Walker’s New River Mining Co., a corporation,
hereinafter designated as respondent, in which said complaint it
is charged that respondent has been and is using unfair methods of
competition in interstate commerce in violation of the provisions
of Section 5 of said Act.

Respondent, Walker’s New River Mining Co., having filed its
answer herein, testimony and evidence were duly received before
an examiner for the Commission, theretofore duly appointed for
such purpose in support of the complaint and on behalf of
respondent.
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Thereupon this proceeding having come on for final hearing on
the record and on briefs and oral argument by attorneys for the
Commission and the respondent, and the Commission having con-
sidered the record and being fully advised in the premises finds that
this proceeding is in the interest of the public and now files this its
report in writing, stating its findings as to the facts and its conclu-
sion drawn therefrom as follows, to wit:

FINDINGS AS TO THE FACTS

Paracrara 1. Respondent, Walker’s New River Mining Co., has
been since 1927 and now is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of West
Virginia, having its principal office and place of business in the city
of Elkins, State of West Virginia. Respondent has been since its
organization and now is engaged in the business of mining or
extracting coal from a mine or mines situated at Flint in the county
of Randolph in the State of West Virginia, near or in the vicinity of
Elkins, in said State, and in the sale of such coal in commerce among
and between the various States of the United States, It has caused
and causes its coal when so sold to be transported from its said place
of business at Elkins, W.Va., or from its mines located, as aforesaid,
to purchasers in a State or States other than the State of West Vir-
ginia. Respondent has been, was at all times hereinafter mentioned,
and now is in the course and conduct of its said business in competi-
tion with individuals, partnerships, and corporations engaged in the
sale of coal in interstate commerce, including producers of coal in the
New River field sold in interstate commerce as New River coal, as
hereinafter set forth.

Par. 2. Coal has been mined in southern West Virginia on terri-
tory continguous or adjacent to the New River since 1872 when com-
Pletion of an extension of its railway by the Chesapeake & Ohio Rail-
road Co. opened such territory to development and since then it has
been served in connection with the transportation of coal exclusively
by the Chesapeake & Ohio and the Virginia railroad companies to
tidewater ports or other points.

The territory above described became known and designated and
has been so known and designated as the New River field or district
for more than twenty-five years. Coal was and still is mined in such
territory from several seams, principally the Sewell, the Beckley, the
Fire Creek, and the Welch. These seams extend beyond the bound-
aries of the New River field, both in a northerly and southerly direc-
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tion. The Sewell seam extends to the north in Pennsylvania and in
such State is there called the Sharon. Extending southerly the
Beckley and Fire Creek seams are mined in the Winding Gulf field
and both of these seams together with the Sewell seam are mined in
the Pocahontas field. Coal from all of these seams was studied by
geologists and was classified and described in geological literature as
“New River Group of the Pottsville Series.” Mining operations,
at first on land contiguous to the New River, extended from time
to time until land adjacent to the New River was also mined and the
New River field continued to develop and grow until it embraced and
now includes substantial parts of the counties of Fayette, Raleigh,
and Greenbrier in southern West Virginia.

The number of operators in the New River field also from time to
time increased until now there are and for a considerable period
before the organization of respondent company there were sixty-
three producers of coal in the New River field, and for more than
twenty-five years last past coal from such field has been and is sold
as New River coal. It hasbeen and is the policy and practice of coal
operators in the New River field to offer for sale and sell as New
River coal only coal of the highest grade, character and quality mined
in the New River district irrespective of the particular seam or seams
from which it has been or is extracted. In other words coal found
in any seam in the New River field inferior in grade, character or
quality has not been and is not sold by producers of coal in the New
River district as New River coal. The result of such a practice by
producers of the New River district has been that wholesale and
retail dealers in coal and the consuming public have associated the
words New River with coal of a distinctively and uniformly high-
grade character and quality originating and produced in, or from the
New River field.

The coal operators or producers of the New River field have ex-
pended for many years last past and long prior to the organization
of respondent company considerable sums of money in advertising
such high-grade product of their mines as New River coal and one of
them has expended a million dollars in advertising its product as
New River coal. It produces approximately 3,000,000 tons of coal
yearly and employs 3,000 men.

In the aggregate there are mined in the New River field approxi-
mately 12,000,000 tons of coal yearly and for this coal on account of
the aforesaid practice in such New River field of selling as New
River coal only that of high quality there is a favorable goodwill
and a continuous and wide-spread demand. Coal from such field is
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sold both in the United States and in foreign countries as New River
coal and its excellence and utility have become so associated with the
words New River that they have signified and meant for many years
prior to the organization of respondent company and now signify
and mean to wholesale and retail dealers and the consuming public,
coal of high character, quality and utility, produced in that particu-
lar section of West Virginia known as the New River field or
district.

Par. 8. Respondent, Walker’s New River Mining Co. adopted at
the time of its said organization, and at all times since has used,
and now uses, as and for its corporate name and trade name, the
words “ Walker’s New River Mining Company ”, in connection with
offering for sale and selling its coal in commerce among and between
the State of West Virginia and the various States of the United
States and in commerce between the State of West Virginia and the
District of Columbia. Respondent has caused its corporate name
and trade name containing the words, as aforesaid, “ New River ”
to be conspicuously displayed in advertisements and advertising mat-
ter, which it has caused and causes to be circulated and distributed
among purchasers and prospective purchasers in the various States
of the United States. The letterheads of stationery respondent uses
in communications with inquirers or prospective purchasers or others
from whom it solicits business, carry, in large and conspicuous
letters, the words  Walker’s New River Mining Company.” They
also bear the following legend: “ Walker’s New River Big Sewell
Mine, Flint, W.Va., and W.M. Ry.”

In its advertisements, and in such communications, respondent has
described snd describes its coal as “ New River” coal, and it has
been and is its practice to offer for sale, sell and invoice it as “ New
River ” coal, sometimes as “ N.R. Nut and Slack ”, thereby signify-
ing New River Nut and Slack.

The mines, owned or operated by respondent from which the coal
sold by it in interstate commerce as “ New River ” coal is mined or
extracted, are neither adjacent nor contiguous to the New River or
the New River district or field and are, in fact, situated in a region
from seventy-five to one hundred miles from the New River coal
field or district which is known and described as “ Cheat Mountain
Coal Field ”, and coal produced from such mines by respondent is
not New River coal as such words signify and mean and as such
description is known and understood by the purchasing public.

The various sections of the United States in which the coal of
respondent is sold in competition with the genuine New River coal
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include certain parts of Massachusetts, Connecticut, Rhode Island,
the Metropolitan District of New York, Philadelphia, Baltimore,
Washington, and various points in Ohio, Michigan, and Wisconsin.
In many of such sections except the tidewater points and the area
immediately tributary thereto, depending entirely upon transpor-
tation by rail of coal from the Cheat Mountain district and the
New River district or field, the respondent enjoys a more favorable
freight rate for the transportation of its coal than producers of
coal in the New River district or field.

As the result of respondent’s practices hereinbefore described,
purchasers of coal sold to them as New River coal, have advertised
it and sold it as New River coal, and still advertise and sell it as
New River coal and their vendees in turn have resold it and con-
tinue to resell it to the consuming public as New River Coal, the
particular designation under which the respondent caused it and
still causes it to be sold in interstate commerce.

Par. 4. The practice of respondent in using the words “ New
River ” in its corporate and trade name and its practice of offering
for sale and selling its coal described, designated, or invoiced as
“ New River” coal, have had and have, and each of them has had
and has the capacity and tendency to mislead and deceive the pub-
lic into the belief that the coal so offered for sale and sold by
respondent has been and is coal mined, extracted, or produced in
the district generally known as the New River district or New
River coal field, a name which to the public is an assurance of uni-
form character and value irrespective of geological origin, or fluctu-
ations in quality encountered in mining from various seams of coal,
and to induce the purchase of such coal in reliance on such erroneous
belief,

The aforesaid practices of respondent have also furnished and
furnish wholesale and retail coal dealers with the means by which
they have been and are enabled to mislead and deceive their re-
spective purchasers into the belief that the coal offered for sale
and sold by respondent is coal produced, originating or mined in the
New River field.

The aforesaid practices of respondent have had and have and
each of them has had and has the capacity and tendency to divert
trade to respondent from competitors offering for sale and selling
coal produced in the New River district or field and from competi-
tors offering for sale and selling coal from any other district or
field in the United States, including the Cheat Mountain coal ﬁeld
truthfully advertised, described, and represented.
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OPINION OF THE COMMISSION

The respondent is charged with using unfair methods of competi-
tion in interstate commerce in that it is using the words “ New
River” in connection with the sale in interstate commerce of coal
which, it is contended, is not coal known to the trade as New River
coal. DBy its use of the name “ New River” in its corporate name,
its business literature and in its general advertising, it is alleged
to be engaged in practice that deceives purchasers and thereby con-
stitutes an unfair method of competition within the meaning of
Section 5 of the Federal Trade Commission Act.

The respondent is a West Virginia corporation, organized in 1927,
and engaged since that time in the business of mining coal from
mines situated in Randolph County, W.Va. It sells its product in
other States, particularly Ohio, New York, Pennsylvania, the New
England States, and the District of Columbia, advertising it gen-
erally as New River coal.

Coal was first mined in_the New River territory about 1872 when
that region was opened up by the Chesapeake & Ohio Railway.
The mining operations began on the banks of the New River but
soon extended to contiguous territory in the counties of Fayette,
Raleigh, and Greenbrier—a territory frequently spoken of as the
New River field. In this field, there are now some 63 coal com-
panies, producing about 12,000,000 tons of coal a year. For many
Years an effort has been made to give the product of these com-
Panies a special trade value by denominating it as New River coal
and advertising such coal in the markets naturally served by this
field. More than a million dollars has been spent in this form of
advertising. Not all coal mined in the New River field, even though
mined from seams that may geologically be regarded as belonging
to the New River series, is regarded or sold by these operating coal
companies as New River coal. The coal in order to come within
that description must also be of a certain quality, namely, smoke-
less in character and having a low volatile content and a high heat-
ing efficiency.

The efforts of the operators in the New River field to distinguish
New River coal from other types of coal and to give it a recognized
reputation for quality have been generally successful. It is widely
known throughout the Eastern States and even in England as a
bituminous coal of high quality. Because of its low volatile content
and high heating value, it is much used by steam vessels to supply
their bunkers.
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Geologically the coal, known as New River coal and mined in the
New River field, comes from seams belonging to the New River
group of the Pottsville series.” The principal seams in this series
are the Sewell, Welch, Beckley, and Fire Creek. Some of these
seams extend far beyond the New River field, running northeast
into Pennsylvania and southwest as far as the Virginia state line.

Randolph County, where the respondent’s mining operations are
carried on, is from seventy-five to one hundred miles distant from
the New River field. A mountain range intervenes. The respondent
mines a vein of the Sewell seam, which vein is known as a syncline or
anticline vein, being physically separated by a ridge from the princi-
pal Sewell seam. The respondent’s coal is of high quality, having
many of the qualities of the New River coal mined in the New River
district, though having a higher moisture content, a higher fusing
point and a lower British thermal unit content.

No contention is made, however, that the respondent is selling
as New River coal a coal of an essentially inferior quality. The con-
tention is that the respondent’s coal is not"New River coal, inasmuch
as New River coal has a specific meaning in the coal trade limiting
it to coal of a particular quality mined in the New River field. The
contention is further that, though the respondent’s coal may appro-
priately be designated as New River coal from the geological stand-
point, inasmuch as it is mined from a seam in the New River group
of the Pottsville series, so designating it to the coal trade is mislead-
ing because that trade has a general understanding that New River
coal is limited to coal mined in the New River field.

1. The respondent contends that New River coal is not in fact
a term signifying to the trade coal from the New River field.
Instead, it is contended that New River coal is appropriately applied
in the trade to coal mined from any of the coal seams known as
the New River group of the Pottsville series. Such an issue of fact
naturally evokes conflicting and contradictory testimony. The Com-
mission’s witnesses embraced representative persons in the coal trade
from Boston, New York, Philadelphia, and Washington—the chief
urban centers in the eastern market for New River coal. The geo-
graphical rather than the geological content was given by them to
the term New River coal? Some vagueness existed as to the exact
limits of the New River field, but the witnesses did not travel beyond
the territory contiguous to the territory embraced in the counties of

3The testimony on this point by the Commission's witnesses was generally to the
same effect, though one of the Commission’s witnesses, a large New England dealer,

testifled that he thought the respondent’s use of the term New River ag applied to his
coal was entirely proper,
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Fayette, Raleigh and Greenbrier. The respondent’s witnesses, on
the other hand, maintained that the term to the trade was primarily
one with geological content. Some testimony was given by dealers
in Randolph county as to the trade significance of the term and also
to the effect that coal from that county was generally sold as New
River coal. Testimony as to other companies than the respondent
selling coal mined elsewhere than in the New River field as New
River coal is not convincing.® The great weight of the evidence
favors the contention of counsel for the Commission that New River
coal is a trade term and as such applicable only to coal of a certain
quality mined in the New River field.

2. The respondent again contends that, even though the public and
the coal trade give the geographical and not the geological content to
the term “ New River ” as applied to coal, selling as New River coal
such coal as can geologically be designated as New River coal is not
an unfair method of competition. The contention bases itself upon
the thesis that there can be no rightful appropriation of a geological
name to an article as coming from a restricted geographical area
when there is a more extensive area from which an article identical
from the geological standpoint and of substantially the same quality
is produced. Otherwise, so the argument runs, operators in other
areas who have the same product to sell cannot correctly and appro-
priately designate their product inasmuch as the correct and appro-
priate designation has already been pre-empted. Another viewpoint,
the respondent urges, would favor monopoly and make impossible full
development of the geological resources of the territory. Coal from
the Pittsburgh seam, the respondent points out, is mined as Pitts-
burgh coal in regions far removed from Pittsburgh. Similarly,
Pennsylvania crude oil is produced not only in the State of Pennsyl-
vania but also in West Virginia, Ohio, and in New York.

The argument, however, loses sight of the fact that in such in-
stances no trade quality, other than that of geological identity, had
attached by long usages and the expenditure of funds, to the geo-
graphical appellation given the product. It is true that there can be
no exclusive trade appropriation of a geographical term so as to

3 The examiner excluded evidence offered by the respondent tending to show that com-
panles mining coal from other flelds than the New River field employed the words * New
River' in their corporate names, This exclusion was unfortunate, but the respondent
was permitted to introduce testimony showing that these companies sold coal not nrined
in the New River field as New River coal. Some evidence tending to show that the Con-
solidation Coal Co., the largest bituminous coal concern in West Virginla, sold coal
mined in McDowell County as New River coal was introduced. It was admltted, how-

ever, that coal mined from the Sewell seam in Pennsylvania was never sold as New
River coal but frequently sold as Sewell coal.
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exclude others who are selling products of the same geographical
origin from indicating that fact by using the term commonly
employed in the trade as indicative of that geographical origin.
Delaware & Hudson Canal Co. v. Clark, 80 U.S. 311, But where a
geographical origin has a trade significance, the use of a term descrip-
tive of such an origin cannot be applied to a product of a different
origin, even though such a product may be of identical quality. City
of Carlsbad v. W. T. Thackery & Co., 57 Fed. 18. See also Federal
Trade Commission v. Royal Milling Co., 288 U.S. 212, 216; George
Harvey v. American Coal Co.,50 F. (2d) 832. This general principle
of nonsubstitution, born of the consideration that the public is
entitled to what it wants even though the public’s choice may be gov-
erned by fashion, taste or pure idiosyncrasy, is applicable even though
a term which is descriptive of geographical origin can be applied in
the universe of geological discourse to describe a product of a differ-
ent geographical origin. If the trade cares about geography, because
it has been taught at the producer’s expense that geography is a test
of quality, it is entitled to be protected in that predilection. Nothing
prevents the respondent from urging the trade to accept in place
of a geographical test, a geological one. But it is misleading to
pretend to the trade and the public that a geographical test of quality
is being offered, when in truth the test offered is a geological one.

8. The respondent’s final contention is that no public interest is
to be served by this proceeding. - It argues that its coal is of the same
quality as New River coal mined in the New River field, and that
therefore, the public is not truly deceived. But this neglects the fact
that it is in the public interest that the public is entitled to the tests
that it believes itself to be applying and not merely to a product of
practically the same quality and the same grade as it would have
gotten had it applied its test.

4. The existence of competition in this case is not in issue. The
respondent sells its coal in competition with New River coal primarily
in the Eastern market. And its position, some seventy-five miles
nearer these markets and served by a different road, gives it a freight
rate advantage over its New River competitors in some of these
Eastern markets as well as at some of the Lake ports.

These findings, and the conclusions derivable therefrom, lead to the
conclusion that the respondent should cease and desist from repre-
senting by its corporate name, its business and advertising litera-
ture, that it is selling New River coal. An order to that effect should
issue.



WALKER’S NEW RIVER MINING CO. 189
176 Order
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon complaint of the Commission, the answer of respondent,
the testimony and evidence, briefs and arguments of counsel for the
Commission and counsel for respondent, and the Commission hav-
ing filed its report stating its findings as to the facts and its con-
clusion that the respondent has violated the provisions of an act of
Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and for
other purposes ”,

1t i3 now ordered, That respondent Walker’s New River Mining
Co., in or in connection with, offering for sale or selling coal in inter-
state or foreign commerce or in commerce between the State of
West Virginia and the District of Columbia or in the District of
Columbia, cease and desist directly or indirectly from—

(1) Describing or designating said coal as “ New River ” coal or
by the abbreviation “ N.R.”, or by any other abbreviation, letters or
words of the same or similar import unless such coal originates, is
produced or mined in that portion of West Virginia lying, being or
situated within the territory generally known as the “ New River”
field or district.

(2) Using in its corporate name the words “ New River ” or words,
letters or abbreviations of the same or similar import unless coal so
offered for sale or sold originates or is produced or mined in the
“New River ” field or district as described in paragraph 1 hereof.

It is further ordered, That respondent file a report in writing with
the Commission within 60 days from and after service of this order,
setting forth in detail the manner and form of its compliancs
therewith.
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IN tHE MATTER OF

JACOB ANTINOPH AND HARRY MEDOFF, COPARTNERS,
DOING BUSINESS UNDER THE FIRM NAME AND
STYLE OF PHILADELPHIA LEATHER-GOODS CO.

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF BEC. b
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2098. Complaint, Mar. 29, 1933—Order, Feb. 2, 1934

Consent order requiring respondents, their agents, ete, to cease and desist, in
connection with the sale, offering for sale, or distribution in interstate
commerce and the District of Columbia of handbags, suitcases, and other
luggage or other products made from the under layers of sealskin, known
as “ Split Seal”, from designating and describing the same as “ Seal” or
“ Genuine Scal” unless the word * Seal” is modifled by the word “ Split”
in letters equally conspicuous or other expression clearly and conspicu-
ously designating that the material is an under layer of sealskin,

Mr. Harry D. Michael for the Commission.

CoMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Joseph ! Antinoph and Harry Medoff hereinafter referred to as re-
spondents have been and are using unfair methods of competition in
interstate commerce in violation of the provisions of Section 5 of
said Act and states its charges in that respect as follows:

Paragrapr 1. The respondents Joseph Antinoph and Harry
Medoff are now and have been for several years last past partners
under the firm name and style of Philadelphia Leather-Goods Co.,
and engaged in the business of manufacturing and selling in inter-
state commerce to jobbers and retail dealers throughout the United
States handbags, suitcases, and other luggage. They cause said
merchandise when sold to be shipped in interstate commerce from
their said place of business at Philadelphia into and through other
States of the United States to the purchasers thereof at their respec-
tive points of location. In the course and conduct of their business
respondents are and have been in competition with many other per-
sons, firms and corporations located in the United States engaged

1 Should be Jacob. See p. 192,
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in the manufacture and sale in interstate commerce of handbags,
suitcases, and other luggage and in the shipment of same from their
respective points of location to purchasers throughout the various
States of the United States.

Par, 2. Many of respondents’ competitors mentioned in paragraph
1 hereof make and sell luggage manufactured from leather made
from the outside or topside of sealskin after same has been sepa-
rated or split from the flesh side of the skin. Such leather is gen-
erally described by makers of luggage and generally known to manu-
facturers, dealers and the purchasing public as “Seal ” or “ Genuine
Seal”, Until recently the flesh side of the sealskin has been by
manufacturers of leather discarded as waste material. Such mate-
rial is now used to some extent for the making of leather which
leather is ordinarily described in the trade as “Split Seal”. It is
very much inferior in quality, durability and price to * Seal ? or
“ Genuine Seal ” as described in this paragraph.

Par. 3. Respondents among other merchandise manufacturer and
sell in the course of business described in paragraph 1 hereof lug-
gage the covering of which is the material mentioned in paragraph
2 hereof as Split Seal which material is treated, embossed and fin-
ished by said respondents so as to imitate the leather known as Seal
or Genuine Seal as described in paragraph 2 hereof. Respondents
by means of stamps and tags affixed to said luggage made of Split
Seal describes said luggage as being made of Genuine Seal. Said
description made on or attached to said luggage reaches the public
through the retail merchants and is used by said merchants in ad-
vertising said spurious luggage and in selling said suprious luggage
to the public.

Par, 4. The said description and representation made by respond-
ents ag to their merchandise is false and fraudulent in that the
material described is not Genuine Seal or Seal in any sense as the
terms Seal and Genuine Seal are comronly understood by the pur-
chasing public. The use of said description and representation has
the capacity and tendency to deceive the purchasing public and to
induce purchasers to buy the luggage thus described in and on
account of a belief that the said luggage is made of genuine seal-
skin, The said false branding and description also have the capacity
and tendency unfairly to divert and do divert trade from respondents’
competitors to the respondents.

Par. 5. The above alleged acts and things done by respondents
are all to the prejudice of the public and of respondents’ competitors
and constitute unfair methods of competition in commerce within
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the intent and meaning of Section 5 of an Act of Congress entitled
“An act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes”, approved September 26, 1914.

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an act of Congress approved Sep-
tember 26, 1914, entitled “An act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission on the 29th day of March, 1933, issued
its complaint against Joseph Antinoph and Harry Medoff, copartners,
doing business under the firm name and style of the Philadelphia
Leather-Goods Co., and caused the same to be served upon the re-
spondents named in the title hereof as required by law, in which com-
plaint it is charged that said respondents have been and are using
unfair methods of competition in interstate commerce in violation
of the provisions of Section 5 of said Act..

On April 27, 1933, said respondents named in the title hereof
entered an appearance herein and filed an answer to said complaint
setting forth among other things that the correct name of the first
copartner in said copartnership doing business under the firm name
and style of the Philadelphia Leather-Goods Co. is Jacob Antinoph
instead of Joseph Antinoph, as erroneously stated in the title and
elsewhere in said complaint. On January 13, 1934, said respondents,
Jacob Antinoph and Harry Medoff, copartners doing business under
the firm name and style of Philadelphia Leather-Goods Co., sub-
mitted to the Commission for filing an amended answer electing to
refrain from contesting this proceeding and consenting to the issu-
ance of an order to cease and desist from the practices set forth in
the complaint herein, which said amended answer is hereby received
and ordered filed.

Thereafter, this proceeding came on regularly for disposition and
decision by the Commission under subdivision (2) of Rule III of
the Rules of Practice and Procedure adopted by the Commission, and
the Commission being fully advised in the premises:

It i3 ordered, That respondents, Jacob Antinoph and Harry Medoff,
copartners, doing business under the firm name and style of Phila-
delphia Leather-Goods Co., their agents, employes, or successors, in
connection with the sale, offering for sale, or distribution in inter-
state commerce and the District of Columbia of handbags, suitcases,
and other luggage or other products made from the underlayers of
sealskin known as “ Split Seal , cease and desist from designating
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and describing the same as “ Seal ” or “ Genuine Seal” unless the
word “Seal ” is modified by the word “ Split” in letters equally
conspicuous or other expression clearly and conspicuously designat-
ing that the material is an underlayer of sealskin.

It is further ordered, That respondents, within 60 days from and
after the date of the service upon them of this order, shall file with
the Commission a report in writing, setting forth in detail the
manner and form in which they are complying with the order to
cease and desist hereinabove set forth.
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Ix THE MATTER OF

VANADIUM-ALLOYS STEEL COMPANY

COMPLAINT, FINDINGS, OPINION, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 7 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914

Docket 1694, Complaint, Sept. 19, 1929—Decision, Feb. 8, 198}

CLAYTON Acrt, SEOTION T—CORPORATE STOCK ACQUISITION IN COMPETITOR—* COM-
PETITION "—WHAT CONSTITUTES SUBSTANTIAL~—CRITERIA—QUANTITATIVE, QUAL-
ITATIVE, PRICE, AND FUNCTIONAL,

In a proceeding by the Federal Trade Commission, challenging the acquisi-
tion by a corporation of stock in another corporation, as a violation of said
section, prohibiting such acquisitions in the case of corporations engaged in
interstate commerce * where the effect of such acquisition may be to sub-
stantially lessen competition between the corporation whose stock is so
acquired and the corporation making the acquisition, or to restrain such com-
merce in any section or community, or tend to create a monopoly in any line
of commerce ", a showing that, (1) at least 22.5 percent of the acquiring com-
pany’s sales of ‘“comparable and competitive” brands of tool steels, and
nearly 54 percent of the acquired company’s sales of similar products were
competitive in certain fields, (2) both companies’ tool steels were character-
ized by marked similarity as to type, determining elements, and price, and,
(8) that, founding competition on two of said products’ practically equal
desirability for at least one use, percentages of 825 and 77.7 were respectively
reached, held to disclose substantial competition in tool steel production
between the two companies, in full accord with the analyses of competitive
products made In International Shoe Co. v. Federal Trade Commission, 280
U. 8. 201, and to give a true concept to the term *“ competition.”

CLaYTON AcT, SECTION T—CORPORATE STOCK ACQUISITION IN COMPETITOR—
% COMPETITION "—POTENTIAL AND FUTURE—* COMPARABLE” AND/OR *“ COMPETI-
TIVE ” BRANDS,

Section 7 looks to the lessening of future competition as well as to the sup-
pression of such competition ag there may have been in the past, and where
substantial proportions of the two companles’ sales were concerned with
“ comparable ” and/or * competitive ” tool steels, sold in common markets and
to common customers, there was no question that such companieg were and
might be in substantial competitioﬁ with one another as to said products,
since “though there may be at the moment no willingness on the part of cus-
tomers to take one brand instead of another because of a multitude of differ-
ences, such as minor variations in quality, prior business relations involving
more than the one product, and even the inertia that so often finds high capi-
talization under the term °‘good-will’, products that at the beginning may
only be ‘comparable’ quickly become ‘competitive’ as salesmen become
active, markets limited, and manufacturers mould quality and price to meet
variant desires.”
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CraYTOoN AcT, SECTION T-—CORPORATE STOCK ACQUISITION IN COMPETITOR—UNI-
FICATION OF SALES AND PRODUCTION POLICIES—SUBSTANTIAL, LESSENING OF
CoMPETITION—INCREASE IN YEAR'S RESPECTIVE CORPORATE SALES,

Where a company, in substantial competition with a second concern in the
manufacture and sale of tool steel, following its acqulsition of all the out-
standing capital stock of the other and as a result thereof, closed, or com-
bined, certaln warehouses of the acquired company, with 1ts own, arranged
for certaln common directors, sales officers and managers, and empowered
the salesmen of the two companies, who displayed the names of both concerns
on their cards, to take orders for either company’s products, the substantial
lessening of competition resulting from such unification of sales and produc-
tion policies and that might result, was not denied either as to the fact or
likelihood thereof by the increase in the sales of each concern for the follow-
ing year. )

CraxToN AcT, SECTION T—CORPORATE STOCK ACQUISITION IN COMPETITOR~—
RESTRAINT OF CoMMERCE CONCERNED “IN ANY SECTION oR COMMUNITY” OB
TENDENCY “ To CREATE A MONOPOLY IN ANY LINE oF COMMERCE.”

In a proceeding under Section 7 challenging the acquisition by a corpora-
tion engaged in interstate commerce, of the stock of another corporation
similarly engaged, “ where the effect of such acquisition may be to substan-
tially lessen competition” between the two, or *to restrain such commerce
in any section or community, or tend to create a monopoly in any line of
commerce ”, a showing that the combined business of the two concerns, follow-
ing the acquisition and merger, increased from percentages of 6.88 and 4.52,
respectively, of the bulk of the business in tool steel done by the country's
15 manufacturers of significance therein, to 12.5 percent, did not disclose so
substantial a resulting increase in the acquiring company's production in its
relation fo the whole, as to enable it “to restrain” “in gny section or
community ” the line of commerce in which the two companies had been
engaged, or “tend to create a monopoly” therein.

CrLayroNn Acr, SECTION T—CORPORATE STOCK ACQUISITION IN COMPETITOR~—
“\WHEREB EFFECT OF SUOH ACQUISITION MAY Bg TO SUBSTANTIALLY LESSEN
CoMPETITION " BETWEEN CORPORATIONS CONCERNED—REDUCTION OF SMALL
NUMBER oF LEADING MANUFACTURERS.

Even though resultant increases in production of two companies, between
which there was substantial competition prior to challenged stock acquisi-
tion, did not so substantially increase the acquiring company’s production
In its relation to the whole as to enable it to restrain in any section or
community the line of commerce in which the two companies were engaged,
or tend to create a monopoly in such line, in which the preponderant part
of the business was done by 15 manufacturers, nevertheless the lessening of
such competition between the two, following said acquisition and steps taken
by the acquiring company towards unification of sales and production policies,
was to that extent substantial, and Involved a matter of concern to the
consuming public in the competition eliminated, since * the reduction in the
number of leading manufacturers in a product, especially where the number
of such mhnufacturers is comparatively small, may have consequences the
import of which is so subtle that it is only fully determinable after the
passage of such time as will allow for the new industrial unit to occupy its
place in the changed industrial competitive structure thus created.”

102050°~—35—vor, 18——14
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CrLAYTON AcT, SBECTION T—CORPORATE STOCK ACQUISITION IN COMPETITOR—PRE-
REQUISITES TO SUSTAIN ORDER—SUBSTANTIAL LESSENING OF COMPETITION—
PUBLIO INJURY AND SHERMAN LAW TEST AS PROPER LIMITATIONS.

In a proceeding by the Commission challenging the acquisition by a cor-
poration engaged in interstate commerce of the stock of another corporation
similarly engaged, as in violation of Section 7 prohibiting such transactions
“where the effect of such acquisition may be to substantially lessen competi-
tion between the corporation whose stock i3 so acquired and the corporation
making the acquisition, or to restrain such commerce in any section or com-
munity, or tend to create a monopoly of any line of commerce”, and in
which it develops that the effect thereof ‘' may be to substantially lessen com-
petition ”, between the two, but not ‘“to restrain commerce” or “tend to
create a monopoly ” as aforesaid, the facts nevertheless demand an order
requiring the offending corporation to divest itself of the stock so acquired,
since the political and legislative history of the section, and the language and
judicial interpretation thereof, and its preventive and supplementary purpose
as thus disclosed, unite in rejecting the view that the lessening of competition
referred to must be such as to prejudice the public interest through actual
threat of monopoly or restraint,

CLAYTON AcT, SECTION T—CORPORATE STOCK ACQUISITION IN COMPETITOR—* COM-
PETITION "—SALE OF * COMPARABLE AND COMPETITIVE ” PRODUCTS—UNIFICATION
OF SALES AND POLICIES—REDUCTION OF SMALL NUMBER OF LEADING MANU-
FACTURERS,

‘Where a corporation engaged in the sale of tool steel, in which the large
preponderance of the business was done by 15 manufacturers, (1) acquired
the outstanding capital stock of a second corporation, similarly engaged, with
whom it had theretofore been in competition as to at least 22.5 percent of its
sales of “ comparable and competitive” products, and nearly 64 percent of
the latter’s sales, and, on the basis of at least one common use for two of
their produets, as to very much larger proportions, (2) put into effect various
steps directed to unification of sales and production policies through common
directors, officers, Joint sales, warehouse facilities and other steps, following
such acquisition and merger, and (3) increased its proportion of the business
done by the aforesaid manufacturers, from 6.88 percent and 4.52 percent
for the respective separate concerns, to 12.5 percent for the merged busi-
nesses, held, that such acquisition had the effect that the substantial competi-
tion theretofore existing between the two companies was, and might be, sub-
stantially lessened, and constituted a violation of Section 7, requiring an
order to compel sald corporation to divest itself of the stock thus unlawfully
acquired.

Mr. Everett F. Haycraft for the Commission,
Mathews & Trimble, of Washington, D. C., for respondent.

CoMPLAINT

The Federal Trade Commission charges that respondent Vana-
dium-Alloys Steel Co., hereinafter called respondent, has violated
and is violating the provisions of Section 7 of an Act of Congress
approved October 15, 1914 (the Clayton Act), entitled “An act to
supplement existing laws against unlawful restraints and monop-
olies, and for other purposes ”, and states its charges in that respect
as follows:
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Paragraru 1. Respondent Vanadium-Alloys Steel Co. is a cor-
poration organized June 2, 1910, under the laws of the State of
Pennsylvania and has its principal office in the city of Latrobe in
said State. Respondent owns and operates steel works located at
Latrobe, Pa., in which works it manufactures alloy and other forms
of steels. Respondent is now and for many years last past has been
engaged in the manufacture of alloy and other forms of steels at
its said steel works and in selling said products and causing same
when sold to be transported from the place of manufacture above
described to purchasers thereof located throughout States other than
the State where such products are manufactured, and in so doing
respondent is and has been engaged in interstate commerce within
the purview of said act of Congress (the Clayton Act) in competition
with other persons, firms, and corporations. Among such competi-
tors was the Colonial Steel Co. until October 30, 1928, or thereabouts
as hereinafter set out.

Par. 2. The Colonial Steel Co. is a corporation organized June 3,
1901, under the laws of the State of Pennsylvania and has its prin-
cipal office in the city of Pittsburgh in said State. The Colonial
Steel Co. owns and operates steel works located in Beaver County,
Pa., in which works it manufactures alloy and other forms of steels.
The Colonial Steel Co. is now and for many years last past has been
engaged in the manufacture of alloy and other forms of steels at
its said steel works and in selling said products and causing same
when sold to be transported from the place of manufacture above
described to purchasers thereof located throughout States other than
the State where such products are manufactured.

Par, 3. On or about October 30, 1928, respondent Vanadium-Al-
loys Steel Co. acquired and now owns the entire authorized and
outstanding common (voting) capital stock of the Colonial Steel
Co., which then consisted of 32,000 shares of common stock of the
par value of $100 each. At and prior to the time of the acquisition
by respondent Vanadium-Alloys Steel Co. of the stock or share cap-
ital in Colonial Steel Co., each corporation was separately engaged
in the manufacture and sale of alloy and other forms of steels in
interstate commerce within the purview of said act of Congress in
competition with each other and with other persons, firms, and
corporations.

Par. 4. The acquisition by the respondent Vanadium-Alloys Steel
Co. of the stock or share capital of the Colonial Steel Co., as here-
inbefore set out, was contrary to law and in violation of Section 7
of said act of Congress (the Clayton Act). The effect of such ac-
quisition of said stock or share capital has been and is:
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(@) To substantially lessen competition between the Colonial
Steel Co., the corporation whose stock was so acquired, and the re-
spondent Vanadium-Alloys Steel Co., the corporation making the
acquisition.

(5) To restrain commerce in the sale of alloy and other forms of
steels in certain sections or communities of the United States, namely,
in those sections or communities among the several States in which
respondent Vanadium-Alloys Steel Co. and Colonial Steel Co. were
respectively engaged in commerce at the time of such acquisition.

(¢) To tend to create a monopoly in respondent Vanadium-Alloys
Steel Co. in alloy and other forms of steels.

FINDINGS AND OPINION OF THE COMMISSION

The issues raised by this proceeding for violation of Section 7 of
the Clayton Act require an examination of the competitive character
of the business of the respondent, Vanadium-Alloys Steel Co., and
the Colonial Steel Co. The respondent, a corporation organized
under the laws of Pennsylvania in 1910, has since that time been
engaged in the manufacture and sale of tools and other high grade
steels. It sells its products throughout the United States, concededly
in interstate commerce. About October 30, 1928, the respondent
acquired all the outstanding stock of the Colonial Steel Co., by
increasing its 120,000 no par value shares of common stock to 210,000
and exchanging these 90,000 additional shares for the outstanding
32,500 shares of the Colonial company. This stock acquisition is
being challenged by the Federal Trade Commission, by means of a
complaint filed on September 19, 1929, as a violation of Section 7 of
the Clayton Act.

The Colonial company is also a Pennsylvama corporatlon, organ-
ized in 1901, and engaged in the manufacture of various types of
steel, including tool steel. It sells its products in interstate commerce
throughout the United States.

Hearings in this case have been held before an examiner of the
Commission in Pittsburgh, Chicago, Detroit, Cleveland, Boston, and
New York. A voluminous record resulted. The relevant facts it sets
forth can, however, be fairly briefly summarized.

The alleged field of competition between the two companies is
limited to tool steel. This type of steel, made from carbon or from
alloys, is a high grade type of steel designed for use primarily in
the manufacture of tools. Much evidence in the record concerns
itself with the types of tool steel, the methods of their manufacture,
and the equipment of the two companies to produce tool steels of
different types, but these details need no elaboration in order to focus
for decision the issues presented by this proceeding.
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Prior to the acquisition of the Colonial company’s stock, the
Vanadium company’s production was practically confined to tool
steels, and its principal output consisted of extra fine and high speed
steels, though it also manufactured and sold nondeforming, special
alloy and straight carbon tool steels.! The Colonial company, on
the other hand, manufactured other steels besides tool steels, its
output being divided between tool steels and other steels.?

Difficulties are presented by the effort to determine with mathe-
matical accuracy the extent to which the two companies were in com-
petition with reference to the sale of tool steels. One of these arises
from the fact that certain consumers of tool steels buy only from
manufacturers who are also equipped to furnish tonnage steels, and
the Vanadium company, not having this equipment, could not effec-
tively compute for such customers. Another springs from the fact—
not, however, peculiar to this industry alone—that customers become
wedded to a tool steel of their choice and refuse to use or even experi-
ment with a competitive brand of the same quality.

The greatest difficulty, however, arises from the variety of tool
steels and the particular qualities assumed to be attributable to each
individual brand of such steel. The record abounds with descrip-
tions of “comparable and competitive ” brands of tool steels pro-
duced by the two companies rather than purely “competitive ”
brands.? A table showing the production of such “ comparable and
competitive ” brands of tool steel by the two companies for the year
ending June 30, 1928, follows [at top of next page]:

The distinction between “ comparable ”? brands and “ competitive ”
brands has evoked considerable dispute. Counsel for the Commission
contends, in substance, that these brands are in competition in the
sense in which that term is used in Section 7 of the Clayton Act.

1The distingulshing characteristics of these types of tool steel are set forth in the
record, but elaboration in that respect is not necessary for the purposes of this
proceeding.

32The following figures llustrate the nature of the Colonial company’s production in
this respect:

Output for year ending June 30, 1928

Tool steels $1, 283, 336. 96
Other steels 838, 668. 42

3 The tabular comparisons of ¢ comparable and competltive’ brands, found in the
record, and In accordance with which the tabular comparison in the opinion has been
devised, were prepared upon a basis similar to a classification devised by the American
Soclety for Steel Treaters. Vanadium-Alloys Steel Co. also distributed a book to the
trade (Comm. Exhibit 57), entitled * Comparative Brands of Tool Steel ”, which regarded
the above brands as * comparative ™. .

¢The chemical symbols In parentheses following the trade name Indicate the deter-
mining elements. The letters preceding the trade name show: C—Plain Carbon; S—
Special Alloy; H—High Speed; N—Non-Deforming. The classifications are according
to the Handbook of the American Society for Steel Treaters. In a tabulation, prepared
by Edwin F. Cone in the Iron Age for June 16, 1832, the determining elements of the
following Vanadlum brands are given differently than by tbhe American Soclety for Steel
Treaters Handbook : Marvel (W) ; Crocar (Cr) ; Par-Exc (W, Cr) ; Non-Shrinkable (Mn).
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List List
Vanadium brands p;;ge Total value Colonial brands p;gf_e Total value
pound pound
H Red Cut 8uperior (W, Cr, H Beaver High Speed (W,
L R, $0.70 |$1,171, 808,98 [0 S5 7 P $0.65 | $301,802.91
H Red Cut Cobalt (W, Cr, HCoCo(Cr)eemereeeaaanan 1.00 32,052. 42
L2 I 1,00 79,367.01 | 8 Hot Header No.8 (W)..... .65 28,32L. 70
8 Marvel (W, Cr, V) .60 83,372.60 y 8 O-Hi-O Die (Cr)... ... .60 20, 625, 96
8 Crocar (C Cr) .65 80,179.45 | 8 Header Dle, Nos. 35 and 36
8. Cholce (Cr)_. o6 | 177.800.25 | o (OB V). oo 25| 14,164.28
8 Vanadium (Cr, V) . y OV S Tungo (W) - .25 3,003. 14
8 Par-Exo ( d V)eoaaaee .30 33,585.70 | N No. 6 (Mn).. - .30 | 146,310.85
N’ Non-Shrinkable (Mn, Cr, R, 8. Tungsten... - .30 9, 182, 14
A P .30 137,776.66 | 8 No. 7 (V)...- - .27 | 287,231.69
8 Valutap (W, Or, V)..__..._ .25 3,585.62 | C Red Starceeececccecaacanan .16 | 203, 265. 99
8 Colhed (V)_-. ........ 2,197.81
8 Specia).. .22 83,861.341 = Total.mcoceoecceccccan}inaceans 1,048, 051. 08
O Latrobe coacacacacaccacanc. .16 71,666. 22 Other brands of tool steel..._{ . ... 237, 285. 90
....... 1, 805, 190. 63 Total U 1, 283, 336. 96
Other brands of tool steel_. 48, 990. 07
Total 1, 854, 181. 60

In behalf of that contention, they rely not so much upon evidence
as to trade significance attached to the concept of “ comparability ”
as upon the fact that these brands come into actual competition in
the market. Thus they introduced evidence that salesmen of both
companies solicited the same class of trade and even the same cus-
tomers, that warehouses were maintained in comparable consuming
regions, and that these comparable brands were used by customers for
the same purposes.

Respondent contends, on the other hand, that so-called compara-
bility is in itself no evidence of true competition between the brands.
Corparability, it says,® refers primarily to steels having the same
composition or like physical properties. To be competitive the
brands must be usable for the same purposes, possess a like quality
and sell at about the same price.

Taking for the moment respondent’s contentions, nevertheless com-
petition between certain of Vanadium’s brands and Colonial’s brands
is established beyond peradventure of doubt. James P. Gill, metal-
lurgist for the Vanadium company, conceded that Vanadium’s Choice
and Colonial’s Header Die No. 35 were “both comparable and
competitive.” In the above tabulation, the value of the sales of these
two brands is not separately stated nor is there any evidence in the
record from which it can be accurately deduced. But as to several
other brands the same witness conceded that the products of the two
companies were partially competitive, or competitive in certain
fields. These partially competitive Vanadium and Colonial brands
were: Marvel and Hot Header No. 8, Crocar and O-Hi-O Die, Non-

8 This distinction i{s based upon that adopted by James P. Glll, metallurgist of the
Yanadium company, and that urged In respondent’s brief.

o— O r——— ——
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Shrinkable and No. 6, Valutap and R. S. Tungsten, Special and
No. 7, Latrobe and Red Star. Taking the sales of these steels for
the year ending June 30, 1928, it will be found, as indicated in the
above tabulation, that over 22.5 percent of Vanadium’s sales and
nearly 54 percent of Colonial’s tool stecl sales were competitive in
certain fields. Furthermore, despite Gill’s testimony to the contrary,
evidence in the record indicates that Vanadium’s Red Cut Superior
and Colonial’s Beaver High Speed were of practically equal desira-
bility for at least one use.® If this should be deemed to make them
“ competitive ”, about 82.5 percent of Vanadium’s sales and about
77.7 percent of Colonial’s tool steel sales were of competitive prod-
ucts.” Nor can we close our eyes to the fact that similarity with
reference to (1) type of tool steel, (2) determining elements, and
(3) price, characterizes all these brands of tool steel, as will be seen
from the tabulation above. Thus taking a viewpoint of competition,
fully in accord with the analyses of competitive products made in
International Shoe Company v. Federal Trade Commission, 280 U.S.
291, we find that there was substantial competition in tool steel
production between the Vanadium company and the Colonial com-
pany.

These percentage values give a true concept to the term *“com-
petition ”. Though there may be at the moment no willingness on
the part of customers to take one brand instead of another because
of a multitude of difference, such as minor variations in quality,
prior business relations involving more than the one product, and
even the inertia that so often finds high capitalization under the
term “good-will ¥, products that at the beginning may only be
“comparable ” quickly become “competitive” as salesmen become
active, markets limited, and manufacturers mould quality and price
to meet variant desires. Section 7 of the Clayton Act in terms looks
to the lessening of future competition as well as to the suppression
of such competition as there may have been in the past. Thus, so
far as tool steel production is concerned, the record leaves no room
for doubt that Vanadium and Colonial were and might be in
substantial competition with each other.

The respondent did not dissolve the Colonial company as a cor-
poration but continued it in existence as a separate corporation with
separate offices, board of directors, sales organization, and in the

® Testimony in the record, later alluded to, establishes that since the merger, salesmen
of both companies urged customers in instances to take Vanadium’s Red Cut Superior
in place of Colonial’s Beaver High Speed. .

7In the calculation of these percentages, the sales of Vanadium’s Cholce and Colonial’s
Header Die No. 85 are omitted, since separate figures for them do not appear. Choice
together with Vanadium represented about 9 percent of Vanadlum’'s sales and Header
Die No. 35 together with Header Die No. 36 accounted for-approximately 1.1 percent
of Colonlal's too! steel sales,
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main separate employees. Three directors of the Colonial company
were also made directors of the Vanadium company., Some changes
were made in the warehouse facilities maintained by the Colonial
company prior to the acquisition of its stock by the respondent. The
Colonial warehouse at Boston was closed and the warehouse facilities
for the New England territory were combined in the Vanadium-
Alloys company’s warehouse at Springfield, Massachusetts; and the
Colonial warehouse at Philadelphia, New York, and Los Angeles
were closed and other arrangements made to take care of the business
at those points. Some of these changes were made for the purpose
of effecting economies, other were brought about by the business
depression which gradually grew worse from the beginning of 1930.

Unification to some extent of the sales policies of the two com-
panies has been effected. The vice president of the Vanadium com-
pany in charge of sales now occupies a similar position in the
Colonial company. The sales forces of the two companies at Detroit
and Cleveland have been put in charge of joint sales managers.
Salesmen of both companies carry the names of both companies on
their cards and can take orders for the other company’s products.
In some instances customers have been asked to take Vanadium’s
Red Cut Superior high speed steel in place of Colonial’s Beaver
high speed. True, the sales of each company were larger for the
year ending June 30, 1929—the year after the merger—than they
had been for the preceding year, but this denies neither the fact of
the lessening of competition nor the likelihood of such lessening
occurring in the future. Thus we find that the stock acquisition
resulted in a unification of sales and production policies that might
result and has to some degree already resulted in a substantial lessen-
ing of competition between the two companies concerned.

There are approximately 24 domestic manufacturers of tool steel
in the United States, and 7 foreign manufacturers of tool steel sell
their products in this country. Of the 24 domestic manufacturers,
15 of these are the significant factors in this industry and manufac-
ture, according to informed opinion, about 90 percent of the domestic
tool steel in this country. These fifteen are:

Bethlehem Steel Company. Halcomb Steel Company.
Braeburn Alloys Steel Corp. Jessop Steel Company.
Carpenter Steel Company. Latrobe Electric Steel Co.
Cyclops Steel Company. Ludlum Steel Company.

Colonial Steel Company. Midvale Company.

Columbia Tool Steel Company. Vanadium-Alloys Steel Company.

Crucible Steel Company of America, Yulcan Crucible Steel Company.
Firth-Sterling Steel Company,

Figures as to their combined production of tool steel are not set
forth as such in these findings. These figures are calculated in a
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fashion which is by no means complete and which cannot be regarded
as free from errors due to the lack of adequate reporting by the
companies involved. They are, nevertheless, employed as a basis for
the following percentage compilations inasmuch as the possibility of
such errors in the basic figures plays no part in the final conclusions
of the Commission based upon them. Interpreted in terms of a
percentage of the total output of these 15 manufacturers, the output
of the Vanadium and the Colonial companies for the year ending
June 80, 1928, was:

Brands Vanadium | Colonial

Percent Percent
12.19 3.2

High speed...... . - .
Bt aIENE CAYDOD . ¢ e e e e e ee e et m e m e e ———————— 1.71 5.45
ondeforming... c.—- 5.34 5.68
Spectal alloys. .. - 4.91 4.906
Totale . cceomacmcecaaccmacacccracnaaaan -- ———- 6.88 4.53

Interpreted in similar percentage terms for 1929, the combined
output of the two companies shows the following percentages:

Percent

High speed 17.62
Straight carbon 8.55
Non-deforming 10. 12
Special alloy 8.44
Total 12,50

The resultant increases in the production of the two companies
as a result of the stock acquisition did not, in the judgment of the
Commission, so substantially increase the respondent’s production in
its relation to the whole so as to enable it to restrain in any section
or community the line of commerce in which the two companies were
engaged, and did not tend to create a monopoly in the line of com-
merce in which the two corporations were engaged.! Nevertheless,

* This finding makes it unnecessary to consider respondent’s contention that the ques-
tion of monopoly should not be judged merely upon the basis of the ratio of the combined
output of the two companles of tool steel to total tool steel production but upon the
basis of the ratlo of the combined output of the two companies of carbon, alloy and
electrie furnace steel to the total productlon of such steels In the United States, inas-
much as these steels by proper treatment could be placed In direct competition with the
Steels produced by Vanadium and Colonial. The percentage of the output of Vanadium
and Colonia, separately ag well as combined, to such total steel production is given in the
tollow!ng table:

Kind Colonial { Vanadium | Combined
Percent Percent Percend
Carbon steel. 0.013 0.0039 0.017
Alloy steel . _ - .22 . 066 .
Eleotric furnace steel .84 .25 1.1
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there having been substantial competition between the two com-
panies, the lessening of this competition was pari passu substantial
and one whose elimination was a matter of concern to the consuming
public. The reduction in the number of leading manufacturers in a
product, especially where the number of such manufacturers is com-
paratively small, may have consequences the import of which is so
subtle that it is only fully determinable after the passage of such
time as will allow for the new industrial unit to occupy its place in
the changed industrial competitive structure thus created.

These findings leave only for the basis of an order by the Com-
mission its conclusion of fact that the acquisition of the stock of
the Colonial company by the Vanadium company might and did
substantially lessen competition between the Vanadium and the
Colonial companies. Respondent contends that such a finding is
insufficient in law upon which to base an order under Section 7 of
the Clayton Act. It contends that the lessening of competition must
also be found to be of such an extent that the interest of the public
is prejudiced, in the sense that monopoly or restraint is actually
threatened. In other words, respondent contends that the test of the
violation of Section 7 of the Clayton Act is similar to that applicable
under the Sherman Act, in that the Commission must not only find a
substantial lessening of competition but also that the effect of the
merger was to tend toward a monopoly or to restrain commerce in
the products which were prior thereto sold in competition by the
two corporations.®

Section 7 of the Clayton Act forbids the acquisition by one corpo-
ration of the stock of another corporation where the eflect of such ac-
quisition “may be (1) to substantially lessen competition between
the corporation whose stock is so acquired and the corporation
making the acquisition, or (2) to restrain such commerce in any
section or community, or (3) tend to create a monopoly of any line

®Had law that consistency that the lay mind attributes to it, it should be sufficient
answer to the respondent’s contention to quote the following expression of the Supreme
Court, bottomed upon an earlier statement by it to the same effect, in Standard Fashion
Co. v. Magrane Houston Co., 258 U.S. 846, 855-356, (1922) :

“The Clayton Act, as its title and the history of its enactment disclose, was in-
tended to supplement the purpose and effect of other antitrust leglslation, principally
the Sherman Act of 1890 . . .

“Ag the Sherman Act was usually administered, when a case was made out, it resulted
iIn a decree dissolving the combination, sometimes with unsatisfactory results so far
ag the purpose to maintain free competition was concerned.

“The Clayton Act sought to reach the agreements embraced within its sphere in their
inciplency, and in the section under consideration to determine their legality by specific
tests of its own which declared illegal contracts of sale made upon the agreement or
understanding that the purchaser shall not deal in the goods of & cowmpetitor or com-
petitors of the seller which may ‘substantially lessen competltion or tend to create a
monopoly '."”
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of commerce.” The parenthetical numerals have been inserted in
order to make plain the evident parsing of these clauses, for gram-
matical interpretation, as high authority still avows,!® has its uses
in statutory interpretation. The legislative history of this section *
leaves no doubt as to its purport. Its origin is traceable beyond the
initiation of the legislation itself—to the program of a great po-
litical party.’* Upon the accession of that party to power, this
program was made concrete by legislation. The records of the
House ** and the debates the section evoked, however, demonstrate
that an evil sought to be curbed by the section was that of corporate
holding of corporate stocks to effect a merger that would lessen
competition that might otherwise be substantial* Avowedly the
purpose was to go beyond the criteria of the Sherman Law;®* the

10 Bgpeclally is thig deemed to be so of the Clayton Act. Thus the court sald of this
act in Standard Fashion Co. v. Magrane Houston Co., 258 U.S. 3486, 355 (1922) : *“ Much
s said in the briefs concerning the reports of committees concerned with the enactment
of this legislation, but the words of the act are plain and their meaning is apparent
without the necessity of resorting to the extraneous statements and often unsatisfactory
aid of such reports.”

U The Supreme Court has again and again adverted to leglslative bistory as a gulde
to the Interpretation of ambiguous language. St. Louis S.W. Ry. v. Uniled States, 262
U.S. 70, 76 (1923) ; United States v. St. Paul M. & M. Ry., 247 U.S. 310 (1918) ; Penn
Mut. L. Ins. Qo. v. Lederer, 252 U.S. 523; United States v. Pflisch, 256 U.8. 547 (1921).

A fortiors it is permissible to support the plain and grammatical meaning of a statute,

3 The National Platform of the Democratic Party adopted at the Baltimore Convention
in 1912 said: “ We regret that the Sherman Antitrust Law has received a judicial con-
struction depriving 1t of much of its eficiency, and we favor the enactment of legislation
which will restore to the statute the strength of which it has been deprived by such
interpretations.”

1 Section 7 as introduced into the House (then being Sectlon 8) read as follows:
“That no corporation engaged in commerce shall acquire, directly or indirectly, the
whole or any part of the stock or other share capital of another corporation engaged
algo in commerce, where the effect of such acguisition is to eliminate or substantially
lessen competition between the corporation whose stock Is so acquired and the corpora-
tion making the acquisition, or to create a monopoly of any line of trade in any sectlon
or community.,” No changes were made in this provision in the House.

1 Compare, for example, the following from the minority report on this section which
makes clear that monopoly or restraint of trade were not the sole tests applicable to
the unlawful acquisition of stock:

“The only possible excuse and justification for legislatlon agalnst holding companles
lies in the fact that the holding company intended to be reached by the law creates a
monopoly, or attempts to do so, or restrains interstate trade.

“This proposed law, however, would make the acquisition of stock by one corpora-
tion in another In the saome Iine of business, and although the two corporations taken
together would form in their united business an Infinitesimal fragment of the business
of the locality in that particular line, a crime punishable by fine and imprisonment.”

B Compare the following from Mr. Carlin’s speech fn the House:

“We have supplemented the language of the statute and taken a forward step. We
have gone forward, not backward. The Sherman law in its operation is limited to three
things: First, a contract or combination in the form of a trust or otherwise; second,
& conspiracy In restraint of trade; third, an attempt to monopolize. There is nothing
about competition in the Sherman law. There must be actual restraint of trade under
the Sherman law to bring anyone under either its civil or criminal process,

“Under this bill there has to be only a lessening of competition. Competition may be
lessened without restraint of trade. Competition may be lessened without attempt to
monopolize. Competition may be lessened without conspiracy. It may be the natural
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real fear was that the language chosen might relax the requirements
of that act.®* In the Senate these objections were made even more
apparent. Fear of restrictive judicial interpretation of the section
was pronounced.’” In order that the proof that the acquisition of
such stock resulted in the lessening of competition between the two
corporations might not be too difficult,’® and that potential as well
as actual lessening of competition would satisfy the requirements of
the statute,’® the Senate by one amendment substituted the words
“may be” for “is”2 and by another eliminated the qualifying
term “substantially.”?* The restoration?* of this qualification in
conference was not deemed to cut down upon the force of the rule 22
that “ will save the little man, and yet it will reach the people who

effect of the putting together in close relationship through a holding company of two
corporations that are natural competitors, or ought to be. Yet there would not be
restraint, So, instead of subtracting from the Sherman law, as the gentleman has told
the country, we have added to the Sherman law a most effective rule, by which the
actions of these combinations in the future may be determined; but still, with due
regard to the gentlemen who have come to love the Sherman law, we have left it
intact, and have said by an express provision of our bill that nothing in our bill shall
be construed to alter, amend, or repeal the Sherman law. It is as effectlve now as it
has ever been.” (51 Cong. Rec. 9270-71.)

18 Thus Mr. Nelson objected to the narrowing provisifon of the section which required
the lessening of competition to be actual rather than merely potentinl—an objection
which was cured by the Senate amendment mubstituting *“ may be” for “is”; * More-
over, this sectlon makes the test of a holding company’s illegality not whether it has
potential power to lessen compefition, in substance held to be the law in the Northern
Securities case, but instend it introduces a new element, and a dangerous one, whether
the holding company actually uses that power with the effect of substantially lessening
competition., Upon this test the Northern Securlties case would probably have gone
agninst the Government, and it will hereafter be exceedingly dificult to prove that a
holding company is illegal.” 51 Cong. Ree, 9189, Mr, Volstead and Mr, Green expressed
the same views. Id. 9078, 9201, 9598.

17 8ee e.g. Poindexter in 51 Cong. Rec. 14314,

18 See e.g. Cumming in 51 Cong. Rec. 4253.

1 Senator Reed, In proposing the amendment which struck out the word “is" and
substituted the words “may be’, made the following statement: * My reason for offer-
ing the amendment is this: The law, as I understand it, is that a combination 1s fllegal
where the effect may be as well ag where it 18. I understand that the chairman of the
committee is prepared to accept the amendment.”” 51 Cong. Ree. 14464. Upon the
chairman of the committee stating that he had no objection to the amendment, it was
immediate'y agreed to without objection. Ibid.

® See note 19 supra.

151 Cong. Rec. 14465, 14473,

#The section &8 passed by the Senate, showing the Senate amendments eliminating
matter by striking the same tbrough and showlng additlonal matter in italics, read as
follows: *That no corporation engnged in commerce shall acquire, directly or Indirectly,
the whole or any part of the stock or other share capital of another corporation engaged
also In commerce where the effect of such acquisition may be to lessen competition
between the corporatlon whose stock is go acquired and the corporation making the
acquisition, or tend to create & monopoly of any line of commerce,”

# Such objections as were volced to the restoration of * substantially” were based
upon the fear that it would permit the Supreme Court to Interpolate into this section
qualifications akin to those that had been interpolated by that Court into the language
(1):30?; Sherman Act. See e.g. Reed in 51 Cong. Rec. 15856-7; Norris in 51 Cong. Rec.

e e ——
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are trying to break up their competitors.” 2 At no time in the course
of these legislative proceedings was there any thought that more than
a substantial lessening of competition was needed to be proven in
order to warrant the issuance of an order compelling a corporation
to divest itself of the stock of another corporation, nor was there
any suggestion that “ substantial ” competition was that type of com-
petition whose lessening or elimination would tend to monopoly or
result in restraint of commerce in the products involved.

The plain language of Section 7 in this respect found, in the begin-
ning, courts ready to give it effect. In Alwminum Co. of America v.
Federal Trade Commission, 284 Fed. 401 (3d. Cire., 1922),2* Judge
Woolley, speaking for the court, said:

But the lessening of competition is not the only effect of the acquisition
of stock of another which Congress sought to aveld. It intended as well

to prevent a transaction “ where the effect ” may “ tend to create a monopoly.”
* » * Thigig for the reason that the lessening of competition and a tendency

% The Conference committee’s action on the section 1s thus explained by Senator
Chilton of the committee:

“The Senate, however, Mr. President, adopted as its criterlon the following, ‘ where
the effect may be to lessen competition.! In other words, the Senate struck out
‘eliminate’ and *wsubstantially’ My judgment is that there is very little dQifference
between the two. To lessen 18 to substantially lessen. Competition is everywhere. A
Pleasant word, prompt and quick service are both methods of compelition. If a com-
Detitor takes one customer away, it I8 lessening, and possibly ¢ substantially’ lessening
competition ; because when one customer shall be secured by one of the competitors to
that extent there may be no competition. But when House section 8, which is Senate
8ection 6, came to conference the House conferees insisted tbat the words ‘eliminate’
or ‘gubstantially lessen competition’ should be the standard. The Senate conferees
insisted that the language of the Senate should be adopted, to wit, ‘where the effect
may be to lessen competition,’ As always happens with men of ordinary seunse, with
men who want to carry out as best they can the Instructions of their superiors, the
conferees had to find some common ground upon which thelr minds could meet, and
the result was a compromlse, which 18 Section 7 in the blll reported by the conterees.
That compromise was the adoption of the words ‘may be’ instead of the word ‘is’,
80 that instead of reading ‘where the effect ia’ the blll now reads, ‘ where the effect
may be’; that is, where it is possible for the effect to be, which was a decided victory
for the Senate. We struck out ‘eliminate,’ which was another victory for the Senate.
We left in the word *gubstantially’, which was a victory for the House; but the Iouse
conferees insisted that that would change the section and would not accomplish the
burpose intended by 1t; that a corporation might acquire the stock of another corpora-
tion, and there would be no lessening of competition, but the tendency might be to
rreate monopoly or to restrain trade or commerce, and therefore there was added to
the definition the following: ‘Or to restrain guch commerce in any section or com-
munity or tend to create & monopoly of any line of commerce.’

‘“Now, Mr. President, does anyone want to have any better law than that? There
is a clear-cut rule fixed that will save tbe little man, and yet it will reach the people
Who are trylng to break up thelr competitors, In other words, as regards holding com-
banieg, the bill as reported makes the holding of stock in another company unlawful
‘where the effect may be to substantlally lessen competition or to restrain commerce
or tend to create a monopoly.’ In my judgment, the language of the conferees is much
better than the language adopted by either House; the definitlon i8 clearer, and gets
at the evil intended to be corrected; and, to be perfectly candid with the Senate, I like
it because it saves the small business man, who does not want to restrain trade and
Wwould not, if he could, create & monopoly.”

*® Certiorari was dented in this case in 261 U.S. 618.
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to monopoly are not always synonymous. There may be a lessening of compe-
tion between two corporations in a stock transaction that does not tend to
monopoly (p. 407).

Three years later in Swift & Co. v. Federal Trade Commission,
8 F. (2d) 595 (Tth Cire., 1925),2¢ Judge Evans, speaking for the
court, thus disposed of the contention of petitioner that more than
a substantial lessening of competition had to be proved in order to
support the Commission’s order:

These findings (that the effect of the stock acquisition was to substantially
lessen competition between the corporation whose stock was acquired and the
corporation making the acquisition) would necessarily dispose of the applica-
tion were it not for petitioner's insistent urge that the statute does not mean
what it says, and that the court should read iInto it “the rule of reason” and
insert additional requirements, viz, that the competition between the two
companies prior to consolidation was substantial, and the effect of the acquisi-
tion was injurious to the public . ..

The statute does not prohibit all acquisitive contracts. It is only when such
acquisition produces “the effect” described that the statute condemns. It is
worthy of note that such effect may be either to (a) substantially lessen com-
petition between the corporation whose stock is 8o acquired and the corporation
making the acquisition; (b) restrain such commerce in any section or com-
munity; or (c) tend to create a monopoly of any line of commerce. (a) Can
not be construed without considering (b) and (¢). If the court were to read
into (a) the elements which petitioner has asked us to insert, what would
become of the requirements of (b) and (e)?...

We are still dealing with words of general meaning and make no progress.
Must Congress act only when the child has grown to the stature of a giant?
If authority exists to curb—or to dissolve—a corporation when it has reached
the trust stage, may Congress not take steps to arrest the corporation’s growth
before the final stage has been reached? . . .

Judge Alschuler, concurring, gave voice to the same thought:

. . . Be that as it may, this can not suspend or avoid the very broad and
sweeping statute which denounces acquisition by one corporation of the stock
of another, or of the stock of two or more other corporations, where this may
substantially lessen competition between them, or restrain commerce in any
section or community, or tend to create monopoly in any line of commerce. If
an exception to the operation of the statute ought and is to be raised in cases
where the concern whose stock is acquired is comparatively small, or weak,
or for any reason unlikely long to endure, it must come through statutory
enactment, and not by judicial construction.

Counsel for the corporations in these cases continued, however,
to press the courts upon appeal from the Commission for the en-
crustation of the “rule of reason ” upon the test laid down in Sec-
tion 7 of the Clayton Act. In International Shoe Co. v. Federal
Trade Commission, 29 F. (2d) 518 (1st Circ. 1928), the Circuit

% This case was reversed, four Justices dissenting, upon another ground in 272 U.S
554 (1928).
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Court of Appeals for the First Circuit, adding its voice to that of
the third and seventh circuits, rejected such a contention, returning
once more to the plain language of Section 7:

Finally, petitioner argues that no such case of monopoly or dam-
age to the public interest is made out as would ground a case under
the Sherman Act. A sufficient answer is that the case is not brought
under the Sherman Act, but under the Clayton Act, and “the Sher-
man Act and the Clayton Act provide different tests of liability.”
United Shoe Machinery Co. v. United States, supra.

The International Shoe case was, however, carried to the Supreme
Court and, since it is upon the basis of remarks contained in the
opinion of the Supreme Court in that case upon which the contention
is now made that something more than a substantial lessening of
competition must be proved in order to support an order under Sec-
tion 7, the opinion must be examined with care. The Supreme Court
first overturned the finding of the Commission, which had been con-
curred in by the First Circuit Court of Appeals, that substantial com-
petition had existed between the International Shoe Co. and the W.
H. McElwain Co. Examining with meticulous refinement the char-
acter of goods sold by the two companies and the markets in which
they had thitherto sold their goods, the Court concluded that compe-
tition between them existed only with reference to 5 percent of the
McElwain company’s product. “It is hard to see in this ”, said the
court, “ competition of such substance as to fall within the serious
purposes of the Clayton Act.” International Shoe Co. v. Federal
Trade Commission, 280 U.S. 291, 299 (1930). This, in itself, was
sufficient to dispose of that part of the Commission’s order based
upon the ground that the stock acquisition resulted in the substantial
lessening of competition between the two companies. Nothing in
this phase of the case, save for what is mentioned below, can be re-
garded as advancing the respondent’s contention.

The Commission’s order under Section 7 can, however, have differ-
ent foundations than that of substantially lessening competition be-
tween the two corporations concerned. It can be based, according to
the plain language of Section 7, upon the ground that it restrains
Interstate commerce in any section or community, or tends to create
a monopoly of any line of commerce. True, the substantial lessening
of competition is alone sufficient and a finding to that effect will sup-
port the order. The First Circuit Court of Appeals, concurring in a
finding to that effect by the Commission, had no need to examine addi-
tional grounds which might be adduced to support the order. But
the Supreme Court of the United States, failing to concur in that
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finding, had appropriately to consider other grounds which might
be adduced to support the order.?” This it proceeded to do in the
second phase of the International Shoe case. Its conclusions in this
respect may best be summarized in the language of the court itself:

In the light of the case thus disclosed of a corporation with resources so
depleted and the prospect of rehabilitation so remote that it faced the grave
probability of a business failure with resulting loss to its stockholders and in-
Jury to the communities where its plants were operated, we hold that the pur-
chase of its capital stock by a competitor (there belng no other prospective
purchaser), not with a purpose to lessen competition, but to facilitate the
accumulated business of the purchaser and with the effect of mitigating seri-
ously injurious consequences otherwise probable, is'not in contemplation of law
prejudicial to the public and does not substantially lessen competition or
restraln commerce within the Intent of the Clayton Act (pp. 302-303).

Standing by itself this language might be considered as advancing
the respondent’s contention, but viewed in the light of the whole
record and the issues that the Court was called upon to decide, it
fails to be relevant in a case where substantial lessening of competi-
tion is established. The same may be said of respondent’s contention
based upon a quotation from the Court’s opinion in the first phase
of the International Shoe case:

Mere acquisition by one corporation of the stock of a competitor, even though
it result In some lessening of competition, is not forbldden; the act deals only
with such acquisitions as probably will result in lessening competition to a sub-
stantial degree, Standard Fashion Co. v. Magrane-Houston Co., 258 U.S. 346,
857; that 18 to say, to such a degree as will injuriously affect the pubdblic. Ob-
viously, such acquisition will not produce the forbidden result if there be no pre-
existing competition to be affected; for the public interest 13 not concerned in
the lessening of competition, which to begin with, {3 {itself without real
substance (p. 208).

The italicized parenthetical expressions, says respondent, reinforce
its contention. But such meaning as may be implicit in these ex-
pressions is to be gathered from the four corners of the entire case,
especially in view of the fact that the Court, a few sentences later,

% Paragraph 23 of the findings of fact by the Commission in the International Shoe
case read as follows:

““The effect of the acquisition by International Shoe Company of the stock or ghare °
caplital of W. H, McElwain Company was:

“(a) To substantlally lessen competition in commerce between International Shoe
Company and W. H, McElwain Company in the sale of dress shoes for men,

“(b) To restrain commerce in the shoe business and especlally in that part of such
business relating to the sale of dress shoes for men In various sectlons or communities
of the United States in which International Shoe Company and W, H. McElwaln Company
were engaged in commerce.

“(¢) To restrain commerce in the shoe business sectlons or communities of the United
States Including Columbus, Ohio; Kansas City, Mo.; and San Francisco, Calif, and in
other sections or communities adjacent thereto.”

The legal conclusion of the Commission was & general one to the effect that the
findings proved & violation of Section 7 of the Clayton Act, See 9 F.T.C. 4534,
462 (19208).
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expressly states that ¢ the existence of competition is a fact disclosed
by observation rather than by the processes of logic”. . . . To
give parenthetical expressions of this type the force of law in the
way which respondent urges upon us, would be to attach to observa-
tions not essential to the decision of the issue before the Court and
themselves capable of varying interpretations, a content contrary to
the plain language of Section 7 of the Clayton Act. To do so, more-
over, would be to assume that the Court was qualifying the language
of the section in a way that is not justified by a knowledge of the
legislative travail out of which it was born, and contrary to the ex-
press tenets of a comprehensive political program. Judicial power
does not extend that far.

Prior to 1930, the lower courts unanimously refused to read into
that section any such qualification. It is true that since the Interna-
tional Shoe decision, expressions capable of being interpreted to
contain an import equivalent to respondent’s contention are to be
found in the decisions of certain lower courts. Thus Judge Manton,
speaking for the Second Circuit Court of Appeals, in V. Vivaudou v.
Federal Trade Commission, 54 F. (2d) 273 (2d Circ., 1931,) stated:

The question presented on this appeal 13 whether the competition between
these companies has been substantially lessened by reason of the stock acquisi-
tlon and ownership referred to, and whether the public has been injuriously
affected . . . Unless there be a monopoly or tendency toward monopoly, we
would not be warranted in concluding that the public had an interest as
referred to in the statute.

The first statement only paraphrases the quotation above referred
to in the International Shoe case. With reference to the second
sentence, it is sufficient to observe that Section 7 of the Clayton Act,
which is the sole source of this jurisdiction of the Commission, reads
in the disjunctive and not the conjunctive and does not possess any
such “ public interest * clause as is intimated. What has happened
is that there has been an unconscious transposition of the “ public
interest ” qualification of Section 5 of the Federal Trade Commission
Act to Section 7 of the Clayton Act.?®

Temple Anthracite Coal Co. v. Federal Trade Commission, 51 F,
(2d) 656 (8rd Cire., 1931) lends no support to the respondent’s con-
tention. In that case the Commission’s ultimate finding of fact was
overturned by the court. The Commission had concluded that the
Temple Coal Co. and the East Bear Ridge Colliery Co. were in sub-

%8 In Arrow-Hart & Hegeman Eleciric Co. v. Federal Trade Commission, 65 ¥, (2d) 338
(24 Cire., 1933), where the Commission’s order was affirmed, the same judge, however,
relying on the International Shoe case, glves a content to the term * public interest'
wholly in accord with the basic objectives of Section 7, for there it s gtated that it
there is real substance In the competition, the public interest is affected” (p. 340).
This case 18 now on certlorari before the Supreme Court.

102050°~—35—-voL 18 15
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stantial competition with each other. But the evidence showed only
that Thorne, Neale & Co., Inc., who sold the coal of the Temple Coal
Co., and Madeira, Hill & Co., who sold the coal of the East Bear
Ridge Co., were in substantial competition. The evidence showed
also, according to the court, no substantial lessening of competition
between Thorne, Neale & Co., Inc., and Madeira, Hill & Co. The
conclusions of the court are aptly set forth in the following excerpt
from its opinion, and support in no way * the respondent’s conten-
tion in this proceeding:

We cannot conclude, because of the ownership in one corporation of the stock
of two corporations whose output is sold under contracts with competing
wholesalers as distributors, who are found to be in active competition, that
these contracts will or are likely to be annulled or terminated. We must take
the facts as they exist, and, finding as we do that Thorne, Neale & Co., Inc,,
and Madeira, Hill & Co. are iIn active competition, we assume that the interests
of the public will be preserved so long as that competition continues.

The Commission found in paragraph 10 of its finding of fact as follows: * The
effect of the acquisition by respondent Temple Anthracite Coal Company of
the sald capital stocks of said Temple Coal Company and of said East Bear
Ridge Colliery Company, and the use of such stocks by the voting or granting
of proxles, or otherwise, has been and is to substantially lessen competition
in interstate commerce between sald Temple Coal Company and said East
Bear Ridge Colllery Company ”.

With no evidence In the case to support the finding of fact that the effect
of the acquisition of the stock “has been and is to substantially lessen com-
petition ”, our conclusion is that the actual active competition which is shown
by the evidence, without contradiction, to have existed and to continue to
exist between Thorne, Neal & Co., Inc,, and Madeira, Hill & Co., negatives, so
long as it may exist, the very effect which the Commission has found to be
caused by the acquisition by the Temple Anthracite Coal Company of the
capital stocks of the mining companies,

The finding of the Commission thus being that there was
substantial competition between the Vanadium and the Colonial com-
panies, and that that competition was and also might be substan-
tially lessened by the acquisition of the stock of the Colonial com-
pany by the Vanadium company, and the Commission being of the
opinion that such acquisition was consequently in violation of Section
7 of the Clayton Act, an order must issue compelling the Vanadium
company to divest itself of the stock of the Colonial company thus
unlawfully acquired.

® Incldental language can conceivably be Interpreted to support the respondent’s
contention, but such expressions form no part of the ratio decidendi of the case. Judge
Woolley, dissenting, remarked upon such occasional language that might be susceptible
of the construction contended for in the followlng fashion:

“In arrlving at the conclusion that the evidence gustains the order of the Commission
I have kept in view the fact, at different times lost sight of In this case, that we are
not concerned with the lessening of competition between these two companies and other
companies In the industry, but are concerned with the lessening of competition between
the two companies themselves.”
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ORDER TO CEASE AND DESIST AND TO DIVERT CAPITAL STOCK

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission, the answer of the
respondent, the testimony and evidence, briefs and arguments of
counsel, and the Commission having made a report in writing in
which it stated its findings as to the facts, with its conclusion that
the respondent Vanadium-Alloys Steel Co. has violated the pro-
visions of Section 7 of an Act of Congress approved October 15, 1914,
entitled “An act to supplement existing laws against unlawful re-
straints and monopolies, and for other purposes ?,

Now, therefore, it is hereby ordered, That the respondent, Vana-
dium-Alloys Steel Co., forthwith cease and desist from violating
the provisions of Section 7 of an Act of Congress approved October
15, 1914, entitled “An act to supplement existing laws against un-
lawful restraints and monopolies, and for other purposes?”, and
within six months from the day of the date of the service upon it of
this order, divest itself in good faith of all of the capital stock of the
Colonial Steel Co. owned by it and of all its interest in the capital
stock of the said Colonial Steel Co., such divestment of such stock
and of interest in such stock to carry with it all of the business, prop-
erty and assets of all kinds whatsoever of said Colonial Steel Co.,
and to be so made that said Vanadium-Alloys Steel Co. shall not re-
tain, directly or indirectly, any of the fruits of its acquisition of said
capital stock of said Colonial Steel Co.

And it is hereby further ordered, That such divestment of the
capital stock and of interest in the capital stock of said Colonial
Steel Co., shall not be made directly or indirectly to any stock-
holder, officer, director, employee, or agent of, or to any one other-
wise directly or indirectly connected with or under the control of,
the respondent Vanadium-Alloys Steel Co., or to any corporation
affiliated with, or subsidiary to, said Vanadium-Alloys Steel Co., or
to any stockholder, officer, director, employee, or agent of, or to
any one otherwise directly or indirectly connected with or under
the control of any corporation affiliated with or subsidiary to, said
Vanadium-Alloys Steel Co.

And it is hereby further ordered, That respondent Vanadium.
Alloys Steel Co., shall within six months from the day of the date
of the service upon it of this order, file with this Commission a report.
in writing setting forth in detail the manner and form in which it
has conformed to this order.
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Ix THE MATTER OF

CECIL B. BOND, TRADING AS WORLD WOOLEN COM-
PANY,INTERNATIONAL WOOLEN COMPANY, DUPLEX
CLOTHES, C. B. BOND, AND C. BOND

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 2100. Complaint, Apr. 17, 1933—Order, F'eb. 5, 1934

Consent order requiring respondent to cease and desist representing to pur-
chasers or prospective purchasers, directly or indirectly in connection
with the offer or sale of clothes in interstate commerce, that (1) such
clothes have been, are, or will be (a) tailor made in accordance with
the measurements of the individual ordering them, unless such is the fact;
or (b) made from or out of cloth selected by purchasers from samples
submitted to them by respondent or his salesmen or his solicitors, unless
such is the fact; or (2) that a store is about to be or will be opened by
respondent in the locality or localities in which any purchasers reside
at which store or stores clothes purchased from respondent can and will
be fitted or altered, unless such is the faet.

Mr, James M. Brinson for the Commission.

CoMPLAINT

Acting in the public interest pursuant to the provisions of an act
of Congress approved September 26, 1914, entitled “An act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Cecil B. Bond, trading as World Woolen Company, Interndtional
Woolen Company, Duplex Clothes, C. B. Bond, and C. Bond, has
been and is using unfair methods of competition in interstate com-
merce in violation of the provisions of Section 5 of said Act, and
states its charges in that respect as follows:

Paracrara 1. Respondent Cecil B. Bond has been and is an in-
dividual residing and having his office and principal place of busi-
ness in the City and State of New York. He has been for several
years last past, and now is, engaged in the sale and distribution
of men’s clothes in commerce among and between the various States
of the United States, under the name of “ World Woolen Company ”,
¢ International Woolen Company ”; “ Duplex Clothes”, “C. B.
Bond ?, and “C. Bond.” He has caused and causes such clothes,
when sold by him by, through, or under any of such trade names,
to be transported from his place of business in the City and State
of New York to purchasers located in the various other States of
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the United States than the State of New York. In the course and
conduct of his business in or by such trade names, or any of them,
the respondent has been, is, and at all times hereinafter mentioned
was engaged in competition with individuals, partnerships, and cor-
porations offering for sale or selling men’s clothes in interstate
commerce. His business has consisted only to a negligible extent,
if at all, in filling so-called repeat orders, and no effort has been, or
is made by respondent to satisfy customers so as to retain their
patronage or to secure repeat orders.

It has been and is the practice of respondent, as one of his par-
ticular methods of competition, to adopt and use various trade names
for his business, and in connection therewith to follow the other
method of competition described in paragraph 2 hereof, until the
particular trade name or trade names so used, has or have acquired
unfavorable notoriety, and thereupon to adopt a new trade name
or trade names and to carry on the same type of business as had been,
or was his practice theretofore until the new names so adopted and
used have become unfavorably known to the public, whereupon, in
pursuance of his said method of competition, still another name
or other names would be and are used in offering for sale and selling
men’s clothes. As examples of such method and practice respondent,
Cecil B. Bond, on November 30, 1927, duly registered, in accordance
with the laws of the State of New York, as a trade name “ Lasalle
Gold Seal Clothes ” with his address as 527 Broadway, New York,
N.Y. On June 4, 1928, he duly registered as a trade name “ Rialto
Clothing Company ”, 94 Spring Street in said city, and State. On
January 8, 1931, he duly registered as a trade name “ International
Woolen Company ”, 525 Broadway, and with his residence stated as
1483 College Avenue, New York, N.Y. On April 27, 1931, he duly
registered as his trade name “ Duplex Clothes”, 640 Broadway,
with his residence stated as Victoria Hotel, New York, N.Y. On
November 12, 1931, he duly registered as a trade name “ World
Woolen Company”, 640 Broadway, with his residence given as
1000 Anderson Avenue, New York, N.Y. On June 6, 1932, he duly
registered as a trade name “C. Bond ”, 640 Broadway, New York,
N.Y., with his residence given as 1005 Jerome Avenue. Should re-
spondent continue or be allowed to continue this practice as one of
his methods of competition, it is only a question of time when his
trade names of “ World Woolen Company *, ¢ International Woolen
Company ?, “ Duplex Clothes ”?, “ C. B, Bond *, and “ C. Bond ” will
be discontinued and others adopted in their stead.

Par. 2. It has been and is the practice of respondent Cecil B.
Bond to sell his clothes by and through the agency of salesmen or
solicitors in the various States of the United States.
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Such salesmen or solicitors have offered for sale and sold the clothes
of respondent in the various States of the United States in the course
and conduct of his business, and acting under his direction and with
his knowledge and consent, it has been and is their practice to repre-
sent, to purchasers and prospective purchasers, that clothes furnished
by respondent, in pursuance of orders given to them, would be and
are tailor made or made to their individual measure.

In truth and in fact the suits of clothes sold and distributed by re-
spondent have not been and are not tailor made, have not been and are
not made according to the measurements of purchasers or according
to the measurements contained in orders received by respondent from
purchasers through his solicitors or salesmen. On the contrary,
clothes sold and distributed by respondent have been, were at all times
herein mentioned, and are, ready-made clothes which have not
corresponded and do not correspond with the measurements of pur-
chasers, have not been and are not altered to fit purchasers, and
have not fitted and do not fit them. There have been and are clothes
sold by respondent in such disregard of, or lack of conformity to, the
measurements of individuals ordering the clothes through agents or
solicitors of respondent, that garments delivered by respondent to
them have been, in numerous instances, so unfitted to purchasers as
to appear ludicrous and, in many instances, even grotesque when
worn by them.

It has been and is the practice of respondent to represent as in-
ducement for the purchase of his clothes that suits ordered by pur-
chasers will be made from or out of cloth represented by or corre-
sponding with samples selected by purchasers or individuals ordering
clothes of respondent from samples exhibited to them by his agents,
solicitors, or salesmen.

In truth and in fact it has been and is the practice of respondent
to deliver to purchasers, on receipt of orders for clothes, suits which
had not been, have not been, were not, and are not made from or
out of the cloth selected, and which have not corresponded and do
not correspond with the sample exhibited, by respondent’s agents,
salesmen, or solicitors, to and selected by the purchaser.

It has been and is the practice of respondent to represent to
purchasers and prospective purchasers that alterations of suits pur-
chased from him could and would be made for the purchasers at a
store or stores of respondent which, it was represented, was or were
about to be opened within a short time thereafter in the particular
locality in which the purchaser or prospective purchaser resided.

In truth and in fact respondent has neither opened, operated, con-
ducted, nor expected or intended to open a store or stores in such
locality or localities, or any of them.
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Par. 3. The acts and practices of respondent described in para-
graph 2 hereof have had and have, and each of them has had and
has the capacity and tendency to mislead and deceive the purchasing
public into the erroneous belief, and to induce purchase of respond-
ent’s products in reliance on such belief, that suits of clothes ordered
from respondent would be tailor made or made to individual measure
of purchaser, from and out of cloth represented by and corresponding
with the sample thereof selected by customers from samples of cloth
exhibited to them by salesmen or agents of respondent; and that
necessary alterations desired by the purchaser of the suit or suits
furnished by respondent could and would be made at branch places
of business thereafter shortly to be established by respondent within
convenient or easy reach of the purchaser.

The aforesaid acts and practices of respondent have had and have,
and each of them has had, and has the capacity and tendency to
divert trade to respondent from competitors selling suits of men’s
clothes in interstate commerce by fair and truthful representations.

Par. 4. The acts and practices of respondent as described in para-
graph 2 hereof are all to the prejudice of respondent’s competitors
and the public and have been and are unfair methods of competition
in interstate commerce, in violation of the provisions of Section 5
of an Act of Congress approved September 26, 1914, entitled “ An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes”.

ORDER TO CEASE AND DESIST

This proceeding having come on to be heard upon the complaint
and the amended answer of respondent wherein he waives hearing
and right to contest the proceeding and consents, in pursuance of
the Rules of Practice (III. Answers, paragraph 2), that the Fed-
eral Trade Commission may make enter and serve upon respondent
an order to cease and desist from the violations of the law alleged
in the complaint and the Commission having considered the record
and being now fully advised in the premises:

1t is ordered, That Cecil B. Bond, trading either as Cecil B. Bond
or C. B. Bond or C. Bond or World Woolen Company or Interna-
tional Woolen Company or Duplex Clothes or by, with, or under
any other name or trade name, cease and desist in connection with
offering for sale or selling clothes in interstate commerce from
representing to purchasers or prospective purchasers, directly or
indirectly,
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(a) That such clothes have been, are, or will be tailor made in
accordance with the measurements of the individual ordering them,
unless such is the fact.

(b) That such clothes have been, are, or will be made from out of
cloth selected by purchasers from samples submitted to them by re-
spondent or his salesmen or his solicitors, unless such is the fact.

(¢) That a store is about to be or will be opened by respondent in
the locality or localities in which any purchasers reside at which
store or stores clothes purchased from respondent can and will be
fitted or altered, unless such is the fact.

It is further ordered, That respondent file with the Commission
within 60 days from and after service of this order a report in
writing setting forth in detail the manner and form of his com-
pliance with the provisions of the order.
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Ix THE MATTER OF

THAYER PHARMACAL COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC. 5 OF AN ACI OF CONGRESS APPROVED SEPT. 264, 1914

Docket 1980. Complaint, Oct. 19, 1931—Decision, Feb. 6, 1934

Where a corporation engaged in the manufacture and sale of perfumes, creams.
face powders and other toiletries,

(a) Represented that certain preparations dealt in by it were of French origin,
and made in and imported from I'rance and the products of French houses
and famous French cosmeticians, through such statements in their adver-
tisements as ‘“ Mons. Ienri’s Birthday Offer For ‘Les Madames et Made-
molselles Americaines’'”, “ Two DBoitles of Imported French perfumes,”
“French Perfume and Face Powder Maison Andre, French Perfumer Intro-
duces His Newest Narcissus”, *“And now from France, comes the most
startling beauty discovery of the century by the famous Felix Laroche,
world-known Parisian Cosmetician”; the facts being that the aforesaid
preparation and others similarly referred to were neither imported nor
of French origin, but were domestic products compounded, prepared and
packaged at its place of business in the United States, and the supposed
French perfumers and establishments referred to were entlirely fictitious;

(b) Represented its products as sold at reduced prices for the purpose of
introducing the same through such statements as, “ A Very Rare Bargain
By Malil Only. 10 Everyday Beauty Needs 99¢. $7.75 Total Value. Your
One Chance to Get All This for 99¢.” * Bring this coupon and only 98¢—
which merely helps to pay our local advertising campaign, special sales-
ladies, expenses, etc. and we will give you Free, without further cost, Two
Bottles of imported French perfumes * * * each regular $2 full ounce
bottle, and also a $1 box of Youthful Glow—the world’s most exquisite
face powder,” * Manufacturers’ Introductory Sale * * * Formerly
Two to Three Times This Price., Both for 98¢,” $4.50 value only 08¢.
Cleansing Cream—DRegularly 75¢. Face Powder—Regularly $1.00. Tissue
and Astr. Cream—Regularly 75¢, Narcissus Perfume—Regularly $2.00”;
the facts being that the aforesald purported reduced and bargain prices
constituted its regular and usual prices for its products sold by it in
combination lots, as aforesaid ;

With capacity and tendency to confuse, mislead and deceive the members of
the public into believing that the said preparations had been imported
from France and were products of French perfumers or cosmeticlans, the
persons named as originators thereof were real persons, and the prices
named were special prices and lower than those at which saild preparations
were ordinarily sold by it, and to induce members of the public to buy
and use such products because of the erroneous beliefs thus engendered,
and to divert trade to it from competitors engaged in sale In interstate
commerce of perfumes, cold creams, face powders and other cosmetics,
including those who In no wise misrepresented the origin, make, kind and
prices of their competing products, and with effect of diverting business
to it from such competitors, to thelr substantial injury and prejudice:
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Held, That such practices, under the conditions and circumstances set forth,
were to the injury and prejudice of the public and competitors, and censti-
tuted unfair methods of competition.

Mr, Everett F. Haycraft for the Commission,
Mr. Gustav E. Beerly, of Chicago, Ill., for respondent.

Sy~Nopsis or COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, an Illinois corporation engaged, for more than
one year last past, in the manufacture and sale of perfumes, powders,
lotions, and other toiletries to purchasers in the various States, and
with principal place of business in Chicago, with advertising falsely
or misleadingly as to source or origin, price, and qualities of prod-
uct, in violation of the provisions of Section 5 of such Act, pro-
hibiting the use of unfair methods of competition in interstate
commerce.

Respondent, as charged, engaged in the manufacture, in this coun-
try, of its aforesaid products, and in the sale thereof in competition
with those engaged in importation and sale of genuine French
perfumes, powders, etc., falsely represents in periodicals of wide
interstate circulation, and in advertising matter issued and published
to the trade and public that its said domestic products are of French
origin, made in and imported from France, and a creation of famous
French cosmeticians known as Mons, Henri, Mons, Carl, Maison
Andre, and others, and had been and were being sold at certain
prices, which had been reduced to introduce the same, facts being
said products, as aforesaid, were made at its place of business in
this country, and had never been sold at the prices stated, and the
persons referred to as the creators or sponsors of said preparation
were fictitious.!

Respondent further, as charged, “ has caused its said products to
be widely advertised in periodicals having interstate circulation by
its customers, local druggists ”, in which, in addition to the afore-
said false and misleading representations, it has represented that
its ¢ Cream of Creams’ was developed through five years of research
by the famous Felix Laroche of Paris and when it is used no other

1 As alleged in the complaint * For a number of years last past, and &t all times herein
mentioned and referred to, there has existed and now exists a keen demrand In the trade
and purchasing public of the United States for perfumes, powders, lotlons, creams, and
other toiletrles manufactured in France and imported into the United States, because of
the high quality of said products and of the fame of French cosmeticians; sald products
being usually sold In the United States at extremely high prices.”
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beauty aid is needed ”, the facts being that said “ Cream of Creams”
is an ordinary cream and will not meet all beauty requirements,
Use by respondent, as alleged, of such false and misleading state-
ments and representations “has the capacity and tendency to mis-
lead and deceive the purchasing public into the belief that respond-
ent’s said products are manufactured by famous French cosmeti-
cians, imported into this country and sold at relatively high prices to
the trade and purchasing public, and are now being offered to the
public at special reductions to introduce them, and that in the case
of ¢ Cream of Creams’ no other beauty aid is needed, and to induce
the said purchasing public to purchase respondent’s said products,
relying upon that belief, in preference to perfumes, powders, creams,
lotions and other toiletries being offered for sale by said respondent’s
competitors ”, all to the injury of the public and competitors.
Upon the foregoing complaint, the Commission made the following

Rerort, FinpiNgs A8 To THE Facts, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes?”,
the Federal Trade Commission, on the 19th day of October, 1931,
issued its complaint against the respondent herein, the Thayer
Pharmacal Co., charging said respondent with the use of unfair
methods of competition in interstate commerce in violation of the
provisions of Section 5 of said Act.

Respondent having entered its appearance and filed its answer to
said complaint, hearings were had and evidence was introduced in
support of the allegations of said complaint and in opposition thereto
before a trial examiner of the Federal Trade Commission thereto-
fore duly appointed. A brief was filed on behalf of the Commis-
sion. No brief was filed by respondent although opportunity for
filing the same was duly given and the time for filing same expired
June 3, 1933.

Thereupon this proceeding came on for final hearing upon the
record and the brief of counsel for the Commission, and the Com-
mission, having duly considered the record and being fully advised
in the premises, makes this its findings as to the facts and its con-
clusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapu 1, The respondent, Thayer Pharmacal Co., is a corpo-
ration organized, existing, and doing business under and by virtue
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of the laws of the State of Illinois, with its principal place of business
located in the city of Chicago in said State. Said respondent is now
and for more than five years last past has been engaged in the manu-
facture of perfumes, cold creams, face powders, and other toiletries
and in the sale and distribution thereof in commerce between and
among the various States of the United States, causing said products
when sold to be shipped from its said place of business in the State
of Illinois to purchasers thereof located in States of the United
States other than the State of Illinois and also in the District of
Columbia. In the course and conduct of its said business the said
respondent is and has been at all times herein mentioned in compe-
tition with other corporations, individuals, firms, and partnerships
engaged in the sale and distribution in interstate commerce of
perfumes, cold creams, face powders, and other toiletries.

Par. 2. Respondent in the course and conduct of its said business
as described in paragraph 1 hereof caused advertisements to be
inserted in newspapers circulated to the purchasing public in various
States of the United States in which it was represented or implied
that its said products were of French origin manufactured in and
imported from France, that certain of its perfume and face powder
were the product of Maison Andrae, or Maison Andre, represented
as a French perfumer; that other of its products were the creation
of Mons. Henri, Felix Le Roche, and others, represented as being
famous French cosmeticians; and that its said products had been or
were being sold at certain prices and that such prices had been reduced
for the purpose of introducing said products. Examples of such
representations as shown in excerpts from such advertisements used
by respondent are the following:

Mons. Henr{’s Birthday Offer
For “Les Madames et Mademoiselles Americalnes”
A Very Rare Bargain By Mall Only
10 Everyday Beauty Needs 99¢
$7.75 Total Value
Your One Chance to Get
All This for 99¢
. * * ] L]
Bring this coupon and only 98¢—which merely helps to pay
our local advertising campaign, special salesladles, express,

ete.—and we will glve you Free, without further cost, Two
Bottles of imported Frcnceh perfumes—one in Narclssus odor
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and one in Jasmine. Each regular $2 full ounce bottles, and
also a $1 box of Youthful Glow—the world’s most exquisite
face powder * * *

“ Friday—Manufacturers’ Introductory Sale
French Perfume
and Face Powder
Malson Andre, French Perfumer,
Introduces His Newest NARCISSUS
Formerly Two to Three Times
This Price Both for 98¢

» » * » »

And now from France, comes the most startling beauty dis-
covery of the century. It was found by the famous Felix
Laroche, world-known Parisian Cosmeticlan * * * It is
called Cream of Creams * * * Thayer's Cream of Creams
has been introduced to thousands of American women at $1.50
a jJar., Now it 1s available to you in a sensational three day
sale, at $1.00.

And as an additional offer, to make you acquainted now
with the World’s greatest aid to quick beauty, we will give
you Free, during this sale, a full slze box of genuine Jeromée
Poudre Antique, regularly priced at $1.00 * * * Also you
will receive a full ounce bottle of Jeromée Parfum Narcissus.
On sale regularly at $2.00. All three during this introductory
sale for $1.00. Simply bring or send the coupon below with
$1.00 * * * Maison Andrae’s Geunine French Narcissus Per-
fume and Face Powder—DBuy a Regular $3.00 Bottle of Per-
fume and $2.00 Box Face Powder—Get Pearls Free! All
Three for only 98¢ * * * §450 value only 98¢. Cleansing
Cream—Regularly 75¢. Face Powder—Regularly $1.00. Tis-
sue and Astr. Cream—Regularly 75¢. Narcissus Perfume—
Regularly $200 * * »*

Par. 3. In truth and in fact the products sold by respondent have
not been and are not now of French origin or are they manufactured
in and imported from France but all are and have been compounded,
prepared and packaged at respondent’s plant in Chicago, Ill. There
are no French perfumers or cosmeticians by the name of Mons.
Henri, Felix La Roche or of the other names used by respondent
and there is no French perfume or cosmetic establishment by the
name of Maison Andrae or Maison Andre. All of such names used
by respondent are fictitions, The usual prices for which respondent’s
products are sold are the special or introductory prices set by re-
spondent in its advertising for combination sets or * deals” wherein
two or more of said products are sold together. Comparatively
few sales of any of respondent’s products are made for the amounts
fixed and represented as the regular retail prices.
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Par. 4. The representations of respondent, as aforesaid, have had
and do have the tendency and capacity to confuse, mislead and de-
ceive members of the public into the belief that respondent’s prepara-
tions are imported from France, that they are the product of famous
French perfumers or cosmeticians; that the persons named by re-
spondent as being the originators of its products or formulas are real
persons; and that the prices at which respondent’s products are of-
fered for sale are special prices lower than the regular prices at which
they are sold, when such are not the facts. Said representations of
respondent have had and do have the tendency and capacity to in-
duce members of the public to buy and use respondent’s products
because of the erroneous beliefs engendered, as above set forth, and
to divert trade to respondent from competitors engaged in the sale
in interstate commerce of perfumes, cold creams, face powders and
other cosmetics.

Par. 5. There are among the competitors of respondent in the
sale of its said products those who in no wise misrepresent the origin,
make, kind and prices of their competing products, and respondent’s
acts and practices as hereinbefore set forth tend to and do divert
business to respondent from its competitors, to the substantial injury
and prejudice of such competitors.

CONCLUSION

The practices of said respondent, under the conditions and circum-
stances described in the foregoing findings, are all to the injury and
prejudice of the public and of respondent’s competitors, and consti-
tute unfair methods of competition in commerce and are in violation
of an Act of Congress approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been duly heard by the Federal Trade
Commission upon the complaint of the Commission, the answer of
respondent, the testimony in support of the charges of said com-
plaint and in opposition thereto, and brief filed by counsel for the
Commission, and the Commission having made its findings as to the
facts and its conclusion that said respondent has violated the pro-
visions of an Act of Congress approved September 26, 1914, entitled
“An Act to create a Federal Trade Commission, to define its powers

and duties, and for other purposes”,
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1t is ordered, That respondent, Thayer Pharmacal Co., its officers,
directors, agents, representatives, servants, and employees, in con-
nection with the sale, offering for sale, or distribution in interstate
commerce and the District of Columbia of perfumes, cold cream, face
powder, or other cosmetics, cease and desist from representing by
express statements or by implication that any of the same are im-
ported from France or that the same or any of them were originated
by or are the product of a famous perfumer or cosmetician, or that
the same are offered for sale at reduced prices, when such are not
the facts. Respondent is further ordered to cease and desist from
using the names of fictitious persons as having originated or pro-
duced its products or any of them.

It s further ordered, That respondent within 60 days from and
after the date of the service upon it of this order shall file with the
Commission a report in writing setting forth in detail the manner
and form in which it is complying with the order to cease and
desist hereinabove set forth.



226 FEDERAL TRADE COMMISSION DECISIONS

Complaint 18 F.T.C.

Ix THE MATTER OF

A. B. CASPER COMPANY, INC.

COMPLAINT AND ORDER IN REGARD T0 THE ALLEGED VIOLATION OF SEC. B
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2153. Complaint, Jan, 16, 1934—Order, Feb, 10, 1934

Consent order requiring respondent, its agents, etc., in connectlon with the offer
or sale of potatoes in commerce among the several States and the District
of Columbia, to cease and desist from representing by brands on containers,
advertising, or otherwise that such potatoes were grown in and came from
the Red River Valley in Minnesota or North Dakota, or from any recog-
nized or described potato-growing section of said States, or elsewhere, when
such Is not the fact.

Mr. Marshall Morgan for the Commission.

COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes?”,
the Federal Trade Commission, having reason to believe that A. B.
Casper Co., Inc., has been or is using unfair methods of competition
in commerce as “ commerce ” is defined in said act, and it appearing
to said Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

Paracrapu 1. The respondent is a corporation organized and exist-
ing under the laws of the State of Minnesota with its principal place
of business located at Gorham Building, Minneapolis, Minn., and
since 1917 has been engaged in the business of buying potatoes from
various points in the State of Minnesota and selling and distributing
the same to jobbers, wholesalers, brokers, and commission merchants
throughout the United States. In addition to its main offices in the
Gorham Building, as aforesaid, the company maintains and operates
storage warehouses at the following points in Minnesota, also, Al-
varado and Waubun in the Red River Valley in the northwestern
part of the State; at Milaca, Bock, Braham, Stanchfield, and Zim-
merman in the Princeton-Cambridge district lying east of the Mis-
sissippi River and to the north and west of Minneapolis; and at
Finlayson and Groningen in the Duluth district, northeast of Minne-
apolis, on or near Lake Superior. Said respondent causes said po-
tatoes when sold by it to be transported from its principal place of
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business or branch office shipping points in the State of Minnesota
into and through the various States of the United States to the pur-
chasers thereof.

In the course and conduct of its aforesaid business the respondent
is and for several years has been in direct and substantial competi-
tion with various individuals, partnerships, and corporations en-
gaged in the sale and distribution in interstate commerce of potatoes
similar to those sold by respondent.

Par. 2. The State of Minnesota is noted for its northern grown
seed potatoes, the three sections or areas of the State mentioned in
paragraph 1 hereof being particularly adapted to such purpose.
The aforesaid Red River Valley district, lying in the northwestern
part of the State, adjacent to the Red River, includes Clay, Marshall,
Norman, Mohnowen, Red Lake, Pennington, Kittson, Becker, and
Polk Counties; the Princeton-Cambridge district, east of the Mis-
sissippi River, to the north and west of the city of Minneapolis, com-
prises principally Mille Lacs, Sherburne, and Isanti Counties. The
smaller and less important district to the northeast of the Princeton-
Cambridge district and nearer to Lake Superior is known as the
Duluth district. Potatoes grown in the Duluth district are not in-
volved herein. :

U.S. Grade No. 1 for potatoes means good quality of table pota-
toes, and potatoes grading U.S. No. 1 are frequently used for seed.
U.S. Grade No. 1 allows a tolerance of not to exceed 6 percent for
scab, bruise or other defects, and running a minimum diameter of
174 inches. Seed potatoes run up to 214 inches in diameter and are
equally as good for table use. Seed potato buyers favor a particu-
lar variety for planting and request branded sacks.

The soil in the so-called Princeton-Cambridge district is sandy,
well adapted to potato growing, and is known as the sandland dis-
trict. In this district there is also a soil known as peat land, which
produces in large quantities an early round white variety of Irish
potato known to potato growers as the “cobbler.” The stock in
the peat land around Cambridge has been heavily infested with
scab, as has the stock in the other sandland potatoes. Such has
been the main cause for the failure of the sandland potatoes to grade
U.S. No. 1. Many of the potatoes inspected in the sandland district
failed to grade U.S. No. 1, during the seasons of 1931-1932 except
in the case of some potatoes grown in the peat soils at Princeton.

The soil in the Red River Valley district is a loamy silt, free from
rocks, smooth and level, does not clod, contains clay in places, and is

102050°—35—voL 183——16
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rich in lime carbonate. Some of it is black and known as ¢ gumbo.”
It is an open grass land country, running from river bottom to humid
prairie in sections and provides a good seed bed.

The stock from the Red River Valley is usually graded more care-
fully. Scab is not such a factor in this district. In many sections
of the valley scab is rarely seen. Most of the cars inspected in the
Red River Valley district graded U.S. No. 1 during the seasons of
1931-1932 and 1932-1933.

Respondent company employs three principal brands of trade
names. They are respectively as follows: “ Red River ”,  Northern
Grown ”, and “Lake Superior White ”, these brands being marked
on the bags or sacks in which the potatoes are shipped. The sacks
which were intended to indicate potatoes grown in the Red River
Valley are branded as follows:

Selected Quality
A B C Brand
GENUINE
RED RIVER POTATOES
100 1bs. net

Par. 3. About 750 miles to the southeast of the Princeton-Cam-
bridge potato-growing district, and between 1,050 and 1,100 miles to
the southeast of the Red River Valley district lies the region about
Paducah, Ky., in the great alluvial valleys of the Ohio and the
Tennessee Rivers. The soil here, by reason of its depth and richness,
its mellow tillable character, and freedom from clods and rocks,
- is particularly adapted and devoted to the growth of Irish potatoes.
A number of important produce houses and commission merchants
and brokers supply the trade in and about Paducah during the seed
season and three-fourths of the sales are of Red River Cobblers,
the consumers demanding the Red River seed in preference to all
others. The so-called seed season begins in Minnesota in January.
The period of largest demand for seed potatoes in the Paducah sec-
tion runs from March to May. Paducah planters have found that
Red River Valley seedings produce more potatoes, are more prolific,
and the return of the crop is greater when this variety is used. Both
growers and dealers alike in the Paducah territory prefer Red
River seed cobblers.

Some 200 cars of seed potatoes are sold in the seed season in the
Paducah market, Paducah is willing to pay a higher price for
genuine Red River stock.

Par. 4. The rate on potatoes moving from points in the Red River
Valley district of Minnesota, to Pahucah, Ky., ranges from 5% to
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5314 cents per 100 pounds in carload lots. The rate from the Min-
neapolis district, which includes the Princeton-Cambridge sandland
area, is 3514 cents per 100 pounds in carload lots, a difference of from
181 cents to 20 cents per hundredweight in favor of the Princeton-
Cambridge district.

Respondent company in making sales to the Paducah trade of
alleged Red River potatoes has given quotations from 5 to 10 cents
above sandland prices, and from 5 to 10 cents lower than Red River
Valley quotations.

In January, 1933, respondent advised the Pennington Brokerage
Co. of Paducah that respondent had “several cars of Red River
in storage at our nearby stations ”, thus representing that Red River
stock of potatoes had been moved across the State of Minnesota and
was held in storage by respondent near Minneapolis, when such was
not a fact. The Pennington Brokerage Co. requested quotations on
Selected U.S. No. 1 Red River Cobblers and on Triumphs, “ pref-
erably Red River stock ”, and finally ordered a mixed car of U.S.
Selected Triumphs and of U.S. No. 1 Minnesota Red River Cobblers,
‘“all branded and tagged.” In ordering these potatoes the Pen-
nington Brokerage Co. warned respondent that the State of Ken-
tucky had recently passed a stiff seed law applying to seed potatoes
and that all varieties must be tagged and be true to type represented.
Respondent confirmed this order for a mixed car of “Red River
Cobblers ” and “ Selected Triumphs”, advising that the potatoes
would be packed in “new branded Red River bags ¥, thus further
indicating that Red River Valley seed potatoes would be shipped.

The car of potatoes which the Pennington Brokerage Co. received
from respondent company did not contain Red River Valley pota-
toes and was not routed from any point in the Red River Valley,
but came, on the contrary, from Milaca, Minn., in the sandland
district near Minneapolis.

During the following ten weeks the Pennington Brokerage Co.
sold four or five cars of these potatoes to various jobbers in Paducah,
innocently representing them as Red River Cobblers. After these
shipments had been distributed it was ascertained that the Cobblers
which had been purchased from respondent were not genuine Red
River Cobblers. The manager of the brokerage company thereupon
called upon the various jobbers and firms at Paducah and advised
each of them that the potatoes which had been sold them in the sacks
of A. B. Casper & Co. were not from the Red River district.

Par. 5. Respondent by such misbranding and the selling of mis-
branded potatoes in interstate commerce, has thereby falsely repre-
sented to the respective purchaser a certain variety of his potatoes to
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be a product known to the trade and general public as Red River
Cobblers, when in truth and in fact the Cobblers sold by the respond-
ent, and branded as Genuine Red River potatoes, were sandland
stock, coming from the sandland district of Minnesota, some 300
miles to the southeast of the Red River Valley.

By putting this product, bearing a false brand, into the channels
of trade, and thus passing off one variety of potato for another of
different origin, respondent has placed the trade in a position where
they may misrepresent to the public, even though unintentionally, the
quality and variety and source of potatoes sold by them. Such acts
and practices on the part of respondent, as set forth in paragraph 4
herein, are false and misleading and have had the capacity to deceive,
and did and do deceive wholesalers, jobbers, brokers, and retailers
alike into buying and selling that which they had not intended to
buy and sell, and the ultimate purchaser into buying a product he
did not intend to buy. The aforesaid practices are to the detriment
and injury of growers, producers, and sellers of potatoes in the Red
River Valley district, the Paducah, Ky., district, and other potato-
growing sections as well, and have had the capacity and tendency
to divert to respondent the trade of competitors located not only in
the Red River Valley district but elsewhere, and who are engaged in
selling, in interstate commerce, potatoes which are truthfully
branded. The aforesaid practices of respondent further are detri-
mental to and tend to demoralize the entire trade and business of
growing and selling potatoes.

Par. 6. The above alleged acts and practices done by said respond-
ent, as aforesaid, are all to the prejudice of the public and respond-
ent’s competitors and constitute unfair methods of competition in
commerce within the intent and meaning of Section 5 of an Act of
Congress entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes ”, approved
September 26, 1914.

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717), the Federal Trade Commission issued
and served a complaint upon the respondent, A. B. Casper Co., Inc.,
a corporation, charging it with the use of unfair methods of com-
petition in interstate commerce in violation of the provisions of
said act. With the complaint was served upon respondents a copy
of the Commission’s Rules of Practice. Said Rules of Practice with
respect to answers provide, among other things, as follows:
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(2) In case respondent desires to waive hearing on the charges set forth in
the complaint and not to contest the proceedings, the answer may consist of a
‘statement that respondent refrains from contesting the proceeding or that
respondent consents that the Commission may make, enter, and serve upon
Tespondent an order to cease and desist from the violations of the law
alleged in the complaint, or that the respondent admits all the allegations of
the complalnt to be true. Any such answer shall be deemed to be an admission
of all the allegations of the complaint, to waive a hearing thereon, and to
authorize the Commission, without a trial, without gvidence, and without
findings as to the facts or other intervening procedure, to make, enter, issue and
serve upon respondents:

(a) In cases arising under Section 5 of the Act of Congress approved
September 26, 1914, * * ¢ an order to cease and desist from the viola-
tion of law charged in the complaint,

W hereupon, On January 26, 1934, the respondent company having
:advised the Commission that it desires to waive hearing on the
charges set forth in the complaint and consents that the Commis-

:sion may make, enter, and serve upon respondent an order to cease

and desist from violations of the law alleged in the complaint, the

‘Commission being fully advised in the premises,

It is now ordered, That the respondent, A. B. Casper Co., Inc., a

.corporation, its agents, representatives, and employees, in connection

with the offering for sale or selling in commerce among the several
‘States of the United States and in the District of Columbia of pota-

toes, do cease and desist:

From representing by brands or otherwise on bags or other con-
tainers for shipping potatoes, or in advertising, or in any other
way, expressly or by implication, that potatoes were grown or
produced in, or came from, the Red River Valley, unless such
potatoes actually were grown and produced in and were shipped
originally from that potato-growing section or district of the State
of Minnesota or the State of North Dakota known and designated
as the Red River Valley; and from representing by brands or other-
wise on bags or other containers for shipping potatoes, or in adver-
tising or in any other way, expressly or by implication, that pota-
toes were grown or produced in or came from any recognized or
stated or described potato-growing section or district of the State
of Minnesota or elsewhere, unless such potatoes actually were
grown and produced in, and were shipped originally from, such
potato-growing section or district.

It is further ordered, That the respondent within 60 days from

:and after the date of the service upon it of this order shall file with

the Commission a report or reports in writing setting forth in detail

‘the manner and form in which it has complied with the order to
.cease and desist hereinabove set forth.
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Ix tiie MATTER OF

STANDARD HISTORICAL SOCIETY, INC., H. F. McGEE,
INDIVIDUALLY AND AS PRESIDENT THEREOF, R. R.
HARDIN, INDIVIDUALLY AND AS VICE PRESIDENT
THEREOF, AND I. SCHULMAN, INDIVIDUALLY AND AS
SECRETARY-TREASURER THEREOF

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. 5
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1886. Complaint, Dec. 15, 1930—Order, Feb. 20, 1934

Consent order requiring respondent corporation, and respondent individuals, in
their individual capacity and as officers of sald corporation, and their
agents, ete., in connection with offer for sale of any books, set of books or
publications, in commerce among the several States or in the District of
Columbia, to cease and desist from—

(1) Advertising or representing falsely in any manner that—

(¢) Any books offered and sold by them have been reserved, to be or will
be given free of cost to a purchaser or prospective purchaser or any selected
person or persons, as a means of advertising, or for any other purpose;

(b) Purchasers of the history are only paying for the loose-leaf extenslon
service, intended to keep the set up to date;

(¢) Such service is sold separately to others at a price of $10 per year or at
any other price;

(d) The history is regularly sold or will be sold later, at a price of $120, or
at any other price greatly in excess of that at which it is being sold or
offered and all purchasers will be required to pay said price;

(e) The loose-leaf service can be pald for at the rate of $6.95 a year or any
other annual sum;

(f) The contributions made or work done, were by any authors, contributors to,
or revisers of, any history, other book or set of books, or that any authors,
historians or educators were consulted or quoted from in any history or
other set of books sold by them;

(g) They maintain an editorial staff which digests and records the happenings
of the world for said loose-leaf service; and further to cease and desist
from—

(2) Using contract forms, order blanks, or any advertising literature which
have printed thereon prices for said history and service in excess of the
prices at which they are intended to be, and are customarily sold;

(3) Using a corporate name which includes the word “soclety” therein,
unless qualified by words clearly Indicating that the corporation Is not a
cooperative soclety, but one organized for profit; and

(4) Listing or describing owners of books sold by them as * cooperative mem-
bers” or nationally known members, and representing respondent as a
cooperative soclety.

Mr. @. Ed. Rowland for the Commission,
Mr, Edward A, McDermott, of Chicago, Ill., for respondents.
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COMFPLAINT

Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that the corporation and individuals mentioned in the caption
hereof, and more particularly hereinafter described and referred
to as respondents, have been and now are using unfair methods
of competition in interstate commerce in violation of the provisions
of Section 5 of said Act, issues this complaint, and states its charges
in that respect as follows:

Paracrarr 1. Respondent, Standard Historical Society, Inc., is
a corporation organized under the laws of the State of Ohio on
or about March, 1928, having its office and principal place of busi-
ness at 518-524 Walnut Street, in the city of Cincinnati, State
of Ohio.

Respondents, H. ¥. McGee, R. R. Hardin, and I. Schulman, were
the incorporators of respondent, Standard Historical Society, Inc.,
and are and have been respectively the president, vice president,
and secretary-treasurer thereof since its organization.

Par. 2. The respondents are and have been, sinca March, 1928,
engaged in the sale and distribution in interstate commerce of a
certain set of books called “ Standard History of the World ”, in 10
volumes, by the subscription method of sale, to persons located at
points in the various States of the United States. Upon making
such sales, respondents cause and have caused the said books, or
publication, to be transported from the city of Cincinnati, State of
Ohio, through and into other States of the United States and the
District of Columbia, to the purchasers thereof at their respective
points of location.

In the course and conduct of their said business respondents are
in direct and active competition with other persons, firms, and cor-
porations similarly engaged in the sale and transportation of
subscription books and publications in interstate commerce.

Par. 3. In or about the year 1906, and for a number of years there-
after, there was published and sold throughout the United States a
publication called “ Standard History of the World ”, under copy-
right registered in the Library of Congress. Respondent H, F,
McGee, in the year 1927, purchased the plates used in printing the
various editions of the work published prior to 1927 and began the
sale and distribution of said publication. ¥rom on or about Novem-
ber 1, 1927, to March, 1928, respondents H. F. McGee and I. Schul-
man published, sold, and distributed the said “ Standard History of
the World ” as a partnership, doing business under the trade name
and style of Standard Historical Society. Some time in March, 1928,
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respondent Standard Historical Society, Inc., was incorporated by
respondents H. F. McGee, R. R. Hardin, and I. Schulman, said re-
spondents becoming officers therein, and since that time said set of
books, or publication, has been published, sold, and distributed in
interstate commerce by said respondent corporation and said
individual respondents.

Par. 4. Respondents sell said Standard History of the World by
agents, representatives, and salesmen, who travel from place to
place throughout the United States, calling upon members of the
public and soliciting the purchase of the publication. Said agents,
representatives, and salesmen are paid a commission by respondents
for each sale they make. Their method of sale is to require the
purchaser to sign a contract form for said Standard History of the
World, and certain semiannual supplements, making a down payment
to the agent, with the balance to be paid in monthly installments
until the complete amount has been paid. The contract and down
payment are sent by the agents, representatives, and salesmen to
the main office of respondents in Cincinnati, and the set of books
is thereupon shipped by respondents to the purchasers thereof at
their respective points of location. A duplicate of the said contract
is left with the purchaser by the agent, representative, or salesman,

Par. 5. In the course and conduct of their said business, respond-
ents through their aforesaid agents, representatives, and salesmen,
have employed, in the sale of their said set of books, or publication,
sales talks to be made by said agents, representatives, and salesmen
to prospective purchasers, which said sales talks contain many false,
deceptive, and misleading statements and representations regarding
said Standard History of the World, and the way and manner in
which it is sold. Said respondents I. F. McGee and I. Schulman,
and certain other employees of respondent Standard Historical So-
ciety, Inc., supply written copies of said sales talks to agents, repre-
sentatives, and salesmen employed by said respondents, or personally
teach them the said sales talks and said agents, representatives, and
salesmen are expected to, and do, learn the said sales talks and repeat
them to prospective purchasers when soliciting sales of the said set
of books, or publication.

Par. 6. Respondents, through their agents, representatives, and
salesmen, represent that they will present a set of the said “ Standard
History of the World ” free of charge to the prospective customer,
upon condition that said prospective customer will furnish respond-
ents with a letter giving his opinion of the said set of books, Asa
condition precedent to availing themselves of the free offer such
prospective customers are required to subscribe to a so-called loose-
leaf extension service, which service respondents by their agents,
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representatives, and salesmen, represent that they will furnish twice
each year for a period of 10 years to the owners of the said “ Stand-
ard History of the World ”, and that said extension service contains
all the current historical events of the world, thereby keeping the
history sold by respondents up-to-date. Respondents, through their
agents, representatives, and salesmen, represent that the purchaser
pays only for the extension service at the rate of $5.95, $6.95, or $7.90
per year for 10 years, or a total of $59.50, $69.50, or $79, which sums
pay for the said service for a period of 10 years.

The aforesaid representations made by respondents, through their
agents, representatives, and salesmen, are false and misleading in
that respondents do not present their said set of books, or publica-
tion, to the purchaser free, because the price of $59.50, $69.50, or $79
for the loose-leaf extension service is greatly in excess of the price at
which respondents can furnish such service to bona fide purchasers
and is sufficient to compensate said respondents for the set of books,
or publication, so delivered to the purchasers thereof, together with
the accompanying extension service, and respondents do not allow
purchasers to pay for said extension service at the rate of $5.93, $6.95,
or $7.90 a year for 10 years, but require that the total sum of $59.50,
$69.50, or $79 be paid within one year after the date of the transaction
in monthly installments. In subscribing to the extension service in
the manner set forth above the purchaser is in truth and in fact
purchasing the said set of books, or publication, and the extension
service for the sum of $59.50, $69.50, or $79, as the case may be, under
the mistaken belief that he is receiving the said set of books, or
publication, free of charge, and is paying only for the extension
service.

Par. 7. Respondents, through their agents, representatives, or
salesmen, represent to prospective purchasers in various communi-
ties that in said communities a limited number of persons will be
sold the set of books, or publication, at a special, reduced price, and
respondents, through their agents, representatives, and salesmen,
represent that the regular price of said set of books. or publication, is
$120, and the regular price of said extension service is $10 per year
for 10 years, a total of $220, but that such limited number of persons
can obtain the same at the specially reduced price of $59.50, $69.50,
or $79, and said respondents further represent that the said prices
of $59.50, $69.50, or $79 are not available to the general public, but
are special prices made for advertising purposes in advance of a
sales campaign to be had a few months in the future, when pur-
chasers will have to pay the regular price of $220 for the set of
books, or publication. The fact is that said statements and repre-
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sentations are false, deceptive and misleading because respondents
have never sold the above-described set of books, or publication, and
the extension service, for the sum of $220, nor has it ever sold or
offered for sale such set of books and extension service for a greater
sum than $59.50, $69.50, or $79, which is the usual and customary
price at which respondents have sold and now sell the set of books
and extension service to all persons who can be induced to purchase
same, and there is no sales campaign a few months in the future,
as the sales made by the agents, representatives, and salesmen of
respondents at the prices of $59.50, $69.50, and $79, are its customary
methods of selling and the regular and usual prices charged by said
respondents for said set of books, or publication.

Par. 8. Respondents, in the conduct of their business, and for the
purpose of inducing prospective purchasers to buy their Standard
History of the World, have in advertising matter, and otherwise,
represented that eleven prominent educators, specializing in the
teaching of history, were and are special contributors to said set of
books, or publication, and wrote articles contained in, or revised, said
set of books, and print the names of said prominent educators in
said set of books, and advertising literature pertaining thereto, under
the heading “ Special Contributors.” Respondents also print in their
advertising literature a list of names of prominent authors, his-
torians and educators, both of the past and ‘present, as being a par-
tial list of authorities consulted and quoted in said Standard History
of the World, and further represent that they maintain an editorial
staff which digests and records the historical happenings of the
world for the aforesaid loose-leaf extension service. The aforesaid
representations are false, deceptive, and misleading because in truth
and in fact said prominent educators are not special contributors
and did not contribute any articles, or revise, said set of books, but
only wrote introductions to each of the separate volumes of said
set of books; there are no quoted articles from the list of authors,
historians, and educators contained in the set of books, and no ref-
-erences to the writings of any of said persons, or signed articles by
them, contained therein; respondents do not maintain any editorial
staff to prepare the extension service.

Par, 9. Respondents, in the course and conduct of their business,
use the name * Standard Historical Society ”, as the corporate name
under which they do business and said name appears on all letter-
heads, billheads, contract forms, advertising, and other literature
used by said respondents. On certain advertising material used
by vespundents, there appears the phrases * cooperative members ”
and “nationally known members ”, in prominent type, printed in
red, The use by respondents of the corporate name Standard
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Historical Society, Inc., and the aforesaid phrases is for the pur-
pose of leading the public and prospective purchasers to believe
that respondent Standard Historical Society, Inc., is in fact a society
of persons interested in the subject of history engaged in publishing
the “Standard History of the World ”, and that by buying re-
spondents’ said set of books, or publications, a purchaser will be-
come a member of said society. In truth and in fact, respondent
Standard Historical Society is not a society, in the ordinary mean-
ing of that term, but is a corporation, and respondents H. F. McGee,
R. R. Hardin, and I. Schulman adopted that name for the purpose
©of misleading and deceiving the public and prospective purchasers
into buying the publications of respondent in the belief that by so
doing they would become members of a historical society.

Par. 10. Respondents, their agents, representatives, and salesmen,
by means of the false, deceptive, and misleading representations and
statements set forth above, have sold and are selling its said set of
books, or publication, “ Standard History of the World ”, including
the extension service, to members of the public throughout the
United States, who are thereby induced to purchase said publication
because of aforesaid false, deceptive, and misleading statements and
representations.

Par, 11. The above alleged acts, things and practices of respond-
ents are each and all of them to the prejudice of the public and
respondents’ competitors, and constitute unfair methods of competi-
tion in interstate commerce within the intent and meaning of Section
5 of an Act of Congress approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to Create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes”
(38 Stat. 717), the Federal Trade Commission issued and served its
complaint upon the respondents above named, charging them with
the use of unfair methods of competition in commerce in violation of
the provisions of said act.

The respondents entered their appearances and filed answers to
said complaint. On January 31, 1934, respondents filed an amended
answer herein, wherein they make certain admissions of fact and
state that they do not desire to contest the proceeding, and con-
sent that the Commission may make, enter, and serve upon them an
order to cease and desist from the violations of law alleged in the
complaint, in accordance with Section 2, Rule III, of the Rules of
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Practice of the Commission, and the Commission having accepted
said consent and the amended answer in lieu of the former answer
theretofore filed, and being fully advised in the premises,

It i3 now ordered, That the respondents Standard Historical So-
ciety, Inc., H, F. McGee, individually, and as president of Standard
Historical Society, Inc., R. R. Hardin, individually, and as vice
president of Standard Historical Society, Inc., and I. Schulman,.
individually, and as secretary-treasurer of Standard Historical So-
ciety, Inc., and each of them, their officers, agents, representatives,
and employees, in connection with the offering for sale of any books,
set of books, or publications, in commerce among the several States.
of the United States, or in the District of Columbia, cease and
desist from:

(1) Advertising or representing in any manner to purchasers or:
prospective purchasers that any books or set of books offered for
sale and sold by them have been reserved to be, or will be, given
free of cost to said purchaser or prospective purchaser, or to any
selected person or persons, as a means of advertising, or for any
other purpose, when such is not the fact.

(2) Advertising or representing in any manner that purchasers.
or prospective purchasers of the history sold by them are only
buying or paying for loose-leaf extension service intended to keep-
the set of books up-to-date, when such is not the fact.

(3) Advertising or representing in any manner that the semi-
annual loose-leaf extension service is sold separately to others than
purchasers of the history sold by them at a price of $10 per year,.
or at any other price, when such is not the fact.

(4) Advertising or representing in any manner to purchasers and
prospective purchasers that the history sold by them is regularly
sold at a price of $120, or will be put on sale at a later date at
such price or any other price greatly in excess of the price at which
said history is then being sold or offered for sale, and that all pur-
chasers of it will be required to pay said price, when such is not
the fact.

(5) Using contract forms, order blanks, or any advertising litera-
ture, which have printed thereon prices for the history and loose-
leaf extension service which are in excess of the prices at which.
said history and service are intended to be, and are customarily
sold.

(6) Representing in any manner that the semiannual loose-leaf’
extension service can be paid for at a rate of $6.95 a year, or any
other annual sum, when such is not the fact.

(7) Misrepresenting in any manner in any advertising or other
literature the contribution made, or the work done, by any authors,
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contributors to, or revisers of, any history, or other book, or set
of books.

(8) Advertising or representing in any manner that any authors,
historians, or educators were consulted and quoted from in any his-
tory, or other set of books, sold by them, when such is not the
fact.

(9) Advertising or representing in any manner that they main-
tain an editorial staff which digests and records the historical
happenings of the world for the loose-leaf extension service, when
such is not the fact.

(10) Using a corporate name which includes the word “society ”
therein, unless qualified by words clearly indicating that the corpora-
tion is not a cooperative society, but is a corporation organized for
profit, or words to a similar effect.

(11) Listing or describing owners of books sold by them as “ co-
operative members” or “nationally known members”; and from
vepresenting that the respondents is a cooperative society.,

1t is further ordered, That respondents shall within 60 days from
the date of the service upon them of the order herein, file with the
Commission a report in writing setting forth in detail the manner
and form in which this order has been complied with and con-
formed to.
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IN THE MATIER OF

LINDSAY LIGHT COMPANY

COMPLAINT AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF SEC. &
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1814

Docket 2142. Complaint, Dec, 22, 1933—Order, Mar. 5, 193}.

Consent order requiring respondent, its officers, agents, employees, and repre-
sentatives to cease and desist from—

Carrying out and enforcing a certaln agreement entered into by it with
certain foreign companies in which said companies agreed with it not
to export thorium or any derivative product of monazite sand, except
ferrocerium, to the United States or Canada, in consideration of its
agreement to sell thorlum nitrate, thorium and other monazite sand
derivatives only to gas mantle manufacturers in said two countries, and
only upon tbeir agreements not to resell said products, and in which
certain agreement it undertook not to sell any such derivative products
except to consumers thereof in sald two countries, and upon the re-
quired condition that such consumer purchasers agree not to export the
same, and In which certain agreement a German concern undertook to bind
and induce monazite sand producers In India to deliver same in Austria
and Germany only to such German concern, in France and England only
to French and English concerns involved as contracting parties, and in
United States only to it;

Entering into any other agreement of like temor or substance, or into any
agreement with any producer of thorium or of other products derived from
sald sand, by which agreements sald thorium or other products shall
not be imported into or exported from the United States;

Agreeing with any manufacturer of thorium to sell sald substance only in
the United States and Canuda, or in any other restricted territory, to
gns mantle manufacturers and/or with a condition that such manufac-
turers shall not resell such substance;

Agreeing with any producer, seller, or manufacturer of thorfum or other
products derived as aforesaid, not to sell such products except to con-
sumers thereof In the United States and Canada, or in any other restricted
territory, and/or with the provision that sald products must not be
exported by such purchasers;

Entering into any agreement with any manufacturer of products derived
from said sand, by which such manufacturers endeavor to bind producers
of such sand to decliver same only to specified parties;

Entering Into any agreement for the purchase of such sand by which the seller
thereof agrees not to offer or sell the same to any individual, in the
United States, other than it, and/or by which the seller agrees to prevent
any of sald customers from shipping the same into United States;

Enforcing certain provisions of an agrecment entered into with a certain
foreign concern by which said concern agreed not to offer or sell monazite
sand to any individual or company other than it, said respondent, and to
lend its best efforts to prevent any of sald concern’s foreign customers
from shipping such sand into the United States;
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Requiring its purchasers of thorium nitrate to agree, as a condition of their
purchases, not to resell said substance and/or other monazite derivatives
purchased from it, and not to export from the United States or Canada
said substance or other derivatives;

Refusing to sell thorium nitrate, thorium, and other derivatives, in connec-
tion with the sale or offer in interstate or foreign commerce of such
substances or products, because purchasers thereof have resold such
products and/or have exported the same from the United States, and/or
from Canada; and

Entering into any other combination, agreement, conspiracy, or understanding
for the purpose or with the effect of restricting or restraining the im-
portation into the United States of monazite sand, thorium, thorium
nitrate and other monazite sand derivatives, or of restraining or restrict-
ing the exporting from the United States to any foreign country or to any
of the territories or insular possessions of the United States, monazite
sand, thorium, thorlum nitrate, and other monazite sand derivatives.

Mr. Edward L. Smith for the Commission.
COMPLAINT

Acting in the public interest, pursuant to the provisions of an
Act of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that Lindsay Light Co., hereinafter referred to as the respondent,
has been and is using unfair methods of competition in interstate
and foreign commerce, in violation of the provisions of Section 5
of said Act, and states its charges in that respect as follows:

Paracraru 1. Respondent, Lindsay Light Co., is a corporation
organized and existing and doing business under and by virtue of
the laws of the State of Illinois, with its principal office and place
of business in the city of Chicago in said State. It is now and
since its organization has been engaged in the importation into the
United States of monazite sand originating in India, and in the
manufacture from such monazite sand of various chemicals, includ-
ing thorium nitrate; and in the sale between and among the various
States of the United States and in the Dominion of Canada of
thorium nitrate and other derivatives of monazite sand; and in
the manufacture and sale throughout the various States of the
United States and in the Dominion of Canada of gas mantles, of
which thorium nitrate is an essential ingredient. Prior to the agree-
ments hereinafter mentioned, it had also been engaged in the sale
of thorium nitrates and other derivatives of monazite sand, and gas
mantles to purchasers thereof in various European countries, par-
ticularly England, France, Germany, and Austria.
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In the course and conduct of its said business, respondent, prior
to the agreements hereinafter mentioned had caused such thorium
nitrate and other derivatives of monazite sand, and gas mantles,
when purchased, to be transported from its principal place of busi-
ness, in Chicago, Ill, to the purchasers thereof located in such for-
eign countries. In the course and conduct of its business respondent
still causes its products sold in the United States and in the Dominion
of Canada, namely, thorium nitrate and other derivatives of mona-
zite sand, and gas mantles, to be transported in interstate and for-
eign commerce from its place of business in Chicago, Ill., into and
through other States of the United States and to the Dominion
of Canada, to the purchasers to whom such products are and have
been sold. Among such purchasers of thorium nitrate in the United
States and in the Dominion of Canada are competitors of the re-
spondent in the sale of gas mantles between and among the various
States of the United States, the territories thereof, the District of
Columbia, and in the Dominion of Canada. Such purchasers, be-
cause of the agreements described in paragraph 3 hereof, have no
source of supply for thorium nitrate except from the respondent.

Par. 2. Respondent is now and ever since its organization has been
the largest manufacturer of thorium nitrate and other monazite
sand derivatives, and of gas mantles, in the United States and in the
Dominion of Canada. For the purpose and with the effect of creat-
ing in respondent a monopoly in the sale of monazite sand, thorium
nitrate, other monazite sand derivatives, and gas mantles, and of
stifling and suppressing competition in the sale of monazite sand,
thorium nitrate, other monazite sand derivatives, and gas mantles,
and for the purpose and with the effect of restraining the export
trade of the United States in monazite sand, thorium, thorium
nitrate, other monazite sand derivatives, and gas mantles in interstate
commerce and in foreign commerce, respondent has entered into
various agreements, combinations, and conspiracies, hereinafter more
particularly set forth in paragraph 3 hereof.

Par. 3. In 1930 respondent entered into, and has since carried out,
an agreement with (1) Deutsche Gasglulicht auer Gesellschaft, M.B.
H., Berlin, which then controlled and which still controls the manu-
facture and sale in Austria and Germany of thorium, thorium
nitrate, and other porducts derived from monazite sand, (2) Ste.
Miniere & Industrielle Franco-Bresilienne, Paris, and Ste. de Pro-
duits Chimiques des Terres Rares, Paris, which together then con-
trolled and still control the manufacture and sale in France of tho-
rium, thorium nitrate, and other derivatives of monazite sand, (3)
Thorium, Ltd., London, which, together with an affiliate, Traven-
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core Minerals Co., Ltd., then controlled and still controls the manu-
facture and sale throughout the British Empire, excepting the
Dominion of Canada (where the control of the manufacture and sale
of such products then was held and still is held by the respondent),
of thorium nitrate, thorium, and other derivatives of monazite sand,
In which agreement the aforesaid companies agreed with the respon-
dent not to export thorium or any product derived from monazite
sand, except ferrocerium, to the United States or to Canada, in con-
sideration of which respondent agreed to sell thorium, thorium

nitrate, and other monazite derivatives only to gas mantle manufac-

turers in the United States and Canada and then only upon the
agreements of such purchasers not to resell such thorium, thorium
nitrate, and other monazite sand derivatives.

Respondent further agreed with said companies that it would
not sell any products derived from the workings of monazite sand
excepting to consumers of such products in the United States and
in Canada and that it would require its purchasers of products
derived from monazite sand to agree that such goods would not be
exported. As a part of said agreements, Deutsche Gasglulicht auer
Gesellschaft, M.B.H., undertook to bind and induce, and has since
bound and induced, monazite sand porducers in India, which country
is the principal source of supply of monazite sand, to deliver mona-
zite sand in Austria and Germany only to Deutsche Gasglulicht auer
Gesellschaft, M.B.H.; in France only to Ste. Miniere & Industrielle
IFrando-Bresilienne and Ste. de Produits Chimiques des Terres
Rares; in England only to Thorium, Ltd.; and in the United States
of American only to the respondent, Lindsay Light Co.

By the terms of said agreement it is to continue in force and effect
from April 9, 1930, to March 31, 1940. In August, 1930, respond-
ent entered into, and has since carried out, an agreement with
Travencore Minerals Company, Ltd., hereinabove mentioned, of
London, England, which, with the said Thorium, Ltd., controlled
and still controls the manufacture and sale of thorium nitrate
throughout the British Empire, excepting Canada (where the con-
trol of the manufacture and sale of such products then was held and
still is held by the respondent) by which agreement said Travencore
Minerals Co., Ltd., agreed to furnish respondent with certain quan-
tities of monazite sand and further not to offer for sale or sell mona-
zite sand to anyone in the United States of America other than re-
spondent, and further to use its best efforts to prevent its foreign
customers from shipping monazite sand to the United States of
America. By the terms of said agreement it is to continue in full
force and effect from September 1, 1931, to August 31, 1934,

102050°~35—voL 18——17
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Par. 4. Since their execution, the agreements mentioned in para-
graph 3 hereof have been carried out by the parties signatories
thereto; and Lindsay Light Co., respondent herein, in carrying out
its part of such agreements, has sold thorium nitrate, thorium, and
other derivatives of monazite sand, only in the United States of
America and in the Dominion of Canada, requiring its purchasers,
as a condition to their purchases, to agree not to resell thorium
nitrate, thorium, and other derivatives of monazite sand so purchased
from the respondent, and requiring such purchasers also to agree not
to export from the United States or Canada thorium nitrate,
thorium, and other monazite sand derivatives purchased from the
respondent; and respondent, for the purpose of carrying out the
said contracts, has refused further to sell certain of its purchasers
because such purchasers had, in violation of their agreements with
respondent, resold such thorium nitrate, thorium, and other monazite
sand derivatives or had shipped in export trade from the United
States and Canada thorium nitrate, thorium, and other monazite
sand derivatives purchased from the respondent; and the other
parties to the contracts mentioned in paragraph 3 hereof have car-
ried out such agreements, and, as a consequence, have not sold
thorium nitrate, other monazite sand derivatives or monazite sand
to anyone in the United States of America or in Canada other than
the respondent, Lindsay Light Co.

Par. 5. The above alleged acts and practices of respondent are
all to the prejudice of the public and respondent’s competitors, have
a dangerous tendency to unduly hinder competition and to create
a monopoly in the United States in the sale in interstate commerce
of monazite sand, thorium, thorium nitrate, and other monazite sand
derivatives and in the sale in interstate commerce of gas mantles,
have restrained the export trade of the United States in monazite
sand, thorium nitrate, thorium, and other derivatives of monazite
sand and have restrained commerce between the various States of
the United States and foreign countries in monazite sand, thorium,
thorium nitrate, and other derivatives of monazite sand, and con-
stitute unfair methods of competition in interstate and foreign com-
merce within the intent and meaning of Section 5 of an Act of Con-
gress entitled “An Act to create a Federal Trade Commission, to
define its powers and duties ”, approved September 26, 1914.

ORDER TO CEASE AND DESIST

The respondent herein having filed its answer to the complaint in
this proceeding, and having subsequently filed with this Commission
its motion that it be permitted to withdraw its said answer, that it
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be permitted to waive hearing on the charges set forth in the said
complaint and not to contest the said proceedings; and the respondent
having consented that this Commission might make, enter and serve
upon said respondent, as provided in paragraph 2 of Rule III of the
Commission’s Rules of Practice, an order to cease and desist from
the methods of competition described in said complaint; and the
Commission being fully advised in the premises:

It is hereby ordered, That the aforesaid motion be and the same
is hereby granted ;

And it is hereby further ordered, That the respondent, Lindsay
Light Co., a corporation, its officers, agents, employees, and repre-
sentatives forthwith cease and desist from carrying out and enforcing
its certain agreement entered into by it on April 11, 1930, with (1)
Deutsche Gasglulicht auver Ges. M.B.H., Berlin; (2) Thorium, Ltd.,
London; (3) Ste. de Produits Chimiques des Terres Rares, Paris;
and (4) Ste. Miniere & Industrielle Franco Bresilienne, Paris, in
which agreement the aforesaid companies agreed with said Lindsay
Light Co., not to export thorium or any product derived from mona-
zite sand, except ferrocerium, to the United States or to Canada, in
consideration of which said Lindsay Light Co. agreed to sell thorium
nitrate, thorium and other monazite sand derivatives only to gas
mantle manufacturers in the United States and Canada and then
only upon agreements of such purchasers not to resell such thorium,
thorium nitrate and other monazite sand derivatives; and in which
agreement said Lindsay Light Co. agreed with said companies
that it would not sell any products derived from the workings of
monazite sand excepting to consumers of such products in the United
States and Canada, and that it, said Lindsay Light Co., would re-
quire its purchasers of products derived from monazite sand to
agree that such goods would not be exported; and, in which said
agreement the said Deutsche Gasglulicht auver Gesellschaft M.B.H.
undertook to bind and induce monazite sand producers in India to
deliver monazite sand in Austria and Germany only to Deutsche
Gasglulicht aver Gesellschaft M.IB.H.; in France only to Ste. Miniere
& Industrielle Franco Bresilienne and Ste. de Produits Chimiques
des Terres Rares; in England only to Thorium, Ltd.; and in the
United States of America only to the said Lindsay Light Co.;

And it is hereby further ordered, That the said respondent,
Lindsay Light Co., its officers, agents, employees, and representatives
forthwith cease and desist: from (1) entering into any other agree-
ment of like tenor or substance, (2) entering into any agreement
with any producer of thorium or of any other products derived
from monazite sand by which agreements thorium or any other
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products derived from monazite sand shall not be imported from any
foreign country into the United States of America or exported from
the United States of America to any foreign country, (3) agreeing
with any manufacturer of thorium to sell thorium only in the United
States of America and Canada or in any other restricted territory to
gas mantle manufacturers and/or with a condition that such gas
mantle manufacturers shall not resell such thorium, (4) agreeing
with any producer, seller or manufacturer of thorium or other prod-
ucts derived from monazite sand not to sell products derived from
the working of monazite sand except to consumers of said product
in the United States and Canada or in any other restricted territory
and/or with the provision that such products must not be exported
by such purchasers, (5) entering into any agreement with any
manufacturer of products derived from monazite sand by which
agreement said manufacturers endeavor to bind monazite sand pro-
ducers to deliver such monazite sand only to specified, named or
designated parties;

And it is hereby further ordered, That the respondent, Lindsay
Light Co., a corporation, its officers, agents, employees and repre-
sentatives forthwith cease and desist from (1) entering into any
agreement for the purchase of monazite sand by which agreement
the seller of such monazite sand agrees not to offer or sell monazite
sand to any individual, person, company or corporation in the
United States other than the said Lindsay Light Co. and/or by which
the seller agrees to prevent any of its customers from shipping mona-
zite sand into the United States of America, and (2) enforcing those
certain provisions of an agreement entered into on August 17, 1931,
with Travencore Minerals Co., Ltd., for the purchase of monazite
sand, by which provisions said Travencore Minerals Co., Ltd., agreed
not to offer for sale or sell Indian monazite sand to any individual or
company in the United States of America other than said Lindsay
Light Co., and further agreed to lend its best efforts to prevent any
of its foreign customers from shipping monazite sand into the United
States of America;

And it is hereby further ordered, That the respondent, Lindsay
Light Co., its officers, agents, employees, and representatives in the
sale, or offering for sale in interstate and foreign commerce of
thorium nitrate forthwith cease and desist from (1) requiring its
purchasers of thorium nitrate to agree, as a condition of their pur-
chases, not to resell thorium nitrate, and/or other derivatives of
monazite sand so purchased from the respondent, (2) requiring such
purchasers of thorium nitrate, thorium and other derivatives of
monazite sand not to export from the United States or from Canada,
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thorium nitrate, thorium, and other monazite sand derivatives
purchased from the said respondent;

And it is hereby further ordered, That the respondent, Lindsay
Light Co., its officers, agents, employees and representatives in the
sale or offering for sale in interstate and foreign commerce of
thorium nitrate, thorium and other monazite sand derivatives, forth-
with cease and desist from refusing to sell thorium nitrate, thorium
and other monazite sand derivatives, because its purchasers thereof
have resold such products and/or have exported the same from the
United States and/or from Canada;

And it is hereby further ordered, That the said respondent, Lind-
say Light Co., its officers, directors and employees forthwith cease
and desist from entering into any other combination, agreement, con-
spiracy or understanding for the purpose of, or with the effect of
restricting or restraining the importation into the United States of
America of monazite sand, thorium, thorium nitrate and other
monazite sand derivatives, or for the purpose or with the effect of
restraining or restricting the exporting from the United States to
any foreign country or to any of the territories or insular possessions
of the United States, monazite sand, thorium, thorium nitrate, and
other montzite sand derivatives;

And it is hereby further ordered, That the said respondent Lind-
say Light Co., shall, within 60 days from the day of the date of the
service upon it of this order file with this Commission a report in
writing setting forth the manner in which it has complied with this
order.
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IN THE MATTER OF

EMMETT McGOWAN AND ROY HALL, COPARTNERS,
DOING DBUSINESS UNDER THE FIRM NAME OF
McGOWAN & HALL

COMPLAINT AND ORDER IN REGARD TO THE ALLRGED VIOLATION OF SEC. §
OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 21}}. Complaint, Dec. 29, 1533—Order, Mar. 5, 1934

Consent order requiring respondent IIall, his agents, etc., in connection with
the sale, advertisement, and offer for sale in interstate commerce of spark
plugs, to cease and desist sale of such reconditioned articles, under such
brand or trade names of the manufacturer as *“ Cuampion” and “AC",
without stating and representing to the purchasers that said articles are
used or defective spark plugs, repaired or reconditioned for further serv-
Ice; and without plainly marking on the hoxes, cartons or other contalners
in which the same are sold or offered for sale that said spark plugs have
been repaired or reconditioned.

Mr. Edward E. Reardon for the Commission.
COMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes”, the
Federal Trade Commission, having reason to believe that Emmett
McGowan and Roy Hall, copartners, doing business under the firm
name McGowan & Hall, hereinafter referred to as respondents, have
been and now are using unfair methods of competition in commerce,
as “ commerce ” is defined in said act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect, as follows:

Paracrarn 1. The respondents Emmett McGowan and Roy all
are residents of Minneapolis, Minn. Since on or about August 1,
1932, they have been and are now engaged in business as copartners
under the firm name McGowan & Iall with a place of business at
number 1102 East Twenty-fourth Street, Minneapolis.

Par. 2. During all the times above mentioned respondents have
been engaged in the course of their business as copartners, among
other things, in the sale of spark plugs, used for ignition of gases in
gasoline or gas engines, and the respondents have sold them and still
sell them to purchasers located throughout the United States, dealers
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who purchase for resale and members of the public, users and con-
sumers of spark plugs; and the respondents have caused the spark
plugs when so sold by them to be transported from their place of
business in Minnesota, or State of origin of the shipment, to, into and
through other States to the said purchasers.

Par. 3. During all the times above mentiened other individuals,
firms, and corporations, manufacturers and sellers of spark plugs
located in various States of the United States, have been and are now
engaged in the business of manufacturing and selling spark plugs
to purchasers, dealers who purchase for resale and members of the
public, users and consumers thereof, residing in States other than the
State of the manufacturers and sellers or the State of origin of the
shipment; and the said manufacturers and sellers, respectively, have
caused the spark plugs, when so sold by them during said times, to
be transported from the State of the seller or the State of origin of
the shipment to, into and through other States to the purchasers.

Par. 4. The respondents, during all the times above mentioned and
referred to, have been and still are in competition in interstate com-
merce in the sale of spark plugs with the other individuals, firms, and
corporations, the manufacturers and sellers of spark plugs mentioned
and referred to in paragraph 3 hereof.

Par. 5. Among the manufacturers and sellers of spark plugs re-
ferred to in paragraph 3 hereof are manufacturers who are and
have been making and selling spark plugs, respectively, under the
brands or trade names “ Champion” and “AC?” with which they
are and have been branded or marked, and the spark plugs made
and sold by the manufacturers of them under these brand names
are and have been the best known of such products and most in
demand by users or consumers and dealers in spark plugs.

During all the times above mentioned, the spark plugs, made and
sold, marked or branded with these brands or trade names are and
have been, nearly all of them, sold by the manufacturers and, to a
large and substantial amount or extent, resold by dealers in interstate
commerce as set forth in paragraph 3 hereof; and the business of the
sale of these spark plugs in interstate commerce constitutes and has
constituted a very substantial part of the entire business in the sale
of spark plugs in the United States during said times.

Par. 6. The spark plugs sold by the respondents, referred to in
paragraph 2 hereof, were and are substantially all of them spark
plugs that had been previously sold by the manufacturers and used
by members of the public under the brands or trade names “ Cham-
pion” and “AC?” until they had become outworn by use or were
defective and in an unserviceable or unfit condition for sale or for
further use as spark plugs; and these outworn or unserviceable spark
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plugs the respondents made a practice of obtaining, at nominal cost,
in considerable quantities from garage keepers, junk dealers, or sim-
ilar sources of supply, as discarded or scrapped material, and then
repaired or reconditioned them for further use and sale as spark
plugs; and respondents sold them as set forth in paragraph 2 hereof
with the brands or trade names on them, which are mentioned in
paragraph 5 hereof, without disclosing to purchasers that the same
were used or defective spark plugs, which had been repaired or re-
conditioned for further service or use as spark plugs; and the sale
of such spark plugs constituted the greater part of the business
of the respondents in the sale of spark plugs.

Par. 7. During the times above mentioned and referred to the
respondents in connection with the sale of the spark plugs mentioned
and referred to in paragraphs 2 and 6 hereof, have displayed at their
place of business a sign on which ig printed the following:

Guaranteed AC and Champion
Spark Plugs
35¢ each $28 per hundred

and the respondents and their salesmen during said times have also
orally and by means of business cards distributed by them among
dealers and the public represented to purchasers and prospective pur-
chasers of spark plugs as follows:

Guaranteed AC and Champion
Spark Plugs
For All Cars and Trucks

Par. 8. The sale by the respondents of spark plugs under the
brand names “ Champion ? and “AC » which they reconditioned and
repaired from old and used spark plugs as set forth and which
respondents represented as guaranteed “AC” and “ Champion”
spark plugs, without disclosing that the same were outworn or
otherwise defective spark plugs that respondents had repaired or
reconditioned, had the tendency and capacity to mislead and deceive
the purchasers, dealers and users, and they have misled and deceived
dealers and users of spark plugs into the belief that the spark plugs
sold by the respondents were new and in the same condition they
were in when made and sold by the manufacturers of them, and in
reliance upon such belief into purchasing them from respondents
instead of purchasing from the manufacturers or from dealers, com-
petitors of respondents, mentioned and referred to in paragraphs
3 and 5 hereof, new and unused “ Champion ” and “AC ” spark plugs
sold by said competitors in interstate commerce.
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The sale of repaired or reconditioned spark plugs under the brands
or trade names “ Champion ” and “AC ” by the respondents in inter-
state commerce under and in accordance with the practices of the
respondents as set forth above has diverted trade from respondents’
competitors and has wrongfully and unduly restrained the interstate
commerce and trade of respondents’ competitors in their businesses
in the sale of spark plugs.

Par. 9. The above acts and things done and caused to be done by
the respondents are each and all to the prejudice of the public and
of respondents’ competitors and constitute unfair methods of com-
petition in commerce within the meaning and intent of Section 5 of
an Act of Congress entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes ”,
approved September 26, 1914.

ORDER TO CEASE AND DESIST

Pursuant to the provision of an Act of Congress approved Sep-
tember 26, 1914 (38 Stat. 717) the Federal Trade Commission issued
a complaint against the respondents, Emmett McGowan and Roy
Hall, copartners, doing business under the firm name of McGowan &
Hall, charging them with the use of unfair methods of competition
in interstate commerce in violation of the provisions of said act.
With the complaint there was served upon respondent Roy Hall
a copy of the Commission’s Rules of Practice. Said Rules of
Practice with respect to answers provide, among other things, as

follows:
IIT. ANSWERS

(2) In case respondent desires to waive hearings on the charges set forth
in the complaint and not to contest the proceedings, the answer may consist
of a statement that respondent refralns from contesting the proceeding or
that respondent consents that the Commission may make, enter and serve upon
respondent an order to cease and desist from the violations of the law alleged
In the complaint, or that the respondent admits all the allegations of the
complaint to be true. Any such answer shall be deemed to be an admission
of all the allegations of the complaint, to walve a hearing therecon, and to
authorize the commission, without a trial, without evidence, and without
findings as to the facts or other intervening procedure, to make, enter, issue
and serve upon respondents:

(a) In cases arising under sectlon 5 of the act of Congress approved Sep-
tember 20, 1014, * * * an order to cease and desist from the violation of
law charged In the complaint,

Whereupon, On January 29, 1934, the respondent Roy Hall filed

his answer to said complaint. Subsequently, to wit, on March 2,
1934, the said respondent Roy Hall filed his amended answer in
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which he consented that the Commission might make, enter and
serve upon him an order to cease and desist from the violations of
law alleged in the complaint.

W hereupon, Pursuant to its Rules of Practice, the Commission
finds that said amended answer is an admission by the said re-
spondent Roy Hall of all the allegations of the complaint and a
waiver of hearing thereon and authorizes the Commission without
trial, without evidence and without findings as to the facts or other
intervening procedure to make, enter, issue and serve upon said
respondent Roy Hall an order to cease and desist from the viola-
tions of law alleged in the complaint. The Commission being fully
advised in the premises,

It is now ordered, That respondent, Roy Hall, his agents, em-
ployees and representatives in connection with the sale and the
advertising and offering for sale in interstate commerce of spark
plugs, used for ignition of gas in gasoline or gas engines,

Cease and desist from the sale of spark plugs, sold under manu-
facturers’ brands or trade names such as “ Champion” and “AC?”
that have previously been in use and have been discarded from use
because outworn, defective and unserviceable and that have been
repaired or reconditioned for further service as spark plugs, without
stating and representing to the purchasers that the spark plugs
are used or defective spark plugs, repaired or reconditioned for
further service; and without plainly marking on the boxes, cartons
or other containers in which the said spark plugs are sold or offered
for sale that the said spark plugs have been repaired or recon-
ditioned.

1t is further ordered, That said respondent, Roy Hall, within 30
days after the date of service on him of this order shall file with
the Commission a report in writing setting forth in detail the man-
ner and form in which he is complying and has complied with the
order to cease and desist hereinabove set forth.
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Ix THE MATTER OF

NORTHERN FRUIT AND PRODUCE CO., NATHAN RUBEN,
TED E. WOLFE, LEE W. WOLFE, GROWERS’ PRODUCE
EXCHANGE, JACK RUBEN, AND L. G, WILLIAMS

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THR ALLEGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2115. Complaint, Oct. 5, 1933*—Decision, Mar. 8, 193}

Where two corporations dealing in seed potatoes and three individuals, incor-
porators, employees or officers of one or both of said corporations as the
case might be,

(a) Labeled the bags thereof with tags which set forth that the contents were
fully described in Federal Inspection Certiflcate No. (giving it) now on
fille at U.S. Department of Agriculture, Washington, D.C., and thereby,
with intent to dcceive, falsely represented that said potatoes had been
competently and disinterestedly inspected, while growing in the field, by
or under the auspices of a Federal agency, by which it had been certified
that they were free from *“dwart”, “runuing out”, * mosaic", and other
deleterious diseases, determinable by such inspection;

The facts being that the particular inspection referred to was not that Imme-
diately above described, or an inspection made under supervision of an
accredited Federal or State institution or organization, ag had come to be
understood by the word “certified”, through the practice of inspecting
and certifying, under official auspices, seed potatoes in seed potato growing
states, and the efforts of state and local organizations and educational
institutions and state and national agencies in widely disseminating and
stressing the value of planting such potatoes certified as “ free ” from said
diseases, but was one, made in response to their request, for condition only,
or for condition, size, quality, and grade, as the case might be,

With result that prospective purchasers bought said potatoes as and for those
fnspected and certified as above set forth, and paid higher prices therefor
than they otherwise would have done; and

(b) Falsely represented to prospective purchasersg that they were selling and
shipping them seed potatoes designated by Federal Inspection Certification
as “ U.S. No. 1 grade ” and that the potatoes in said shipments were true to
varlety;

With result that their sald representations were passed on to, through and by
the various buyers, commission merchants, middlemen, wholesalers, jobbers
and chaln stores, as aforesaid, to the ultimate purchasers who, believing
and relying thereon, purchased and planted seed potatoes productive of
inferior crops, they were enabled to sell their said so-calied certified seed
potatoes at a greater prolit than was obtainable by competitors, who do
not make such misrepresentations, and were unfairly enabled to undersell
competitors, who had had their potatoes fleld-inspected, at greater cost,
by competent, disinterested persons under supervision of accredited national
or state associations or Institutions, and who, after paying reasonable

1 Amended and supplemental.
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and usual expense thereof, were unable to compete with them at a profit,
and with capacity and tendency so to result and to divert trade from
competitors to them:

Held, That such practices, under the circumstances set forth, were to the
prejudice of competitors and the publie, and constituted unfair methods of
competition.

Mr. PGad B. Morehouse for the Commission.

Synorsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the provi-
sions of the Federal Trade Commission Act, the Commission charged
respondents, Northern IFruit & Produce Co., and Growers’ Produce
Exchange, Illinois corporations engaged in the purchase and sale
of seed potatoes in car-load lots in various states, and with offices
and principal places of business in Chicago, and respondent Ted E.
Wolfe, former employee of the former corporation, respondents
Nathan Ruben and Lee W. Wolfe, president and secretary, respec-
tively, thereof, and in case of said Wolfe, active manager of both, and
respondents Jack Ruben and 1. G. Williams, incorporators and
officers 2 of the latter, with misbranding or mislabeling and misrepre-
senting product as to inspection, quality, and variety, in violation of
the provisions of Section 5 of said Act, prohibiting the use of unfair
methods of competition in interstate commerce; in that respondents
set forth on tags attached to bags of their said product, inspection
thereof by the Department of Agriculture through referring to its
“Tederal Inspection Certificate No.” etc., and falsely represented
its potatoes as U.S. No. 1 grade and true to variety, notwithstanding
fact that particular inspection in question was not that competent,
disinterested inspection of the growing plant for injurious diseases,
associated by trade and planters through educational work of state
and other public organizations and institutions with word “ certi-
fied ?; with intent and effect of misleading and deceiving purchasers
and prospective purchasers, bringing about planting of seed produc-
tive of inferior crops, and sccuring the premium paid for seed pota-
toes in fact thus inspected and certified as free from such diseases,
and of prejudicing competitors who had incurred the expense of the
more costly field inspection, and were thereby unable to compete at
a profit; all to their prejudice and that of the public.?

 Together with said Ted W, Wolfe,

8 The allegations of the complaint are set forth substantinlly verbatim in the findings,
respondents either failllng to appear or admitting such allegations, and consenting
to entry of order to cense and deslst agalnst them,

The practices of respondents, Northern Fruit & Produce Co. and Ted E. Wolfe In
tagzing seed potatoes misleadingly were the subject of an order to cease and desist

on Dec. 6, 1932, See 17 F.T.C. 140. Following such order, said respondents, as alleged,
bave operated through the other respondents herein,
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Upon the foregoing complaint, the Commission made the following

Rerorr, FF1NpINGS A8 TO THE FacTs, AND OrpER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes?,
the Federal Trade Commission issued and served its amended and
supplemental complaint upon the respondents charging them with
the use of unfair methods of competition in violation of the pro-
visions of the said act.

The Commission duly caused said complaint to be served upon the
respondents, and each of them, stating its charges in that respect
and containing notice of a hearing upon a day and at a place therein
fixed, to wit, the 10th day of November, 1933, at 2 o’clock in the after-
noon, at the office of the Federal Trade Commission in the City of
Washington, D.C. Respondents Northern Fruit & Produce Co., a
corporation, Nathan Ruben, and Lee W. Wolfe, having failed to
appear at the place and time so fixed or to answer or to show cause
why an order should not be entered by the Commission as to them;
and respondents Ted E. Wolfe, Jack Ruben, L. G. Williams and
Growers’ Produce Exchange, a corporation, having answered the
said amended and supplemental complaint under date of December
9, 1933, admitting all the allegations thereof to be true, waiving
hearing on the charges therein set forth, refraining from contesting
the proceeding, and consenting that the Commission might make,
enter and serve upon them, and each of them, an order to cease and
desist from the violations of law therein alleged, thereupon this
cause came on for final disposition pursuant to Rule IIT of the
Rules and Regulations duly adopted for the purpose of carrying out
the provisions of the aforesaid act, due notice of which was served
upon each of the respondents with the aforesaid amended and sup-
plemental complaint, and the Commission having duly considered
that respondents Northern Fruit & Produce Co., a corporation, Na-
than Ruben, and Lee W. Wolfe, are in default and being fully ad-
vised in the premises, makes this its report stating its findings as to
the facts and conclusion drawn therefrom:

FINDINGS AS TO TILE FACTS

Paracrarir 1. The Respondent Northern Fruit & Produce Co., is
A corporation organized under the laws of the State of Illinois, for-
merly having its office and place of business in the city of Chicago,
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State of Illinois, but no longer doing business, its affairs now being
in the hands of a receiver, Mr. Arthur C. Wick, of 100 West Monroe
Street, Chicago, Ill. The respondent Ted E. Wolfe was an em-
ployee of the aforesaid company as an inspector of seed potatoes
and is now, together with respondents Jack Ruben and L. G. Wil-
liams, one of the incorporators and officers of the respondent
Growers’ Produce Exchange, a corporation organized, existing and
doing business under the laws of the State of Illinois, with its office
and principal place of business at 3108 West Fifty-first Street, Chi-
cago, Ill. Lee W. Wolfe is secretary of the respondent, Northern
Fruit & Produce Co. and has been its active manager. Respondent
Nathan Ruben is president of the Northern Fruit & Produce Co.

Par. 2. For approximately three years last past the respondent
Northern Fruit & Produce Co. has been engaged in the business of
buying and selling seed potatoes and also operating as a commission
merchant dealing in seed potatoes, purchasing in carload lots from
the sellers located in various states other than the State of Illinois,
and shipped by these sellers from such other states to the company
at Chicago, I1l. In the course and conduct of its business, while the
said carloads of seed potatoes were in Chicago awaiting resale and
transshipment prior to December, 1932, the said company employed
the respondent Ted . Wolfe to certify and tag the bags in which
said seed potatoes were contained. Respondent Ted E. Wolfe falsely,
for hire, designated himself as “ Mid-West Agricultural Institute ”
and upon the instructions of the company thereupon certified and
tageed the seed potatoes with tags describing them as “ certified ”
by the “Mid-West Agricultural Institute”, and the seed potatoes
thus certified and tagged, the Northern Fruit & Produce Co., acting
gometimes as broker and sometimes as middleman, resold and trans-
shipped into and through various other states of the United States,
to various buyers, other commission merchants, middlemen, whole-
salers, jobbers, and chain stores at a price which included a premium
charged and received by reason of such false certification and tag-
ging. Heretofore a complaint was issued by the Commission against
the respondents Northern Fruit & Produce Co. and Ted E. Wolfe
and on December 6, 1932, an order was issued against these two
respondents, requiring them to cease and desist from the aforesaid
practices. Thereafter these two respondents have conducted their
seed potato business through the agency of the other respondents
herein, namely, Growers’ Produce Exchange, Lee W. Wolfe, Jack
Ruben and L. G. Williams, individuals, in the manner and using
further unfair methods of competition as hereinafter set out.

Par. 3. Respondents and each of them cause seed potatoes when
sold, to be shipped from and to the city of Chicago in the State of
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Illinois into and through the various other states from the sellers
and from themselves to the purchasers thereof. In the course and
conduct of their business, as aforesaid, respondents and each of them
have been and are in competition with other individuals, partner-
ships and corporations engaged in the sale and distribution in
interstate commerce, of seed potatoes.

Par. 4. For more than two years last past through the efforts
of state and local organizations, educational institutions, and widely
disseminated information by state and national agencies, potato
planters have come to recognize the value of planting seed potatoes
certified to be free from various diseases deleteriously affecting crop
production, such as “dwarfing ”, “running out”, or “mosaic?”,
some of which diseases are destructive, soil-innoculating, and can
only be detected by inspection of the growing seed potato plant.
Seed potatoes are grown almost exclusively in those states in the
northern half of the United States and transshipped, with Chicago,
111, as a central distributing point, to states in the southern portion
of the United States and virtually all of the seed potato raising
states have made provisions for field inspection conducted by trained
men during the growing season, generally under the auspices of the
State Agricultural College or other organization or institution.
After inspection there is customarily a certificate issued which the
grower may attach to his bags of seed potatoes prior to shipment.
From the foregoing educational propaganda, customs and practices
in the sced potato trade, wholesalers, jobbers, retailers and many
of the consuming public have come to associate, where seed potatoes
are concerned, the word “certified” with a product which, while
still growing, has been competently and disinterestedly inspected
for freedom from destructive plant diseases, under the supervision
of an accredited federal or state institution or organization. DBy
reason of such trade practices and association of ideas, purchasers
have been and are willing to and do pay higher prices for seed
potatoes which have been certified in such manner.

Par. 5. The aforesaid respondents in the course and conduct of
their business as aforesaid, since the Commission’s order to cease
and desist as aforesaid have made a practice of requesting inspec-
tion, by the Bureau of Agricultural Economics of the United States
Department of Agriculture, of the carloads of potatoes by respond-
ents shipped and sold in interstate commerce as aforesaid, and the
said bureau, in accordance with its usual practice, has been fur-
nishing to respondents in response to such requests, inspections and
reports of two kinds, viz: (e¢) Report without reference to size,
quality or grade, known as “for condition only”, (b) With ref-
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crence to size, quality and grade, as well as with reference to con-
dition of the car and the load. When an inspection of whichever
kind respondents may have requested has been made, an inspection
certificate is made out, given a number, and filed with the United
" States Department of Agriculture in Washington and a copy thereof
is supplied by the said bureau to these respondents. Respondents,
well knowing the meaning which the word “ Certified ” has come
to have by reason of the aforementioned circumstances, and intend-
ing to continue to deceive purchasers and prospective purchasers
as to the manner, place and source of inspection and certification of
the seed potatoes sold and offered for sale since December, 1932,
have been and still are attaching to the bags of seed potatoes shipped
in interstate commerce, tags in words and figures following, to wit:

OSKY WOwW WOwW
Brand
Seed and Table
POTATOES
Chief of them all
Northern Fruit & Produce Co., Chicago

[Reverse]

The in this sack were grown in MINNESOTA
and came from car 19548 and are fully described in Federal Inspection
Certificate No. 173449 now on file at U.S. Department of Agriculture,
‘Washington, D.C.

Par. 6. Under and by reason of the general and common under-
standing on the part of wholesalers, jobbers, retailers and potato
planters, by means of the aforesaid misleading reference to the
% Federal Inspection Certificates” and “ U.S. Department of Agri-
culture ”, respondents, and each of them, in the course and conduct
of their business, are falsely representing to purchasers and prospec-
tive purchasers that such seed potatoes have been competently and
disinterestedly inspected while growing in the field, by or under the
auspices of a Federal Agency, by which it has been certified that
such seed potatoes are free from “ dwarf ”,  running out ”, “ mosaic ”
and any other potato disease determinable by inspection of the seed
potato plant while growing and that they are “ certified ” potatoes
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within the meaning of the general and common understanding of
the phrase “ certified seed potatoes” as above set out, when in truth
and in fact such is not the case, and prospective purchasers, believing'
and relying upon the truth of such representations, purchase respond-
ents’ seed potatoes at a price higher than they would pay for seed
potatoes not inspected and certified in the manner in which they
believe respondent company’s seed potatoes have been inspected and
certified.

Par. 7. In the course and conduct of their business, as afore-
said, respondents, and each of them, have represented to prospective
purchasers that they were selling and shipping to such purchasers
seed potatoes designated by Federal Inspection Certification as
“U.S. No. 1 Grade ”, and that the potatoes in said shipments were
true to variety, when in truth and in fact such potatoes were neither
of such grade nor true to variety.

Par. 8. The representations of respondents as aforesaid have
been and are passed on by respondents to, through and by the va-
rious buyers, commission merchants, middlemen, wholesalers, job-
bers, and chain stores, as aforesaid, to the ultimate purchasers who,
believing and relying thereon, purchase and plant seed potatoes of
a quality and condition productive of inferior crops. The aforesaid
methods used by respondents, their agents, officers, servants and
employees have a tendency to, and do unfairly result in (a) respond-
ent companies’ being able to sell its so-called “ certified ” seed pota-
toes at a greater profit than can be obtained by competitors who do
not so misrepresent to their prospective purchasers and, (d) re-
spondent companies being able to undersell those of its competitors
who, in the course and conduct of their business, have had their
seed potatoes field-inspected by competent disinterested persons
under supervision of accredited national or state associations or
institutions and who, after paying the reasonable and usual expenses
of such inspection and certification (greater than the expenses of
respondent company’s so-called inspection and certification), are
unable to compete with respondent company at a profit.

Par. 9. The foregoing methods of competition and each of them
ere to the prejudice of competitors of the respondent company, to
the prejudice of the public, and have a tendency to divert trade
from respondents’ competitors to respondents and constitute unfair
methods of competition in interstate commerce within the intent and
meaning of Section 5 of an Act of Congress approved September
26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes.”

102050°—35—voL 18——18
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CONCLUSION

The acts and practices of the said respondents, and each of them,
under the conditions and circumstances described in the foregoing
. findings are to the prejudice of the public and of respondents’ com-
petitors; are unfair methods of competition in commerce, and con-
stitute a violation of Section 5 of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other pur-
poses.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the amended and supplemental complaint of the Com-
mission, and the answers of respondents Ted E. Wolfe, L. G.
Williams, Jack Ruben and Growers’ Produce Exchange, a corpora-
tion, admitting all the allegations thereof to be true, waiving hear-
ing on the charges therein set forth, refraining from contesting the
proceeding and consenting that the Commission might make, enter
and serve upon all of them and each of them an order to cease and
desist from the violations of law therein alleged, and responderts
Northern Fruit & Produce Co., a corporation, Nathan Ruben and
Lee W. Wolfe having failed to appear at the time and place fixed
by the Commission for them to show cause why an order should
not be entered against them and having failed to file answer to
the complaint of the Commission, duly served upon them and upon
each of them, and now being in default; and the Commission having
made its findings as to the facts and the conclusion that each of the
said respondents has violated the provisions of an Act of Congress
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes,”

It is now ordered, That the respondents, and each of them, and
their agents, representatives, servants, and employees, in connection
with the sale and shipment in interstate commerce of seed potatoes,
cease and desist as follows: -

(1) From directly or indirectly representing to the purchaser or
prospective purchaser by means of tags attached to said seed pota-
toes, or in any other manner, that the said seed potatoes have been
inspected or certified with reference to size, quality or grade when
such is not the fact.

(2) From representing, directly or indirectly, that such seed
potatoes have been inspected for “dwarfing”, “running out?”,



NORTHERN FRUIT & PRODUCE CO. ET AL, 261
253 Order

“mosaic ”, or any other potato disease determinable only by inspec-
tion of the seed potato plant while growing, when such seed potatoes
do not come from plants so inspected.

(3) From representing, directly or indirectly, by reference to
Federal inspection certificate numbers on tags attached to the bags
in which said seed potatoes are shipped, or in any other manner,
that the said seed potatoes have been inspected and reported upon
by any department or bureau of the United States Government with
reference to size, quality and grade when the Federal inspection
referred to is an inspection by the Bureau of Agricultural Economics
of the United States Department of Agriculture of said seed pota-
toes, of that kind and nature known as an inspection and report
“for condition only.” '

(4) From representing, directly or indirectly, that the said seed
potatoes have been inspected or certified to in any other manner
whatsoever than is actually the case, and

(5) From representing, directly or indirectly, that such seed
potatoes are of a grade known and designated as “ U.S. No. 1” or
that the potatoes in any one shipment thereof are true to variety
when such is not the fact.

It is further ordered, That the respondents, and each of them,
shall, within 60 days from the date of the service upon them of a
copy of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which they, and each
of them, have complied with the order herein set forth.
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Ix e MATTER OF

TUTTLE'S TITE-ON CEMENT COMPANY

COMPLAINT (SYNOPSIS), FINDINGS, AND ORDER IN REGARD TO THE ALLRGED
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2133. Complaint, Dec. 5, 1933—Decision, Mar. 19, 193}

Where a product correctly termed vitreous enamel, and consisting of a glass
manufactured with the sanie ingredients, and in much the same manner, as
glass, but with the surface appearance of porcelain, though not true porce-
lain, long since developed by ceramic manufacturers, had come in recent
years to be so widely and continuously ndvertised by refrigerator and other
manufacturers using vitreous enamel surfaces on their products, as porce-
lain enamel finish, that vitreous enamel surfaces had widely come to be
nceepted and understood by such manufacturers and the consuming public
as * porcelain enamel ”; and thereafter & corporution engaged in the man-
ufacture of a thin, cementlike material intended and sold for use as a
paint or lacquer in finishing or surfacing refrigerators, tables, chairs, and
various other articles, so as to simulate in appearance that kind of surface
or finish which had come to be known to the general public as “ porcelain
enamel ™, as aforsaid, and in the sale thereof to manufacturers, whole-
salers, and retailers,

Designated said material on labels and in advertsing as “ C. 8. Porcelain ”, and
in circular letters addressed and mailed to prospective purchasers featured
said designation, and the word “ porcelain”, through guch statements as.
“We have been successful in developing an alr hardening Porcelain ™, etc.,
“This Porcelain is not poisonous”, etc.,, *“ This Porcelain bakes at a low
temperature ", ete.;

Notwithstanding foet that said preparation, which contained not to exceed one
percent of silica and alumina, main constituents of clay (chief ingredient
of true porcelain), was neither that product known to manufacturers and
consumers 4s porcelain or porecclain enamel, or generally accepted by them
as such and did not produce a surface having the equivalent desirable
characteristics of a porcelain enamel surface, a8 respects resistance to heat,
abrasfon, washing solutions, and fruit aclds;

With the result that members of the consuming public purchased articles such
as refrigerators, table tops, and others finished and surfaced with said “C.
8. Porcelain” as and for articles finished with porcelain enamel, and it
passed on to Its immediate customers the means of receiving the ultimate
consumer, and with tendency to mislead and deceive not only purchasers
and prospective purchasers of its sald product, but purchasers and pros-
pective purchasers of articles surfaced and finisked tberewith by others
in the bellef that said product and articles had the same or equivalent char-
acteristics as genuine porcelain or porcelain enamel, and thereby to divert
trade from and otherwise injure competitors:

Held, That such practices, under the eircumstances set forth, were to the prej-
udice of the public and competitors and constituted unfalr methods of
competition.

Mr. PGad B, Morehouse for the Commission,
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Syxopsis oF COMPLAINT

Reciting its action in the public interest, pursuant to the pro-
visions of the Federal Trade Commission Act, the Commission
charged respondent, an Illinois corporation engaged in the manufac-
ture of a cementlike material for use in surfacing refrigerators,
tables, etc., so as to simulate the appearance of “ porcelain enamel ”,
and in the sale of such material to manufacturers, wholesalers and
retailers, and with principal place of business in Chicago, with ad-
vertising falsely or misleadingly and misbranding or mislabeling as
to nature of product, in violation of the provisions of Section 5
of such Act, prohibiting the use of unfair methods of competition
in interstate commerce; in that respondent designates its said prod-
uct as “C. S. Porcelain”, and uses the word “porcelain” in
describing the same, nothwithstanding fact that said product is
neither a genuine porcelain, nor a porcelain enamel as the latter
term has come to be understood, in recent years, through widespread
usage; with effect of misleading and deceiving not only prospec-
tive ultimate purchasers of said product, but also consumer pur-
chasers of articles surfaced and finished therewith, into the errone-
ous belief that product in question and surface or finish of said
articles have the same desiruble characteristics as porcelain or por-
celain enamel, or equivalent characteristics, and into purchasing
the same in such erroncous belief, and of passing on to immediate
customers the means of deceiving the ultimate consumer, and with
capacity and tendency so to mislead and deceive purchasers and
prospective purchasers, of said product or articles, as aforesaid,
and thereby to divert trade from and otherwise injure competitors;
all to their prejudice and that of the public.

Upon the foregoing complaint, the Commission made the following

Rerort, FinpinNgs As To THE Facts, AND OrpEr

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, cntitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”, the
Federal Trade Commission on the 5th day of December, 1933, issued
its complaint against the respondent herein, Tuttle’s Tite-On Ce-
ment Co., a corporation, charging said respondent with the use of
unfair methods of competition in interstate commerce in violation
of the provisions of Section 5 of said Act. Said complaint was duly

?The allegations of the complaint are set forth substantially verbatim in the findings,
respondent having defaulted by reason of its failure to appear or answer, as get forth
below,
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served upon said respondent on the 7th day of Dec., 1933. Attached
to said complaint and served upon respondent as aforesaid was a
notice fixing the 12th day of Jan., 1934 and the office of the Federal
Trade Commission in Washington, D.C., as the time and place of
hearing upon the charges set forth in said complaint. Said notice
further notified said respondent that an answer to said complaint
would be required to be filed with the Commission on or before said
date for hearing and that upon failure to appear or answer the fol-
lowing provisions of the Rules of Practice adopted by the Commis-
sion would be applicable, to wit:

Failure of the respondent to appear or to file answer within the time as above
provided for shall be deemed to be an admission of all allegations of the com-
plaint and to authorize the Commission to find them to be true and to walve
hearing on the charges set forth in the complaint.

Said respondent having failed either to appear or to file answer
to the complaint herein, it is hereby found and adjudged to be in
default by reason of such failure to appear or to file answer.

Thereupon, This proceeding came on for hearing by the Commis-
sion on said default and the Commission having duly considered the
matter and being fully advised in the premises, finds, pursuant to
said Rules of Practice, that the allegations of said complaint are true
und that respondent has waived hearing on the charges set forth
herein. The Commission further finds that this proceeding is to the
interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom :

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent is a corporation organized and existing
under and by virtue of the laws of the State of Illinois, with its
principal office and place of business located at 4507 Ravenwood
Avenue, in the city of Chicago, State of Illinois. Said respondent
trades under its own corporate name.

Respondent is now and for more than one year last past has been
engaged in the manufacture and sale to manufacturers, wholesalers
and retailers of a product known and designated by it on its labels
and in its advertising matter as “ C. S. Porcelain ¥, a thin cement-
like material intended and sold for use as a paint or lacquer in
finishing or surfacing refrigerators, tables, chairs, and various other
articles in such manner as to simulate in appearance that kind of
surfacing or finishing which has come to be known to the general
public as * Porcelain Enamel.”

Par. 2. Respondent causes its said product “C. S. Porcelain ”
when so sold by it to be transported from the State of Illinois into
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and through various other States of the United States to the pur-
chasers hereof and in the course and conduct of its business, as afore-
said, is in competition with various other individuals, partnerships,
and corporations engaged in the sale and distribution in interstate
commerce of surfacing materials, lacquers, varnishes, paints, enamels,
porcelains and porcelain enamels.

Par. 8. Approximately one hundred years ago ceramic manufac-
turers developed a product that could be fused on to a metal base,
which product was substantially the same as a product now cor-
rectly termed vitreous enamel which is a glass manufactured with
the same ingredients and in much the same manner as glass and
having the surface appearance of porcelain. True porcelain is a
ceramic product composed of (approximately) 40 percent kaolin
or china clay, 10 percent ball clay, 25 percent feldspar, and 25 percent
potter’s flint, and is fired or baked at temperatures varying between
2,300 and 2,400 degrees Fahrenheit, whereas vitreous enamel is a
coating which is put on refrigerators, bath tubs and tables over a
metal base, usually iron or steel, and is not a true porcelain. Al-
though vitreous enamel is a ceramic product, there is little in common
between porcelain and vitreous enamel. However, for approximately
nine years last past, refrigerator and other manufacturers using
vitreous enamel surfaces (the principal ingredient of which is silica,
which is found in kaolin or china clay, feldspar, ball clay or quartz)
on their products have so widely and continuously advertised their
product as having a porcelain enamel finish that such vitreous enamel
surfaces have widely come to be accepted and understood by such
manufacturers and the consuming public as “porcelain enamel.”
Such porcelain enamel is sprayed on the metal to be treated and
fused thereon at a temperature of from 1,600 to 2,000 degrees Fahren-
heit, producing a hard, durable finish which is resistant to heat, fruit
acids and washing solutions, and which has various and divers other
desirable characteristics. Respondent’s product “ C. S. Porcelain ”
may be applied either by a process permitting air-hardening or it
may be baked upon the surface to which it is applied at a temperature
of about 128 degrees Fahrenheit. In such a product are both silica
and alumina, the main constituents of clay, but in quantities not
exceeding one percent of the total compound; it is not a material
generally accepted or designated by manufacturers and consumers
as porcelain or porcelain enamel, nor is it known to them as such;
when applied to a surface it does not produce a surface equivalent
in desirable characteristics to a porcelain enamel surface, namely,
it is not so resistant to heat, abrasion, washing solutions and fruit
acids; and it is neither a porcelain nor a porcelain enamel,
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Par. 4. Respondent’s methods of sale are as follows: It forms con-
tact with its customers and prospective customers through the me-
dium of circular letters addressed and mailed to prospective pur-
chasers. In and through such medium the following, among other
similar statements and representations, were and are used and made
by respondent in the sale and the attempted sale of its product

“C. S. Porcelain 7;

We have been successful in developing an airhardening Porcelain which
dries, dust proof, from five to ten minutes. Can be sprayed, successfully, on
-enamel where it is discolored by acids.

This Porecluin is not poisonous, has no odor, does not taint food, therefore,
it can be, successfully, sprayed on the interior of electrical refrigerators.
We manufacture it in white and all colors. It is not porous, therefore, it
can be washed with just a damp cloth or with soap and water, This is manu-
factured in three effects—a flat finish, a satin finish and a lustrous finish.
It is durable and reasonable in price.

This Porcelain bakes at a low temperature., At 120 degrees in forty-five
minutes. When used on metal it requires a primer. We furnish a demon-
stration or sample as the case may require.

C. 8. Porcelain 13, especlally, recommended for refinishing used refrigerators.
It is not necessary to remove the old finish, sand surface of box, lightly, if
the surface is chipped in spots, we recommend * Tuttle’s Quick Set” for fllling
in these chipped places, then sand these spots and you are ready to spray
the entire refrigerator with * Tuttle’s C. 8. Porcelain,” This work can be done
in the apartment with a portable spray equipment or in your shop.

Par. 5. The statements and representations of respondent as de-
scribed in paragraph 4 herein are false and misleading, among
other particulars, in that:

(1) Respondent’s product contains not exceeding one percent of
silica and alumina, the main constituents of clay, whereas true porce-
lain is a ceramic product composed of approximately 40 percent
of kaolin or china clay, 10 percent of ball clay, 25 percent of feldspar
and 25 percent of potter’s flint;

(2) Respondent’s product is not known to manufacturers and con-
sumers as porcelain or porcelain enamel, nor generally accepted by
them as such;

(3) Respondent’s product upon application does not produce a sur-
face equivalent to the desirable characteristics of a porcelain enamel
surface in that it is not so resistant to heat, abrasion, washing solu-
tions and fruit acids; and

(4) Respondent’s product is neither a porcelain nor a porcelain
enamel.

Par. 6. The statements and representations described in paragraph
4 hereof are false and misleading in that the members of the con-
suming public as a direct result of said representations purchase
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finished products such as refrigerators, table tops, and other articles
which have been finished and surfaced with respondent’s said “ C. S.
Porcelain ” in the belief that said articles are finished with porcelain
enamel, when such is not the fact. By the use of the false and mis-
leading representations appearing in its circulars, as aforesaid,
respondent passes on to its immediate customers the means of deceiv-
ing the ultimate consumer. Such false and misleading represen-
tations of respondent are further calculated to and have the tendency
to mislead and deceive not only the purchasers and prospective pur-
chasers of respondent’s said product but likewise the purchasers and
prospective purchasers of articles which have been surfaced and
finished by others with respondent’s product into the erroneous belief
that said product, and the said articles surfaced and finished there-
with, have the same or equivalent characteristics as genuine porcelain
or porcelain enamel, when such is not the fact, thereby tending to.
divert trade from and otherwise injure competitors of respondent.

CONCLUSION

The practices of the said respondent, under the conditions and
circumstances described in the foregoing findings, are to the prejudice-
of the public and respondent’s competitors, and constitute unfair
methods of competition in interstate commerce, and are in violation
of an Act of Congress approved September 26, 1914, entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding, having been duly heard by the Federal Trade:
Commission upon the record, and the Commission having made its.
findings as to the facts and its conclusion that said respondent has
violated the provisions of an Act of Congress approved September
26, 1914, entitled “An Act to create a Federal Trade Commission, to:
define its powers and duties, and for other purposes?”,

It is now ordered, That respondent, Tuttle’s Tite-On Cement Co.,.
a corporation, its officers, agents, representatives, and employees, in
connection with the advertising, offering for sale or sale in interstate:
commerce and in the District of Columbia of the product designated.
by respondent as “ C. S. Porcelain ” and in connection with the adver-
tising, offering for sale or sale in such commerce of any other product
of substantially similar composition or content do cease and desist
from using the word “ Porcelain ” or the words “ Porcelain Enamel ™
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either standing alone or in connection or conjunction with the letters
“C. 8.” or with any other letters, word or words.

It i3 further ordered, That the respondent within 60 days from and
after the service upon it of this order shall file with the Commission
a report in writing setting forth in detail the manner and form in
which it is complying with the order to cease and desist hereinabove
set forth.
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I~ TiHE MATTER OF

QUAKER CITY CHOCOLATE & CONFECTIONERY
COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 1773. Complaint, Mar. 11, 1930—Decision, Apr. 3, 1934

Where a corporation engaged in the manufacture and sale of candles, including
assortments composed of, (a) chocolate covered penny candies, of uniform
size and shape, and (b) larger pleces or articles of merchandise, acquisi-
tion of which, as prizes, without further charge, was determined by
ultimate purchaser’s chance selection of one of a relatively few of said .
chocolate covered candies, the enclosed concealed centers of which differed
in color from that of the majority,

Sold such assortment to jobbers and wholesalers, in competition with concerns
who do not offer and place in the hands of others additional candy or
merchandise, to be given to purchasers by lot or chance, and in competi-
tion with candies, a substantial amount of which is sold by retailers
without any such immoral scheme or device connected therewith, and
sale of which is adversely affected by that of the candy with the lottery
or gaming feature;

With result that many of the consuming public were induced to purchase its
candies in preference to those of competitors because of the chance of
securing certain pleces or other merchandise, free of charge, competitors
who do not follow such a practice were put to a disadvantage, and trade
was diverted from them to it and others using similar methods, gambling,
and especially among children, was encouraged, a chance or lottery, in-
stead of candy was merchandised, retailers were provided with the means
of violating the laws and public policy of many of the States in selling
and distributing candy by lot or chance, the industry was injured, and
freedom of fair and legitimate competition therein was restrained and
impalired:

Held, That such practices, under the circumstances set forth, were to the
prejudice of competitors and the public, and constituted unfair methods of
competition.

Mr. IHenry C. Lank and Mr. G. Ed. Bowland for the Commission.
COMPLAINT

Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to create
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a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
the Quaker City Chocolate & Confectionery Co., a corporation, here-
inafter referred to as the respondent, has been and is using unfair
methods of competition in commerce, in violation of the provisions
of Section 5 of the said Act, and states its charges in that respect,
as follows:

Paracrapu 1. The respondent is a corporation organized under the
laws of the State of Pennsylvania, with its principal office and place
of business located at 2134-2160 Germantown Avenue in the city of
Philadelphia, State of Pennsylvania. It is now and for more than
five years last past has been engaged in the manufacture of candies
‘and in the sale and distribution thereof to wholesale dealers and
jobbers located at points in the various States of the United States,
and causes said products when so sold to be transported from its
said principal place of business in the city of Philadelphia, State
of Pennsylvania, into and through other States of the United States.
to said purchasers. In the course and conduct of its said business
respondent is in competition with other individuals, partnerships.
and corporations engaged in the manufacture of candies and in the
sale and distribution thereof in commerce between and among
various States of the United States,

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, the respondent sells to wholesalers and jobbers
certain packages or assortments of candies. The said assortments
of candies are composed of a number of pieces of chocolate-covered
candies of uniform size and shape together with a number of larger
pieces of candy and/or certain other merchandise, which larger
pieces of candy or articles of merchandise are to be given as prizes
to purchasers of said chocolate-covered candies in the following
manner:

The majority of the said chocolate covered candies in said assort-
ments have the same colored centers, but a small number of said
chocolate covered candies have centers of a different color. The
pieces of candy of uniform size and shape in said assortment retail
at the price of 1 cent each but the purchaser who procures one of said
candies having a center of a different color than the majority of said
candies is entitled to receive and is to be given free of charge one of
the said larger pieces of candy heretofore referred to and/or one of
the articles of merchandise heretofore referred to. The aforesaid
purchaser of said candies who procures a candy having a center col-
ored different from the majority of said pieces of candy is thus to
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procure one of the said larger pieces of candy or one of the said
articles of merchandise wholly by lot or chance.

Par. 3. The aforesaid wholesale or jobber customers of respondent
resell said assortments of candies to retail dealers in various States
-of the United States and said retail dealers expose said assortments
for sale and sell said candies to the purchasing public according to
the aforesaid plan or plans whereby the purchaser of said candies
having a particular colored center procures and receives free of
charge one of the said larger pieces of candy and/or articles of
merchandise hereinbefore referred to. Respondent thus supplies to
and places in the hands of others a means of conducting a lottery
whereby said larger pieces of candy and/or articles of merchandise
are distributed by said dealers to the purchasing public wholly by
Iot of chance in connection with respondent’s said sales plan.

Par. 4. Among the competitors of respondent referred to in para-
graph 1 hereof are many who sell chocolate and other candies at
wholesale, and who do not offer and place in the hands of others any
additional candies or other merchandise to be given to purchasers
by chance or otherwise. Respondent’s aforesaid practices thus tend
to and do induce many of the consuming public to purchase respond-
ent’s said candies in preference to the candies of respondent’s said
competitors because of the chance of obtaining certain pieces of
candy or other merchandise free of charge. For about five years
last past respondent has engaged in the acts and practices under the
conditions and circumstances and with the results all hereinbefore
set out.

Par. 5. Wherefore, said acts and practices of respondent are all
to the prejudice of the public and constitute unfair methods of com-
petition in commerce within the intent and meaning of Section 5
of an Act of Congress entitled “An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes ”,
approved September 26, 1914.

Rerort, FinpiNes as 10 THE FAcrs, AND ORDER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Quaker City Chocolate & Confec-
tionery Co., charging it with the use of unfair methods of competi-
tion in interstate commerce in violation of the provisions of Section 5
of said Act.

The respondent entered its appearance herein and entered into a
stipulation with the chief counsel of the Federal Trade Commission
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whereby it was admitted that the facts set forth in the said com-
plaint, Docket No. 1773, as to respondent’s methods of competition
in the sale and distribution of candy were true, and whereby it was
agreed that immediately upon the affirmance by a United States
Circuit Court of Appeals, or the Supreme Court of the United States,
of an order to cease and desist, issued by the Commission against a
respondent in a contested proceeding, involving practices or methods
of sale of candy identical with or similar to those used by the re-
spondent herein, the Federal Trade Commission might, without fur-
ther proceedings of any kind, or notice to respondent, make and
issue its findings as to the facts and conclusion, declaring the meth-
ods of sale and distribution as used by respondent herein to be
unfair methods of competition, and issue its order requiring said
respondernt to cease and desist from such unfair methods of com-
petition, and said respondent agreed to be bound by and obey said
order to cease and desist. It was further agreed that said respond-
ent admitted the facts alleged in paragraphs 1, 2, and 3 of said
complaint to be true and that said stipulation might be accepted
as an answer on behalf of the respondent to the charges of said
complaint in lieu of any other answer to be filed by said respondent.
Thereafter the Supreme Court of the United States on February
5, 1934, reviewed an order to cease and desist issued by this Com-
mission against R. F. Keppel & Brother, Inc., and therein the said
Supreme Court of the United States held methods of sale identical
with or similar to those used by respondent herein to be unfair
methods of competition. [291 U. S. 304; this volume, p. 684, et seq.}
Thereupon this procceding came on for final hearing on the com-
plaint and stipulation above referred to, and the Commission having
duly considered the record and being fully advised in the premises,
finds that this proceeding is in the interest of the public, and makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarur 1. Respondent, Quaker City Chocolate & Confection-
ery Co., is a corporation organized under the laws of the State of
Pennsylvania with its principal office and place of business in the
city of Philadelphia, State of Pennsylvania. Respondent is now,
and for more than eight years last past, has been engaged in the
manufacture of candy in said city and State and in the sale and
distribution of said candy to wholesalers and jobbers in the State
of Pennsylvania and other States of the United States. It causes the
said candy, when sold, to be shipped or transported from its prin-
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cipal place of business in the State of Pennsylvania to purchasers
thereof in the States of the United States other than the State of
Pennsylvania. In so carrying on said business respondent is and
has been engaged in interstate commerce, and is and has been in
active competition with other corporations, partnerships, and indi-
viduals engaged in the manufacture of candy, and in the sale and
distribution of the same, in interstate commerce.

Par. 2. In the course and conduct of its business as described in
paragraph 1 above, the respondent has been selling to wholesalers
and jobbers certain packages or assortments of eandies. The said
assortments of candy are composed of a number of pieces of choco-
late-covered candy of uniform size and shape, together with a num-
ber of larger pieces of candy, or certain other articles of merchandise,
which larger pieces of candy or articles of merchandise are to be
given as prizes to purchasers of said chocolate-covered candies in
the following manner:

The majority of the said chocolate-covered candies in said assort-
ments have the same colored centers, but a small number of said
chocolate-covered candies have centers of a different color. The
pieces of candy of uniform size and shape in said assortment retail
at the price of one cent each, but the purchaser who procures one of
said candies having a center of a different color than the majority
of said candies, is entitled to receive, and is to be given free of
charge, one of the said larger pieces of candy heretofore referred to,
or one of the articles of merchandise heretofore referred to. The
aforesaid purchaser of said candies who procures a candy having a
center colored different from the majority of said pieces of candy
thus procures one of the said larger pieces of candy, or one of the
said articles of merchandise, wholly by lot or chance.

Par. 8. The aforesaid wholesale or jobber customers of respondent
resell said assortments of candies to retail dealers in various States
of the United States, and said retail dealers expose said assortments
for sale and sell said candies to the purchasing public according to
the aforesaid plan or plans, whereby the purchaser of said candies
having a particular colored center procures and receives free of
charge one of the said larger pieces of candy or articles of merchan-
dise hereinbefore referred to. Respondent thus supplies to and
places in the hands of others a means of conducting a lottery whereby
said larger pieces of candy, or articles of merchandise, are distrib-
uted by said dealers to the purchasing public wholly by lot or chance
in connection with respondent’s said sales plan.

Par. 4. Among the competitors of respondent referred to in para-
graph 1 hereof are many who sell chocolate and other candies at
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wholesale, and who do not offer and place in the hands of others
any additional candies or other merchandise to be given to pur-
chasers by lot or chance or otherwise. Respondent’s aforesaid prac-
tices thus tend to and do induce many of the consuming public to
purchase respondent’s said candies in preference to the candies of
respondent’s said competitors because of the chance of obtaining
certain pieces of candy, or other merchandise, free of charge. For
about eight years last past respondent has engaged in the acts and
practices under the conditions and circumstances, and with the re-
sults all hereinbefore set out.

Par. 5. The sale and distribution of candy by the retailers by
the methods described herein is a sale and distribution of candy by
lot or chance and constitutes a lottery or gaming device. A substan-
tial amount of candy is sold by retailers without any feature of lot
or chance and not as a lottery or gaming device, and the sale of
candy by lot or chance, as used by the respondent, is in direct com-
petition with candy which is sold without any lot or chance feature,
and the sale of candy without a lottery or gaming feature in connec-
tion therewith is adversely aflected by the sale of candy with the
lottery or gaming feature.

Par. 6. The Commission finds that the method of selling and dis-
tributing candy as above described is morally bad and encourages
gambling, especially among children; is injurious to the candy in-
dustry because it results in the merchandising of a chance or lottery
instead of candy; and provides retail merchants with the means of
violating the laws of the several States. As stated above, many com-
petitors of respondent do not sell candy so packed and assembled
that it can be resold to the public by lot or chance. The Commis-
sion finds that these competitors are therefore put to a disadvantage
in competing, and that trade is diverted to respondent and others
using similar methods, from said competitors. The use of such
methods by respondent in the sale and distribution of candy is pre-
judicial and injurious to the public and its competitors, and has
resulted in the diversion of trade to respondent from its said com-
petitors, and is a restraint upon and a detriment to the freedom of
fair and legitimate competition in the candy industry.

Par, 7. The sale and distribution of candy by lot or chance is
against the public policy of many of the several States of the United
States, and some of said States have laws making lotteries and gam-
ing devices penal offenses,

CONCLUSION

The aforesaid acts and practices of respondent, Quaker City
Chocolate & Confectionery Co., under the conditions and circum-
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stances set forth in the foregoing findings of facts, are all to the
prejudice of the public and respondent’s competitors, and constitute
unfair methods of competition in commerce, and constitute a viola-
tion of Section 5 of an Act of Congress approved September 26, 1914,
entitled “An Act to create a Federal Trade Commission, to define
its powers and duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been considered by the Federal Trade
Commission upon the complaint of the Commission, the stipulation
entered into between the respondent and the chief counsel for the
Federal Trade Commission, and the Commission having made its
findings as to the facts and conclusion drawn therefrom that the re-
spondent has violated the provisions of an Act of Congress approved
September 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes ”,

It is now ordered, That the respondent, Quaker City Chocolate &
Confectionery Co., its officers, agents, representatives, and employees,
in the manufacture, sale, and distribution in interstate commerce of
candy and candy products do cease and desist from:

(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, or to retail dealers direct, candy so packed
and assembled that sales of such candy to the general public are by
means of a lottery, gaming device, or gift enterprise.

(2) Supplying to or placing in the hands of wholesale dealers and
jobbers, or retail dealers, packages or assortments of candy which are
used without alteration or rearrangement of the contents of such
packages or assortments, to conduct a lottery, gaming device, or gift
enterprise in the sale or distribution of the candy or candy products
contained in said package or assortment to the public.

(3) Packing or assembling in the same package or assortment of
candy for sale to the public at retail, pieces of chocolate-covered
candy of uniform size, shape and quality, having centers of different
colors, together with larger pieces of candy or articles of merchandise,
which said larger pieces of candy, or articles of merchandise, are to
be given as prizes to the purchaser procuring a piece of candy with
a center of a particular color.

(4) Furnishing to wholesale dealers, jobbers and retail dealers
display cards, either with packages or assortments of candy or candy
products, or separately, bearing a legend, or legends, or statements,
informing the purchaser that the candy or candy products are being

102050°—35—vor 18——19
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sold to the public by lot or chance, or in accordance with a sales plan
which constitutes a lottery, gaming device, or gift enterprise.

(5) Furnishing to wholesale dealers, jobbers and retail dealers
display cards or other printed matter for use in connection with the
sale of its candy or candy products, which said advertising literature
informs the purchasers and purchasing public that upon the obtain-
ing by the ultimate purchaser of a piece of candy having a particular
colored center that a larger piece of candy, or other article of mer-
chandise, will be given free to said purchaser.

It is further ordered, That the respondent above-named within 80
days after the service upon it of this order shall file with the Com-
mission a report in writing setting forth in detail the manner in
which this order has been complied with and conformed to.

MEMORANDA

The Commission as of the same date made 47 other findings and/or
orders in the candy lottery cases, including in this number three cases
involving sale of chewing gum by this method.

Twenty of these involve the use of the same scheme set forth in
Quaker City Chocolate findings above, namely, sale of assortments
in which the chance selection of a certain piece differing in color
from that of the majority, entitles the purchaser to a prize in the
form of a larger piece, or article of merchandise, and in which the
purchaser of the last piece in the assortment is also, in some cases,
awarded such a prize.

Ten of the cases involve the use of a scheme in which there is
concealed within the individual wrappers enclosing the separate bars
or other pieces of candy making up the assortment, a slip contain-
ing the figure 1¢, 2¢, 3¢ (and also, in the case of some, 4¢, or 5¢) as
the price to be paid by the consumer to the retailer, depending on
the former’s chance selection. These are reported in the case of
Minter Brothers, Docket 1785, and following memoranda, 18 F, T, C.
287, 295, et seq.

Four of the cases involve the use of a scheme in which a relatively
few of the individually wrapped pieces or bars making up the as-
sortment, contain a concealed slip advising the purchaser in so many
words, or through the presence of some particular legend thereon,
as preannounced, that he is entitled to a prize in the shape of ad-
ditional candy in some form or other, as arranged in the case of
the particular assortment, or in some cases, to some article of mer-
chandise included with the assortment. Some of the assortments also
provide that the purchaser of the last of the original units making
np the assortment is likewise to receive a prize in the form of candy
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or merchandise. They are reported in the case of Advance Candy
Co., Inc., Docket 1792, and accompanying memoranda, 18 F. T. C.
298, 305, et seq.

Three of the cases involve the sale of chewing gum through the
use of concealed colors, similar to the schemes set forth and de-
scribed in the Quaker City Chocolate case, supra, and following
memoranda at pages 269 and 278, et seq. They are reported
in I'nternational Gum Corp., Docket 1799 and following memoranda,
18 F. T. C. 308, 316.

Four of the cases involve the sale of two or more types of assort-
ments, based on different schemes above outlined. They are re-
ported in the case of Johnson-Fluker Co., Docket 1831, and follow-
ing memoranda, 18 F. T. C. 317, 326, et seq.

Four of the cases involve the sale of assortments in which a few
of the individually wrapped bars, or pieces of candy making up
the same, contain an enclosed concealed slip advising the chance
purchaser that the particular piece, or bar, is free. They are re-
ported in the case of Curtiss Candy Co. et al, Docket 1853, and
following memoranda, 18 F. T. C. 329, 337, et seq.

Two of the cases involve the sale of candy making up the assort-
ments, with punch boards, in which the color of the ball punched, or
number of the ticket or slip, decides the kind of candy, or article,
if any, the purchaser is to receive for his punch. They are reported
in the case of Rittenhouse Candy Co., Docket 2071 and following
memorandum, 18 F. T. C. 339, 346, et seq.

Of the twenty cases which were referred to as involving the use
of the same scheme as that set forth in the Quaker City Chocolate
case above, five involve findings and orders based upon respondent’s
stipulations similar to that set forth in the paragraph of the Quaker
City Chocolate case, supra, on pages 271, 272, and fifteen involve
consent orders, the orders in both groups being similar except as
required to take care of variations in the exact nature of the assort-
ment, and the presence or absence of explanatory display cards.?

1Thus the order in the case of Elmer Candy Co., Docket 1788, the first of the group,
requires that respondent, its agents, etc.,, in the manufacture, sale and distribution in
Interstate commrerce of candy and candy products do cease and desist from:

(1) Selllng and distributing to jobbers and wholesale dealers for resale to retail
Gealers, or to retall dealers direct, candy so packed and assembled that sales of such
candy to the general public are by means of a lottery, gaming device or gift enterprise.

(2) Supplying to or placing in the hands of wholesale dealers and jobbers, or retail
dealers, packages or assortments of candy which are used without alteratlon or rear-
rangement of the contents of such packages or assortments, to conduct a lottery, gaming
device, or glft enterprise in the sale or distribution of the candy or candy products con-
talned In sald package or assortment to the public.

(3) Packing or assembling in the same package or assortment of candy for sale to the
public at retall, pleces of chocolate-covered candy of uniform size, shape and quality,
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Notes of the five findings and orders referred to, together with
dates on which complaints issued, follow:

Elmer Candy Co., Docket 1788—Complaint, April 28, 1930.—Re-
spondent manufacturer, with principal office and place of business in
New Orleans, sells to wholesalers and jobbers, packages or assort-
ments of chocolate-covered penny candies of uniform size, shape and
quality, together with a number of larger pieces, or articles of mer-
chandise, given as prizes to the chance purchaser procuring a piece
with a different colored center from that of the majority. Explana-
tory display cards, for retailer’s use in offering the candies to the
public, are furnished by respondent “to said wholesale and retail
dealers and jobbers with each of said packages or assortments ”.

Pasquale Margarella, Docket 1790—Complaint, April 29, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in New York City, sells to wholesalers and jobbers, packages
or assortments of chocolate covered penny candies, for sale under a
plan similar to that described in the Elmer Candy case above, except
that the purchaser of the last of said chocolate covered candies is
also to receive one of the larger pieces of candy, or articles of mer-
chandise, included with the assortment. Respondent also furnishes
explanatory display cards, as above set forth.

Metro Chocolate Co., Inc., Docket 1808—Complaint, May 1, 1930.—
Respondent manufacturer, with principal office and place of business
in New York City, sells to wholesalers and jobbers, certain packages
or assortments of two types, namely, (1) assortments composed of a
number of individually wrapped, small, penny pieces of hard candy
of uniform quality, size and shape, together with a number of larger
pieces, and (2) chocolate covered penny candies of uniform size,
etc., together with a number of larger pieces, or articles of mer-
chandise, which pieces or articles of merchandise, as the case may be,
are given to the chance purchaser of a piece of hard candy flavored
or colored differently from the majority thereof, or of a chocolate

having centers of different color, together with larger pleces of candy, or articles of
merchandise, which sald larger pleces of candy, or articles of merchandise, are to
be glven as prizes to the purchaser procuring a plece of candy with a center of a
particular color.

(4) Furnishing to wholesale dealers, jobbers and retail dealers display cards, either
with packages or &ssortments of candy or candy products, or separately, bearing a
legend, or legends, or statements, informing the purchaser that the candy or candy
products are being sold te the public by lot or chance, or in accordance with a sales
plan which constitutes a lottery, gaming device, or gift enterprise.

(5) Furnishing to wholesale dealers, jobbers and retail dealers display cards or other
printed matter for use in connection with the sale of its candy or candy products, which
gald advertising literature Informs the purchasers and purchasing publie:

(@) That upon the obtalning by the ultimate purchaser of a piece of candy baving a
particular colored center that a larger plece of candy, or other article of merchandise
will be given free to said purchaser.
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covered penny candy having a concealed center which differs from
that of the majority, or to the purchaser of the last piece or unit in
the respective assortments, Explanatory display cards are supplied
for retailer’s use in offering such candies for sale.

Chris Baruzes et al., doing business as Bruxz Candy Co. and C.
Baruxes & Sons, Docket 1892—Complaint, January 9, 1931.—Re-
spondent partners, manufacturers, with principal office and place of
business in Newark, Ohio, sell to wholesale and retail dealers and
jobbers, packages or assortments of chocolate-covered penny candies
for sale under a merchandising scheme similar to that above de-
scribed.

Benjamin Weisberg, doing business as D. Arnould Co—Docket
1907—Complaint, January 23, 1931.—Respondent manufacturer,
with principal office and place of business in New York City, sells
to wholesale dealers and jobbers, a certain package or assortment of
candies known and designated by it as “ Lady Luck ”, and composed
and sold, as described in the findings, as follows:

The said assortment of candies is composed of 150 small chocolate-
covered candy wafers of uniform size, shape and quality, together
with 10 larger pieces of candy and two small boxes each containing
10 pieces of chocolate-covered candy, which larger pieces of candy
and small boxes of candy are to be given as prizes to purchasers of
said chocolate-covered wafers in the following manner:

One hundred and thirty-eight of the said chocolate-covered candy
wafers of uniform size, shape and quality in said assortment have
white centers; 10 of the said chocolate-covered candy wafers have
pink centers; and 2 of the said chocolate-covered candy wafers have
brown centers. The color of the centers of the said chocolate-covered
candy wafers are effectively concealed from the prospective pur-
chaser. The said chocolate-covered wafers of uniform size, shape
and quality in said assortment retail at the price of one cent each
but the purchaser who procures one of the said chocolate-covered
candy wafers having a pink center is entitled to receive and is to be
given free of charge one of the larger pieces of candy heretofore
referred to, and the purchaser who procures one of the said choco-
late-covered wafers having a brown center is entitled to receive
and is to be given free of charge one of the boxes containing 10
pieces of chocolate-covered candy heretofore referred to. The afore-
said purchasers of said chocolate-covered candy wafers who pro-
cure a candy having a pink center or a brown center are thus to
procure one of the said larger pieces of candy or one of the said
boxes containing 10 pieces of candy wholly by lot or chance,
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Notes of the fifteen consent orders above referred to, together with
dates on which coinplaints issued, follow:

Voneiff-Drayer Co., Docket 1724—Complaint, November 21,
1929.—Respondent manufacturer, with principal office and place
of business in Baltimore, sells to wholesale dealers, certain packages
or assortments of chocolate-covered candies, which it names and
designates as “ Vee-dee” and which are described in paragraphs 2
and 3 of the complaint, as follows:

Said packages or assortments of candies are composed of three
assortments, called respectively, “ Bar Assortment ”, * Package As-
sortment ”y and “ Blank Assortment.” Iach of said assortments of
candies are composed of a number of chocolate-covered pieces of
candy, of uniform size and shape, which are sold at retail at the
uniform price of 1 cent each, together with a number of larger
pieces of candy known as “Bars” or “Patties”, which are to be
given as prizes to purchasers of said chocolate-covered candies, in
the following manner:

Among aforesaid chocolate-covered candies are a number having
colored centers, and when said packages of candies are displayed
for sale to the consuming public every purchaser of aforesaid choco-
late-covered candies at the price of 1 cent each who procures one of
said candies having a colored center is entitled to receive, and is to
be given free of charge, one of the “ Bars” or ¢ Patties ” heretofore
referred to. Also included in the assortments known as “Bar
Assortment ” and “ Package Assortment ” is a larger piece of candy
known as a “Bar” or “Patty ”, and a 4-ounce box of chocolates,
respectively. The purchaser of the last piece of aforesaid chocolate
covered candies at the price of 1 cent each in each of said assort-
ments of candies, respectively, is entitled to receive, and is to be
given free of charge, said “ Bar ™ or “ Patty ”, or said 4-ounce box
of chocolates., Aforesaid purchasers of said candies who procure
candies having a colored center, or who purchase the last piece of
candy in each of said assortments, are thus to procure one of said
‘arger pieces of candy, or a box of 4-ounce chocolates, wholly by lot or
chance.

The package or assortment of candies known as “ Blank Assort-
ment ” contains a number of pieces having a colored center, as in
the other two assortments aforesaid, but the larger pieces of candy
which are to be given as prizes to purchasers of the candy having
colored centers, are not supplied by respondent but are supplied to
the retailer by the wholesale dealer to whom respondent sells the
assortment, and such larger pieces of candy or prizes are wholly
within the discretion of said wholesale dealer.
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Res;mndent furnishes with each of said packages or assortments of
candies called “ Bar Assortment” and “Package Assortment”, a
display card to be used by the retailer in offering said candies for
sale, which display card bears a legend and statement informing the
reader that persons purchasing said candies having a colored center,
and purchasing the last piece of candy in each of said assortments,
will receive one of said larger pieces of candy free of charge.

Aforesaid wholesale dealers of respondent resell said “ Vee-Dee ”
Assortments to retail dealers in various States of the United States,
and said retail dealers expose said assortments for sale in connection
with aforesaid explanatory card and sell said candies to the purchas-
ing public according to aforesaid plan, whereby the purchaser of
said candies having colored centers and the purchaser of the last
piece of candy in said assortments procure and receive free of charge
one of said larger pieces of candy, or a 4-ounce box of chocolates,
hereinbefore referred to. Respondent thus supplies to and places
in the hands of others the means of conducting a lottery wherein
said larger pieces of candy and 4-ounce boxes of chocolates are dis-
tributed and given to the purchasing public wholly by lot or
chance.

Lewis Bros., Inc., Docket 1761—Complaint, February 17, 1930.—
Respondent manufacturer, with principal office and place of business
in Newark, N. J., sells to wholesalers and jobbers, certain packages
or assortments of chocolate covered penny candies of three types
(together with appropriate explanatory display cards for each), as
follows: The “ Winabar ”, composed of a number of boxes of choco-
late covered candies, of uniform size, etc., together with a number of
larger pieces in which the chance purchaser, for 1 cent, of one of a
relatively few pink enclosed centers, is entitled to one of the larger
pieces; the “ New York to Paris ”, composed of a number of chocolate
covered pieces of uniform size and shape, together with a number of
larger pieces, and certain toy aeroplanes, sold under a plan by which
the chance purchaser of 1 of 7 orange enclosed centers in the assort-
ment, receives 1 of the larger pieces, and the chance purchasers of
the 2 pieces which have green enclosed centers receive prizes; and the
“Winanegg ” package, composed of a number of chocolate covered
pieces of uniform size, quality, etc., together with a number of larger
pieces, and 2 large decorated candy eggs, and sold under a plan
by which the chance purchaser, for a penny, of 1 of 8 orange enclosed
centers receives 1 of the larger pieces, and the purchasers of the 2
green enclosed centers receive the candy eggs.

Hcidelberger Confectionery Co., Docket 1772—Complaint, March
11, 1930.—Respondent manufacturer, with principal office and place
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of business in Philadelphia, sells to wholesalers and jobbers, cc’artain
packages or assortments of chocolate-covered penny candies, together
with a number of larger pieces and/or certain other merchandise
given as prizes, to the chance purchaser of one of a relatively few
pieces, the color of the enclosed concealed centers of which differs
from that of the majority.

Hardie Bros. Co., Docket 1786—Complaint, April 28, 1930.—
Respondent manufacturer, with principal office and place of business
in Pittsburgh, sells to wholesalers and jobbers, certain packages or
assortments of chocolate-covered penny candies, together with a
number of larger pieces and/or articles of merchandise, to be given
as prizes to change purchasers of one of a relatively few of said
candies, the color of the concealed centers of which differs from that
of the majority, or to the purchaser of the last of said chocolate-
covered pieces in the assortment.

Ludew’s Inc., Docket 1789—Complaint, April 28, 1930.—Respond-
ent manufacturer, with principal office and place of business in
Reading, Pa., sells to wholesalers and jobbers, certain packages or
assortment of chocolate-covered penny candies of uniform size, etc.,
together with a number of larger pieces and/or certain other mer-
chandise, given as prizes to the change purchaser of one of a rela-
tively few pieces having enclosed concealed centers of a different
color from that of the majority, or to the purchaser of the last one
of said chocolate-covered candies in the assortment, and furnishes
to said wholesale dealers and jobbers, with each package or assort-
ment, explanatory display cards for the retailer’s use in offering the
candies for sale.

National Candy Co., Docket 1802—Complaint, April 30, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in St. Louis, sells to wholesale and retail dealers and jobbers,
certain packages or assortments of chocolate-covered, 2-for-a-cent
candies, together with certain articles of merchandise given as prizes
to the chance purchaser of one of said candies, the color of the en-
closed concealed center of which differs from that of the majority of
said candies, or to the purchaser of the last piece of said candies in
the particular assortment, and furnishes to said wholesale and retail
dealers and jobbers explanatory display cards for the retailer’s use
in offering the candies to the public.

American Candy Co., Docket 1807—Complaint, May 1, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in Milwaukee, sells to wholesalers and jobbers, certain packages
or assortments of chocolate-covered penny candies of uniform size,
etc., together with (1) a number of larger pieces of candy, to be
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given as prizes to the chance purchaser of one of a small number of
said chocolate-covered pieces, the color of the enclosed concealed cen-
ter of which differs from that of the majority, and (2) one still
larger piece of candy and/or article of merchandise to be given as
a prize to the purchaser of the last piece of said chocolate-covered
candies in the assortment, and Yurnishes to said wholesale dealers
and jobbers with each package or assortment, explanatory display
cards for retailer’s use in offering such candies to the public.

Bunte Brothers, Inc., Docket 1811—Complaint, May 1, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in Chicago, sells to wholesalers and jobbers, certain packages
or assortments of chocolate-covered penny candies of uniform size,
etc., together with larger pieces and/or articles of merchandise to be
given as prizes to the chance purchaser of one of a small number of
said candies, the color of the enclosed concealed centers of which
differs from that of the majority, or to the purchaser of the last
piece of said chocolate candies in the assortment, and furnishes to
said wholesalers and jobbers with each package or assortment, an
explanatory display card for the retailer’s use in offering such
candies to the public.

Charles F. Adams, Inc., Docket 1812—Complaint, May 2, 1930.—
Respondent manufacturer, with principal office and place of business
in Lancaster, Pa., sells to wholesalers and jobbers, packages or assort-
ments of chocolate-covered penny candies, of uniform size, etc.,
together with (1) a number of larger, 5-cent pieces, to be given as
prizes to the chance purchaser of one of a small number of said
chocolate-covered penny pieces, the color of the enclosed concealed
center of which differs from that of the majority, and (2) a still
larger 25-cent piece of candy, to be given as a prize to the purchaser
of the last of said chocolate-covered penny candies in the assortment
and furnishes to said wholesalers and jobbers with each package or
assortment, an explanatory display card for the retailer’s use in
offering said candies to the public.

Edgar P. Lewis & Sons, Inc., Docket 1813—Complaint, May 2,
1930.—Respondent manufacturer, with principal office and place of
business in Boston, sells to wholesalers and jobbers, certain pack-
ages or assortments of chocolate-covered penny candies of uniform
size, etc., together with a number of larger pieces, and/or certain
other merchandise, to be given as prizes to the chance purchaser of .
one of a small number of said chocolate-covered candies, the color
of the enclosed concealed center of which differs from that of the
majority, or to the purchaser of the last piece of said chocolate-
covered candies in the assortment, and furnishes to said wholesale
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dealers and jobbers with each package or assortment, an explanatory
display card for the retailer’s use in offering said candies to the
public.

A. Karcher Candy Co., Docket 1849—Complaint, June 20, 1930.—
Respondent manufacturer, with prjncipal office and place of business
in Little Rock, sells to retailers, wholesalers and jobbers, certain
packages or assortments of chocolate-covered penny candies of uni-
form size, etc., together with a number of larger pieces and/or arti-
cles of merchandise to be given as prizes to the chance purchaser of
a different colored center, or of the last piece in the assortment, as
hereinbefore explained, and furnishes to said wholesale and retail
dealers and jobbers, explanatory display cards for the retailer’s use
in offering said candies to the public.

Dilling & Co., Docket 1867—Complaint, October 23, 1930.—Re-
spondent manufacturer, with principal office and place of business
in Indianapolis, sells to retail dealers, certain packages or assort-
ments of chocolate-covered penny candies of uniform size, ete., to-
gether with a number of larger pieces to be given as prizes to the
chance purchaser of one of a few different colored centers, or the
last piece, as hereinbefore explained, and furnishes to said retail
dealers explanatory display cards for their use in offering said
candies to the public.

J. N. Collins Co., Docket 1875—Complaint, November 13, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in Philadelphia, sells to wholesale and retail dealers and job-
bers, certain packages or assortments of caramels, together with ex-
planatory display cards for the retailer’s use in offering the same to
the public. Said assortments, known and designated by respondent
as “Nip ‘N’ Tuck, the Red Head Twins”, are described in the
complaint as follows:

The said assortment of candies is composed of 300 small pieces of
caramel candy of uniform size, shape and quality, together with 16
larger pieces of candy, which larger pieces of candy are to be given
as prizes to purchasers of saild caramel candies in the following
manner:

The said 300 pieces of caramel candy of uniform size, shape and
quality are each contained within a wrapper; 285 of the said pieces
of caramel candy of uniform size, shape and quality are colored
red; 10 of the said pieces of caramel candy are colored white;
5 of the said pieces of caramel candy are colored pink, The color
of said pieces of caramel candy, however, is effectually concealed
from the prospective purchaser by the aforesaid wrapper. The
said pieces of caramel candy of a uniform size, shape and quality
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in said assortment retail at the price of two for 1 cent, but the pur-
chaser who procures one of the said pieces of caramel candy colored
white or colored pink is entitled to receive and is to be given free of
charge one of the said larger pieces of candy heretofore referred to.
The purchaser of the last piece of aforesaid caramel candy of a
uniform size, shape, and quality in said assortment is entitled to
receive, and is to be given free of charge, one of the larger pieces of
candy heretofore referred to. The aforesaid purchasers of said
caramel candies who procure a candy colored white or colored pink
and the purchaser of the last piece of caramel candy in said assort-
ment are thus to procure one of the said larger pieces of candy
wholly by lot or chance.

Blue Hill Candy Co., Docket 1917—Complaint, February 24,
1931.—Respondent manufacturer, with principal office and place of
business in St. Louis, sells to wholesale and retail dealers and job-
bers, certain packages or assortments of chocolate covered penny
candies of uniform size, etc., together with a number of larger
pieces to be given as prizes to the chance purchaser of one of a
small number of said chocolate candies, the color of the enclosed
concealed center of which differs from that of the majority, or to
the purchaser of the last piece in the assortment, and furnishes to
said wholesale and retail dealers an explanatory display card for
the retailer’s use in offering said candies to the public,

Fishback Candies, Inc., Docket 1962—Complaint, June 20,
1931.—Respondent manufacturer, with principal office and place
of business in Indianapolis, sells to wholesale and retail dealers
and jobbers, certain assortments of chocolate covered penny candies
of uniform size, etc., together with a number of larger pieces and/or
a small package.of candy, to be given as prizes to the chance pur-
chaser of one of a small number of said chocolate covered candies,
the color of the enclosed concealed center of which differs from that
of the majority, or to the purchaser of the last one of said choco-
late covered candies in the assortment, as hereinbefore explained,
and furnishes to said wholesale and retail dealers and jobbers ex-
planatory display cards for the retailer’s use in offering said candies
to the public.

The appearances in the foregoing twenty cases were as follows:

Mr. Henry C. Lank and Mr. G. Ed. Rowland, for the Commission.

Mr. Edward Clifford, of Washington, D. C., for Brux Candy Co.
(also doing business as C. Baruxes & Sons).

Mr. W. Parker Jones, of Washington, D. C., for Voneiff-Drayer
Co., Luden’s, Inc., American Candy Co., Bunte Bros. Co., and Edgar
P. Lewis & Sons, Inc.
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Bilder, Bilder & Kaufman, of Newark, N. J., for Lewis Brothers,
Inec.

Gartner & Lemisch, of Philadelphia, Pa., for Heidelberger Con-
fectionery Co.

Lowenhaupt & Waite, of St. Louis, Mo., for National Candy Co.

Windolph and Mueller, of Lancaster, Pa., for Charles ¥. Adams,
Ine.

Mr. Oren 8. Hack, of Indianapolis, Ind., for Dilling & Co.
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Syllabus

Ix THE MATTER OF

IRA W. MINTER AND CLAYTON A. MINTER, COPART-
NERS, DOING BUSINESS UNDER THE NAME AND
STYLE OF MINTER BROTHERS

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLBGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1785. Complaint, Apr. 28, 1930—Decision, Apr. 8, 193}

Where a firm engaged in the manufacture and sale of candy, including two
types of assortments conrposed of, (1) 40 bars of uniform quality, size
and shape, within the Individual wrappers of which there was concealed
a slip containing thereon the figure 1¢, 2¢, 3¢, 4¢ or 5¢, as the case might be,
as the price to be paid by the consumer to the retailer, depending on
former’'s chance selection, and (2) 48 bars of wuniform dquality, size
and shape, within the individual wrappers of which there were similarly
concealed slips containing the figures 1¢, 2¢ or 3¢, as the price to be paid,
as aforesaid,

Sold such assortments, together with explanatory display cards for retailer's
use in advising ultimate consumer or purchaser of sales plan, under
which he might procure a bar at a price ranging from 1 cent to B cents,
or 1 cent to 3 cents, depending upon the particular assortment, and his
chance selection, to wholesalers and jobbers in competition with concerns
who do not offer and place in the hands of others packages or assortments
of candy available for sale and distribution, without rearrangement, by
lot or chance, and in confpetition with candy, a substantial amount of
which is sold by retailers without any such immoral feature of lot or
chance connected therewith, and sale of which is adversely affected by that
of candy with the lottery or gaming feature;

With result that many of the consuming public were induced to purchase the
candies of sald firm in preference to those of competitors due to chance
of obtaining one of the pieces therein contained at less than the maximum
price of 5 cents or 8 cents, as the case might be, competitors who do not
sell candy so packed and assembled that it can be resold to the public by
lot or chance were put to a disadvantage, and trade was diverted from
thenr to said firm and others using similar methods, the industry was in-
jured, gambling, and especially among children, was encouraged, a chance
or lottery, instead of candy, was merchandised, retailers were provided
with the means of violating the laws or publie policy of the several states
in selling and distributing candy by lot or chance, the industry was
injured, and freedom of legitimate competition therein was restrained
and impaired:

1For descriptive summary of the group of candy lottery findings and/or orders made
by the Commlssion ag of the same date, and including this case, segl pp. 269, 276, 277.
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[}
Held, That such practices, under the circumstances set forth, were to the
prejudice of competitors and the public, and constituted unfair methods
of competition,

Mr. Henry C. Lank and Mr. @. Ed. Rowland for the Commission.

COMPLAINT

Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes”, the Federal Trade Commission charges
that Ira W, Minter and Clayton A. Minter, copartners doing busi-
ness under the firm name and style of Minter Brothers, hereinafter
referred to as the respondents, have been and are using unfair
methods of competition in commerce, in violation of the provisions
of Section 5 of the said Act, and states its charges in that respect
as follows:

Paragraru 1. The respondents, Ira W. Minter and Clayton A.
Minter, copartners doing business under the firm name and style
of Minter Brothers, have their principal office and place of business
located in the city of Philadelphia, State of Pennsylvania. They
are engaged in the manufacture of candies and in the sale and dis-
tribution thereof to wholesale dealers and jobbers located at points
in the various States of the United States, and cause said products
when so sold to be transported from their said principal place of
business in the city of Philadelphia, State of Pennsylvania, into
and through other States of the United States to said purchasers
thereof at their respective points of location. In the course and
conduct of their said business respondents are in competition with
other individuals, partnerships, and corporations engaged in the
manufacture of candies and in the sale and distribution thereof in
commerce between and among various States of the United States.

Par. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, the respondents sell to wholesalers and job-
bers certain packages or assortments of candies.

(a) One of said assortments consists of forty candy bars of a
uniform quality, size, and shape, and each of said pieces of candy
is contained within a wrapper. Also, within each of said wrappers
is a slip of paper which has printed thereon the retail price at
which said piece of candy is to be sold to the consuming public.
Said printed slip is effectually concealed from the consumer until he
has removed the said wrapper. The retail prices printed on said
elips are 1¢, 2¢, 3¢, 4¢, or 5¢, and these prices are those which the
consumer pays the retail merchant. The ultimate consumers thus
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procure pieces of candy of a uniform quality, size, and shape at a
price of 1¢, 2¢, 3¢, 4¢, or 5¢, the said price being determined wholly
by lot or chance.

(b) Another of said assortments of candy consists of forty-eight
candy bars of a uniform quality, size, and shape, and each of said
pieces of candy is contained within a wrapper. Also, within each
of said wrappers is a slip of paper which has printed thereon the
retail price at which said piece of candy is to be sold to the consum-
ing public. Said printed slip is effectually concealed from the con-
sumer until he has removed the said wrapper. The retail prices
printed on said slips are 1¢, 2¢, or 3¢, and these prices are those
which the consumer pays the retail merchant. The ultimate con-
sumers thus procure pieces of candy of a uniform quality, size, and
shape at a price of 1¢, 2¢, or 3¢, the said price being determined
wholly by lot or chance.

Respondents furnish with each of said packages of said candy a
display card to be used by the retailer in offering said candies for
sale, which display card bears a legend or statement informing the
prospective purchaser that he may procure said candies for from
(a) 1¢ to 5¢, or (d) 1¢ to 3¢, in accordance with the sales plans above
mentioned.

Par 3. Aforesaid wholesale dealers of respondents resell said
packages to retail dealers in various States of the United States, and
said retail dealers expose said packages for sale in connection with
the aforesaid display card and sell said candies to the purchasing
public in accordance with the aforesaid plans, whereby the purchaser
of said candies pays a price therefor of (a) 1¢, 2¢, 3¢, 4¢, or 5¢, or (b)
1¢, 2¢, or 3¢, said price in each case being determined wholly by lot or
chance. Respondents thus supply to and place in the hands of others
the means of conducting lotteries, in accordance with respondents’
said sales plans.

Par. 4. Respondents’ aforesaid practices thus tend to and do in-
duce many of the consuming public to purchase respondents’ said
candies in preference to the candies of respondents’ said competitors
because of the chance of obtaining one of said pieces of candy at a
price of (a) 1¢, 2¢, 3¢, or 4¢ rather than at the maximum price of
5¢, or (b) 1¢ or 2¢ rather than at the maximum price of 3¢, which
said prices in each case as to the consuming public are determined
wholly by lot or chance.

Par. 5. The above alleged acts and practices of respondents are
all to the prejudice of the public and respondents’ competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled “An
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Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”, approved September 26, 1914.

Rerort, FinpINGs As To THE Facrs, AND OrpER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondents, Ira W. Minter and Clayton A.
Minter, copartners, doing business under the name and style of
Minter Brothers, charging them with the use of unfair methods of
competition in interstate commerce in violation of the provisions of
Section 5 of said Act,

The respondents entered their appearance herein and entered into
a stipulation with the chief counsel of the Federal Trade Commission
whereby it was admitted that the facts set forth in the said com-
plaint, Docket No. 1785, as to respondents’ methods of competition
in the sale and distribution of candy were true, and whereby it was
agreed that immediately upon the affirmance by a United States Cir-
cuit Court of Appeals, or the Supreme Court of the United States,
of an order to cease and desist, issued by the Commission against a
respondent in a contested proceeding, involving practices or methods
of sale of candy identical with or similar to those used by the re-
spondents herein, the Federal Trade Commission might, without
further proceedings of any kind, or notice to respondents, make and
issue its findings as to the facts and conclusion, declaring the meth-
ods of sale and distribution as used by respondents herein to be
unfair methods of competition, and issue its order requiring said
respondents to cease and desist from such unfair methods of compe-
tition, and said respondents agreed to be bound by and obey said
order tocease and desist. It was further agreed that said respondents
admitted the facts alleged in paragraphs 1, 2, and 3 of said complaint
to be true and that said stipulation might be accepted as an answer
on behalf of the respondents to the charges of said complaint in lieu
of any other answer to be filed by said respondents. Thereafter the
Supreme Court of the United States on February 5, 1934, reviewed
an order to cease and desist issued by this Commission against R. F.
Keppel & Brother, Inc., and therein the said Supreme Court of the
United States held methods of sale identical with or similar to those
used by respondents herein to be unfair methods of competition.
[201 U. S. 304.]

Thereupon this proceeding came on for final hearing on the com-
plaint and stipulation above referred to, and the Commission having
duly considered the record, and being fully advised in the premises,
finds that this proceeding is in the interest of the public, and makes
this its findings as to the facts and its conclusion drawn therefrom:
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FINDINGS AS TO THE FACTS

Paracraru 1. Respondents, Ira W. Minter and Clayton A. Min-
ter, are copartners doing business under the firm name and style of
Minter Brothers and have their principal office and place of business
in the city of Philadelphia in the State of Pennsylvania. Re-
spondents are now, and for more than five years last past, have been
engaged in the manufacture of candy in said city and State and
in the sale and distribution of said candy to wholesalers and jobbers
in the State of Pennsylvania and other States of the United States.
They cause the said candy, when sold, to be shipped or transported
from their principal place of business in the State of Pennsylvania
to purchasers thereof in the States of the United States other than
the State of Pennsylvania. In so carrying on said business re-
spondents are and have been engaged in interstate commerce, and
are and have been in active competition with other corporations,
partnerships, and individuals engaged in the manufacture of candy,
and in the sale and distribution of the same, in interstate commerce.

Par. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, the respondents sell to wholesalers and job-
bers certain packages or assortments of candies.

(@) One of said assortments consists of forty candy bars of a
uniform quality, size, and shape, and each of said pieces of candy
is contained within a wrapper. Also, within each of said wrap-
pers is a slip of paper which has printed thereon the retail
price at which said piece of candy is to be sold to the consuming
public. Said printed slip is effectually concealed from the consumer
until he has removed the said wrapper. The retail prices printed
on said slips are 1¢, 2¢, 3¢, 4¢, or 5¢, and these prices are those which
the consumer pays the retail merchant. The ultimate consumers
thus procure pieces of candy of a uniform quality, size, and shape
at a price of 1¢, 2¢, 8¢, 4¢, or 5¢, the said price being determined
wholly by lot or chance.

(5) Another of said assortments of candy consists of forty-eight
candy bars of a uniform quality, size, and shape, and each of said
pieces of candy is contained within a wrapper. Also, within each
of said wrappers is a slip of paper which has printed thereon the
retail price at which said piece of candy is to be sold to the con-
suming public. Said printed slip is effectually concealed from the
consumer until he has removed the said wrapper. The retail prices
printed on said slips are 1¢, 2¢, or 3¢, and these prices are those which
the consumer pays the retail merchant. The ultimate consumers
thus procure pieces of candy of a uniform quality, size, and shape

102050°—35—voL 18——20
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at a price of 1¢, 2¢, or 3¢, the said price being determined wholly
by lot or chance.

Respondents furnish with each of said packages of said candy a
display card to be used by the retailer in offering said candies for
sale, which display card bears a legend or statement informing the
prospective purchaser that he may procure said candies for from
(a) 1¢ to 5¢, or (b) 1¢ to 3¢, in accordance with the sales plans above
mentioned.

Par. 3. Aforesaid wholesale dealers of respondents resell said
packages to retail dealers in various States of the United States, and
said retail dealers expose said packages for sale in connection with
the aforesaid display card and sell said candies to the purchasing
public in accordance with the aforesaid plans, whereby the purchaser
of said candies pays a price therefor of (a) 1¢, 2¢, 3¢, 4¢, or 5¢, or
(b) 14, 2¢, or 3¢, said price in each case being determined wholly
by lot or chance. Respondents thus supply to and place in the hands
of others the means of conducting lotteries whereby the price to be
paid for one of the aforesaid pieces of candy by the purchasing
public is determined wholly by lot or chance, in accordance with
respondents’ said sales plans.

Par. 4. Among the competitors of respondents are many who sell
candy at wholesale and who do not offer and place in the hands of
others, any packages or assortments of candies which may be sold
and distributed without rearrangement by lot or chance. Respond-
ents’ aforesaid practices thus tend to and do induce many of the con-
suming public to purchase respondents’ said candies in preference to
the candies of respondents’ said competitors because of the chance
of obtaining one of said pieces of candy at a price of (a) 1¢, 2¢, 3¢,
or 4¢ rather than at the maximum price of 5¢, or (d) 1¢ or 2¢ rather
than at the maximum price of 3¢, which said prices in each case as
to the consuming public are determined wholly by lot or chance. For
about eight years last past respondent has engaged in the acts and
practices under the conditions and circumstances and with the results
all hereinbefore set out.

Par. 5. The sale and distribution of candy by the retailers by the
methods described herein is a sale and distribution of candy by lot
or chance and constitutes a lottery or gaming device. A substantial
amount of candy is sold by retailers without any feature of lot or
chance and not as a lottery or gaming device, and the sale of candy
by lot or chance, as used by the respondents, is in direct competition
with candy which is sold without any lot or chance feature, and
the sale of candy without a lottery or gaming feature in connection
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therewith is adversely affected by the sale of candy with the lottery
or gaming feature.

Par. 6. The Commission finds that the methods of selling and dis-
tributing candy as above described are morally bad and encourage
gambling, especially among children; are injurious to the candy
industry because they result in the merchandising of a chance or lot-
tery instead of candy; and provide retail merchants with the means
of violating the laws of the several States. As stated above, many
competitors of respondents do not sell candy so packed and assembled
that it can be resold to the public by lot or chance. The Commission
finds that these competitors are therefore put to a disadvantage in
competing, and that trade is diverted to respondents and others using
similar methods, from said competitors. The use of such methods by
respondents in the sale and distribution of candy is prejudicial and
injurious to the public and their competitors, and has resulted in the
diversion of trade to respondents from their said competitors, and
is a restraint upon and a detriment to the freedom of fair and legiti-
mate competition in the candy industry.

Par. 7. The sale and distribution of candy by lot or chance is
against the public policy of many of the several States of the
United States, and some of said States have laws making lotteries
and gaming devices penal offenses,

CONCLUSION

The aforesaid acts and practices of respondents, Ira W. Minter
and Clayton A. Minter, copartners, doing business under the name
and style of Minter Brothers, under the conditions and circumstances
set forth in the foregoing findings of facts, are all to the prejudice
of the public and respondents’ competitors, and constitute unfair
methods of competition in commerce and constitute a violation of
Section 5 of an Act of Congress approved September 26, 1914, en-
titled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes”. '

ORDER TO CEASE AND DESIST

This proceeding having been considered by the Federal Trade
Commission upon the complaint of the Commission, the stipulation
entered into between the respondents and the chief counsel for the
Federal Trade Commission, and the Commission having made its
findings as to the facts and conclusion drawn therefrom that the
respondents have violated the provisions of an Act of Congress



294 FEDERAL TRADE COMMISSION DECISIONS
Order 18 F.T.C.

approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”,

It is now ordered, That the respondents, Ira W. Minter and
Clayton A. Minter, copartners, doing business under the name and
style of Minter Brothers, their agents, representatwes, and em-
ployees, in the manufacture, sale and distribution in interstate com-
merce of candy and candy products do cease and desist from:

(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, or to retail dealers direct, candy so packed
and assembled that sales of such candy to the general public are by
means of a lottery, gaming device, or gift enterprise.

(2) Supplying to or placing in the hands of wholesale dealers and
jobbers, or retail dealers, packages or assortments of candy which
are used without alteration or rearrangement of the contents of such
packages or assortments, to conduct a lottery, gaming device, or gift
enterprise in the sale or distribution of the candy or candy products
contained in said package or assortment to the public.

(3) Packing or assembling in the.same package or assortment of
candy for sale to the public at retail, pieces of candy of uniform size,
shape and quality containing within their wrappers tickets bearing
different prices.

(4) Furnishing to wholesale dealers, jobbers and retail dealers
display cards, either with packages or assortments of candy or candy
products, or separately, bearing a legend, or legends, or statements,
informing the purchaser that the candy or candy products are being
sold to the public by lot or chance, or in accordance with a sales
plan which constitutes a lottery, gaming device, or gift enterprise.

(5) Furnishing to wholesale dealers, jobbers and retail dealers
display cards or other printed matter for use in connection with the
sale of its candy or candy products, which said advertising literature
informs the purchasers and purchasing public:

(@) That certain bars of candy of uniform size, shape and quality
will be obtained for a price of 1¢, 2¢, 3¢, 4¢, or 5¢, depending upon
the price tag enclosed in the wrapper of the piece of candy selected
by the purchaser. .

(b) That certain bars of candy of uniform size, shape and quality
will be obtained for a price of 1¢, 2¢, or 3¢, depending upon the price
tag enclosed in the wrapper of the piece of candy selected by the
purchaser,

It is further ordered, That the respondents above named within
30 days after the service upon them of this order shall file with the
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Commission a report in writing, setting forth in detail the manner
in which this order has been complied with and conformed to.

MEMORANDA

The Commission as of the same date made nine other findings
and/or orders, involving the use of the same scheme set forth in the
Minter Brothers case above, namely, sale of assortments in which
there is concealed within the individual wrappers enclosing the sepa-
rate bars or other pieces of candy, a slip containing the figure 1¢, 2¢,
3¢ (and also, in case of some, 4¢, or 5¢) as the price to be paid by
the consumer to the retailer, depending on former’s chance selection.

Of the nine cases above referred to, five involve findings and
orders, of which findings and orders three are based upon respond-
ents’ stipulations consenting thereto, (as set forth in the second para-
graph of the findings in the Minter Brothers case, supra, on page 290,
supra) in event of court decision holding the practice an unfair
method of competition, as was decided in the Keppel case, 291 U. S.
304, and two are based upon defaults under the provisions of Sec-
tion 3 of Rule IIT of the Commission’s Rules of Practice, the re-
maining four cases involving consent orders and all the orders being
similar except as required to take care of slight variations in the
nature of the assortments, and, subject to such qualifications, similar
to that set forth in the Minter Brothers case above.

Notes of the five findings and orders referred to, together with
dates on which complaints issued, follow:

Schwarz & Son, Ine., Docket 1793—Complaint, April 29, 1930.—
Respondent manufacturer, with principal office and place of business
in Newark, N. J., sells to wholesalers and jobbers, packages or assort-
ments composed of forty pieces of hard candy of uniform quality,
size and shape, within the individual wrapper of each of which there
is concealed a slip of paper bearing the figure 1¢, 2¢, 3¢, 4¢, or 5¢, as
the amount to be paid by the consumer purchaser to the retailer, de-
pending on his chance selection, and furnishes to wholesale dealers
and jobbers, with each of such packages or assortments, explanatory
display cards for retailer’s use in offering said candies to the public.?

Euclid Candy Co., Docket 1794—Complaint, April 29, 1930.—Re-
spondent manufacturer, with principal office and place of business in
New York City, and with places of business also in Cleveland and
San Francisco, sells to wholesalers and jobbers assortments similar to
those described in the Schwarz case above, and furnishes to said

2 Findings and order pursuant to stipulation referred to in second paragraph of
“ memoranda ", above.
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wholesalers and jobbers explanatory display cards as hereinabove
described.?

D. L. Clark Co., Docket 1797.—Complaint, April 30, 1930.—Re-
spondent manufacturer, with principal office and place of business
in Pittsburgh, sells to wholesalers and jobbers, forty-bar assortments
of candy, of uniform quality, etc., similar to those hereinbefore de-
scribed, except that it is set forth that one half of the forty pieces
contain within their individual wrappers, 5¢ slips, and furnishes
with each of the packages explanatory display cards as hereinbefore
described.*

Charms Co., Docket 1800.—Complaint, April 30, 1930.—Respond-
ent manufacturer, with principal office and place of business in
Newark, N. J., sells forty-piece assortments of hard candies of
assorted flavors, and of uniform quality, etc., containing within the
individual wrappers thereof, slips with the figure 1¢, 2¢, 3¢, 4¢, or 5¢,
as the price to be paid by the ultimate consumer purchaser to the
retailer, as hereinbefore explained, and supplies to wholesale deal-
ers and jobbers for retailer’s use in offering said candies to the
public, display cards which contain, in addition to necessary ex-
planatory matter, the legends “ You have a 50-50 chance ”, “ Every
other Pop sold at less than 5¢ ”, and, “ If you are lucky you can get
one for 1¢ 7.4

George II. Ruth Candy Co., Inc., Docket 1869.—Complaint
October 30, 1930.—Respondent manufacturer, with principal office
and place of business in New York City, sells to wholesalers and
jobbers, packages or assortments composed of a number of bars of
candy of uniform quality, size, etc., containing within the indi-
vidual wrappers of each, slips as hereinbefore described, and fur-
nishes to said wholesalers and jobbers, explanatory display cards
with each package or assortment, for retailer’s use as hereinabove
set forth.®

Notes of the four cases involving consent orders, together with
dates on which complaints issued, follow:

The Blackhawk Candy Co., Docket 1791.—Complaint, April 29,
1930.—Respondent manufacturer, with principal office and place of
business in Davenport, Iowa, sells to wholesalers and jobbers, cer-
tain packages or assortments, consisting of 48 chocolate malted
milk bars, of uniform quality, size and shape, within the individual
wrappers of each of which there is contained a slip bearing the fig-
ure 1¢, 2¢, or 3¢, as the price to be paid by the consumer to the

P,
# Default findings and order as explained in second paragraph of memoranda.
¢ Findings and order pursuant to stipulation referred to in second paragraph of * memo-
randa ”, above.
8 Default findings and order ag explained In second paragraph of memoranda.
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retail merchant, as hereinbefore explained, and furnishes to said
wholesalers and jobbers explanatory display cards for retailer’s use
in offering said candies for sale.

Shotwell Manufacturing Co., Docket 1796.—Complaint, April 29,
1930.—Respondent manufacturer, with principal office and place of
business in Chicago, and with pldces of business also in San Fran-
cisco and New York City, sells to wholesalers and jobbers, certain
packages or assortments composed of 40 bars of candy of uniform
quality, etc., within the individual wrappers of each of which there
is a slip containing the figure 1¢, 2¢, 3¢, 4¢, or 5¢, as the price to
be paid by the consumer to the retailer, as hereinbefore set forth,
and furnishes to said wholesalers and jobbers, explanatory display
cards for the retailer’s use in offering said candies to the public.

Overland Candy Co., Docket 1822.—Complaint, May 3, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in Chicago, sells to wholesalers and jobbers, certain packages
or assortments, similar to those described in the Shotwell case above,
and furnishes as hereinbefore set forth, explanatory cards for re-
tailer’s use.

Rubay Candy Co., Docket 1863.—Complaint, August 12, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in Cleveland, sells to wholesalers and jobbers, forty-eight-bar
assortments of candy of uniform quality, etc., within the individual
wrappers of each of which there is a slip containing the figure 1¢,
24, or 3¢, as the price to be paid by the consumer to the retailer, as
hereinbefore explained, and furnishes to said wholesalers and job-
bers, with each of said packages, explanatory display cards for re-
tailer’s use in offering said candies to the public.

The appearances in the foregoing nine cases were as follows:

Mr, Henry Q. Lank and Mr, G, Ed. Rowland for the Commission.

Saul and Joseph E. Cohn and Mr. Joseph Susskind, of Newark,
N. J., for Schwarz & Son, Inc.

Mr. M. F. Donegan, of Davenport, Towa, for The Blackhawk
Candy Co.

Gallagher, Rinaker, Wilkinson & Hall, of Chicago, Ill., for Shot-
well Manufacturing Co.

Edelson & Paullin, of Chicago, Ill., and M». W. Parker Jones, of
Washington, D. C., for Overland Candy Co.



298 FEDERAL TRADE COMMISSION DECISIONS

Syllabus 18 F.T.C.

IN THE MATTER OF
ADVANCE CANDY COMPANY, INC:

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLBEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1792. Complaint, Apr. 29, 1930—Decision, Apr. 8, 1934

Where a corporation engaged in the manufacture and sale of candy, including
assortments composed of (a) a number of individually wrapped, penny pieces
of hard candy of uniform quality, size and shape, and, (%) a small number
of 5-cent packages of such candies, acquisition of which as prizes, and at
no additional charge, was determined by the purchaser’s chance selection
of one of a relatively few of said penny pieces, included with the others,
within the individual wrapper of which there was concealed a slip of
paper so stating, and (c) a 10-cent package of such candies awarded as a
prize, without additional charge, to the purchaser of the last one of the
aforesaid penny pieces In the assortment,

Sold sald assortments, together with explanatory display cards for retailer’s
use in advising prospective purchasers of the aforesaid merchandise plan,
to wholesalers and jobbers in competition with concerns who do not offer
and place in the hands of others additional candies or other merchandise
to be given to purchasers by lot, chance or otherwise, and in competition
with candy, a substantial amount of which is sold by retailers without
any such immoral scheme or device connected therewith, and sale of which
is adversely affected by that of the candy with the lottery or gaming
features;

With result that many of the consuming public were Induced to purchase its
sald candles In preference to those of competitors because of the chance
of obtalning as a prize a §-cent package, or 10-cent package, of candy,
competitors who do not sell candy so packed and assembled that it can be
resold to the public by lot or chance, were put to a disadvantage, and
trade was diverted from them to it and otbers using similar methods,
gambling, and especially among children, was encouraged, a chance or
lottery, instead of candy, was merchandised, retailers were provided with
the means of violating the laws or public policy of many of the states
in selling and distributing candy by lot or chance, the industry was injured,
and freedom of fair and legitimate competition therein was restralned and
impaired:

Held, That such practices, under the circumstances set forth, were to the
prejudice of competitors and the public, and constituted unfair methods of
competition.

Mr, Henry C. Lank and Mr. G. Ed. Bowland for the Commission.

1For descriptive summary of the group of candy lottery findlngs and/or orders madae
by the Commission as of the same date, and Including this case, see pp. 269, 276, 277.
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COMPLAINT

Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to cre-
ate a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
the Advance Candy Co., Inc., a corporation, hereinafter referred
to as respondent, has been and is using unfair methods of competi-
tion in commerce, in violation of the provisions of Section 5 of the
said Act, and states its charges as follows:

Paracrarn 1. The respondent is a corporation organized under
the laws of the State of New York, with its principal office and place
of business located in the City of New York, State of New York.
It is now and for more than five years last past has been engaged in
the manufacture of candies and in the sale and distribution thereof
to wholesale dealers and jobbers located at points in the various
States of the United States, and causes said products when so sold
to be transported from its said principal place of business in the
City of New York, State of New York, into and through other
States of the United States to said purchasers at their respective
points of location. In the course and conduct of the said business
respondent is in competition with other individuals, partnerships,
and corporations engaged in the manufacture of candies and in the
sale and distribution thereof in commerce between and among the
various States of the United States.

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, the respondent sells to wholesalers and job-
bers certain packages or assortments of candies. Said assortments
consist of a number of pieces of hard candy of a uniform quality,
size, and shape, which pieces of candy retail at the price of 1 cent
each, Each of said pieces of candy is contained within a wrapper,
and a small number of said pieces of candy contain a slip of paper
stating that the purchaser thereof is entitled to a 5-cent package of
hard candies as a prize, and at no additional charge. The said
printed slip is effectually concealed from the consumer until he has
removed the wrapper. The purchaser of the last piece of candy of
a uniform quality, size and shape at the price of 1 cent is entitled
to receive a 10-cent package of hard candies as a prize, and at no
additional charge. The aforesaid purchasers of said candies who
procure a piece of candy containing a slip entitling them to a prize,
or who purchase the last piece of candy in said assortments, are thus
to procure one of the aforementioned prizes wholly by lot or chance.

Respondent furnishes to said wholesale dealers and jobbers with
each of said packages or assortments of candy heretofore referred to
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a display card to be used by the retailer in offering said candies for
sale to the public, which display card informs the prospective pur-
chaser that the said candies are sold in accordance with the afore-
mentioned sales plan of the respondent.

Par. 8. Aforesaid wholesale dealers and jobbers of respondent
resell said assortments to retail dealers in various States of the
United States, and said retail dealers expose said assortments for
sale in connection with aforesaid display card, and sell said candies
to the purchasing public according to aforesaid plan whereby the
purchaser of one of the said candies containing a slip entitling him
to a prize, and the purchaser of the last piece of candy in said assort-
ments, procure and receive free of charge one of the said prizes here-
inbefore referred to. The respondent thus supplies to and places in
the hands of others the means of conducting a lottery wherein said
5-cent and 10-cent packages of hard candies are distributed to the
purchasing public wholly by lot or chance in connection with re-
spondent’s said sales plan.

Par. 4. Respondent’s aforesaid practices thus tend to and do in-
duce many of the consuming public to purchase respondent’s said
candies in preference to the candies of respondent’s said competitors
because of the chance of obtaining as a prize one of the 5-cent pack-
ages of candy or the 10-cent package of candy.

Par. 5. The above alleged acts and practices of respondent are all
to the prejudice of the public and respondent’s competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”, approved September 26, 1914.

Rerorr, FinpiNgs As To THE Facrs, Axp OrpEr

Pursuant to the provisions of an Act of Congress approved
September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, Advance Candy Co., Inc., charging
it with the use of unfair methods of competition in interstate com-
merce in violation of the provisions of Section 5 of said Act.

The respondent entered its appearance herein and entered into a
stipulation with the chief counsel of the Federal Trade Commis-
sion whereby it was admitted that the facts set forth in the said
complaint, Docket No. 1792, as to respondent’s methods of competi-
tion in the sale and distribution of candy were true, and whereby
it was agreed that immediately upon the affirmance by a United
States Circuit Court of Appeals, or the Supreme Court of the United
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States, of an order to cease and desist, issued by the Commission
against a respondent in a contested proceeding, involving practices
or methods of sale of candy identical with or similar to those used
by the respondent herein, the Federal Trade Commission might
without further proceedings of any kind, or notice to respondent,
make and issue its findings as to the facts and conclusion, declar-
ing the methods of sale and distribution as used by respondent
herein to be unfair methods of competition, and issue its order re-
quiring said respondent to cease and desist from such unfair methods
of competition, and said respondent agreed to be bound by and
obey said order to cease and desist. It was further agreed that said
respondent admitted the facts alleged in paragraphs 1, 2, and 3 of
said complaint to be true and that said stipulation might be ac-
cepted as an answer on behalf of the respondent to the charges of
said complaint in lieu of any other answer to be filed by said re-
spondent. Thereafter the Supreme Court of the United States on
February 5, 1934, reviewed an order to cease and desist issued by
this Commission against R. F. Keppel & Brother, Inc., and therein
the said Supreme Court of the United States held methods of sale
identical with or similar to those used by respondent herein to be
unfair methods of competition. [291 U. S. 304.]

Thereupon this proceeding came on for final hearing on the com-
plaint and stipulation above referred to, and the Commission having
duly considered the record and being fully advised in the premises,
finds that this proceeding is in the interest of the public, and makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

ParacrarH 1. Respondent, Advance Candy Co., Inc., is a corpora-
tion organized under the laws of the State of New York with its
principal office and place of business in the City of New York, State
of New York. Respondent is now, and for more than eight years
last past, has been engaged in the manufacture of candy in said
city and State and in the sale and distribution of said candy to
wholesalers and jobbers in the State of New York and other States
of the United States. It causes the said candy, when sold, to be
shipped or transported from its principal place of business in the
State of New York to purchasers thereof in the States of the United
States other than the State of New York. In so carrying on said
business respondent is and has been engaged in interstate commerce,
and is and has been in active competition with other corporations,
partnerships and individuals engaged in the manufacture of candy,
and in the sale and distribution of the same, in interstate commerce.
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Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, the respondent sells to wholesalers and jobbers
certain packages or assortments of candies. Said assortments con-
sist of a number of pieces of hard candy of uniform quality, size,
and shape, which pieces of candy retail at the price of 1 cent each.
Each of said pieces of candy is contained within a wrapper, and a
small number of said pieces of candy contain a slip of paper stating
that the purchaser thereof is entitled to a 5-cent package of hard
candies as a prize, and at no additional charge. The said printed
slip is effectively concealed from the consumer until he has removed
the wrapper. The purchaser of the last piece of candy of a uniform
quality, size and shape at the price of 1 cent is entitled to receive a
10-cent package of hard candies as a prize, and at no additional
charge. The aforesaid purchasers of said candies who procure a piece
of candy containing a slip entitling them to a prize, or who purchase
the last piece of candy in said assortments, are thus to procure one
of the aforementioned prizes wholly by lot or chance.

Respondent furnishes to said wholesale dealers and jobbers with
each of said packages or assortments of candy heretofore referred to
a display card to be used by the retailer in offering said candies for-
sale to the public, which display card informs the prospective pur-
chaser that the said candies are sold in accordance with the afore-
mentioned sales plan of the respondent.

Par. 3. The aforesaid wholesale dealers and jobbers of respondent
resell said assortments to retail dealers in various States of the
United States, and said retail dealers expose said assortments for-
sale in connection with aforesaid display card, and sell said candies
to the purchasing public according to aforesaid plan whereby the
purchaser of one of the said candies containing a slip entitling him
to a prize, and the purchaser of the last piece of candy in said assort-
ments, procure and receive free of charge one of the said prizes
hereinbefore referred to. The respondent thus supplies to and
places in the hands of others the means of conducting a lottery
wherein said 5-cent and 10-cent packages of hard candies are dis-
tributed to the purchasing public wholly by lot or chance in connec-
tion with respondent’s said sales plan.

Par. 4. Among the competitors of respondent referred to in para-
graph 1 hereof are many who sell candies at wholesale and do not
offer and place in the hands of others any additional candies or
other merchandise to be given to purchasers by lot or chance or
otherwise. Respondent’s aforesaid practices thus tend to and do
induce many of the consuming public to purchase respondent’s
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said candies in preference to the candies of respondent’s said com-
petitors because of the chance of obtaining as a prize one of the
5-cent packages of candy or the 10-cent package of candy. For
about eight years last past respondent has engaged in the acts and
practices under the conditions and circumstances and with the results
all hereinbefore set out.

Par. 5. The sale and distribution: of candy by the retailers by the
methods described herein is a sale and distribution of candy by lot
or chance and constitutes a lottery or gaming device. A substantial
amount of candy is sold by retailers without any feature of lot or
chance and not as a lottery or gaming device, and the sale of candy
by lot or chance, as used by the respondent, is in direct competition
with candy which is sold without any lot or chance feature, and the
sale of candy without a lottery or gaming feature in connection
therewith is adversely affected by the sale of candy with the lottery
or gaming feature.

Par. 6. The Commission finds that the method of selling and dis-
tributing candy as above described is morally bad and encourages
gambling, especially among children; is injurious to the candy in-
dustry because it results in the merchandising of a chance or lottery
instead of candy; and provides retail merchants with the means of
violating the laws of the several States. As stated above, many
competitors of respondent do not sell candy so packed and assembled
that it can be resold to the public by lot or chance. The Commission
finds that these competitors are therefore put to a disadvantage in
competing, and that trade is diverted to respondent and others using
similar methods, from said competitors. The use of such methods
by respondent in the sale and distribution of candy is prejudicial
and injurious to the public and its competitors and has resulted in
the diversion of trade to respondent from its said competitors, and
is a restrailit upon and a detriment to the freedom of fair and legiti-
mate competition in the candy industry.

Par. 7. The sale and distribution of candy by lot or chance is
against the public policy of many of the several States of the United
States, and some of said States have laws making lotteries and
gaming devices penal offenses.

CONCLUSION

The aforesaid acts and practices of respondent, Advance Candy
Co., Inc., under the conditions and circumstances set forth in
the foregoing findings of facts, are all to the prejudice of the public
and respondent’s competitors, and constitute unfair methods of com-
petition in commerce, and constitute a violation of Section' 5 of an
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Act of Congress, approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes ”.

ORDER TO CEASE AND DESIST

This proceeding having been considered by the Federal Trade
Commission upon the complaint of the Commission, the stipulation
entered into between the respondent and the chief counsel for the
Federal Trade Commission, and the Commission having made its
findings as to the facts and conclusion drawn therefrom that the
respondent has violated the provisions of an Act of Congress ap-
proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”,

It is now ordered, That the respondent, Advance Candy Co., Inc.,
its officers, agents, representatives and employees, in the manufac-
ture, sale and distribution in interstate commerce of candy and candy
products do cease and desist from:

(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, or to retail dealers direct, candy so packed
and assembled that sales of such candy to the general public are by
means of a lottery, gaming device, or gift enterprise.

(2) Supplying to or placing in the hands of wholesale dealers
and jobbers, or retail dealers, packages or assortments of candy
which are used without alteration or rearrangement of the contents
of such packages or assortments, to conduct a lottery, gaming device,
or gift enterprise in the sale or distribution of the candy or candy
products contained in said package or assortment to the public.

(3) Packing or assembling in the same package or assortment of
candy for sale to the public at retail, pieces of candy of uniform size,
shape and quality, some of which pieces of candy contain within
their wrappers slips of paper or tickets stating that the purchaser
thereof is entitled to a package or larger piece of candy as a prize.

(4) Furnishing to wholesale dealers, jobbers and retail dealers
display cards, either with packages or assortments of candy or candy
products, or separately, bearing a legend or legends, or statements
informing the purchaser that the candy or candy products are being
sold to the public by lot or chance, or in accordance with a sales
plan which constitutes a lottery, gaming device, or gift enterprise.

(5) Furnishing to wholesale dealers, jobbers and retail dealers dis-
play cards or other printed matter for use in connection with the
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sale of its candy or candy products, which said advertising litera-
ture informs the purchasers and purchasing public:

(@) That certain pieces of candy in a package or assortment
contain slips of paper or tickets entitling the purchaser to a pack-
age or larger piece of candy as a prize.

() That upon purchasing the last piece of candy in the package
or assortment a package or larger piece of candy will be given as
a prize.

It is further ordered, That the respondent above named within 30
days after the service upon it of this order shall file with the Com-
mission a report in writing, setting forth in detail the manner in
which this order has been complied with and conformed to.

MEMORANDA

The Commission as of the same date made three consent orders 2
involving the use of the same sort of scheme set forth in the Advance
Candy case above, namely, sale of individually wrapped candies,
with a concealed slip which entitles the chance purchaser to an
additional piece of candy or article of merchandise, as a prize.

Notes of the cases referred to, together with dates on which com-
plaints issued, follow:

Pecheur Lozenge Co., Docket 1798—Complaint, April 30, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in New York City, sells to wholesalers and jobbers, together
with explanatory display cards for retailer’s use in offering said
candies, certain assortments described in the complaint as follows:

Said Assortments of candies are composed of a number of rolls of
candy wafers of assorted flavors, together with a number of larger
rolls of candy wafers of assorted flavors, the larger rolls of candy
wafers to be given as prizes to purchasers of the smaller rolls of
candy wafers in the following manner:

The small rolls of candy wafers are of a uniform quality and size,
and are contained within a wrapper. The majority of said small
rolls of candy wafers are composed wholly of wafers of solid colors,
but a small number of said rolls contain a wafer having printed
thereon “ Luckee Fella.,” This “ Luckee Fella ” wafer is effectually
concealed from the ultimate purchaser by the wrapper within which
the wafers are contained. The small rolls of candy wafers of a
uniform quality, size, and shape in said assortment retail at the price
of 1 cent each, but the purchaser who procures one of said rolls of

2 The first of sald consent orders was predicated upon the reaching of a decision in a
test case, a8 was done in the Keppel case, 291 U, 8. 304, deciding that the sale of candy,
by such lottery methods as herein involved, constitutes an unfalr method of competition.

L ]
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candy wafers having a “ Luckee Fella” wafer therein is entitled to
receive, and is to be given free of charge, one of the said larger rolls
of candy wafers heretofore referred to. The purchaser of the last
roll of small candy wafers in each of said assortments is entitled to
receive, and is to be given free of charge, one of the said larger rolls
of candy wafers. The aforesaid purchasers of said candies who
procure a roll containing the “ Luckee Fella ” wafer, or who purchase
the last small roll of wafers in said assortment, are thus to procure
one of the said larger rolls of candy wafers wholly by lot or chance.

American Caramel Co., Inc., Docket 1806—Complaint, May 1,
1930.—Respondent manufacturer, with principal office and place of
business in Lancaster, Pa., sells to wholesalers and jobbers, together
with explanatory display cards for retailer’s use in offering said
candies to the public, certain packages or assortments described in
the complaint as follows:

The said assortments of candies are composed of a number of
pieces of candy of a uniform quality, size, and shape together with
certain articles of merchandise, which articles of merchandise are to
be given as prizes to purchasers of said candies in the following
manner:

The said pieces of candy of uniform quality, size, and shape in said
assortment retail at the price of 5 cents each, and contained within
the wrapper of a small number of the said pieces of candy in said
assortment are printed slips which entitle the purchaser thereof to
one of the articles of merchandise heretofore referred to. The pur-
chaser of the last piece of the aforesaid candies in each of said as-
sortments is entitled to receive and is to be given free of charge one
of the said articles of merchandise hereinbefore referred to. The
aforesaid purchasers of said candies who procure a candy contain-
ing a printed slip within the wrapper thereof and the purchaser of
the last piece of candy in said assortments are thus to procure one
of the said articles of merchandise wholly by lot or chance.

Mells Manufacturing Co., Docket 1870.—Complaint, October 30,
1930.—Respondent manufacturer, with principal office and place of
business in New York City, sells to wholesale and retail dealers and
jobbers, certain packages or assortments of candies, the nature and
sale of which are described in the complaint as follows:

The said assortment of candies is composed of a number of pieces
of chocolate candies of uniform size, shape and quality, together
with a number of pieces of caramel candy, which pieces of caramel
candy are to be given as prizes to purchasers of said chocolate
candies in the following manner:
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The said pieces of chocolate candies are each contained within a
wrapper but the respondent furnishes with each of the aforemen-
tioned assortments, when requested, a small number of paper slips
having the word “ Lucky ” printed thereon. These printed slips are
to be inserted in the wrappers of a like number of chocolate candies
and distributed among the remaining chocolate candies in the assort-
ment and when the said slips are so inserted and distributed among
the assortment they are effectually concealed from the prospective
purchasers by the aforesaid wrapper. The said pieces of chocolate
candy of a uniform size, shape and quality in said assortment retail
at the price of one cent each but the purchaser who procures one of the
said candies containing one of the paper slips with the word “ Lucky ”
printed thereon within the wrapper is entitled to receive and is to
be given free of charge one of the said caramel candies heretofore
referred to. The aforesaid purchaser of said candies who procures
a candy containing within the wrapper thereof one of the paper
slips with the word “ Lucky ” printed thereon is thus to procure one
of the said pieces of caramel candy wholly by lot or chance.

Aforesaid wholesale dealers and jobbers of respondent resell said
assortments to retail dealers in the various States of the United
States and said retail dealers and retail dealers to whom the respond-
ent sells direct expose said assortments for sale and sell said candiesto
the purchasing public according to the aforesaid plan whereby the
purchasers of said candies containing a paper slip with the word
“Lucky ” printed thereon within the wrapper procure and receive
free of charge one of the said caramel candies hereinbefore referred
to. Respondent thus supplies to and places in the hands of others
the means of conducting a lottery wherein said pieces of caramel
candy are distributed to the purchasing public wholly by lot or
chance in accordance with respondent’s said sales plan,

The appearances in the foregoing group of cases were as follows:

Mr, Henry C. Lank and Mr. G. Ed. Rowland for the Commission.

Mr, Henry H. Snelling, of Washington, D. C., for American
Caramel Co., Inc.

Mr. Nathan Feldman, of New York City, for Mells Manufac-
turing Co.

s
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IN T™aE MATTER OF

INTERNATIONAL GUM CORPORATION?

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1799. Complaint, Apr. 30, 1930—Decision, Apr. 3, 1934

Where a corporation engaged in the manufacture and sale of chewing gum,
including assortments composed of (a) individually wrapped, penny pleces
of uniform slze, shape and quality, and (b) a number of larger pieces or
articles of merchandise, acquisition of which larger pleces or articles as
prizes was determined by the purchasers’ chance selection of one of a
relatively few of sald penny pieces, the color of which differed from that
of the majority of said pieces, or by his purchase of the last one of said
penny pleces in the assortment,

Sold such assortments, together with explanatory display cards for retailer's
use -in advising prospective purchasers of the nature of such merchan-
dising plan, to wholesalers and Jobbers in competition with those who do
not offer and place in the hands of others any additional chewing gum or
other merchandise to be given to purchasers by lot, chance, or otherwise,
‘and in competition with gum, a substantial amount of which 18 sold without
any such immoral scheme or device connected therewith, and sale of which
is adversely affected by that of gum with the lottery or gaming feature;

With result that many of the consuming publlc were induced to purchase its
said gum in preference to that of competitors because of the chance of
obtaining certain pieces, or other merchandise, free of charge, competitors
who do not sell gum so packed and assembled that it can be resold to the
public by lot or chance were put to a disadvantage and trade was diverted
from them to it, and others using similar methods, gambling, and
especially among children, was encouraged, a chance or lottery, instead of
candy, was merchandised, retallers were provided with the means of
violating the laws or public policy of many of the States in selling and
distributing chewing gum by lot or chance, the industry was Injured, and
legitimate competition therein was restrained and impaired:

Held, That such practices, under the circumstances set forth, were to the
prejudice of competitors and {he publle, and constituted unfair methods
of competition.

Mr, Henry C. Lank and Mr. G. Ed. Rowland for the Commission.
COMPLAINT

Acting in the public interest, pursuant to the provisions of an Act
of Congress approved September 26, 1914, entitled “An Act to cre-

1For descriptive summary of the group of candy lottery findings and/or orders made
by the Commission as of the same date, and including this case, see pp. 269, 276, 277.
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ate a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
International Gum Corporation, a corporation, hereinafter referred
to as respondent, has been and is using unfair methods of competi-
tion in commerce, in violation of the provisions of Section 5 of the
said Act, and states its charges in that respect as follows:

ParacrarH 1. The respondent is a corporation organized under

the laws of the State of Massachusetts, with its principal office and
place of business located in the city of Watertown, State of Massa-
chusetts. Respondent is engaged in the manufacture of chewing
gum and in the sale and distribution thereof to wholesale dealers
and jobbers located at points in the various States of the United
States, and causes said product when so sold to be transported from
its said principal place of business in the city of Watertown, State
of Massachusetts, into and through other States of the United States
to said purchasers at their respective points of location. In the
course and conduct of the said business respondent is in competition
‘with other individuals, partnerships, and corporations engaged in
the manufacture of chewing gum and in the sale and distribution
thereof in commerce between and among the various States of the
United States.
* Par. 2. In the course and conduct of its business, as described i
paragraph 1 hereof, the respondent sells to wholesalers and jobbers
vertain packages or assortments of chewing gum. The said assort-
ments of chewing gum are composed of a number of pieces of chew-
ing gum of uniform size, shape, and quality together with a number
of larger pieces of chewing gum, and/or articles of merchandise,
‘which larger pieces of chewing gum or articles of merchandise are
to be given as prizes to puchasers of said pieces of chewing gum in
the following manner:

The majority of the said pieces of chewing gum in said assort-
ments are of the same color, but a small number of said pieces of
chewing gum are of a different color. All of the said pieces of chew-
ing gum are contained within a wrapper which effectually conceals
their color from the prospective purchaser. The said pieces of
‘chewing gum of uniform size, shape, and quality in said assortment
retail at the price of 1 cent each, but the purchasers who procure one
of said pieces of chewing gum of a different color than the majority
of said pieces of chewing gum are entitled to receive and are to be
given free of charge one of the said larger pieces of chewing gum
and/or articles of merchandise hereinbefore referred to. The pur-
chaser of the last piece of aforesaid chewing gum of a uniform size,
shape., and quality in each of said assortments is entitled to receive
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and is to be given free of charge one of the larger pieces of chewing
gum or articles of merchandise heretofore referred to. The afore-
said purchasers of said chewing gum who procure a piece of chewing
gum of a different color than the majority of said pieces of chewing
gum and the purchaser of the last piece of chewing gum in said
assortments are thus to procure one of the said larger pieces of
chewing gum or articles of merchandise wholly by lot or chance,

Respondent furnishes to said wholesale dealers and jobbers with
each of said packages or assortments of chewing gum heretofore
referred to a display card to be used by the retailer in offering said
chewing gum for sale to the public, which display card bears a legend
or statement informing the prospective purchaser which color of the
said colored pieces of chewing gum contained in said assortments
entitle the purchaser to a prize, and that by purchasing the last
piece of chewing gum in said assortments the purchaser will receive
one of said larger pieces of chewing gum and/or articles of merchan-
dise free of charge.

Par. 3. Aforesaid wholesale dealers and jobbers of respondent
resell said assortments to retail dealers in various States of the
United States, and said retail dealers expose said assortments for
sale in connection with aforesaid display card and sell said chewing
gum to the purchasing public according to aforesaid plan whereby
the purchaser of said chewing gum of a different color than the
majority of said pieces of chewing gum contained in said assort-
ments and the purchaser of the last piece of chewing gum in said
assortments procure and receive free of charge one of the said larger
pieces of chewing gum or articles of merchandise hereinbefore re-
ferred to. Respondent thus supplies to and places in the hands of
others the means of conducting a lottery wherein said larger pieces
of chewing gum or articles of merchandise are distributed to the
purchasing public wholly by lot or chance in connection with re-
spondents’ said sales plan.

Par. 4. Respondent’s aforesaid practices thus tend to and do in-
duce many of the consuming public to purchase respondent’s said
chewing gum in preference to the chewing gum of respondent’s said
competitors because of the chance of obtaining certain pieces of
chewing gum and/or articles of merchandise free of charge.

Par. 5. The above alleged acts and practices of respondent are
all to the prejudice of the public and respondent’s competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled
“An Act to create a Federal Trade Commission, to define its powers
and duties, and for other purposes ”, approved September 26, 1914.
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Pursuant to the provisions of an Act of Congress approved
September 26, 1914, the Federal Trade Commission issued and served
a complaint upon the respondent, International Gum Corporation,
charging it with the use of unfair methods of competition in inter-
state commerce in violation of the provisions of Section 5 of said Act.

The respondent entered its appearance herein and entered into a
stipulation with the chief counsel of the Federal Trade Commission
whereby it was admitted that the facts set forth in the said com-
plaint, Docket No. 1799, as to respondent’s methods of competition
in the sale and distribution of chewing gum were true, and whereby
it was agreed that immediately upon the affirmance by a United
States Circuit Court of Appeals, or the Supreme Court of the United
States, of an order to cease and desist, issued by the Commission
against a respondent in a contested proceeding, involving practices
or methods of competition identical with or similar to those used
by the respondent herein, the Federal Trade Commission might
without further proceedings of any kind, or notice to respondent,
make and issue its findings as to the facts and conclusion, declaring
the methods of sale and distribution as used by respondent herein
to be unfair methods of competition, and issue its order requiring
said respondent to cease and desist from such unfair methods of
competition, and said respondent agreed to be bound by and obey
said order to cease and desist. It was further agreed that said re-
spondent admitted the facts alleged in paragraphs 1, 2, and 3 of
said complaint to be true and that said stipulation might be accepted
as an answer on behalf of the respondent to the charges of said
complaint in lieu of any other answer to be filed by said respondent.
Thereafter the Supreme Court of the United States on February
5, 1934, reviewed an order to cease and desist issued by this Com-
mission against R. F. Keppel & Brother, Inc., and therein the said
Supreme Court of the United States held methods of sale identical
with or similar to those used by respondent herein to be unfair
methods of competition. [291 U. S. 804.]

Thereupon this proceeding came on for final hearing on the com-
plaint and stipulation above referred to, and the Commission having
duly considered the record and being fully advised in the premises,
finds that this proceeding is in the interest of the public, and makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapm 1. Respondent, International Gum Corporation, is a
corporation organized under the laws of the State of Massachusetts
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with its principal office and place of business in the city of Water-
town, State of Massachusetts. Respondent is now, and for more than
five years last past, has been engaged in the manufacture of chewing
gum in said city and State and in the sale and distribution of said
chewing gum to wholesalers and jobbers in the State of Massachusetts
and other States of the United States. It causes the said chewing
gum, when sold, to be shipped or transported from its principal
place of business in the State of Massachusetts to purchasers thereof
in the States of the United States other than the State of Massa-
chusetts. In so carrying on said business respondent is and has
been engaged in interstate commerce, and is and has been in active
competition with other corporations, partnerships and individuals
engaged in the manufacture of chewing gum, and in the sale and
distribution of the same in interstate commerce.

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, the respondent sells to wholesalers and jobbers
certain packages or assortments of chewing gum. The said assort-
ments of chewing gum are composed of a number of pieces of chew-
ing gum of uniform size, shape, and quality, together with a number
of larger pieces of chewing gum, or articles of merchandise, which
larger pieces of chewing gum or articles of merchandise are to be
given as prizes to purchasers of said pieces of chewing gum in the
following manner:

The majority of the said pieces of chewing gum in said assortments
are of the same color, but a small number of said pieces of chewing
gum are of a different color. All of the said pieces of chewing gum
are contained within a wrapper which effectively conceals their color
from the prospective purchaser. The said pieces of chewing gum
of uniform size, shape, and quality in said assortment retail at the
price of 1 cent each, but the purchasers who procure one of said pieces
of chewing gum of a different color than the majority of said pieces
of chewing gum are entitled to receive and are to be given free of
charge one of the said larger pieces of chewing gum or articles of
merchandise hereinbefore referred to. The purchaser of the last
picce of aforesaid chewing gum of a uniform size, shape, and quality
in each of said assortments is entitled to receive and is to be given free
of charge one of the larger pieces of chewing gum or articles of mer-
chandise heretofore referred to. The aforesaid purchasers of said
chewing gum who procure a piece of chewing gum of a different
color than the majority of said pieces of chewing gum and the pur-
chaser of the last piece of chewing gum in said assortments are thus
to procure one of the said larger pieces of chewing gum or articles of
merchandise wholly by lot or chance,
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Respondent furnishes to said wholesale dealers and jobbers with
each of said packages or assortments of chewing gum heretofore
referred to a display card to be used by the retailer in offering said
chewing gum for sale to the public, which display card bears a legend
or statement informing the prospective purchaser which color of the
said colored pieces of chewing gum contained in said assortments
entitle the purchaser to a prize, and that by purchasing the last piece
of chewing gum in said assortments, the purchaser will receive one
of said larger pieces of chewing gum or article of merchandise free
of charge. ) )

Par. 3. The aforesaid wholesale dealers and jobbers of respondent
resell said assortments to retail dealers in various States of the United
States, and said retail dealers expose.said assortments for sale in
connection with aforeaid display card and sell said chewing gum
to the purchasing public according to aforesaid plan whereby the
purchaser of said chewing gum of a different color than the majority
of said pieces of chewing gum contained in said assortments and the
purchaser of the last piece of chewing gum in said assortments pro-
cure and receive free of charge one of the said larger pieces of chew-
ing gum or articles of merchandise hereinbefore referred to. Re-
spondent thus supplies to and places in the hands of others the means
of conducting a lottery wherein said larger pieces of chewing gum or
articles of merchandise are distributed to the purchasing public
wholly by lot or chance in connection with respondent’s said sales
plan.

Par. 4. Among the competitors of respondent referred to in para-
graph 1 hereof are many who sell chewing gum at wholesale, and who
do not offer and place in the hands of others any additional chewing
gum or other merchandise to be given to purchasers by lot or chance
or otherwise. Respondent’s aforesaid practices thus tend to, and do,
induce many of the consuming public to purchase respondent’s said
chewing gum in preference to the chewing gum of respondent’s said
competitors because of the chance of obtaining certain pieces of
chewing gum or other merchandise, free of charge. For about five
years last past respondent has engaged in the acts and practices
under the conditions and circumstances, and with the results all here-
inbefore set out.

Par. 5. The sale and distribution of chewing gum by the retailers
by the methods described herein is a sale and distribution of chewing
gum by lot or chance and constitutes a lottery or gaming device.
A substantial amount of chewing gum is sold by retailers without
any feature of lot or chance and not as a lottery, or gaming device
and the sale of chewing gum by lot or chance, as used by the re-
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spondent, is in direct competition. with chewing gum which is sold
without any lot or chance feature, and the sale of chewing gum
without a lottery or gaming feature in connection therewith is ad-
versely affected by the sale of chewing gum with the lottery or
gaming feature.

Par. 6. The Commission finds that the method of selling and dis-
tributing chewing gum as above described is morally bad and en-
courages gambling, especially among children; is injurious to the
chewing gum industry because it results in the merchandising of a
chance or lottery instead of chewing gum; and provides retail mer-
chants with the means of violating the laws of the several States.
As stated above, many competitors of respondent do not sell chewing
gum so packed and assembled that it can be resold to the public by
lot or chance. The Commission finds that these competitors are
therefore put to a disadvantage in competing, and that trade is
diverted to respondent and others using similar methods, from said
competitors. The use of such methods by respondent in the sale and
distribution of chewing gum is prejudicial and injurious to the public
and its competitors, and has resulted in the diversion of trade to
respondent from its said competitors, and is a restraint upon and a
detriment to the freedom of fair and legitimate competition in the
chewing gum industry.

P4r. 7. The sale and distribution of chewing gum by lot or chance
is against the public policy of many of the several States of the
United States, and some of said States have laws making lotteries
and gaming devices penal offenses.

CONCLUSION

The aforesaid acts and practices of respondent, International Gum
Corporation, under the conditions and circumstances set forth in
the foregoing findings of facts, are all to the prejudice of the public
and respondent’s competitors, and constitute unfair methods of com-
petition in commerce, and constitute a violation of Section 5 of an
Act of Congress approved September 26, 1914, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been considered by the Federal Trade
Commission upon the complaint of the Commission, the stipulation
entered into between the respondent and the chief counsel for the
Federal Trade Commission, and the Commission having made its
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findings as to the facts and conclusion drawn therefrom that the
respondent has violated the provisions of an Act of Congress ap-
proved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ”,

It is now ordered, That the respondent, International Gum Cor-
poration, its officers, agents, representatives and employees, in the
manufacture, sale and distribution in interstate commerce of chewing
gum, do cease and desist from—

(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, or to retail dealers direct, chewing gum so
packed and assembled that sales of such chewing gum to the general
public are by means of a lottery, gaming device, or gift enterprise.

(2) Supplying to or placing in the hands of wholesale dealers and
jobbers, or retail dealers, packages or assortments of chewing gum
which are used without alteration or rearrangement of the contents
of such packages or assortments, to conduct a lottery, gaming device,
or gift enterprise in the sale or distribution of the chewing gum
contained in said package or assortment to the public,

(3) Packing or assembling in the same package or assortment of
chewing gum, for sale to the public at retail, different colored pieces
of chewing gum of uniform size, shape and quality, together with
larger pieces of chewing gum, or articles of merchandise, which said
larger pieces of chewing gum, or articles of merchandise, are to be
given as prizes to the purchaser procuring a piece of chewing gum
of a particular color,

(4) Furnishing to wholesale dealers, jobbers and retail dealers
display cards, either with packages or assortments of chewing gum,
or separately, bearing a legend, or legends, or statements, informing
the purchaser that the chewing gum is being sold to the public by
lot or chance, or in accordance with a sales plan which constitutes a
lottery, gaming device, or gift enterprise.

(5) Furnishing to wholesale dealers, jobbers and retail dealers
display cards or other printed matter for use in connection with the
sale of its chewing gum, which said advertising literature informs
the purchasers and purchasing public:

(2) That upon the obtaining by the ultimate purchaser of a piece
of chewing gum of a particular color that a larger piece of chewing
gum, or other article of merchandise, will be given free to said
purchaser.

(b) That upon purchasing the last piece of chewing gum in the
package or assortment, a larger piece of chewing gum or an article
of merchandise will be given as a prize.
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It is further ordered, That the respondent above named within 30
days after the service upon it of this order shall file with the Com-
mission a report in writing, setting forth in detail the manner in
which this order has been complied with and conformed to.

MEMORANDA

The Commission as of the same date made findings and orders,
based on respondent’s default under the provisions of Section 3, Rule
ITI, of the Commission’s Rules of Practice, in two other cases in-
volving the use of the same sort of scheme as set forth in the /n-
ternational Gum case above, namely, use of concealed colored pieces,
chance selection of which secures the purchaser a prize in the form
of a larger piece of gum or article of merchandise. Notes of such
findings and orders, together with dates on which complaints issued,
follow:

Rudy Chewing Gum Co., Docket 1809—Complaint, May 1, 1930.—
Respondent manufacturer, with principal office and place of busi-
ness in Toledo, sells to wholesalers and jobbers, together with ex-
planatory display cards for retailer’s use in offering the same to the
public, certain packages or assortments of chewing gum, together
with certain articles of merchandise, secured as prizes through the
chance selection of one of a small number of said individually
wrapped pieces, the color of which differs from that of the majority
of such pieces, or by the purchase of the last piece in the assortment.

Harry Gutman et al., doing business as Gutman Bros., Elk Sales
Co., and Sally Mint Co., Docket 1871—Complaint, October 31,
1930.—Respondent partners, engaged in the sale and distribution of
chewing gum to wholesale dealers and jobbers, and with principal
office and place of business in New York City, sell to such whole-
salers and jobbers, certain packages or assortments of gum, together
with a number of larger pieces of gum, or other articles of mer-
chandise, to be given as prizes to chance purchasers of individually
wrapped or boxed pieces, the color of which differs from that of the
majority, or to the chance purchaser of the last piece in the assort-
ment, and furnish to said wholesale dealers and jobbers, explanatory
display cards for retailer’s use in offering said assortments to the
public.

. The appearances in the foregoing cases were as follows:
Mr. Henry C. Lank and Mr. G. Ed. Rowland for the Commission.
Mr. Morris B. Moskowitz, of New York City, for Gutman Bros.
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IN THE MA’I‘TER-OF
JOHNSON-FLUKER COMPANY:

COMPLAINT, FINDINGS, AND ORDER IN REGARD 'TO THE ALLEGED VIOLATION
OF SEC. 5 OFF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1831, Complaint, May 12, 1980—Decision, Apr. 8, 193} °

Where a corporation engaged in the manufacture and sale of candy, includihg
three types of assortments composed of, (1) individually wrapped bars of
uniform size, shape and quality, within the wrappers of which there were
concealed slips containing the figure 1¢, 2¢, or 3¢, as the case might be, as
the price to be paid by the consumer to the retailer, depending on former’s
chance selection, (2) barg similarly wrapped, the concealed slips of which
contalned the figures 1¢, 2¢, 3¢, 4¢, or 5¢, as the case might be, as the price
to be paid, determined as above set forth, and (3) chocolate covered penny
candies of uniform size, shape and quality, together with a number of
larger pieces of candy or artlcles of merchandise, acquisition of which as
prizes was determined by the purchaser’'s chance selection of one of a
relatively few of said penny pleces, the color of the enclosed, concealed
centers of which differed from that of the majority, or by his purchase of
the last of sald penny pieces in the assortment,

Sold said assortments, together with explanatory cards for retailers’ use in
advising prospective purchasers of the nature of the aforesaid various
merchandising plans, to wholesalers and jobbers, in competition with those
who do not offer and place in the hands of others any packages or assort-
ments of candies which may be sold and distributed, without rearrangement,
by lot or chance, and in competition with candy, a substantial amount
of which is sold by retailers without any such immoral scheme or device
connected therewith, and sale of which is adversely affected by that of the
candy with the lottery or gaming feature;

With result that many of the consuming public were induced to purchase its
candy in preference to that of competitors because of the chance of obtain-
ing a bar for less than three cents or five cents, or certain plieces of candy
or articles of merchandise free of charge, as the case might be, many
competitors who do not sell candy so packed and assembled that it can be
resold to the public by lot or chance, were put to a disadvantage, and trade
was diverted from them to it and to others using similar methods, gambling,
and especially among children, was encouraged, 8 chance or lottery, instead
of candy was merchandised, retallers were provided with the means of
violating the laws or public policy of many of the states in selling and
distributing candy by lot or chance, the industry was injured, and freedom
of fair and legitimate competition therein was restrained and impaired:

1 For descriptive summary of the group of candy lottery ﬂnding§ and/or orders made
by the Commission as of the same date, and including this case, see pp. 269, 276, 277,
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Held, That such practices, under the circumstances set forth, were to the
prejudice of competitors and the public, and constituted unfair methods of
competition,

Mr, Henry C. Lank and Mr, G, Ed. Rowland for the Commission.
CoMPLAINT

Acting in the public interest, pursuant to the provision of an Act
of Congress approved September 26, 1914, entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes”, the Federal Trade Commission charges that
Johnson-Fluker Co., a corporation, hereinafter referred to as re-
spondent, has been and is using unfair methods of competition in
commerce, in violation of the provisions of Section 5 of the said Act,
and states its charges in that respect as follows:

Paracraru 1. The respondent is a corporation organized under
the laws of the State of Georgia, with its principal office and place
of business located in the city of Atlanta, State of Georgia. It is
now and for more than five years last past has been engaged in the
manufacture of candies and in the sale and distribution thereof to
wholesale dealers and jobbers located at points in the various States
of the United States, and causes said products when so sold to be
transported from its said principal place of business in the city of
Atlanta, State of Georgia, into and through other States of the
United States to said purchasers at their respective points of loca-
tion. In the course and conduct of the said business respondent is in
competition with other individuals, partnerships, and corporations
engaged in the manufacture of candies and in the sale and distribu-
tion thereof in commerce between and among the various States of
the United States.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof the respondent sells to wholesalers and jobbers
certain assortments of candy.

(a) Certain of said assortments of candy are composed of a num-
ber of bars of candy of uniform size, shape, and quality and each of
said bars is contained within a wrapper. Also within each of said
wrappers is a slip of paper which has printed ‘thereon the retail
price at which the said bars of candy are to be sold to the consuming
public. Said printed slip is effectually concealed from the consumer
until he has removed the said wrapper. The prices printed on said
slip are 1¢, 2¢, or 3¢, and these are the prices which the consumer
pays the retail merchant. The ultimate consumers thus procure bars
of candy of uniform size, shape and quality at a price of 1¢, 2¢, or 3¢,
the same being determined wholly by lot or chance.
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(b) Certain of said assortments of candy are composed of a number
of bars of candy of uniform size, shape and quality and each of said
bars of candy is contained within a wrapper. Also within each of
said wrappers is a slip of paper which has printed thereon the retail
price at which the said bars of candy are to be sold to the consuming
public. Said printed slip is effectually concealed from the con-
sumer until he has removed the said wrapper. The prices printed
on said slips are 1¢, 2¢, 3¢, 4¢, or 5¢, and these are the prices which
the consumer pays the retail merchant. The ultimate consumers thus
procure bars of candy of a uniform size, shape and quality at a price
of 1¢, 2¢, 3¢, 4¢, or 5¢, the same being determined wholly by lot or
chance,

(¢) Certain of said assortments of candy are composed of a num-
ber of pieces of chocolate covered candies of uniform size, shape,
and quality together with a number of larger pieces of candy and/or
articles of merchandise, which larger pieces of candy or articles of
merchandise are to be given as prizes to purchasers of said chocolate
covered candies in the following manner:

The majority of said chocolate covered candies in said assortments
have centers of the same color but a small number of said chocolate
covered candies have centers of a different color, The said candies
of uniform size, shape, and quality in said assortments retail at the
price of 1 cent each, but the purchasers who procure one of said
candies having a center of a different color than the majority of said
candies are entitled to receive and are to be given free of charge one
of the said larger pieces of candy and/or articles of merchandise
hereinbefore referred to. The purchaser of the last piece of afore-
said chocolate covered candies of a uniform size, shape, and quality
in each of said assortments is entitled to receive and is to be given
free of charge one of the larger pieces of candy or articles of mer-
chandise heretofore referred to. The aforesaid purchasers of said
candies who procure a candy having a center colored differently from
the majority of said pieces of candy and the purchaser of the last
piece of candy in said assortments are thus to procure one of the
said larger pieces of candy or articles of merchandise wholly by lot
or chance.

Respondent furnishes to said wholesale dealers and jobbers with
said assortments of candies display cards to be used by retailers in
offering said candies for sale, which display cards bear a legend or
statement informing the prospective purchaser that the said assort-
ments of candies are being sold in accordance with the sales plans
above mentioned.
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Par. 3. Aforesaid wholesale dealers and jobbers of respondent
resell said assortments to retail dealers in various States of the United
States and said retail dealers expose said assortments for sale in con-
nection with the aforesaid display cards and sell said candies to the
purchasing public in accordance with the aforesaid sales plans.
Respondent thus supplies to and places in the hands of others the
means of conducting lotteries in the sale of its products in accordance
with the respondent’s sales plans hereinabove set forth.

Par. 4. Respondent’s aforesaid practices thus tend to and do in-
duce many of the consuming public to purchase respondent’s said
candies in preference to the candies of respondent’s said competi-
tors, because of (a) the chance of obtaining one of said bars of candy
at a price of 1¢ or 2¢ rather than at the maximum price of 3¢ or (b)
the chance of obtaining one of said bars of candy at 1¢, 2¢, 3¢, or 4¢
rather than at the maximum price of 5¢, or, (¢) the chance of obtain-
ing certain pieces of candy and/or articles of merchandise free of
charge.

Par. 5. The above alleged acts and practices of respondent are
all to the prejudice of the public and respondent’s competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of Section 5 of an Act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes ”, approved September 26, 1914.

Report, FINDINGS AS TO THE Facts, AND OrpER

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, the Federal Trade Commission issued and served a
complaint upon the respondent, Johnson-Fluker Co., charging it
with the use of unfair methods of competition in interstate' commerce
in violation of the provisions of Section 5 of said Act.

The respondent entered its appearance herein and entered into a
stipulation with the chief counsel of the Federal Trade Commission
whereby it was admitted that the facts set forth in the said com-
plaint, Docket No. 1831, as to respondent’s methods of competition
in the sale and distribution of candy were true, and whereby it was
agreed that immediately upon the affirmance by a United States
Circuit Court of Appeals, or the Supreme Court of the United
States, of an order to cease and desist, issued by the Commission
against a respondent in a contested proceeding, involving practices
or methods of sale of candy identical with or similar to those used
by the respondent herein, the Federal Trade Commission might with-
out furthew proceedings of any kind, or notice to respondent, make
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and issue its findings as to the facts and conclusion, declaring the
methods of sale and distribution as used by respondent herein to be
unfair methods of competition, and issue its order requiring said re-
spondent to cease and desist from such unfair methods of competi-
tion, and said respondent agreed to be bound by and obey said order
to cease and desist.

It was further agreed that said respondent admitted the facts
alleged in paragraphs 1, 2, and 3 of said complaint to be true, and
that said stipulation might be accepted as an answer on behalf of
the respondent to the charges of said complaint in lien of any other
answer to be filed by said respondent. Thereafter the Supreme
Court of the United States on February 5, 1934, reviewed an order
to cease and desist issued by this Commission against R. F. Keppel
& Brother, Inc., and therein the said Supreme Court of the United
States held methods of sale identical with or similar to those used
by respondent herein to be unfair methods of competition. [291
U. S. 304.]

Thereupon this proceeding came on for final hearing on the com-
plaint and stipulation above referred to, and the Commission having
duly considered the record and being fully advised in the premises,
finds that this proceeding is in the interest of the public, and makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarm 1. Respondent, Johnson-Fluker Co., is a corporation
organized under the laws of the State of Georgia, with its principal
office and place of business located in the city of Atlanta, State of
Georgia. Respondent is now, and for more than eight years last past,
has been engaged in the manufacture of candy in said city and State
and in the sale and distribution of said candy to wholesalers and
jobbers in the State of Georgia and other States of the United States.
It causes the said candy, when sold, to be shipped or transported
from its principal place of business in the State of Georgia to pur-
chasers thereof in the States of the United States other than the
State of Georgia. In so carrying on said business respondent is and
has been engaged in interstate commerce, and is and has been in
active competition with other corporations, partnerships and individ-
uals engaged in the manufacture of candy, and in the sale and dis-
tribution of the same, in interstate commerce.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof the respondent sells to wholesalers and jobbers
certain assortments of candy.

(a) Certain of said assortments of candy are composed of a num-
ber of bars of candy of uniform size, shape and quality and each of
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said bars is contained within a wrapper. Also within each of said
‘wrappers is a slip of paper which has printed thereon the retail price
at which the said bars of candy are to be sold to the consuming pub-
lic. Said printed slip is effectively concealed from the consumer
until he has removed the said wrapper. The prices printed on said
slip are 1¢, 2¢, or 3¢, and these are the prices which the consumer
pays the retail merchant. The ultimate consumers thus procure bars
of candy of uniform size, shape and quality at a price of 1¢, 2¢, or 3¢,
the same being determined wholly by lot or chance.

(b) Certain of said assortments of candy are composed of & num-
ber of bars of candy of uniform size, shape and quality and each of
said bars of candy is contained within a wrapper. Also within each
of said wrappers is a slip of paper which has printed thereon the
retail price at which the said bars of candy are to be sold to the con-
suming public. Said printed slip is effectively concealed from the
consumer until he has removed the said wrapper. The prices printed
on said slips are 1¢, 2¢, 3¢, 4¢, or 5¢, and these are the prices which
the consumer pays the retail merchant. The ultimate consumers
thus procure bars of candy of a uniform size, shape and quality at a
price of 1¢, 2¢, 3¢, 4¢, or 5¢, the same being determined wholly by lot
or chance.

(¢) Certain of said assortments of candy are composed of a num-
ber of pieces of chocolate-covered candies of uniform size, shape, and
quality together with a number of larger pieces of candy or articles
of merchandise, which larger pieces of candy or articles of mer-
chandise are to be given as prizes to purchasers of said chocolate-
covered candies in the following manner:

The majority of said chocolate-covered candies in said assort-
ments have centers of the same color but a small number of said
chocolate-covered candies have centers of a different color. The said
candies of uniform size, shape, and quality in said assortments retail
at the price of 1 cent each, but the purchasers who procure one of
said candies having a center of a different color than the majority
of said candies are entitled to receive and are to be given free of
charge one of the said larger pieces of candy or articles of mer-
chandise hereinbefore referred to. The purchaser of the last piece
of aforesaid chocolate-covered candies of a uniform size, shape, and
quality in each of said assortments is entitled to receive and is to
be given free of charge one of the larger pieces of candy or articles
of merchandise heretofore referred to. The aforesaid purchasers of
said candies who procure a candy having a center colored differently
from the majority of said pieces of candy and the purchaser of the
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last piece of candy in said assortments are thus to procure one of the
said larger pieces of candy or articles of merchandise wholly by lot
or chance.

Respondent furnishes to said wholesale dealers and jobbers with
said assortments of candies display cards to be used by retailers in
offering said candies for sale, which display cards bear a legend or
statement informing the prospective purchaser that the said assort-
ments of candies are being sold in accordance with the sales plans
above mentioned. :

Par. 3. Aforesaid wholesale dealers and jobbers of respondent
resell said assortments to retail dealers in various States of the
United States and said retail dealers expose said assortments for
sale in connection with the aforesaid display cards and sell said
candies to the purchasing public in accordance with the aforesaid
sales plans. Respondent thus supplies to and places in the hands of
others the means of conducting lotteries in the sale of its products
in accordance with the respondent’s sales plans hereinabove set forth.

Par. 4, Among the competitors of respondent referred to in para-
graph 1 are many who sell candies at wholesale and who do not offer
and place in the hands of others any packages or assortments of
candies which may be sold and distributed without rearrangement by
lot or chance. Respondent’s aforesaid practices tend to and do induce
the consuming public to purchase respondent’s said candies in pref-
erence to the candies of respondent’s said competitors because of (a)
the chance of obtaining one of said bars of candy at a price of 1¢
or 2¢ rather than at the maximum price of 3¢ or (b) the chance of
obtaining one of said bars of candy at 1¢, 2¢, 3¢, or 4¢ rather than at
the maximum price of 5¢, or, (¢) the chance of obtaining certain
pieces of candy or articles of merchandise free of charge.

Par. 5. The sale and distribution of candy by the retailers by the
methods described herein is a sale and distribution of candy by lot
or chance and constitutes a lottery or gaming device. A substantial
amount of candy is sold by retailers without any feature of lot or
chance and not as a lottery or gaming device, and the sale of candy
by lot or chance, as used by the respondent, is in direct competition
with candy which is sold without any lot or chance feature, and the
sale of candy without a lottery or gaming feature in connection
therewith is adversely affected by the sale of candy with the lottery
or gaming feature.

Par. 6. The Commission finds that the method of selling and dis-
tributing candy as above described is morally bad and encourages
gambling, especially among children; is injurious to the candy in-
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dustry because it results in the merchandising of a chance or lottery
instead of candy; and provides retail merchants with the means of
violating the laws of the several States. As stated above, many com-
petitors of respondent do not sell candy so packed and assembled
that it can be resold to the public by lot or chance. The Commis-
sion finds that these competitors are therefore put to a disadvantage
in competing, and that trade is diverted to respondent and others
using similar methods, from said competitors. The use of such
methods by respondent in the sale and distribution of candy is preju-
dicial and injurious to the public and its competitors, and has re-
sulted in the diversion of trade to respondent from its said competi-
tors, and is a restraint upon and a detriment to the freedom of fair
and legitimate competition in ‘the candy industry.

Par. 7. The sale and distribution of.candy by lot or chance is
against the public policy of many of the several States of the United
States, and some of said States have laws making lotteries and
gaming devices penal offenses.

CONCLUSION

The aforesaid acts and practices of respondent, Johnson-Fluker
Co., under the conditions and circumstances set forth in the fore-
gomrr findings of facts, are all to the prejudice of the public and
respondent’s competitors, and constitute unfair methods of compe-
tition in commerce, and constitute a violation of Section 5 of an
Act of Congress approved September 26, 1914, entitled “An Act
to create a Federal Trade Commlssxon, to deﬁne its powers and
duties, and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been considered by the Federal Trade
Commission upon the complaint of the Commission, the stipulation
entered into between the respondent and the chief counsel for the
Federal Trade Commission;.and the Commission having made its
findings as to the facts and conclusion drawn therefrom that the
respondent has violated the provisions of an Ac¢t of Congress ap-
proved on September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes ),

It i3 now ordered, That the respondent, J ohnson I‘luker Co, its
officers, agents, representatives and employees, in the manufacture,
sale and distribution in interstate commerce of candy and candy
products do cease and desist from:



JOHENSON-FLUKER CO. 325
317 Order

(1) Selling and distributing to jobbers and wholesale dealers for
resale to retail dealers, or to retail dealers direct, candy so packed
and assembled that sales of such candy to the general public are by
means of a lottery, gaming device, or gift enterprise.

(2) Supplying to or placing in the hands of wholesale dealers
and jobbers, or retail dealers, packages or assortments of candy which
are used without alteration or rearrangement of the contents of such
packages or assortments, to conduct a lottery, gaming device, or gift
enterprise in the sale or distribution of the candy or candy products
contained in said package or assortment to the public.

(3) Packing or assembling in the same package or assortment of
candy, for sale to the public at retail, pieces of candy of uniform
size, shape and quality, containing within their wrappers tickets or
slips of paper bearing different prices.

(4) Packing or assembling in the same package or assortment of
candy for sale to the public at retail, pieces of chocolate-covered
candy of uniform size, shape and quality, having centers of different
color, together with larger pieces of candy, or articles of merchan-
dise, which said larger pieces of candy, or articles of merchandise,
are to be given as prizes to the purchaser procuring a piece of candy
with a center of a particular color.

(5) Furnishing to wholesale dealers, jobbers and retail dealers
display cards, either with packages or assortments of candy or candy
products or separately, bearing a legend, or legends, or statements,
informing the purchaser that the candy or candy products are bemg
sold to the public by lot or chance, or in accordance with a sales plan
‘which constitutes a lottery, gaming device or gift enterprise.

(6) .Furnishing to wholesale dealers, ]obbers and retail dealers
display cards or other printed matter for use in connection with the
sale of its candy or candy products, which said advertising literature
informs the purchasers and purchasing public:

(@) That certain bars of candy of uniform size, shape and quahty
may be obtained for a price of 1¢, 2¢, or 3¢, depending upon the price
tag enclosed in the wrapper of the piece of candy selected by the
purchaser.

"(b) That certain bars of candy of uniform size, shape and quality
may be obtained for the price of 1¢, 2¢, 3¢, 4¢, or 5¢, depending upon
the price tag enclosed in the wrapper of the piece of candy selected
by the purchaser.

(¢) That upon the obtaining by the ultimate purchaser of a piece
of candy with a center of a particular color that a larger piece of
candy or other article of merchandise will be given free to said
purchaser.
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(d) That upon purchasing the last piece of candy in the package
or assortment a larger piece of candy or other article of merchandise
will be given as a prize,

1t is further ordered, That the respondent above mentioned within
30 days after the service upon it of this order shall file with the Com-
mission a report in writing, setting forth in detail the manner in
which this order has been complied with and conformed to.

MEMORANDA

The Commission as of the same date made three other consent
orders in cases similar to that in the Johnson-Fluker case above,
in that they involve combinations of two or more types of schemes
like those described in the cases of Quaker City Chocolate Co.,
Docket 1773, 18 F. T. C. 269, 276, et seq., Minter Brothers, Docket
1785, 18 F. T. C. 287, 295, et seq., and Advance Candy Co., Inc.,
Docket 1792, 18 F. T. C. 298, 305, et seq. Notes of such cases follow,
together with the dates on which complaints issued in the respective
cases:

R. E. Rodda Candy Co., Docket 1725. Complaint, November 21,
1929. Respondent manufacturer, with principal office and place of
business in Lancaster, Pa., sells to wholesale dealers, together with
explanatory display cards for retailer’s use in offering said candies,
various types of assortments, named and denominated by it—* Penny
Easter Egg” and “Penny Piggy Pick”, “‘One to Five? M. M.
Eggs”, and “¢101° Easter Rabbit Assortment” and #* 100’ Easter
Rabbit Assortment.” The composition and sale of said assortments
are described in the complaint as follows:

“ Penny Easter Egg Assortment” and “ Penny Piggy Pick ”—
Said assortments of candies are composed of a number of chocolate
covered pieces of candies of uniform size and shape, which are sold
at retail at the uniform price of one cent each, together with a num-
ber of larger pieces of candy which are to be given as prizes to
purchasers of said chocolate covered candies, in the following
manner:

Among the aforesaid chocolate covered candies are a number hav-
ing colored centers, and when said package of candies is displayed
for sale to the consuming public every purchaser of aforesaid choco-
late covered candies at the price of one cent each who procures one
of said candies having a colored center is entitled to receive, and
is to be given free of charge, one of the said larger pieces of candy
heretofore referred to. Each of said assortments of candies also
contains one piece of candy which is larger than any of the others
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contained in said assortments, and the purchaser of the last piece of
aforesaid chocolate covered candies in each of said assortments, re-
spectively, is entitled to receive, and is to be given free of charge,
said largest piece of candy heretofore referred to. Aforesaid pur-
chasers of said candies who procure candies having a colored center,
or who purchase the last piece of candy in said assortments, are
thus to procure one of said larger pieces of candy wholly by lot
or chance.

“¢One to Five’ M. M. Eggs "—Said assortment of candies is com-
posed of a number of chocolate covered pieces of candy of uniform
size and shape, which are sold at retail at prices of one to five cents
each depending upon the particular piece of candy chosen by the
purchaser, as hereinafter described.

Each piece of candy in said assortment is contained in a wrapper,
and printed on the inside of said wrapper, is the price of said piece
of candy, ranging from one to five cents. The purchaser of a piece
of said candy pays the price which is marked on the inside of the
wrapper in which said piece of candy is contained, and the price
which he pays is determined by lot or chance. '

“¢101° Easter Rabbit Assortment,” and “ ¢ 100’ Easter Rabbit As-
sortment ”—Said assortments of candies are composed of a number
of chocolate covered pieces of candy of uniform size and shape,
which are sold at retail at the uniform price of five cents each,
together with a number of larger pieces of candy which are to be
given as prizes to purchasers of said chocolate covered candies, in
the following manner:

Among aforesaid chocolate covered candies are a number having
colored centers, and when said package of candy is displayed for
sale to the consuming public every purchaser of aforesaid choco-
late covered candies at the price of five cents each who procures one
of said candies having a colored center is entitled to receive, and is
to be given free of charge, one of 'the said larger pieces of candy
heretofore referred to. Each of said assortments of candies also
contains one piece of candy which is larger than any of the others
contained in said assortments, and the purchaser of the last piece
of aforesaid chocolate covered candies in each of said assortments,
respectively, is entitled to receive, and is to be given free of charge,
said largest piece of candy heretofore referred to.

D. Goldenberg, Inc., Docket 1810—Complaint, May 1, 1930.—Re-
spondent manufacturer, with principal office and place of business in
Philadelphia, sells to wholesalers and jobbers, together with ex-
planatory display cards for retailer’s use in offering said candies,
two kinds of assortments, one of which is composed of chocolate
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covered penny candies of uniform size, etc., together with a number
of larger pieces and/or articles of merchandise, to be given as prizes
to the chance purchaser of one of a small number of said pieces, the
color of the enclosed center of which differs from that of the ma-
jority, or to the purchaser of the last of said penny pieces in such
assortment, and the other of which is composed of a number of bars
of uniform size, etc., within the individual wrappers of which there
are concealed slips containing the figure 1¢, 2¢, or 3¢, as the price to
be paid by the consumer to the retailer, depending on his chance
selection.

Block Candy Co., Docket 1956—Complaint, June 5, 1931.—Re-
spondent manufacturer, with principal office and place of business
in Atlanta, sells to wholesale and retail dealers, together with ex-
planatory display cards, two kinds of packages or assortments, one
of which is composed of chocolate covered penny candies of uniform
size, etc., together with a number of larger pieces and/or other arti-
cles of merchandise, acquisition of which is determined by the chance
purchase of one of a relatively few of said penny candies, the color
of the enclosed concealed center of which differs from that of the
majority, or by the purchase of the last of said penny pieces in the
particular assortment, and the other of which is composed of a num-
ber of candy bars of uniform size, etc., within the individual wrap-
pers of which there are concealed slips containing the figure 1¢, 2¢,
3¢, 4¢, or 5¢, as the price to be paid by the consumer to the retail
merchant, depending on his chance selection.

Mr. Henry C. Lank and Mr, G. Ed. Rowland for the Commission.

Mr. Henry H. Snelling, of Washington, D. C,, for R. E. Rodda
Candy Co. '

Mr. William Ginsburgh, of Philadelphia, Pa., for D. Goldenberg,
Inc.
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