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Brecht Candy Co ___________________________ _ 

92 F. (2d) 1002. 
Brown Fence & Wire Co ____________________ _ 

64 F. (2d) 934. 
Buttcrick Co., ct aLe __________________ ·------

4 F. (2d) 910. 
Butterick Publishing Co., et aL ______________ _ 

85 F. (2d) 522. 
Caufield Oil Co·-----------------------------

274 Fed. 571. 

note, 3-543. 
(C. C. A.) 22-1149. 

(C. C. A.) 12-739. 

(C. C. A.). "Memoranda," 20-
745. 

(C. C. A.) 25-1701. 

(C. C. A.) 17-680. 

(S.C. of D. C.) footnote, 3-542, 
(C. C. A.) 8-602. 

(C. C. A.) 23-1384. 

(C. C. A.) 4-542. 

Cannon v. U.s ___ -------------------------- (C. C. A.) footnote, 11-677. 
1 !l F. (2d) 823. 

Carey Mfg. Co., Philip, et aL---------------- (C. C. A.) 12-726. 
29 F. (2d) 49. 

Cassoff, L. F _______ ------------- --------- (C. C. A.) 13-612. 
38 F. (2d) 790. 

Chamber of Commerce of Minneapolis, et al.7 __ (C. C. A.) 4-G04, 10-687. 
280 Fed. 45; 13 F. (2d) 673. 

I For Interlocutory ord~r see "Memoranda," 20-744 or 8. &: D. 720. 
• For order of Circuit Court of Appeals on mandqto, see "Memoranda," 20-741 or 8. & D. 180. 
IJntcrlocutory order. See 8. & D. 722. 
• For Interlocutory order, sec "Memoranda," 20-743 or 8. & D. 716. 
'For Interlocutory order, see "Memoranda," 20-744 or 8. & D. 719, 
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Chase & Sanborn (Moir, John, tt al.) s ________ _ 
12 F. (2d) 22 

Chicago Portrait Co ________________________ _ 
4 F. (2::l) 759. 

Chicago Silk Co ____________________________ _ 

90 F. (2d) 689. 
Chil Service Training Bureau, Inc ____________ _ 

79 F. (2d) 113. 
Claire Furnace Co., et al o ___________________ _ 

285 Fed. 936; 274 U. S. 160 (47 S. Ct. 553). 

Consolidated Book Publishers, Inc ____________ _ 
53 F. (2d) 942. 

Cosner Candy Co __________________________ _ 
92 F. (2d) 1002. 

Counter Freezer Manufacturers, National Associ
ation of, et al. 

Cox, S. E .. J _________________ ·--------- -----

Crancer, L.A., ct al_ _______________________ _ 
Cream of Wheat Co.to ______________ , ---------

14 F. (2d) 40. 
Cubberley, U. S. ex. rei_ ___________________ _ 

Curtis Publishing Co ________________________ _ 

270 Fed. 881; 260 U. S. 568. 
Dodson, J. G ______________________________ _ 
Dollar Co., The Robert_ ____________________ _ 

Douglas Fir Exploitation & Export Co ________ _ 

Eastman Kodak Co. et aL ___ ----------------
7 F. (2d) 994; 274 U.S. 619 (47 S. Ct. 688). 

Edwin Cigar Co., Inc. _________ --------------
Electric Bond & Share Co. (Smith, A. E., et al.) __ 

34 F. (2d) 323; 1 F. Supp. 247. 
Electro Thermal Co ___________ - ___ ---------.-

91 F. (2d) 477. 
Evans Fur Co. et aL _______________________ _ 

88 F. (2d) 1008. 
Fairyfoot Products Co ______________________ _ 

80 F. (2d) 684. 
F. A. Martoccio Co. (HollywooJ Candy Co.) ___ _ 

87 F. (2d) 561. 
Fluegelman & Co., Inc., N __________________ -

37 F. (2d) 59. 
Flynn & Emrich Co ____ -------------------·-

52 F. (2d) 836. 

(C. C. A.) 10-674. 

(C. C. A.) 8-597. 

(C. C. A.) 2.'5-1692. 

(C. C. A.) 21-1197. 

(S. C. of D. C.), footnotes, 3-
543, 4-539; (C. A. of D. C.) 
5-584; (S. C.) 11-655. 

(C. C. A.) 15-637. 

(C. C. A.) 25-1703. 

(S. C. of D. C.) 22-1137. 

(C. C. A.), "Memoranda," 
20-739. 

(C. C. A.), footnote, 20-722. 
(C. C. A.) 10-724. 

(S. C. of D. C.), footnote, 
18-663. 

(C. C. A.) 3-579; (8. C.) 5-599. 

(C. C. A.) 20-737. 
(C. C. A.), footnote, 16-684; 

"Memoranda," 20-739. 
(S. C. of D. C.), footnote, 

3-539; "Memoranda," 20-
741. 

(C. C. A.) 9-642; (S. C.) 
11-669. 

(C. C. A.) 20-740. 
(D. C.) 13-563, 17-637. 

(C. C. A.) 25-1695. 

(C. C. A.) 24-1600. 

(C. C. A.) 21-1224. 

(C. C. A.) 24-1608. 

(C. C. A.) 13-602. 

(C. C. A.) 15-625. 

1 For Interlocutory order, see "Memoranda," 20-7~ or B. & D. 71~. 
1 For final decree of Supreme court or the Dlstnct of Columbta, see footnote, 3-M2 et seq., or B. & 

D.IOO. 
1° For Interlocutory order, see "Memoranda," 20-744, or B. & D. 720. 
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Fox Film Corporation________________________ (C. C. A.) 7-589. 
296 Fed. 353. 

Fruit Growers' Express, Inc ________ ----------
274 Fed. 205; 261 U. S. 629 (42 S. Ct. 518). 

Garment Mfrs. Assn., Inc. Pta] __ ------ ___ _ 

George Zi<'glL•r Co __________________________ _ 

90 F. (2d) 1007. 
Good-Grape Co ______________ -----------

43 F. (2rl) 70. . 
Goodyear Tire & Rublwr Co ____ _ 

92 F. (2d) 677. 
Granrl Rar.ids Varnixh Cu.u _____ -----------

41 F. (2cl) 996. 
Gratz et aL _ _ _ _______________________ _ 

258 Fed. 314; 253 U. S. 421 (40 S. Ct. 572). 
Guarantee VC'terina1y Co. et al ___________ _ 

285 FLd. 8-13. 
Gulf Refining Co. et a!. (Sinclair Refining Co. 

eta!.). 
276 Fed. 686; 261 U.S. 463 (43 S. Ct. 450). 

Hall, James B., Jr _____________ ------------
67 F. (2d) 993. 

Hammond Lurnblr Co ____ _ 

Hammond, Snydt•r & Co__ --------
284 Fed. 886; 267 U.S. 586 (45 S. Ct. 461). 

Harriet Hubbard Aycr, Inc __________________ _ 
15 F. (2d) 274. 

II euser, II erman _ _ _ _ _ _____________________ _ 

4 F. (2d) 632. 
Hills Bros___ __ _ __ ---------------~------

9 F. (2d) 481. 
Hires Turner Glass Co______ _ ------------

81 F. (2d) 302. 
Hoboken White Lead & Color Works, Inc. ____ _ 

67 F. (2d) 551. 
Hoffman Engineering Co ____________________ _ 
Holloway & Co., M. J., et aL ________________ _ 

84 F. (2d) 910. 
Hollywood Candy Co. (F. A. Martoccio Co.) ___ _ 

87 F. (2d) 561. 
Hughes, Inc., E. Griffiths ________ -----------

63 F. (2d) 362. 
Jiur8t & Son, T. C 

268 Fed. 874. 

(C.• C. A.) 3-628; footnote, 
6-559. 

(S. C. of D. C.); footnote, 18-
G63. 

(C. C. A.) 24-1625. 

(C. C. A.) 14-695. 

(C. C. A.) z.j-1707. 

(C. C. A.) 13-580. 

(C. C. A.) 1-571, 2-545; (S.C.} 
2-564. 

(C. C. A.) 5-iJ67. 

(C. C. A.) 4-552; (S.C.) 6-587. 

(C. C. A.) 20-740. 

(C. C. A.); footnote, 16-684;. 
"Memoranda," 20-739. 

(D. C.) 5-578; (S. C.) 8-632. 

(C. C. A.) 10-754. 

(C. C. A.) 8-628. 

(C. C. A.) 10-653. 

(C. C. A.) 21-1207. 

(C. C. A.) 14-711, 18-663. 

(C. C. A.) 21-1221. 
(C. C. A.) 22-1149. 

(C. C. A.) 24-1608. 

(C. A. of D. C.) 17-660, 
20-734. 

(D. C. )3 565. 

Icc Cream Manufacturers, Jnternation!'l Asso- (S. C. of D. C.) 22-1137. 
ciation of, et al. 

II For Interlocutory order, see "Memoranda," 20-74~, or B. & D. 724. 
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Indiana Quartered Oak Co ___________________ _ 

26 F. (2d) 340; 58 F. (2d) 182. 
Inecto, Inc.--------------------------------

70 F. (2d) 370. . 
International Association of Ice Cream Manu

facturers, et al. 
International Shoe Co.12 _________ --------- ___ _ 

29 F'. (2d) 518; 280 U. S. 291 (50 S. Ct. 89). 
Ironized Yeast Co __________________________ _ 
Johnson Candy Co., Walter H _______________ _ 

78 F. (2d) 717. 
Jones Co., Inc., H. C------------------------

284 Fed. 886; 267 U.S. 586 (45 S. Ct. 461). 
Juvenile Shoe Co ___________________________ _ 

289 Fed. 57. 
Kay, Abbott E ______ - _____ - ----------- _- -- __ 

35 F. (2d) 160. 
Kelley, James. ________________ ~ ____________ _ 

87 F. (2d) 1004. 
Keppel & Bro., Inc. R. F ____________________ _ 

63 F. (2d) 81; 291 U.S. 304; (54 S. Ct. 423)-
Kinney-Rome Co ___________ --------- _______ _ 

275 Fed. 665. 
Kirk & Co., Jas. S., et aLta ___________________ _ 

59 F. (2d) 179. 
IGrschmann Hardwood Co ___________________ _ 

I\lesner, Alfred (Shade Shop, etc.) ____________ _ 
6 F_ (2d) 701; 274 U.S. 145 (47 S. Ct. 557); 
'25 F. (2d) 524; 280 U. 8- 19 (50 S. Ct. 1). 

Kobi & Co., J. w.u _________________________ _ 
. 23 F. (2d) 41. 

Leader Novelty Candy Co., Inc ______________ _ 

. 02 F. (2d) 1002. 
Leavitt, Louis 16 ____________________________ _ 

16 F. (2d) 1019. 
Lee Co., George H _____ - ---------------------

Lee, U.S. v. (Sherwin et al. v. U.S,) __________ _ 
200 Fed. 517; 297 Fed- 704 (affirmed 268 

U.S. 369; 45 S. Ct. 517). 
Lesinsky Co., H ___ --------------------------

277 Fed. 657. 
Lighthouse Rug Co ___ -----------------------

35 F. (2d) 163. 
Loose-Wiles Biscuit Co .••• -------------------

299 Fed. 733-
Lorillard Co., P _________________ ------------

283 Fed. 999; 264 U. S. 298 (44 S. Ct. 336). 

(C. C. A_) 12-721, 16-683. 

(C. C. A.) 18-705, 2G-722. 

(S. C. of D. C.) 22-1137. 

(C. C. A.) 12-732 (S. C.) 
13-593. 

(C. C. A.) 20-737. 
(C. C. A.) 21-1195. 

(D. C.) 5-578; (S. C.) 8-632. 

(C. C. A.) 6-594. 

(C. C. A.) 13-575. 

(C. C. A.) 24-1617. 

(C. C. A.) 17-651; (S. C.) 
18-684. 

(C. C. A.) 4-546. 

(C. C. A.) 16-671. 

(C. C. A.); footnote, 16-684; 
"Memoranda," 20-739. 

(C. A. of D. C.) 9-650, (S. C.) 
11-661; (C- A. of D. C.) 
12-717; (8. C.) 13-581. 

(C. C. A-) 11-713. 

(C. C. A.) 25-1701. 

(C. C. A.) 11-635, 21-1228. 

(C. C. A.) "Memoranda," 2G-
722. 

(D. C.) (C. C. A.); footnote, 
6-559. 

(C. C. A.) 4-595. 

(C. C. A.) 13-587. 

(C. C. A.) 7-603. 

(D. C.) 5-558, (S. C.) 7-599. 

11 For interlocutory order, see "Memoranda," 20-745 or B. & D. 722. 
13 For interlocutory order, see "Memoranda," 20-745 or 8. & D. 723. 
It For Interlocutory order, see "Mcmoranr!a," 20-745 or S. & D. 721. 
u For Interlocutory order, see "Memoranda," 20-744 or B. & D. 721, 
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MacFadden Publications, Inc'. to ______________ _ 
87 F. (2d) 822. 

Maisel Trading Post, Inc _____ ---- ___________ _ 
77 F. (2d) 246, 79 F. (2d) 127, 84 F. (2d) 768. 

Maison PicheL •• ___ -------- --- _- ___ • _______ _ 
Maloney Oil & Mfg. Co. (Sinclair Refining Co. 

et al.). 
276 Fed. 686; 261 U. S. 468 (43 S. Ct. 450). 

Marietta Mfg. Co·--------------------------
50 F. (2d) 641. 

Martoccio Co., F. A. (Hollywood Candy Co.) __ 
87 F. (2d) 561. 

Masland Duraleather Co., et aL ______________ _ 

34 F. (2d) 733. 
Maynard Coal Co. 17 ______ --- __________ • _____ _ 

22 F. (2d) 873. 
McLean & Son, A., et al_ ____________________ _ 

84 F. (2d) 910. 
Mennen Co.l8 __ -- _ --.------ ________________ _ 

288 Fed. 774. 
Mid West Mills, Inc ________________________ _ 

90 F. (2d) 723. 
Miller, Ward J. (Amber-Ita) ________ ----------
Millers National Federation, et aL ___________ _ 

23 F. (2d) 968; 47 F. (2d) 428. 

Mills Novelty Co. et al., U.S. ex reL _________ _ 
Minneapolis, Chamber of Commerce of, et aJ.to __ 

280 Fed. 45; 13 F. (2d) 673. 
Mishawaka Woolen Mfg. Co _________________ _ 

283 Fed.1022; 260 U.S. 748 (43 S. Ct. 247). 
M. J. Holloway & Co., et aL-----------------

84 F. (2d) 910. 
Moir, John, et al. (Chase & Sanborn) 20 _______ _ 

12 F. (2d) 22. 
Morrissey & Co., Chas. T., etc _______________ _ 

47 F. (2d) 101. 
National Association of Counter Freezer Manu

facturers et al. 
National Biscuit Co.u ___________________ • ___ _ 

299 Fed. 733; 18 F. Supp. 667. 
National Harness Mfrs. Assn _________________ _ 

261 Fed. 170; 268 Fed. 705. 
National Silver Co __________________________ _ 

88 F. (2d) 425. 

(C. A. of D. C.) 13-605. 

(C. C. A.) 20-725, 21-1212, 
23-1381. 

(D. C.) footnote, 18-663. 
(C. C. A.) _4-552; (S. C.) 6-587. 

(C. C. A.) 15-613. 

(C. C. A.) 24-1608. 

(C. C. A.) 13-567. 

(8. C. of D. C.) 8-555, 6-575; 
(C. A. of D. C.) 11-698. 

(C. C. A.) 22-1149. 

(C. C. A.) 6-579. 

(C. C. A.) 25-1688. 

(C. C. A.) 21-1223. 
(S. C. of D. C.) 1Q-739 (C. A. 

of D. C.) 11-705 (S.C. of D. 
C.) 14-675 (footnote); (C. A. 
of D. C.) 14-712. 

(S. C. of D. C.) 22-1137. 
(C. C. A.) 4-604, 10-687. 

(C. C. A., S.C.) 5-557. 

(C. C. A.) 22-1149. 

(C. C. A.) 10-674. 

(C. C. A.) 14-716. 

(S.C. of D. C.) 22-1137. 

(C. C. A.) 7-603; (D. C.) 
24-1618. 

(C. C. A.) 4-539, 3-570. 

(C. C. A.) 24-1627. 

II For order o! the Suprem~ Court of the District of Columbia, denying petition lor writ of mandamus, 
etc., see "MemoraiHia," 20-742 or S. & D. 704. 

u For order or the Supreme Court or tho District or Culumbia on man<IRte from Court or Appeals or the 
DJ,trlrt of Ct>lumbla. see "Memoran<la," 20-742 or 8. & IJ., footnote, 650. 

n For Interlocutory ord~r. gee "Memoranda." 20-743 or S. & D. 715. 
It For !ntorlocutory or<ler, Stle "Memoranda," 20-744 or 8. & D. 719. 
11 For Jnterlorutor) ord,•r, see "Memoranda," 20-744 or 8. & D. 718. 
II For lntrrlocutory order, see "Memoranda," 20-743 or 8. & D. 716, 
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New Jersey Asbestos Co---------------------- (C. C. A.) 2-553. 
264 Fed. 509. 

Non-Plate Engraving Co _____________________ (C. C. A.) 15-597. 
49 F. (2d) 766. 

Norden Ship Supply Co., Inc., et al. (Winslow (C. C. A.) 4-578. 
et al.). 

277 Fed. 206. 
Northam Warren Corp _______________________ (C. C. A.) 16-687. 

59 F. (2d) 196. 
N ulomoline Co _________ ---------------------

254 Fed. 988. 
Ohio Leather Co.22 __________________________ _ 

45 F. (2d) 39. 

(C. C. A.), footnote, 3-542; 
"Memoranda," 20-740. 

(C. C. A.) 14-699. 

Oppenheim, Oberndorf & Co. (Sealpax Co.) 2a ____ (C. C. A.) 9-629. 
5 F. (2d) 574. 

Ostermoor & Co., Inc.2~---------------------- (C. C. A.) 11-642. 
16 F. (2d) 962. 

Ozment, C. J., etc _______________ ------------ (C. C. A.) 22-1135. 
Pacific States Paper Trade Assn. et aL_ ________ (C. C. A.) 8-608; (S. C.) 

4 F. (2d) 457; 273 U. S. 52 (47 S. Ct. 255); 11-636; (C. C. A.) 24-1631. 
88 F. (2d) 1009. ' 

Paramount Famous-Lasky Corp _______________ (C. C. A.) 16-660. 
57 F. (2d) 152. 

Pearsall Butter Co., B. S.2~------------------- (C. C. A.) 6-605. 
292 Fed. 720. 

Philip Carey Mfg. Co. eta!__ _________________ (C. C. A.) 12-726. 
29 F. (2d) 49. 

Powe Lumber Co., Thos. E-------------------

Procter & Gamble Co. et aL _________________ _ 
11 F. (2d) 47. 

Pure Silk Hosiery Mi'lls, Inc ••• --------------· 
3 F. (2d) 105. 

Q. R. S. Music Co.26 ________________________ _ 

12 F. (2d) 730. 
Queen Anne Candy Co. et aL ________________ _ 

84 F. (2d) 910. 
Raladam Co _______________________________ _ 

42 F. (2d) 430; 5.1 F. (2d) 587; 283 U.S. 643 
(5'1 S. Ct. 587). 

Raymond Bros.-Clark Co ____ -----_----- •• ----
280 Fed. 529; 263 U. S. 565 (44 S. Ct. 162). 

Real Products Corp. et aL ___________________ _ 

90 F. (2d) 617. 
Republic Iron & Steel Co ____________________ _ 

(C. C. A.), footnote, 16-684; 
"Memoranda," 20-739. 

(C. C. A.) 10-661. 

(C. C. A.) 8-595. 

(C. C. A.) 10-683. 

(C. C. A.) 22-1149. 

(C. C. A.) 14-683; (S. C.) 
15-598. 

(C. C. A.) 4-625; (S.C.) 7-594. 

(C. C. A.) 25-1685. 

(D. C.) (S. C. of D. C.), foot
note, 3-543. 

Ritholz, Benjamin D------------------------- (C. C. A.) 22-1145. 

"For Interlocutory order, see "Memoranda," 20-74~ or S. & D. 724. 
11 For Interlocutory order, see "Memoranda," 20-743 or S. & D. 717. 
11 For Interlocutory order, see "Memoranda," 20-744 or S. & D. 720. 
11 For Interlocutory order, sc~ "Memoranda," 20-743 or S. & D. 716. 
" For Interlocutory order, see ''Memoranda," 20-744 or S. & D. 719. 
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Royal Baking Powder Co.27 __________________ _ 

281 Fed. 744; 32 F. (2d) 966. 

Royal Milling Co. et aL---------------------
58 F. (2d) 581; 288 U.S. 212 (53 S. Ct. 335). 

Ryan Candy Co. (Southern Premium Manufac
turing Co., etc.). 

83 F. (2d) 1008. 

Savage Candy Co .• -------------------------
92 F. (2d) 1003. 

Sea Island Thread Co., Ino _________________ _ 

22 F. (2d) 1019. 
Sealpax Co. (Oppenheim, Oberndorf & Co.)28 __ _ 

5 F. (2d) 574. 
Sears, Roebuck & Co·-----------------------

258 Fed. 307. 
Shade Shop, etc., Alfred Klesner doing business 

under name of, see !Gesner, Alfred. 
Shakespeare Co·----------------------------

50 F .. (2d) 758. 
Sherwin et al. v. U.S. (Lee, U.S. v,) __________ _ 

290 Fed. 517; 297 Fed. 704 (affirmed, 268 
U.S. 369); (45 S. Ct. 517). . 

Sifers Confection Co. (H. I. Sif"'_s, etc.) _______ _ 
84 F. (2d) 999. 

Silver Co., L. B-----------------------------
289 Fed. 985; 292 Fed. 752. 

Sinclair Refining Co •• __ • ___ •••• _ •••••••••••• 
276 Fed. 686; 261 U. S. 463 (43 S. Ct. 450). 

Smith, A. E., et al., and Electric Bond and Share 
Co. 

34 F. (2d) 323; 1 F. Supp. 247. 
Southern Hardware Jobbers Assn _____________ _ 

290 Fed. 773. 
Southern Premium Manufacturing Co., etc. 

(Ryan Candy Co.). 
83 F. (2d) 1008. 

Sowles, M. H-------------------------------
Standard Education SocietY------------------

14 F. (2d) 947; 86 F. (2d) 692; 302 U.S. 112 
(58 S. Ct. 113). 

Standard Oil Co., of New Jersey, et aL •••••••• 
282 Feri. 81; 261 U.S. 463 (43 S. Ct. 450). 

Standard Oil Co., of New York_ ______________ _ 
273 Fed. 478. 

(C. C. A.) 4-614; (S. C. of 
D. C.) 11-6771 701; (C. A. 
of D. C.) 12-740. 

(C. C. A.) 16-679; (S. C.). 
17-664. 

(C. C. A.) 22-1143. 

(C. C. A.) 25-1705. 

(C. C. A.) 11-"705. 

(C. C. A.) 9-629. 

(C. C. A.) 1-56'21 2-536. 

(C. C. A.) 15-609. 

(D. C.); (C. C. A.), footnote, 
6-559. 

(C. C. A.) 22-1147. 

(C. C. A.) 6-559, 608. 

(C. C. A.) 4-552; (S.C.) 6-587. 

(D. C.) 13-563, 17-637. 

(C. C. A.) 6-597. 

(C. C. A.) 22-1143. 

(D. C.) "Memoranda" 20-740. 
(C. C. A.) 10-751; (C. C. A.) 

24-1591; (S.C.) 25-1715. 

(C. C. A.) 5-542; (S. C.) 6-587. ' 

(C. C. A.) 3-622. 

11 For lnterlocutoryor<ier In proceeding tormlnatlng In decision In 281 Fed. 744 (4-814), ltl ''Memoranda,'' 
20-743 or 8. & D. 715. 

For memorandum or decision of the Supreme Court of the District of Columbia, declining to grant a 
supersedeas to operate as an Injunction against Commission, pending appeal, and final decree dismissing 
plaintiff's bill on Nov. 15,1U27, ree "Memoranda," 20-742 or S. & D. 651. 

For order of Supreme Court or the District of Columbia on May 17, 1929, denying company's petition for 
writ of mandamus to require certain action of Commission re certain affida\"its ann motions, let "MemO' 
rand a," 20-742 or 8. & D. 703, 704. 

II For inte.riocutory ortlcr, ree "Memoranda," 20-743 or B. & D. 717, 
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SwUt & Co---------------------------------
8 F. (2d) 595; 272 U. S. 554 (47 S. Ct. 175). 

Temple Anthracite Coal Co-------------------
51 F. (2d) 656. 

Texas Co. (Standard Oil Co. of N. Y.) ________ _ 
273 Fed. 478. 

Thatcher Mfg. Co ________ -------------------
5 F. (2d) 615; 272 U.S. 554 (47 S. Ct. 175). 

Toledo Pipe-Threading Machine Co.2D _________ _ 

6 F. (2d) 876; 11 F. (2d) 337. 
U. 8. ex rel. CubberlCY---~-------------------

U.S. ex rel. Mills Novelty Co., et aL _________ _ 
Utah-Idaho Sugar CL'-- __ --------------------

22 F. (2d) 122. 
Vivaudou, Inc., V---------------------------

54 F. (2d) 273. 
Walker's New River Mining Co ______________ _ 

79 F. (2d) 457. 
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FEDERAL TRADE COMMISSION DECISIONS 

FINDINGS AND ORDERS, JUNE 1, 1037, TO NOVE~1BER 30, 1937 

IN THE MA'ITER OF 

WILLIAM F. ALLEN, CHARLES H. WOLF, EDWARD ~I. 
MULLEN, AND CHARLES H. CLARK, INDIVIDUALLY, 
AND DOING BUSINESS AS MILLER, BAIN, BEYER & 
COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8095. Complaint, Apr. 3, 193"1-Decision, June 2, 193"1 

Where partners engaged in the purchase of blankets and bedspreads from 
the manufacturers and in selling same to wholesale and retail dealers 
and to clubs, fraternal organizations, hospitals, charitable institutions, and 
associations, for resale and distribution to purchasing public-

.AdverUsed, through printed cards, circulars, and letters, and sold said prod
ucts for resale under, a "Club Plan," under which each week, In accord
ance with weekly drawings, one of a fixed number of members who 
obligated themsel>es to some small weekly payment for a specified num
ber of weeks, received, as determined by the name drawn by chance, ar
ticle of merchandise involved, without further puyments or further com
pliance with original undertaking, from which he was thus absolved, and 
thereby supplied to and placed 'in the hands of others the means of con
ducting lotteries in the sale of their products in accordance with afore
said sales plan, and aided and abetted, through aforesaid advertising, in 
inducing organizations, associations, and the like to purchase and dis
pose of their said products through lottery, gift enterprise, or game of 
chance, in yiolation of public policy, as long recognized in the common 
l'aw and criminal statutes, and of an established public policy of the 
United States Government, and in competition with many makers and 
sellers of blankets and bedspreads, unwilling to olrer or sell their said 
products together with a sales plan or method involYing a lottery, game 
of chance or gift enterprise, and who refrain therefrom, and with many 
unwilling to adopt and use said or any method involving a game ot chance 
or sale of a chance to win by chance or any other method contrary to 
public policy ; 

With result that purchusing public was induced and persnaded to buy their 
said products in preference to those otl'ered and sold by competitors, hy 
reason of said lottery or game of chance, and of inducing, through 81lid 
advertisements, circulars, and the like, purchase of their said products 
by aforesaid organizations and distribution thereof to consuming public 

1 

• 
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through such sales plan, and with rPsult that many dealers, associations, 
societies, and ultimate purchasers of blankets and bedspreads, attracted 
by said plan or method and element of chance Involved in sale thereof, 
as above set forth, were thereby induced to buy such articles, sold and dis
tributed by them, In preference to like merchandise offered and sold by 
aforesaid competitors who do not use same or equivalent method, and 
with tendency and capacity, by reason of said game of chance, to divert 
to them trade and custom from their said competitors who do not use 
such or an equivalent practice or method, to exclude from trade in ques
tion all competitors who are unwilling to and do not use same as unlawful, 
to lessen competition therein and tend to create a mouopoly in themselves 
and such other distributors as do use same or equivalent practice, and 
deprive purchasing public of benefit of free competition in trade in ques
tion, and to eliminate therefrom all actual, and exclude therefrom all 
potential, competitors who do not use such or an equivalent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Ile-n1'1J 0. Lam.k and Mr. P. 0. J(olinski for the Commission. 
Davies, Rlchberg, Beebe, Busick & Richardsffn, of ·washington, 

D. C., for respondents. 

Col\!PLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other pmposes," the 
Federal Trade Commission, having reason to believe that William 
F. Allen, Charles 11. Wolf, Edward M. Mullen, and Charles H. Clark, 
individually and as copartners doing business under the finn name 
and style of Miller, llain, lleyer & Company, hereinafter referred 
to as respondents, have been and are using unfair methods of compe
tition in commerce, as "commerce" is defined in said Act of Congress, 
and it appearing to said Commission that a proceeding by it in re· 
spect thereof would be in the public interest, hereby issues its com· 
plaint stating its charges in that respect as follows: 

PARAGRArH 1. The respondents are individuals doing business as 
a copartnership under the firm name and style of l\Iiller, llnin, llt>ycr 
& Company, with their principal office and place of business located 
at 1001 Filbert Street, in the city of Philadelphia, State of Pennsyl· 
vania. Respondents are now, and for seYeral years last past have 
been engaged in the business of buying blankets and bedspreads from 
the manufacturers thereof and in selling the same to wholesale und 
retail dealers and to clubs, fraternal organizations, hospitals, charita· 
ble institutions, and associations, for resale and distribution to the 
purchasing public. Respondents' customers are located at points in 
the various States of the United States, and respondents cause said 
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products when sold to be transported from their place of business in 
the city of Philadelphia, State of Pennsylvania, to purchasers thereof 
in the State of Pennsylvania and in other States of the United States 
at their respective places of business; and there is now, and has been 
:for several years last past, a course of trade and commerce by said 
respondents in such blankets and bed$preads between and among the 
States of the United States. In the course and conduct of their said 
business, respondents are in competition with other partnerships and 
with corporations and individuals engaged in the sale and distribu
tion of similar or like merchandise in commerce between and among 
the various States of the United States. 

P.AR. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents have offered for sale and sold their 
said blankets and bedspreads to purchasers, as described in para
graph 1 hereof, along with a sales plan or method by which the said 
blankets and bedspreads are to be resold to the purchasing public. 
Said sales plan or method involves the use of a lottery scheme or gift 
enterprise in the sale and distribution of said merchandise to the 
ultimate purchasers thereof. Respondents have advertised their said 
merchandise and their said sales plan or method by means of printed 
cards, circul:.trs, and letters. The sales plan or method as suggested 
and advertised by respondents, is as follows : 

The sales plan or method is described as a "Club Plan." Each club 
has a fixed number of members, usually sixty or a hundred. Each 
member of a club pays a fixed amount each week, usually 25¢, for a 
period not to exceed a given number of weeks, usually twenty or 
twenty-four weeks. At the end of the first week a drawing is held, 
and the member whose name or number is drawn receives one of the 
articles of merchandise being distributed for the payment of one 
week's dues, and such winner or member then is dropped from the 
club. Each succeeding week the same procedure is followed, and 
thus one member receives an article of merchandise for the payment 
of one week's dues, another for two weeks' dues, another for three 
weeks' dues, and so to the end of the fixed period.. At that time all 
remaining members receive one of the articles of merchandise, Lut 
such members have paid the full value of such merchandise. Thus 
by means of the sales plan or method offered by respondents the 
amount which an ultimate purchaser pays for an article of merchan
dise is detennined wholly by lot or chance. 

PAn. 3. The dealers and purchasers to whom respondents sell their 
blankets and bedspreads expose said blankets and bedspreads for sale 
and sell the same to the purchasing public in accordance with the 
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aforesaid sales plan or method. Respondents thus supply to and place 
in the hands o£ others the means of conducting lotteries in the sale 
of their products in accordance with the sales plan hereinabove set 
forth. The purchasing public is induced and persuaded to purchase 
respondents' said products in preference to blankets and bedspreads 
offered for sale and sold by respondents' competitors because of said 
lottery or game of chance. 

PAn. 4. The advertisements and circulars as distributed by respond
ents aid and u,bet in inducing organizations, associations and the 
like to purchase respondents' products and to dispose of the same by 
means of il lottery, gift enterprise, or game of chance. The purpose 
of respondents in so distributing their a<lvertising material and cir
culars describing the sales plan above mentioned is to induce organ
izations, associu.tions and the like to purchase respondents' said prod
ucts, and the distribution of said advertisments, circulars and the 
like has the effect of in<lucing the purchase of respondents' pro<lucts 
by such orgu.nizations aml the distribution of the same to the consum
ing public by means of said sales plan. 

PAn. 5. The sale of blankets and bedspreads to the purchasing 
public in the manner above alleged involves a lottery, game of chance, 
or a gift enterprise. 

The use by respondents of said sales plan or method in the sale 
o£ their merchandise, and the sale by and through the use thereof 
and by the aid of said sales plan or method, is a practice of the sort 
which the common law and criminal statutes have long deemed con
trary to public policy, and is contrary to an established public policy 
of tho Government of the United Stutes. The use by respondents 
of said sales plan or method has the tendency to unduly hinder 
competition or create monopoly. 

Many persons, firms, and corporations who make and sell blankets 
and bedsprea<ls in competition with the respondents, as above alleged, 
are unwilling to offer for sale or sell their said blankets and bed
spreads together with a sales plan or method which involves a lottery, 
game of chance, or a gift enterprise as above alleged, and such 
competitors refrain therefrom. 

PAn. G. 1\lany deniers, associations, societies, and ultimate pur
chaS('rs of blankets and bcuspreads are attracted by respondents' said 
sales plan or method and by the element of chance involved in the 
sale thereof in the manner above described., and are thereby induced 
to purchase blankets and bedspreads sold and distributed by respond
ents in preference to like merchandise offered for sale and sold by 
said competitors of respondents who do not use the same or an 
equivalent method. The use of said sales plan or method by re· 
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spondents has the tendency and capacity because of said game of 
chance to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method j to 
exclude from said trade all competitors who are unwilling to and 
who do not use the same or an equivalent method because the same 
is unlawful; to lessen competition in said trade and to tend to 
create a monopoly in respondents and such other distributors as use 
the same or an equivalent method; and to deprive the purchasing 
public of the benefit of free competition in said trade. The use of 
said method by the respondents has the tendency and capacity to 
eliminate from said trade all actual competitors and to exclude there
from all potential competitors who do not adopt and use said method 
or an equivalent method. 

PAR. 7. Many of said competitors of respondents are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance, or any other 
method that is contrary to public policy. 

PAR. 8. The aforementioned method, acts and practices of the re
spondents are all to the prejudice of the public and of respondents' 
competitors, as hereinabove alleged. Said method, acts and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
FedE.>ral Trade Commission, on April 3, 1937, issued and served its 
complaint in this proceeding upon the respondents above named, 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. On May 20, 
1937, the respondents filed their answer, in which answer they ad
mitted nil the material allegations of fact in said complaint to be 
true, and stated that they waived hearing on the charges set forth 
in said complaint, and consented that the Commission might, with
out trial, without the taking of further evidence, and without any 
other proceeding, make and enter its findings as to the facts and 
issue and serve upbn them an order to cease and desist from any 
methods of competition alleged in the complaint which constitute 
violations of Section 5 of the said Federal Trade Commission Act. 
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Thereafter, the proceeding regularly came on for final hearing 
before the Commission ~:m said complaint and the answer thereto, 
and the Commission, having duly considered the same and being now 
fully advised in the premises, finds this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondents are individuals doing business as 
a copartnership under the firm name and style of Miller, llain, 
Deyer & Company, with their principal office and place of business 
located at 1001 Filbert Street, in the city of Philadelphia, State of 
Pennsylvania. Respondents are now, and. for several years last past 
have been, engaged in the business of buying blankets and bedspreads 
from the manufacturers tiu:-reof and in selling the same to wholesale 
and retail dealers and to clubs, fraternal organizations, hospitals, 
charitable institutions, and associations, for resale and distribution to 
the purchasing public. Respondents' customers are located at points 
in the various States of the. United States, and respondents cause 
said. prod.ucts when sold to be transported from thrir place of busi
nC'ss in the city of Philadelphia, State of Pennsylvania, to purchasers 
thereof in the State of Pennsylvania and in other States of the 
United States at their respective places of business; and there is 
uow, awl has been for several years last past, a course of trade and 
commerce by said. respond.ents in such blankets and. bedspread.s be
tween and among the States of the United States. In the course 
and conduct of their said business, respondents are in competition 
with other partn<'rships and with corporations and individuals en
gag<'d in the sale and distribution of similar or like merchandise in 
commerce bl't,veen and among the various States of the United 
States. 

PAn. 2. In the course and conduct of their business, as de:;cribed 
in paragraph 1 hereof, respondents have offer<'d for :;ale and sold 
their said blank<>ts and bedspreads to purchasers, as described in 
paragraph 1 lwreof, along with !L sales plan or method by which 
the said blankets and belbprca<ls are to be r<'sold to the purchasing 
public. Said sales plan or metho<l involves the use of a lottery 
scheme or gift enterpris(' in the sale and distribution of ~aid mer
chandise to the ultimate purchasers tlwreof. Tiespon1lents have ad
wrtis<'d tlwir saicl nwrehandise and their said sales plan or method 
by means of printetl cards, circulars, and lettE-rs. The sales plan or 
method, us suggested and advertisl'd by respondE-nts, is as follows: 
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The sales plan or method is described as a "Club Plan." Each club 
has a fixed number of members, usually sixty or a hundred. Each 
member of a club pays a fixed amount each week, usually 25¢, for 
a period not to exceed a given number of weeks, usually twenty or 
twenty-four weeks. At the end of the first week a drawing is held, 
and the member whose name or number is drawn receives one of 
the articles of merchandise being distributed for the payment of one 
week's dues, and such winner or member then is dropped from the 
club. Each succeeding week the same procedure is followed, and 
thus one member receives an article of merchandise for the payment 
of one week's dues, another for two weeks' dues, another for three 
weeks' dues, and so to the end of the fixed period. At that time all 
remaining members receive one of the articles of merchandise, but 
such members have paid the full value of such merchandise. Thus 
by means of the sales plan or method offered by respondents the 
amount which an ultimate purchaser pays for an article of mer
chaiHlise is determined wholly by lot or chance. 

PAR. 3. The dealers and purchasers to whom respondents sell their 
blankets and bedspreads expose said blankets and bedspreads for 
sale and sell the same to the purchasing public in accordance with 
the aforesaid sales plan or method. Hespondents thus supply to and 
place in the hands of others the means of conducting lotteries in the 
sale of their products in accordance with the sales plan hereinabove 
set forth. The purchasing public is induced and persuaded to pur
chase respondents' said products in preference to blankets and bed
spreads offered for sale and sold by respondents' competitors because 
of said lottery or game of chance. 

PAR. 4. The advertisements and circulars as distributed by respond
ents aid and abet in inducing organizations, associations and the like 
to purchase respondents' products and to dispose of the same by 
means of a lottery, gift enterprise, or game of chance. The purpose 
of respondents in ~o distributing their advertising material and cir
culars describing the sales plan above mentioned is to induce organ
izations, associations and the like to purchase respondents' said 
products, and the distribution of said advertisements, circulars and 
the like has the effect of inducing the purchase of respondents' 
products by such organizations and the distribution of the same to 
the consuming puLlic by means of said sales plan. 

PAn. 5. The sale of blankets and bedspreads to the purchasing pub
lic in the manner uLove found involves a lottery, game of chance, 
or a gift enterprise. The use by respondents of said sales plan or 
method in the sale of their merchandise, and the sale by and through 
the use thereof and by the aid of said sales plan or method, is a prac-
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tice of the sort which the common law and criminal statutes have 
loner deemed contrary to public policy, and is contrary to an estab
lisl~d public policy of the Government of the United States. The 
use by respondents of said sales plan or method has the tendency to 
unduly hinder competition or create monoply. Many persons, firms 
and corporations who make and sell blankets and bedspreads in com
petition with the respondents, as above found, are unwilling to offer 
for sale or sell their said blankets and bedspreads together with a 
sales plan or method which involves a lottery, game of chance, or a 
gift enterprise, as above found, and such competitors refrain there
from. 

pAR. 6. Many dealers, associations, societies and ultimate pur
chasers of blankets and bedspreads are attracted by respondents' saiu 
sales plan or method and by the element of chance involved in the 
sale thereof in the manner above described, and are thereby induced 
to purchase blankets and bedspreads sold and distributed by respond
ents in preference to like merchandise offered for sale and sold by 
said competitors of respondents who do not use the same or an equiv
alent method. The use of said sales plan or method by respondents 
has the tendency and capacity, because of said game of chance, to 
divert to respondents trade and custom from their said competitors 
who do not use the same or an equivalent method; to exclude from 
said trade all competitors who are unwilling to and who do not use 
the same or an equivalent method because the same is unlawful; to 
lessen competition in said trade and to tend to create a monopoly in 
respond<:>nts and such other distributors as use the same or an equiva
lent method; and to deprive the purchasing public of the benefit of 
free competition in said trade. The use of said method by thl' 
respondents has the tendency and capacity to eliminate from said 
trade all actual competitors and to exclude therefrom all potential 
competitors who do not adopt and use said method or an equivalent 
method. 

PAn. 7. Many of said competitors of respondents are unwilling to 
adopt and use said method or uny method involving n. game of clumre 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. ' 

CO.XCLUSION 

The aforesaid acts and practices of the respondents, William F. 
Allen, Charles II. Wolf, Edward M. Mullen, and Charles II. Clark, 
individually and as copartners doing business under the firm name 
and style of Miller, llain, Beyer & Company, are to the prejudice of 
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the public and of respondents' competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This matter coming on to be heard by the Commission on the com
plaint filed herein on April 3, 1937, and the answer of the respond
ents filed May 20, 1937, in which answer the respondents state that 
they desire to waive hearing on the charges set forth in said com
plaint and that for the sole purpose of avoiding the trouble and 
expense incident to further continuance of this proceeding they 
refrain from contesting the proceeding and admit that all the mate
rial allegations of fact in said complaint are true, but within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 20, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
and not within the intent and meaning of any other law of the 
United Statrs, and further state that such answer does not consti
tute an admission of any conclusions of law and does not constitute 
an admission of fact for any other purpose than for the disposition 
of this proceeding and is not to be used against them in any other 
procerdin~, suit or action, and in which answer respondents consent 
that the Commission may, without trial, without the taking of fur
tlu.'r cvidrncr, nnd without any other proceeding, make and enter 
its findings as to the facts and issue and serve upon them an order 
to cease and desist from any methods of competition alleged in said 
complaint which constitute violations of Section 5 of the said Federal 
Trade Commission Act; and the Commission having made its findings 
as to the facts and conclusion that said respondents have violated 
the provisions of said Federal Trade Commission Act. 

It is ordered, That the respondents, 'Villiam F. Allen, Charles 
II. Wolf, Edward M. Mullen, and Charles II. Clark, individually 
and as copartners doing business under the firm name and style of 
Miller, Dain, Dryer & Company, their agents, representatives and 
employees, in connection with the sale and offering for sale and dis
tribution in interstate commerce of blankets, bedspreads, or other 
tnerchandise, do cease and desist from: 

1. Offering for sale and se1ling blankets, bedspreads, or other mer· 
chandise, to purchasers together with a sales plan or methou invoh'
ing the use of a lottery scheme or gift enterprise by which sai<l 
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blankets, bedspreads, or other merchandise, are to be or may be 
resold to the purchasing public. 

2. Advertising by means of printed cards, circulars, letters, or by 
any other means, the sale of blankets, bedspreads, or other merchan
dise, under any plan involving the use of a lottery scheme or gift 
enterprise. 

3. Aiding and inducing the purchasers o:f such blankets, bed
~preads, or other merchandise, to dispose of the ~arne by means of any 
lottery, gift enterprise, or game of chance. 

It is further ordered, That the respondents and each of them shall, 
within 60 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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IN THE MA'l'TER OF 

PENN DRY GOODS COMPANY, AND GEORGE J. NOTH
NAGEL TRADING AS THE STANLEY STORE AND AS 
AGENT OF PENN DRY GOODS COMPANY 

CO:.\IPLAINT, FINDINGS, AND ORDER IN REG.\RD TO TilE ALLEGED VIOLATI0;\1 
OF SEC. ll OL•' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3098. Complaint, Apr. 6, 1937-Decision, June 2, 1[137 1 

Where nn Individual engaged In the purchase of blankets and bedspreads from 
the mani1facturers or their selling agents, and in selling same to clubs, 
fraternal organizations, hospitals, charitable institutions, and associations, 
for resale and distribution to the purchasing public-

Auvertised, through printed cards, circulars, and letters, and sold said products 
for resale Wlder, a "Club Plan," under which each week, in accordance 
with weeldy drawings, one of a fixed number of members who obligated 
themselves to some !'mall weekly payment for a specified number of weeks, 
received, as determined by the name drawn by chance, article of mcrt•han
dise involved, without further pnyments or further compliance with original 
undertaking, from which he was thus absolved, and thereby supplied to and 
placed In the hanus of others the means of conducting lotteries in the sale 
of his products in accordance with nforesaid sales plan, and aided and 
abetted, through aforesaid advertising, in inducing organizations, associa
tions, and the like to purchase and dispose of his said products through lot
tery, gift enter[lrl~e, or game of chance, in Ylolatlou of public policy, as long 
recognized In the common law and criminal statutes, and of an established 
publlc policy of the United States Government, and in competition with 
many makers and sellers of blankets and bedspreads, unwilling to olrer or 
sell their said products together with a sales plan or method involving a 
lottery, game of chance, or gilt enterprise, and who refrain therefrom, and 
with many unwllling to adopt and use ~:mid or any method involving a 
game of chance or sale of a chance to win by chance or any other method 
contrary to public policy: 

With re,;ult that purchasing public was induced and persuaded to buy his said 
products in prcfcrenee to those otrered and sold by competitors, by reason of 
said lottery or game of chance, and of inducing, throug'h said advertise
ments, circulars, and the like, purchase of his said products by aforesaid 
organizations and distribution thereof to consuming public through such 
sales plan, and with result that many dealers, associations, societies, and 
ultimate purchnRers of blankets and bedspreads, attracted by said plan or 
method and l'lement of chance involved in sale thereof, as above set forth, 
wet·e thereby lndurPd to buy such articles, sold and distributed by him, in 
preference to like merchandise otrered and sold by aforesaid competitors 
who do not use same or equivalent method, nnd with tendency and capacity, 
by rc-nsou of said game of chance, to divert to him trade and custom from 
ltls snld comprtltor~ who do not use such or an equivalent practice or 
method, to u:clu<le from trade in question all competitors who are unwill-

l !\Jot)lfle() or()Pr pu!JJIHhl'd R8 Of July 2, 1937. 
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ing to and do not use same as unlawful, to lessen competition therein and 
tend to create a monopoly in him and such other distributors as do use 
same or equivalent practice, and deprive purchasing public of benefit of 
free competition ln trade ln question, and to eliminate therefrom all actual, 
and exclude therefrom all potential, competitors, who do not use such or 
an equivalent method: 

Bela, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

11/r. Henry 0. Lank and Mr. P. 0. [{olinski for the Commission. 
11/r. Herman Hurowitz, of Philadelphia, Pa., for Penn Dry Goods 

C(}, and Wright, Gordon, Zachry & Parlin, of New York City, for 
George J. Nothnagel. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Penn Dry 
Goods Company, a corporation, and George J. Nothnagel, an indi
vidual trading under the firm name and style of The Stanley Store 
and as agent of the Penn Dry Goods Company, hereinafter refetTetl 
to as respondents, have been and are using unfair nwthods of compe
tition in commerce, as "commerce" is defined in said act of Congress, 
and it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. The respondent, Penn Dry Goods Company, is a 
c.orporation organized and doing business under the laws of the State 
of New Jersey, with its principal office and place of business located 
at 731 Arch Street, in the city of Philadelphia, State of Pennsylvania. 
The respondent, George J. Nothnagel, is an individual trading under 
the firm name and style of The Stanley Store, with his principal place 
of business located at 734 Haddon Avenue, in the city of Collings
wood, State of New Jersey. The respondent Nothnagel does busi
ness in his own name and right and as agent for the respondent, l")enn 
Dry Goods Company. 

The respondent, Penn Dry Goods Company, is now, an<l for several 
years last past has been, engaged in the business of buyin~ blankets 
and bedspreads from the manufacturers thereof, or from nuuulf!tC
turers' agents, and selling the same to wholesale and retail dealers 
and to clubs, fraternal organizations, hospitals, charitable institutions, 
and associations for resale and distribution to the purchasing public. 

The respondent, George J. Nothnagel, trading under the firm name 
and style of The Stanley Store, is now, and for some time l:tst past 
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has been, engaged in the business of buying blankets and bedspreads 
from the manufacturers thereof, or their selling agents, and in selling 
the same to clubs, fraternal organizations, hospitals, charitable insti
tutions, and associations for resale and distribution to the purchas
ing public. The respondent Nothnagel has also, as agent for the re
spondent, Penn Dry Goods Company, been engaged in the business 
of taking orders for and selling blankets and bedspreads to clubs, 
fraternal organizations, hospitals, charitable institutions, and associa
tions, and forwarding said orders to the said respondent, Penn Dry 
Goods Company. · 

Respondents' customers are located at points in the States of Penn
sylvania, New Jersey, Maryland, and Delaware, and the respondents 
cause said merchandise when sold to be transported from their place 
of business in the city of Philadelphia, State of Pennsylvania, or the 
city of Collingswood, State of New Jersey, to the purchasers thereof 
at their respective places of business in the States above mentioned; 
and there is now, and has been for some time last past, a course of 
trade and commerce by said respondents in such blankets and bed
spreads between and among the States of the United States. 

In the course and conduct of their said business, respondents are in 
competition with other corporations and with other individuals and 
with partnerships engaged in the sale and distribution of similar or 
like merchandise in commerce between and among the various States 
of the United States. 

PAR. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents have offered for sale and sold their 
said blankets and bedspreads to purchasers, as described in paragraph 
1 hereof, along with a sales plan or method by which the said blankets 
and bedspreads are to be resold to the purchasing public. Said sales 
plan or method involves the use of a lottery scheme or gift enterprise 
in the sale and distribution of said merchandise to the ultimate pur
chasers thereof. Respondents have advertised their said merchandise 
and their said sales plan or method by means of printPd cards, circu
lars, and letters. The salPs plan or method, as suggested and adver
tisPd by respondents, is as follows: 

The sales plan or method is described as a "Club Plan." Each club 
has a fixed number of members, usually sixty or a hundred. Each 
member of a club pays a fixed amount each week, usually 25¢, for a 
period not to exceed a given number of weeks, usually twenty or 
twenty-four weeks. At the end of the first week a drawing 
is held, and the member whose name or number is drawn receives one 
of the articles of merchandise being distributed for the payment of 
one week's dues, and such winner or member then is dropped from the 
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club. Each succeeding week the same procedure is followed, and thus 
one member receives an article of merchandise for the payment of one 
week's dues, another for two weeks' dues, another for three weeks' 
dues, and so to the end of the fixed period. At that time all remaining 
members receive one of the articles of merchandise, bnt such members 
have paid the full value of such merchandise. Thus by mE>ans of the 
sales plan or method offered by respondent the amount which an ulti
mate purchaser pays for an article of merchandise is determined 
wholly by lot or chance. 

PAR. 3. The dealers and purchasers to whom respondents sell their 
blankets and bedspreads expose said blankets and bedspreads for sale 
and sell the same to the purchasing public in accordance with the 
aforesaid sales plan or method. Respondents thus supply to and place 
in the hands of others the means of conducting lotteries in the sale of 
their products in accordance with the sales plan hereinabove set forth. 
The purchasing public is induced and persuaded to purchase respond
ent's said products in preference to blankets and bPdspreads offered 
for sale and sold by respondents' competitors because of said lottery 
or game of chance. 

PAR. 4. The advertisements and circulars as distributed by re
spondents aid and abet in inducing organizations, associations and 
the like to purchase respondents' products and to dispose of the same 
by means of a lottery, gift enterprise, or game of chance. The pur
pose of rrspondents in so distributing their advertising material and 
circulars describing the sales plan above mentioned is to induce 
organizations, associations, and the like to purchase respondents' 
said products, and the distribution of said advertisements, circulars 
and the like has the effect of inducing the purchase of respondents' 
products by such organizations and the distribution of the same to 
the consuming public by means of said sales plan. 

PAn. 5. The sale of blankets and bedspreads to the purchasing 
public in the manner above alleged involves a lottery, game of 
chance, or a gift enterprise. 

The use by respondents of said sales plan or method in the sale of 
their merchandise, and the sale by and through the use thereof and 
by the aid of said sales plan or nwthod, is a practice of the sort which 
the common law and criminal statutes have long deemed contrary to 
public policy, and is contrary to an established public policy of the 
Government of the United States. The use by respondents of said 
sales plan or method has the tendency to unduly hinder competition 
or create monopoly. 

Many persons, firms, and corporations who make and sell blankets 
and bedspreads in competition with the respondents, as above alleged, 
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are unwilling to offer for sale or sell their said blankets and bed
spreads together with a sales plan or method which involves a lot
tery, game of chance, or a gift enterprise, as above alleged, and such 
competitors refrain therefrom. 

PAR. 6. Many dealers, associations, societies, and ultimate purchas
ers of blankets and bedspreads are attracted by respondents' said 
sales plan or method and by the element of chance involved in the 
sale thereof in the manner above described, and are thereby induced 
1 o purchase blankets and bedspreads sold and distributed by re
spondents in preference to like merchandise offered for sale and sold 
by said competitors of respondents who do not use the same or an 
equivalent method. The use of said sales plan or method by respond
ents has the tendency and capacity, because of said game of chance, 
to divert to respondents trade and custom from their said competi
tors who do not use the same or an equivalent method; to exclude 
from said trade all competitors who are unwilling to and who do 
not use the same or an equivalent method because the same is un
lawful; to lessen competition in said trade and to tend to create a 
monopoly in respondents and such other distributors as use the same 
or an equivalent method; and to deprive the purchasing public of the 
benefit of free competition in said trade. The use of said method by 
the respondents has the tendency and capacity to eliminate from 
baid trade all actual competitors and to exclude therefrom all po
tential competitors who do not adopt and use said method or an 
equivalent method. 

PAR. 7. Many of said competitors of respondents are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance, or any 
other method that is contrary to public policy. 

PAR. 8. The aforementioned method, acts and practices of the re
spondents are all to the prejudice of the public and of respondents' 
competitors, as hereinabove alleged. Said method, acts and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
Septemb£>r 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

REronT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress, approwd Sep
tember 2G, 1914, entitled "An Act to create a FedPral Trade Commis
sion, to define its powers and duties, and for other purposps,"' the 
Fcdl'rnl Trade Commission, on April 6, 1937, issued and Sl'rved its 

l5812tm--39----4 
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complaint in this proceeding upon the respondents above named, 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. On May 15, 
1937, the respondent, Penn Dry Goods Company, a corporation, filed 
its answer denying the allegations of said complaint, and on :May 24, 
1937, the respondent George J. Nothnagel, filed his answer, in which 
answer he stated that he desired to waive hearing on the charges 
set forth in the complaint and admitted that all the material nJlega
tions in said complaint, except as in said answer expressly denied, 
were true and consented that the Commission might, without further 
evidence and without any other proceeding, make and enter its find
ings as to the facts and serve upon him an order to cease and desist 
from any methods of competition alleged in the complaint which 
constitute violations of Section 5 of the said Federal Trade Com
mission Act. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said. complaint and the answers there
to, and. the Commission having duly considered. the same and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Hespondent, Penn Dry Goods Company, is a cor
poration organized and. doing business under the laws of the State 
of New Jersey, with its principal office and place of business 
located at 731 Areh Street, in the city of Philadelphia, State of 
Pennsy 1 vania. 

Respondent, George J. Nothnagel, is an individual trading under 
the firm name and style of The Stanley Store, with his principal 
place of business located at 734 Haddon Avenue, in the city of Col-
1ingswood, State of New Jersey. 

Respondent, George J. Nothnagel, trading un(ler the firm name 
and style of The Stanley Store, is now and for sometime last past 
has been engaged. in the business of buyin~ blankets and bedspreads 
from the manufacturers thereof or their selling agents, and in selling 
the same to clubs, fraternal organizations, hospitals, charitable insti
tutions, and associations, for resn.le and distribution to the purchasing 
public. Customers of tho respondent, George J. Nothnagel, are 
locn.ted at points in the States of Pennsylvania, New Jersey, Mary
land, and Delaware, and the respondent Nothnagel causes said mer
thandise when sold to be transported from his place of business in 
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the city of Collingswood, State of New Jersey, to the purchasers 
thereof at their respective places of business in the States above men
tioned; and there is now and has been for sometime last past a course 
of trade and commerce by said respondent in such blankets and bed
spreads between and umong the States of the United States. In the 
course and conduct of his business, respondent Nothnagel is in com
petition with other individuals and with corporations and partner
ships engaged in the sale and distribution of similar or like mer
chandise in commerce between and among the various States of the 
United States. 

PAR. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent Nothnagel has offered for sale and 
sold his said blankets and bedspreads to purchasers, as described in 
paragraph 1 hereof, along with the sales plan or method by which 
the said blankets and bedspreads are to be resold to the purchasing 
public. Said sales plan or method involves the use of a lottery 
scheme or gift enterprise in the sale and distribution of said mer
chandise to the ultimate purchasers thereof. Respondent has adver
tised his said merchandise und his said sales plan or method by 
means of printed cards, circulars, and letters. The sales plan or 
method, as suggested and advertised by respondent, is as follows: 

The sales plan or method is described as a "Club Plan." Each club 
has a fixe1l number of members, usually sixty or u hundred. Each 
member of a club pays a fixed amount each week, usually 25¢, for 
a period not to exceed a given number of weeks, usually twenty 
or twenty-four weeks. At the end of the first week a drawing is 
held, and the member whose name or number is drawn receives one 
of the articles of merchandise being distributed for the payment 
of one week's dues, and such winner or member then is dropped from 
the club. Each succeeding week the same procedure is followed, and 
thus one nwmber receives an article of merchandise for the payment 
of one week's dues, another for two weeks' clues, another for three 
weeks' clues, and so to tl1e end of the fixed period. At that time all 
n~maining members receive one of the articles of merchandise, but 
such members have paid the full value of such merchandise. Thus 
by means of the sales plan or method offered by respondent Noth
nagel the amount which an ultimate purchaser pays for an article 
of merchandise is determined wholly by lot or chance. 

PAR. 3. The dealers and purchasers to whom respondent Noth
nagel has sold his blankets and bedspreads have exposed said blankets 
and bedspreads for sale and have sold the same to the purchasing 
public in accordance with the aforesaid sales plan or method. Re
~pondcnt Nothnagel has thus supplied to and has placed in the bands 
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of others the means of conducting lotteries in the sale of his products 
in accordance with the sales plan hereinabove set forth. The pur
chasing public has been induced and persuaded to purchase respond
ent's said products in preference to blankets and bedspreads offered 
for sale and sold by respondent's competitors because of said lottery 
or game of chance. 

PAR. 4. The advertisements and circulars as distributed by respond
ent Nothnagel aided and abetted in inducing organizations, associa
tions and the like to purchase respondent's products and to dispose 
of the same by means of a lottery, gift enterprise, or game of chance. 
The purpose of rPspondent in so distributing his advertising ma
terial and circulars describing the sales plan above mentioned has 
been to induce organizations, associations and the like to purchase 
respondent's said proLlucts, and the distribution of said advertise
ments, circulars, and the like has had the effect of inducing the pur
chase of respondent's protlucts by such organizations and the distribu
tion of the same to the consuming public by means of said sales 
plan. 

PAn. 5. The sale of blankets and bedspreads to the purchasing 
public in the manner above found involves a lottery, game of chance, 
or a gift enterprise. The use by respondent of said sales plan or 
method in the sale of his merchandise, and the sale by and through 
the use thereof and by the aid of said sales plan or method, is a 
practice of the sort which the common bw and criminal statutes have 
long deemed contrary to public policy, nnd is contrary to an estab
lished public policy of the Government of the United States. The 
use by respondent of said sales plan or method has had the tendency 
to unduly hinder competition or create monopoly. Many persons, 
firms, and corporations who make and sell blankets and bedspreads 
in competition with respondent Nothnagel, as above found, are un
willing to offer for sale or sell their said blankets and bedspreads 
together with a sales plan or method which invoh·es a lottery, game 
of chance, or a gift enterprisE', as above found, and such competitors 
refrain therefrom. 

PAn. 6. l\Iany dealers, associations, societies and ultimate pur
chasers of blankets and bedspreads haYe been attracted by respond
ent's said sales plan or method and by the element of chance in
volve<l in the sale thereof in the manner above described, and have 
been thereby induced to purchase blankets and bedspreads sold and 
distributed by respondent Nothnagel, in preference to like merchan
dise offered for sale and sohl by said competitors of respondent who 
do not use the same or an Pquivalent method. The use of said sales 
plan or method by respondent has had the tendency and capacity, 
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because of said game of chance, to divert to respondent trade and 
custom from his said competitors who do not use the same or an 
equivalent method; to exclude from said trade competitors who are 
unwilling to and who do not use the same or an equivalent method 
because the same is unlawful; to lessen competition in said trade 
and to tend to create a monopoly in respondent Nothnagel and such 
other distributors as use the same or an equivalent method; and to 
deprive the purchasing public of the benefit of free competition in 
said trade. The use of said method by respondent Nothnagel has 
had the tendency and capacity to eliminate from said trade actual 
competitors and to exclude therefrom potential competitors who do 
not adopt and use said method or an equivalent method. 

PAR. 7. 1\Iany of said competitors of respondent Nothnagel are 
unwilling to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance, 
or any other method that is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, George J. Noth
nagel, individually and trading as The Stanley Store, have been to 
the prejudice of the public and of respondent's competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 2G, 1914, entitled. "An Act to create a Federal Trade Com
mission, to define its powers and d.uties, and. for other purposes." 

MODIFIED ORDER TO CEASE AND DESIST 1 

This matter comes on to be heard by the Federal Trad.e Commis
sion on the complaint filpu herein on April G, 1V37, the answer of 
the respondent, Penn Dry Goods Company, a corporation, filed 1\Iay 
15, 1937, and. the answer of respondent, George J. Nothnagel, an indi
vidual trading under the firm name and style of The Stanley Store, 
filed hen•in on l\Iay 24, 1V37. 

The answer of respondent, George J. Nothnagel, as aforesaid, states 
that he dPsir{'s to waive }l{'aring on the chargPs set forth in the com
plaint, and that for the sole purpose of avoiuing the trouble and 
expense incident to further continuation of this procl'cding he refrains 
from contesting this procet>ding, and admits that all the material 

1 Tbe ell'ect of salcl ortlt>r !Mhucd ns of July 2, 1()37, Is to add to the third and la8t num
bered paragraph of the original order the following qunllflcntlon, namely: "this pro,·l•lon 
not applying to anl••s of nwrchantliAe not al'eompanlcd by any acts of rt>spondent aiding or 
Inducing dlHposltlon thereof under any plan Involving a lottPry, gift enterprl~c, or game 
of chanee." 
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facts alleged in said complaint, except that he is or acts as agent 
for the Penn Dry Goods Company, are true, but within the intent 
and meaning of Section 5 of the Federal Trade Commission Act 
only and not within the intent and meaning of any other law of the 
United States, such answer not constituting an admission of fact 
for any other purpose nor to be used against him in any other pro
ceeding, suit or action; and that said respondent Nothnagel consents 
that the Commission may, without trial, without the taking of fur
ther evidence, and without any other proceeding, make and enter 
its findings as to the facts and issue and serve upon hiin an order 
to cease and desist from any methods of competition alleged in the 
complaint which constitute violations of Section 5 of the said Federal 
Trade Commission Act. 

The answer of respondent, Penn Dry Goods Company, a corpora
tion, denies that it has indulged in the practices complaiued of in 
said complaint, and denies that the said respondent Nothnagel is or 
has been its agent, representative, or employee. 

The Commission, on June 2, 1937, having made its findings us to the 
facts and conclusion that said respondent Nothnagel has violttted the 
provisions of an Act of Congress, approved September 2G, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," and the Commission, 
on June 2, 1937, having entered its order to cease and desist against 
the respondent, George J. Nothnagel, and the matter now coming on 
for recousideration upon the request of counsel for the re;;pondent, 
George J. Nothnagel, dated June 25, 1937, requesting a modification 
of said order to cease and desist, and the Commission having duly 
considered the said request and being now fully advised in the 
premises. 

It is ordered, That the order to cease and desist heretofore entered 
on June 2, 1937, be, and the same hereby is, vacated and set aside. 

It is further ordered, That the respondent, George J. Nothnagel, 
un individual trading und<.'r the firm name and style of The Stan ley 
Ston•, his agents, and ('mployees, in connection with the ofFering for 
sale, sale and distribution in interstate commerce of blankets, b<>d
e;preads, or other merchandise, do cease and dt>sist from: 

1. Offering for sale and selling blankets, b<.'dspreaJs, or other mer
chandisl', to purchas<.'rs tognther with a sales plan or method involv
ing the use of a lottery scheme or gift enterprise by which said 
blankets, bedspreads, or other merchandise, are to be or may be resold 
to the purchasing public. 

2. Advertising by means of printed cards, circulars, letters, or by 
any other means, the sale of blankets, bedspreads, or other mer-
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chandise, under any plan involving the use of a lottery scheme or a 
gift enterprise. 

3. Aiding and inducing the purchasers of such blankets, bed
spreads, or other merchandise, to dispose of the same by means of 
any lottery, gift enterprise, or game of chance; this provision not 
applying to sales of merchandise not accompanied by any acts of 
respondent aiding or inducing disposition thereof under any plan 
involving a lottery, gift enterprise, or game of chance. 

It i.~ further ordered, That the respondent, George J. Nothnagel, 
individually and trading as The Stanley Store, shall, within GO days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 

It i.~ further ordered, That the said complaint, insofar as it relates 
to the respondent, Penn Dry Goods Company, a corporation, be 
and the snme is hereby dismissed without prejudice. 
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IN THE MATTER OF 

HADDORFF PIANO COMP£\NY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 301,1. Complaint, Jan. 27, 1937-Decision, June 5, 1937 

Where a corporation engaged In the manufacture of pianos and In sale and 
distribution thereof to retailers for resale, in competition with those who 
make and sell such products similar to its so-called "Vertichord Grand" 
type and not in any way represent their respective products as having 
mechanical features and othet· proi>erties similar to grand pianos, and 
thus designate their respective products, and in competition with others 
who make pianos with same mechanical features and other qualities 
possessed by grand pianos and do thus designate same; in adn•rt!sing afore
said type, among others made and dealt In by it, in periodicals and trade 
journals of g<'neral circulation, and In pamphlets, folders, suggested sales 
talks and other advertising literature circulated to Its customers and 
prospecth·e customers-

Made U!>C of word "Grand" In trade name "Vertlchord Grand" to designate and 
describe Its aforesaid type, and represented that said plano possessed same 
mechanical or overntlng features as those of the type generally designated 
and referred to as grand pianos, through such statements ns "• • • 
designed to • • * maintain grand plano tone quality," "* * * Yol
ume and tone of a fine grand without taking up a grand's space," "All the 
advantages of a large grand plano," "• * • deep mellow tone of a large 
grand piano," and urged, In its said suggested sales talks, use of name 
"Vertlchord Grund" to describe sold product, and, in Jlllmphlets distributed 
to retailers for m<•mbers of the purch:.u;ing public, rmphasizcd economy of 
space along with featured characteristics of the grand, notwithstanding 
fact It did not have, among distinctive operating or nw<·hanical f<•atures 
diff<'rent from and In some case9 superior to thoRe of pianos of other tyves, 
strings placed hot·lzontally, gravity action of hnmmers and shifting soft 
pedal, and, while possessing tonal qualities comparable to those of baby 
grand, it did not possess such qualities comparable to those of the large 
or concert size grand plano; 

With tendPncy and capacity to mislead membPrs of the purchasing public 
Into tho erroneous and mlstakNt belit•f that Its ~altl pianos, thus de-.lg
nnted, posse~sed !;Ume opPratlng or medwnieal features ns presPnt In 
grand pianos, as long llesiJ,:'nllt('d, described oud known to I•lano trade 
and purchasing public, and pref<•rrt-d by mnny users, ond Into pnreha~o-e 

of Its so-called "Vert!Phord Grand" type plano by rPason of sneh bPII<'f, 
and with f('snlt of thcrehy placing In the hands of retailers lnstrunwnt 
and mean!:! whereby tlwy might mlsr<'present the ol)l'rnting or meebanlcnl 
features and other pt·opertl('s of said products and imluee mPmbers of pur· 
chasing public to buy the same by rraf;on thereof, and with resnlt that 
trade was dh erted to It from competitors, likewise engage(\ In dlstribn
tlon and sale of pianos, who have not made use of like or similar state
ments and reprPsentatlons in sale of thelr re~pectlve products In commerce: 
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l/eld, That such acts and practices were to the prejudiee of the public and 
competitors and constituted unfair methods of competition. 

111 r. J, T. lV el('h for the Commission. 
Air. Axel A. llofgren, of Chicago, Ill., for respondent. 

Col\II'LAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'' the 
Federal Trade Commission, having reason to believe that Iladdorff 
Piano Company, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as "commerce" is defined in said act of Congress, and it appearing 
to said Commission that a proc<>eding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

PAR.\GRAPII 1. Respondent, Haddorff Piano Company, is a corpora
tion, existing and doing business under and by virtue of the laws of 
the State of Illinois with its principal office and place of business 
located at 1900 Harrison Avenue, in the city of Hockford, State of 
Illinois. Respondent is now, and has been for a number of years, 
engaged in the business of manufacturing, distributing, and selling 
pianos to retail tkalers for resale, in commerce as herein set out. 

r AR. 2. Respomll:'nt, being engaged in business as aforesaid, causes 
said pianos, when sold by it, to be transported from its office and 
principal place of business in the State of Illinois to the respective 
purchasers thereof located at various points in the States of the 
United Stn.tes other than the State of Illinois. For more than one 
yrn r last past, the respondent has maintained n constant current of 
trade in the pianos manufactured, distributed, and sold by it, in 
commrrce among and brtween the various States of the United States 
and in the District of Columbia. 

PAn. 3. In the course nnd conduct of its business the respondent 
is now, nnd has bern for many years, in substantial competition with 
ot hrr corporations and with firms antl individuals likewise engaged 
in the busin<'~S of distriLutin~ and selling pianos, in comnwrct. 
n.mong anti bt>twPen the various States of the United States and in 
the n;strict of Columbia. 

PAn. 4. One of the various types of pianos manufactm'Cll and dis
tl'ibntrd in commerce as hereinabove set out by the respondent is des
ignated and desnibed by it as the "Vertichord Grand." Upon each 
of the pianos of this type there is imprinted upon the center of the 
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front panel thereof the words "Haddorff V ertichord Grand." In 
the course of the operation of said business, and for the purpose of 
inducing customers and prospective customers to purchase said 
pianos, the respondent has, from time to time, caused advertisements 
to be inserte<l in periodicals an<l tra<le journals of general circula
tion throughout the United States and has printed and circulated 
throughout the several States to said customers and prospective cus
tomers, through the United States mails and otherwise, pamphlets, 
folders, suggested sales talks, and other advertising literature, some 
of which literature is designed and intended to he used by the retail
ers purchasing said ·pianos in the offering for sale and sale of 
respondent's pianos. In said advertising literature above referred 
to, the respondent has caused its corporate name, Hadclorff Piano 
Company, to be prominently and conspicuousfy displayed, together 
with such statements as follows: 

Cleverly designed to take much less space than n grand and yet to maintain 
grand plano tone quality. 

Tone of a parlor grand. 
It solves the problem of creating a plano that literally has the volume and 

tone of a fine grand without taking up a grand's space. 
Iladdorft:'s Ingenious plano engineers have devised a way of using longer 

strings in less t;;pace (and we can prove the paradox) thus giving full, rounded 
grand plano tone. 

All the advantages of a large grand plano, 
It has tbe deep mellow tone of a large grond plano. 

In its suggested sales talk distributed to retailers appear such state
ments as: 

In conversation there Is a tenueu<'y to shorten this to just "Vertlchord''. 
"Vertlrhoru" indicates "ve1·t1cal strings" or "vertically strung", but that by itsdf 
is not a complete description of the lm;tnJment. It Is a horizontal plano, verti
cally strung. Vertichord Grund is therefore an accurate and proper name. Its 
constant use In full has been proved to have a ,·ery favorable effect in the promo
tion and sale of the instrument. 

In pamphlets which it distributes to its retailers for distribution to 
members of the purchasing public in connection with the offering for 
sale and sale of its pianos appear such statements as: 

The name chosen for the new Instrument, Vl'rtlchord Grand, is descri!lt!Ye 
of the new form. In Its main mass and main elrect the plano is horizontal 
(granu), but at that Jlolnt in the structure of an ordinary grand where the 
curve in tbe rim begins, the strings are up-enued (which is the significance of 
"Vert1chord"). The result Is a plano which combines the grace and di'Cornth·e 
charm of the old svlnet, with the string length, 80undlng board an•a, and general 
tonal character of a sizeable grand of excellent quality, projects into the room 
only twenty-five and one-half Inches, and costs much less than any other plano 
of the same style, appeal and a comparable musical quality. 
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All of said statements, together with other similar statements not 
herein set out, purport to be descriptive of the type of pianos manu· 
factured and distributed by the respondent under the name "Verti· 
chord Grand." In all of said advertising literature, in the state· 
ments above set out, and in many other statements, the respondent 
represents, either directly or through implication, that the type of 
pianos referred to in said statements is the same as or is comparable 
to and has the same operating or mechanical features, tonal qualities 
nnd other merits as the type of pianos generally known to and desig· 
nated by the trade and public generally as Grand pianos. 

P A.R. 5. For a period of many years, one type of piano has been 
designated, described and known, both to the trade and to the 
purchasing public, as a Grand piano. Many users of pianos have 
expressed, and actually have, a preference for pianos of this type. 
Pianos of this type possess distinctive operating or mechanical fen· 
tures and tonal qualities different from and superior to the operating 
or mechanical features and tonal qualities of pianos of any other 
type. Among these features and tonal qualities are horizontal 
!m·inging, gravity action of hammers, placement and resonance of 
t:ounding board, shifting soft pedal, superior touch and, in many 
pianos, the presence of a true sostenuto pedal. When members of the 
purchasing public purchase pianos designated, described and referred 
to as Grand pianos, they expect to receive pianos possessing the 
operating or mechanical features and tonal qualities above 
'referred to. 

PAn. G. The pianos manufactured and distributed by the respond· 
ent, in commerce as herein set out, and designated as "Vertichord 
Gran<l'' pianos do not possess the same operating or mechanical 
features and tonal qualities as are possessed by the type of pianos 
generally known nnd referred to as Grand pianos. The so-called 
"Vertichord Grand" pianos do not possess horizontal stringing of the 
chords or strings and do not have sounding boards that are placed 
horizontally or that have the same resonance and tonal qualities as 
sounding boards found in the type of pianos generally known and 
ref£'rred to as Grand pianos. The so-called "Vertichord Grand" 
pianos do not have a gravity action of hammers that strike the strings 
or chords and do not have the superior touch found in pianos of 
the type commonly known as Grand pianos. The respondent's so· 
called "Vertichord Grand" pianos do not have shifti~g soft pedals 
nnd do not have sostenuto pedals. The general mechanical features 
nnd tonal qualities of the so-called "Vertichord Grand" pianos are 
not comparable to the mechanical features and tonal qualities of that 
type of pianos hereinabove referred to as Grand pianos. 
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PAR. 7. There are among respondent's competitors those who manu
facture and sell in commerce, as herein set out, pianos having many 
of the same mechanical features and tonal qualities as respondent's 
"Vertichord Grand" pianos and having a similar general appearance 
to said pianos, who do not, in any way, misrepresent the character 
and quality of their respective pianos or the mechanical features and 
tonal qualities thereof and who do not designate their respective 
pianos of this type as being Grand pianos. There are also among 
respondent's competitors those who manufacture pianos designated 
by them as Grand pianos which do have the same mechanical features 
and tonal qualities possessed by the type of pianos hereinabove re
ferred to as Grand pianos and who truthfully designate their pianos 
as Grand pianos and truthfully advertise and represent the true 
character and nature of their respective products. 

PAR. 8. The acts and practices of the respondent in using the 
aforesaid statements and representations in its advertising literature 
and in advertising literature furnished by it to retailers, in offering 
for sale and selling its so-called "Vertichord Grand" pianos have 
had, and now have, the tendency and capacity to mislead and deceive 
members of the purchasing public into the false and erroneous belief 
that said pianos possess the same operating or mechanical features 
and tonal qualities pr('scnt in pianos of the type generally known 
and designated as Grand pianos and into the purchase of respond
ent's so-called "Vertichord Grand'' pianos on account of said belief 
induced as aforesaid. The acts an<l practices of the respon<lent as 
hereinabove set out also place in the han<ls of retail <lealers an in
strument and a means whereby said retail dealers may misrepresent 
the operating or mechanical fpatures an<l tonal qualities thereof and 
induce mPmbrrs of the purchasing public to buy said pianos on 
account of such misreprPsentations. As a result therpof, trade has 
been unfairly diverted to the respondent from competitors likewise 
engaged in the business of distributing and selling pianos who truth
fully al!\'ertise and represent tlH' nature and character of their re
Sp<'ctive products. As a consPquence thereof, substantial injury has 
lJPen, and is now bPing, done by r<'spondent to competition, in com
m<'rce among unci bt>twe<'n the vurions States of the United Stutes 
an<l in the District of Columbia. 

PAu. 0. The r.bove and ~orc•going acts, practices, an<l represPnta
tions of the respondent have been, and are, all to the prejnlliee of 
the public an<l respondent's competitors as aforesaid, and constitute 
unfair methods of competition within the menninrt an<l intent of 
Section 5 of an Act of CongrPss approved 8<'ptember 26, 1914, en-
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titled ".An Act to create a Federal Trade Commission, to define its 
power_s and duties, and for other purposes." 

REPORT, Fnmnws AS TO THE FACTs, AND ORDER 

11ursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to cll'fine its powers and duties, and for other purposes," 
the Federal Trade Commission, on January 27, 1937, issued and 
s<>rved its complaint in this proceeding upon respondent lladdorff 
Piano Company, charging it with the use of unfair methods of com
petition in commerce in violation of· the provisions of said act. 
After the issuance of said complaint and the filing of respondent's 
answer, the Commission, by order entered herein, granted respond
ent's motion for permission to withdraw said answer and to substi
tute therefor an answer aJmitting all the material allegations of the 
complaint to be true. and waiving the taking of further evidence and 
all other intervening proceJure, which substitute answer was duly 
fiiE.'d in the office of the Commission. Thereafter, this proceeJing 
regularly came on for final hearing before the Commission on the 
snid complaint and the substitute answer, briefs and oral arguments 
of counsel having been waived, and the Commission having duly 
consillerE.'d the same and being now fully advised in the premises, 
finds that this proceeJing is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P.\RAGR.\PII 1. Respondent IIaddorff Piano Company is a corpo
ration existing and doing business under and by virtue of the laws 
of the State of Illinois. Its principal office and place of business are 
located at 1900 Harrison A venue, in the city of Rockfard, State of 
Illinois. For a number of years, r£>spondent has been engaged in the 
business of manufacturing pianos. It sells and distributes its pianos 
to retail dealers for re'iale. 

PAR. 2. Respondent causes its pianos, when sold, to be transported 
from its office and principal place of business in the State of Illinois 
to the respective purchasers thereof located at various points in States 
of the United Stat('s other than the State of Illinois. Respondent. 
now maintains, and has for several years last past maintained, n. 
constant current of trade in the pianos manufactured, distriLuted 
and sold by it in commerce among and behwen the various States 
of the United States and in the District of Columbia. 
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PAR. 3. In the course and conduct of its business, respondent is 
now, and has been for many years, in substantial competition with 
other corporations and with firms and individuals likewise engaged 
in the business of distributing and selling pianos to retail dealers 
for resale in commerce among and between the various States of the 
United States and in the District of Columbia. 

PAR. 4. The respondent manufactures pianos of various types in
cluding pianos commonly designated as Grand pianos and also pianos 
commonly designated as Upright pianos. In addition to the pianos 
of the types above referred to, the respondent manufactures another 
type of piano which has been designated and described as "Vertichord 
Grand." Upon each of the pianos of this type, there has been im
printed upon the center of the front panel thereof the words "Had
dod! Vertichord Grand." 

In the course of the operation of its business, and for the purposes 
of inducing customers and prospective customers to purchase its 
pianos of this type, the respondent has caused advertisements to be 
inserted in periodicals and trade journals of general circulation 
throughout the United States. It has also printed and circulated 
throughout the several States, to its customers and prospective cus
tomers, pamphlets, folders, suggested sales talks, and other adver
tising literature. Some of the above mentioned literature is designed 
and intended to be used by the retailers in the offering for sale and 
sale of respondent's pianos to retail customers. In the advertise
ments and advertising literature above referred to, the respondent 
has caused its corporate name, IIaddorff Piano Company, to be 
prominently and conspicuously displayed, together with such state
ments as the following: 

Cleverly designed to take much les'l spnce than n grand nnd yet to maintain 
grand plano tone quality. 

Tone ot a parlor grand. 
It solves the problem of creating a plano thnt literally has the volume and 

tone ot a fine grand without taking up a grand's space. 
Iladdortr's Ingenious plano engineers have devised a way ot using longer 

strings In less space (and we can prove the paradox) thus giving full, rounded 
grand plano tone. 

All the advantages ot a large grand plano. 
It has the d<'ep mellow tone ot a large grand plano. 

In its suggested sales talks distributNl to retailers appear such 
statements as: 

In con¥ersatlon there is a tendency to shorten this to just "Vertlchord." 
"Vertlchord" indicates "vertical strings" or "vertically strung," but that by 
Itself Is not n complete description ot the Instrument. It Is a horizontal plano, 
vertically strung. 
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Vertichord Grund is therefore an accurate and proper name. Its constant 
use in full bus been proved to have a very favorable effect ln the promotion 
and sale of the instrument. 

In pamphlets which it distributes to its retailer~ for distribution to 
members of the purchasing public in connection with the offering for 
sale and sale of its pianos appear such statements as: 

The name chosen for the new instrument, Vertichord Grand, ls descriptive of 
the new form. In its main muss and main effect the plano is horizontal 
(grand), but at that point in the structure of an ordinary grand where the 
curve in the rim begins, the strings are up-ended (which Is the significance 
of "Vertichord"). The result is a plano which combines the grace and dec
orative charm of the old spinl't, with the string ll'ngth, sounding board area, 
and general tonul character of a sizable grand of excellent quality, projects 
into the room only twenty-five and one-half Inches, and costs much less than 
llny other piano of the same style, appeal and a comparable musical quality. 

All of said statements, together with other similar statements not 
herein set out, purport to be descriptive of the type of pianos manu
factured and distributed by the respondent under the name "Verti
chord Grand." In all of said advertising literature, in the statements 
above set out, and in many other statements, the respondent repre
sents, either directly or through implication, that the type of pianos 
referred to in said statements is the same as or is comparable to and 
has the same operating or mechanical features, tonal qualities, and 
other merits as the type of pianos generally known to and designated 
by the trade and public generally as Grand Pianos. 

PAn. 5. For a period of many years, one type of piano has been 
designated, described and known, both to the piano trade and to the 
purchasing public, as a Grand piano. Many users of pianos have 
expressed, and actually have, a preference for pianos of this type. 
Pianos of this type possess distinctive operating or meehanical fea
tures different from and in some cases superior to the operating 
or mechanical features of pianos of any other type. Among these 
features are: horizontal stringing, gravity action of hammers, place
ment of sounding board, and shifting soft pedal. In many pianos 
of the type generally designated and described as Grand pianos, there 
is also the additional feature of a true sostenuto pedal. The tonal 
qualities of pianos are determined to a large extent by the quality, 
character and placement of the sounding board, the size of the string 
plate and the length and number of strings. Some pianos of the type 
generally designated and known as Grand pianos, especially those 
of large or concert size, do have tonal qualities superior to the tonal 
qualities of any other type piano. When members of the purchasing 
public purchase pianos designated, described and referred to a.c: 
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Grand pianos, they expect to receive pianos possessing the operating 
or mechanical features above referred to. 

PAR. 6. The pianos manufactured, distributed. and sold by the 
respondent in commerce as herein described and designated as "Verti
chor<l Grand" pianos do not possess the same operating or mechanical 
features as are possessed by the type of pianos generally known and 
referred to as Grand pianos. The so-called "Vertichord Grand" 
pianos do not have a gravity action of hammers that strike the 
strings or chords. They do not have shifting soft pedals and do not 
have sostenuto pedals. 

The sounding boards in respondent's "Vertichord Grand" pianos 
are not compurable in placement and tonal resonance to the sounding 
boards used in large or concert size Grand pianos. The size of the 
string plate and the length and number of strings in respondent's 
''Vertichord. Grand" pianos are not comparable to those of the large 
or concPrt size Grand pianos. Consequently, the tm1al qualities of 
respondent's "Vertichord Grund" pianos are not comparable to those 
of the large or concert size Grand pianos. 

Because of the reduction in the size of the sounding board and in 
the size of the string plate and the lPngth and number of strings 
necessitated in Grand pianos of the smaller sizes often referred to as 
"Baby Grand" pianos, the tonal qualities of respondent's "Vertichord 
Grand" pianos are comparable to the tonal qualities of such pianos. 

PAn. 7. There are among respondent's competitors those who mann
facture and sell in commerce as herein set out pianos having many of 
the same mechanical features and tonal qualities ns respondent's 
"Vertichord Grand" pianos and having a similar general appearance 
to said pianos who do not, in any way, represent that their respective 
pianos have mechanical features and other qualities similar to Grand 
pianos and do not designate their respective pianos of this type as 
being Grand pianos. There are also among respondent's competitors 
those who manufacture pianos which do have the same mechanical 
features and other qualities possessed by the type of pianos herein
above referred to as Grand pianos and who designate such pianos 
as Grand pianos. 

PAn. 8. The respondent changed the name of its pianos of this type 
from "Vertichord Grand" pianos to "Vertichord'' on or about Octo
ber 15, 1936. Since that time, it has not designated its pianos of this 
type as being Grand pianos. It has already eliminated from its 
advertisements and advertising literature similar to that described in 
paragraph 4 hereof any reference to pianos of this type as Grand 
ptanos. 
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PAn. 9. The acts a11<l practices of the respondent in using the afore
said statements and representations in its advertising literature and 
in advertising literature furnished by it to retailers, in offering for 
sale and selling its "Vertichord Grand" pianos have had the tendency 
and capacity to mislead members of the purchasing public into the 
i'rroneous and mistaken belief that said pianos so designated possess 
the same operating or mechanical featnrrs as are present in pianos 
of the type generally known and designated as Grand pianos and 
into the purchase of respondent's so-called "Vertichord Grand" 
pianos on account of such belief. The acts and practices of the 
respondent as hereinabove set out also place in the hands of the 
retail dealers an instrument and a means whereby said retail dealers 
may misrepresent the operating or mechanical features and other 
qualities of said pianos and induce members of the purchasing pub
lic to buy said pianos on account of such misrepresentations. As a 
rrsnlt thereof, trade has been diverted to the respondent from com
petitors likewise engaged in the business of distributing and selling 
pianos who have not made use of like or similar statements and 
reprrsentations in the sale of their respective products in commerce 
among and bet\Yeen the various States of the United States. 

CO:KCLUSION 

The aforesaid acts and practices of the respondent Haddorff Piano 
Company are to the prejudice of the public and of respondent's com
petitors and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trude Commission, to define its powers and duties, and for other 
purposes." 

ORDEn TO CEASE AND DESIST 

This proceeding having been lward by the Federal Trade Commis
sion upon the complaint of the Commission and the answer filed herein 
by tho respondent admitting all the l)laterial allegations of the cam
plaint to be true and wai,·ing the taking of further eviJence and all 
other intervening proceJure, and the Commission having m:ule its 
findings as to the facts and its conclusion that said respondC'nt had 
violated the provisions of an Act of Congress apprond SeptemhC'r 2G, 
1914, entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

It is ordered, That the respondent, Iladdorff Piano Company, its 
<>fficers, representatives, agents, and employees, in connection with the 

1~8121m--30----~ 
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offering for sale, sale and distribution of vertically strung pianos for
merly designated as "Haddorff Vertiehord Grand" and now desig
nated as "Hadclorff Vertichord'' in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

(1) The use of the word "Grand," alone or in conjunction with 
any other word or words, as a tralle name by which to designate or 
describe !tHY piano not having its strings placed horizontally, gravity 
action of hammers, and shifting soft pedal, and not possessing those 
tonal and other qualities associated by the trade and the genernl public 
with Grand pianos; 

(2) Heprcsenting that said pianos possess the same mechanical or 
operating features as are possessed by pianos of the type generally 
designate<.! and referreu to as Granu pianos; 

(3) Hepresenting that said pianos possess the same or comparable 
tonal qualities as pianos of the type generally designated and referred 
to as Gnmd Pianos, except as to the smaller sizes or Baby Grand 
pianos. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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KOLYN"OS COMPANY 

CO:\II'LAINT, FINDINGS, AND ORD!m IN ItEG.\IlD TO THE ALLEGED VIOL.\'l'IOS 
Ol<' SEC. 5 0~<' AN ACT 0~' CO:'IIGRESS APPROVED SEPT, 26, 1014 

Docl>ct 307!1• Compl.,inf, JJiar. 11, Jn.]"f-Deciaion, June 5, 1931 

'Vlwre n t·orporation eugageu in ~alP Ullil distrillution of a tooti.Jpaste or denti
frice known us "Kolynos," in substantial competition with others engaged 
In ~ale 11ncl d!<;tribntion of clcntifrkcl", and indwlir.g those who do not in 
any manner misrepresent the ingredients or efliracy of their respective 
products; in advet·tbing it:; said "Kolyuus" in uew~vapers of getwml cir
culation-

(a) Falsely n·vre:senled that It cOIHJUt'rt>!l m· remr•\"t·tl "flaeteri11l Mouth," 
cuu~P!l, ll>i asserted, by germs whic'I swePp In with PYcry breath and at
tnrl• tooth nn<l gmn, and killed ~PrmR which wPre known can~e of most 
gum troubl~>s, anrl contained importaut gPrmlclrlal ingredients exceptional 
to it; 

{b) Fulscly re1nes!'nted thnt it clt'UJJetl und pollslwu te<'lll tlown to the nuked 
wl1ite enHIIll'l without lujury nutl entst>tl tStain uud rurtar, uml ga,·e t<'eth 
n donble clcan~in~; that eoulu not be ohtahJecl with ordinary or other 
tooth}JilH!es or dentifrices, and contained "essential ingredients" which re
lllO\ e tm tnr, nne\ dPata·cl tf'eth down to tlw natnrnl whitP euanwl nnd gave 
the111 1-ilJal'kliug whitt•ness, fiJI(! rPstoreu their natnrul whitenebs, BlHI mude 
thnu look shades lighter almo:-;t at once, and gleam like pearls; a111J 

(c) l~Hl~ely r<'pi'C~'>l'lltC'tl thnt it did wlmt •>rdi~tury toothpu:-;le coulcl not uo, and 
contained pt·opcrties not found in ordinary pastes and powders, and was 
ncw nnd totnlly dlfl'erellt, Anti was "the upproved" toothpaste and "the" 
antiseptic dental crcnm, and that tlC'ntlsts throughout the world rccom
llll'lldcd it because of its ability to remove tartar; 

With result that a substantial nmnl.Jcr of tile consuming pul.J\ic•, as a conse
quence of its said false aml mislending representutiou~, llUrchn~cd sul.J
stnntlnl volume of its said prepnratlon and thereby unfairly diverted sub
stantial volume of trade ancl business to It which would othPrwlse have 
gone to competitors who havl!not made usc of such unfair methods: 

Hdd, 'l'hat sucll acts and practices were to the prejudice of the puhlic and com
petitors nnd constituted unfair methods of competition. 

i1Ir. lrm. T. Olwntland for the Commission. 

Co:'ltl'L.\lN'f 

Purf>uant to tltf' pro\'isions of an Art of Congress, apprO\·eJ Sep
tember 2G, 1914. entitled "An Aet to create a FedPml Trade Commis
sion, to (kfine its powers and duties, nnd for other purposes," the 
Fetlernl Trade Commission, having reason to believe that the Kolynos 
C(m1pany, }Jereinnfter refPrred to as "respondent" has been, and is 
now, using unfair methods of competition in commerce as "commerce" 
is tlf'fim•tl in said act, and it appearing to the Commission that a 
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proceeding by it in respect thereof would Le in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent, Kolynos Company, is a Connecticut 
corporation, which has its principal office aml place of business in the 
city of New Haven, State of Connecticut. Respondent is now, and 
has been for some time, engaged in the business of distributing and 
selling, in commerce as herein set out, a certain tooth paste, known 
as ~'Kolynos." 

PAn. 2. Said respondent, being engaged in business as aforesaid, 
causes said tooth paste, when sold, to be transported from its office 
and place of business in the State of Connecticut to purchasers thereof 
located at various points in States of the United States other than 
the State from which said shipments were made. Respondent now 
maintains a constant current of trade in commerce in said product, 
distributed and sold by it, between and among the various States of 
the United States and in the District of Columbia. 

PAn. 3. In the course and conduct of its said businP~s, respondent 
is now, and has Lren, in substantial competition with other corpora
tions and with firms and individuals likewise engage1l in the business 
of distributing and selling tooth pastes and kindred preparations in 
commerce among and between the vnrions States of the United States 
and in the District of Columbia. 

In the course and operation of said business, and for the purpose 
of inducing the purchase of said tooth paste, respondent has made use 
of advertisements carried in newspapers, magazines, and periodicals 
having a general circulation throughout the various States of the 
United States anu has also made use of other types of advertising 
generally circulated to purchasers and prospective pm·chaf:ers located 
in all of the States. In all of said advertisements, respondent ha:> 
caused its name to be prominently dil3played, together with such 
statements as the following: 

Teeth whiten 3 shades In 3 days when you remove Dacterlal-Mouth. 
Within 3 days teeth will look whiter-tully 3 shades. 
Germs sweep Into the mouth wlth every breath and attock tooth and gum. 

They cause the condition known as Docterlal-l\louth but Kolynos quickly con• 
quers this toe • • •. 

lt cl<'tms and polishes teeth down to the naked white enamel without Injury. 
Erases stain and tartur. 
IWLYNOS GIVES TEETH A DOUBLE-CLEANSING YOU CAN'T GET WITil 

OllDINAllY TOOTH PASTE. 
1. Foams Into every crevice, over every tooth surface and kills millions of 

germs. 
2. Erases dingy film and stain. Detore you know It your teeth are cleaned 

right down to the beautiful, natural white enamel without Injury. 
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• • • Kolynos does what ordinary toothpastes can't do. As it cleans up 
ugly stain and tarnish-it foams into every credce and kills millions of germs: 
that are the known cause of most tooth and gum troubles. 

The dentist can stimulate the practice of oral hygiene in the home by ex
Illaining the relationship to the patient between mouth bacteria and tooth decay. 
The patient can aid in maintaining a healthy condition of the oral ca,·lty, us
establisl.Jt.>d by the dentist, through the use of KOLYNOS DE~TAL CREAM, 
which not only neutralizes the acid formed by mouth bacteria, but reduces the 
oral flora from 80% to 92% with each brushing. 

Just one brushing with Kolynos in the unique Kolynos way-a halt-inch or 
this amazing dental cream on a dry brush, use no water-and you'll see how 
important it is to use an antiseptic dental cream that kills germs always collect
ing on the teeth and disfiguring them. 

IT'S EASY TO MAKE DULL, DINGY TEETH ATTRACTIVE. GIVE THEM 
SPARKLING WHITENESS ! 

New-and totally difl'erent-wny or antist.>ptic cleaning transforms dull teeth 
in a hurry. • • • 

'l'hls modern antiseptic dental crelllll contains properties not found in ordinary 
pastes ami powders. It instantly kills 80% to 92% of the germs present in the 
mouth. Hemoves the ugly germ-spots, the stain and discoloration. Cleans every 
tooth surface, betwf'en the teeth, every tiny crevice. And giv<>s to teeth a clear· 
nf'ss and brllllnncc that is wonderful to see. 

Now discowr what more than 2,000,000 Americans alrPady know. Start clean-
ing your teeth with antiseptic Kolynos. 

Your teeth look shades lighter; they gleam like pearls. 
• • • Makes them look shades lighter almost at once. 
• • • Actually kills harmful germs in a few seconds and keeps teeth and 

mouth thoroughly clean and healthy, 
Impot·tant ingredients exceptional to KOLYNOS actually kill the germs of 

dcntul decay in n few seconds. 
The npprorcd antiseptic and germicidal tooth paste. 
• • * KOLYNOS Dental Crcnm * • • deJStroys from 80 to 90o/o of oral 

bacteria with each brushing • • • 
KOLY:-.108, til<> Ant!sCiltic Dental Cream. 
D('ntists throughout the world recolllmend KOLYNOS because of its ab!llty 

to remove unsightly stain and tartur. 
Other essential ingt·ellil'nts remove unsightly stain and dissolve tartar. 
Its action is exactly like that of a jeweler's polish on tarnished silver. It 

erast>s the yellowish colored coating that disfigures your teeth and restores 
their natural whitene>'s. 

All of said statements, together with many other statements ap
pearing in respondent's advertising literature, purport to be descrip
tive of respondent's product and its effectiveness in use. In all of its 
advertising literature, respondent represents, through the statements 
and rrpn•sentations hereinabo\·e !:ll't out aud other statements of simi
lar import and elfect that its tooth paste erases or removes stain and 
tartar; that it will whiten teeth seYeral shades in a few days; that it 
cleans teeth down to the white enamel without injury; that it almost 
instantly kills millions of germs which cause most tooth and gum 
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troubles; that it keeps the teeth and mouth thoroughly clean and 
healthy on account of its germicidal and antiseptic properties; that 
it gives dull, dingy teeth sparkling whiteness; that said tooth paste 
will remove or conquer bacterial month; and that it accomplishes 
results which other tooth pastes cannot accomplish. 

PAR. 4. The representations made by the respondent, as above set 
out, with respect to the effect, when used, of its said product, are 
grossly exaggerated, false, misleading and untrue. The truth and 
facts are that said tooth paste does not have any of the qualities, nor 
achieve any of the results thus represc>nted and claime<l. Hespowl
ent's tooth paste will not erase or remove all stain and tartar and it 
\Vill not, in all cases, clean teeth to the natural white enamel without 
injury. It dors not almost instantly kill millions of germs \vhich are 
the cause of most tooth and gum troubles anJ it docs not keep teeth 
and mouth thoroughly clean and healthy on :weo1mt of gPrmicidal 
and antiseptic properties or on any othrr acc01mt. Its use <loe-> not 
l'<'!Hler all dull and dingy teeth sparkling \vhite. Hesponclent's tooth 
paste does not accomplish rrsults that cannot he accompllsh«>d by nse 
of other tooth pastes. 

r.\R. 5. There are among respondent's competitors many who dis
tribute and sell tooth pastes or dentifrices, or similar prrparations, 
who do not in any way misrepresent the effectiveness of their re
spective products. 

PAn. 6. Each and all of the false and misleading statements and 
representations made by the respondent as to the effectiveness of its 
said product, as hereinabove set out, in its advertising, in the course 
of distributing its products, were and are calculated to, and had, and 
now have a tendency and capacity to mislead and deceive a sub
stantial portion of the purchasing public into the erroneous bt>lief 
that all of said representations are true, and that the results claimed 
by the re:,pondeut will be obtained by the purchasers thereof upon 
the use of said products. Further, as a true consequence of the mis
taken and erroneous beliefs induced by the acts, advertisements and 
representations of respondent, as hereinabove set out, a substantial 
number of the consuming public has purchased a snb~tantial volume 
of respondent's product with the result that trade has been unfairly 
diverted to the respondent from individuals, firms, and corporations 
likewise engaged in the business of distributing anu sellinrr similar 
products, who truthfully advertise their respective products :nd their 
respective effectiveness in use. As a result thereof, substantial injury 
has been and is now being done by respondent to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 
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PAR. 7. The above and foregoing acts, practices and representa
tions of the respondent have been, and are, all to the prejudice of 
the public and of respondent's competitors as aforesaid, and have 
been, and are, unfair methods of competition within the meaning 
and intent of Section 5 of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

Rr.roiiT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on the 11th day of March 1037, is
sued and served its complaint in this proceeding upon said respond
t•nt, Kolynos Company, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
Thereafter on l\Iay 19, 1037, a stipulation was entered into whereby 
it was stipulated and agreed that a stn.tement of facts signed and 
executed by the respondent anu ,V. T. Kelley, Chief Counsel for 
the Federal Trade Commission, subject to the approval of the Com
mission, may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges statetl in the complaint, or in 
opposition thereto, anti that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon and enter its order dispos
ing of the proceeding without the presentation of argument or the 
filing of briefs. Thereafter this proceeding regularly came on for 
final hearing before the Commission on said complaint and stipula
tion, said stipulation having been approved and accepted, alHl the 
Commission having duly considered the same and being now fully 
ad risPd in the premises, finds that this proceeding is in the interest 
of the public and makes its finding as to the facts and its conclusion 
drawn therefrom: 

FfNDlNGS AS W TilE FACTS 

PAnAGRAl'H 1. Respondent Kolynos Company is a corporation duly 
organized and existing under the laws of the State of Connecticut, 
with its office and principal place of business in the city of New 
Haven, Conn. Respondent is now and for some time has been en
gaged in the business of selling and distributing in interstate com
nwrce n tooth paste or dentifrice known as "Kolynos." 

PArr. 2. Respondent, being engaged in business as nforesaid, causes 
faid preparation, when sold, to be transported from its place of busi-
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ness in the State of Connecticut to the purchasers thereof located at 
various points in States of the United States other than the State 
from which shipments are made. Respondent now maintains a con
stant current of trade in commerce in said product distributed and 
sold by it between and among the various States of the United 
States. 

PAR. 3. Respondent is now and has been, in the course and conduct 
of its said business, in substantial competition with other corpora
tions and with firms and individuals likewise engaged in the business 
of distributing and selling tooth pastes or dentifrices in commerce 
among and between the various States of the United States. 

PAR. 4. Respondent, in the course and conduct o'f its business in 
said commerce, for the purpose of inducing the purchase of its said 
product, Kolynos tooth paste, caused advertisements to be placed in 
newspapers having a general circulation in the various States of the 
United States and in the District of Columbia. These advertise
ments contained statements concerning the i11gredients in and the 
efficacy of the product, Kolynos tooth paste, in the care, preservation, 
nnd treatment of the teeth and gums. 

Prior to October 2, 1033, nt which time respondent executed a 
stipulation with the Commission wherein it agreed to discontinue 
certain practices, the following statements were made in said 
advertisements: 

Teeth whiten 3 shndes in 3 duys when you remove nactcrlnl-1\Iouth. 
Within 3 dnys teeth wlll loolt whiter-fully 3 shndes. 
Germs sweep into the mouth with every brenth nnu nttnck tooth RI1d gum. 

Th<'Y enuse the condition known ns Bncterial-Mouth but Kolynos qulcldy con
quers this foe • • •. 

It dmns nnu poll:o;hes teeth down to the nnk<'ll white enamel without Injury. 
Ernses stnln nnd tnrtnr. 

None of the statements above set out have be-en so used since the date 
of the execution of said stipulation, except for such of said statements 
as were in outstanding advertising copy on that date, and none have 
Lcen used at all since January 1, 1034, except a statement which was 
inadvertently included in certain advertisenwnts placeu in news
papers circulated. in the State of Alabama, to the effect that the 
product, Kolynos tooth paste, would. remove tartar from the teeth. 
Upon discovery of the inclusion of such statement in said advertise
ments, the respondent, by letter datetl February 10, 1037, and prior 
to the issuance of the complaint herein, ordered said statement re
moved from such advertisements. 

PAit. 5. SuLscquent to January 1, 1034, and up to date of the is
suanee of the complaint herein, l\Iarch 11, 1037, respondent in said 
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lll:'wspaper advertisements made in substance the following state
ments conceming the pfficacy of the product, Kolynos tooth paste, 
in the care, preservation, and treatment of the teeth and gums: that 
"Kolynos giws teeth a double-cleansing you can't get with ordinary 
tooth paste"; that "Kolynos 1loes what oruinary tooth pastes can't 
(lo"; that "This modern nntisPptic dental cream contains properties 
not found in ordinary pastes and powders"; that by the use of 
Kolynos teeth are cleaned down to the naturn.l "white" enamel; that 
the use of Kolynos gives teeth "sparkling whiteness"; that its use 
rPstores to teeth "their natural whiteness"; that Kolynos kills germs 
that are the known cause of "most gum troubles"; that "Kolynos 
is new-and totally different"; that using Kolynos makes "your teeth 
look shades lighter," "gleam like pearls" and "look shades lighter al
most at once"; that Kolynos contains important ingredients, "excep
tional to Kolynos," which kill germs; that Kolynos is "the approved" 
tooth paste and is "the" antiseptic dental cream and that dentists 
"throughout the world recommend Kolynos because of its ability to 
remove • • tartar," and that other "essential ingredients" found 
in Kolynos remove tartar. 

PAn. 6. The use of Kolynos tooth paste will not whiten teeth "3 
shades within 3 days." Kolynos does not "conquer the conuition 
known as bacterial-mouth caused by germs which swet>p into lhe 
mouth with every breath and attack tooth and gum." It does not 
"cl£'nn and polish teeth down to the nakeu white enamel without 
injury." It doC's not "eruse or remove tartar"; nor does it "erase or 
!'£'move stains" other than snpC'rficial stains. It does not give teeth 
n "double cleansing'' not obtainable from ordinary tooth paste. Its 
use does not give teeth which are naturally discolored "sparkling 
whitenC'ss" nor "restores" to such teeth their natural whiteness. It 
<lo£'S not kill germs that are "the known cause of most gum trou
ble." Kolynos is not "new" nor is it "totally" different from other 
tooth pastes. Its use will not make teeth "look shades lighter almost 
at once" nor will it make teeth "gleam like pearls." It does not con
tain important ingredients "excC'ptional to Kolynos" which kill 
germs. It is not "the apprond" tooth paste or "the" antiseptic dental 
cream in the sense that it has been approvf'd or r£'commended by 
dC'ntists or the purchasing public to the exclusion of othC'r tooth pastes. 

PAn. 7. Among the competitors of the respondent aboYe nwn
tioned are many who do not in any manner misrrpresC'nt the in
gredients in or the efficacy of their products in selling and dis
tributing the same in said commerce and as a result of respondent's 
fiaid false and misleading representations a substantial number of 
the consuming pnhlic has purchased a substantial volume of respond-
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ent's preparations and so unfairly diverted a substantial volume of 
trade and business to respondent which would otherwise have gone 
to competitors who have not used such unfair methods. 

CONCLUSION 

The aforesaid acts and practices of the respondE>nt, Kolynos Com
pany, are to the prejudice o£ the public and o£ respondents' com
p<'titors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
apprond SE>ptember 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the stipulation 
as to the facts filed herein on May 19, Hl37, whereby respondent 
admits all the material allegations of the complaint to be true, and 
waives all other intervening procedure, and the Commission having 
made its findings as to the facts and its conclusion that said respond
ent has violated the provisions of an Act of Congress approved. Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and. for other purposes." 

It is ordered, That the rPspondent, Kolynos Company, its officers, 
representatives, agents and employees, in connection with the offer
ing for sale, sale, and distribution of Kolynos toothpaste in inter. 
state commerce or in the District of Columbia, do forthwith cease 
and desist from directly or indirectly representing: 

1. That Kolynos toothpaste conquers or removes bacterial mouth 
allegedly caused by germs which s\\:eE:'p into the mouth with every 
breath, and attack tooth and gum. 

2. That Kolynos toothpaste kills germs that are allegedly the 
cause of most gum trouLles, or that it contains ingredients exceptional 
to Kolynos that kill germs. 

3. That Kolynos toothpaste cleans and. polishes teeth down to the 
naked white enamel without injury. 

4. That Kolynos toothpaste erases and removes tartar, or erases 
and remons stains other than superficial stains. 

5. That Kolynos ~oothpaste re~tores all teeth to sparkling white
ness, or natural whiteness, or makes teeth shades lighter almost at 
once, or makes teeth gleam like pearls. 

6. That Kolynos toothpaste gives teeth a double-cleansin(l' that can't 
be obtained with ordinary or other toothpastes or dentifri~s. 
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7. That Kolynos toothpaste does for the teeth and gums what ordi. 
nary or other toothpastes or dentifrices cannot do. 

8. That Kolynos toothpaste is ne,v, or totally different from other 
toothpastes or dentifrices. 

9. That Kolynos toothpaste is "the approval" toothpaste or "the'' 
antiseptic dental cream, in the sense of having been approved or 
recommended by dentists or the purchasing public to the exclusion of 
other toothpastes and dentifrices; 

or from making any other representations of similar meaning, im
port and effect. 

It is further ordered, That the respondent shall, within CO days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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IN THE MATTER OF 

PROVINCIAL DISTILLERIES, LTD., INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGAHD TO THE ALLEGED VIOLATION 
OF SEC. 15 OF AN ACT OF CO!\IGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3 
OF TITLE I OF AN AC'f OF CONGRESS APPROVED JUNE 16, 1933 1 

Docket 2404. Complaint, Ma11 22, 1935-Deci~'ion, June 8, 1937 

Where a corporation engaged in rel'tifying and bottling, at its rectifying plant 
and under rectifier's pPrmit, whiRkies, gln!i, and other spirituous beverages, 
and in producing gin with still u~ed therefor by redistillation of purchaseu 
alcohol, not produced by it, over juniper berries and otller aromaties, and 
in selling its aforef;aid variouf! products to wholesalers and !listributors in 
various States other than State of origin and in District of Colnmbilt, in 
substantial compPtition with those Pngaged in manufacture by true distil
lation of whisldes, gins, and other spirituous beverages from mush, wort, 
or wash, and in sale thet·eof In trade and commerce among the various 
States and iH the District of Columbia, and with those engaged In pur
chasing, rectifying, blending, and bottling such various beverages in recti
fying plants and under rectifiers' permits, and in similarly selling same, 
and including among its snid competitors those who, as manufacturers and 
distlllers by original and continuous distillation of mash, wort, or wasll 
through closed pipes and vesselii uutll manufacture is complete, of whi:skies, 
gins, and other spirituous beverages sold by them, truthfully usc words 
"distillery," "distilleries," "distilling," or "distillers'' as a part of their 
corporate or trade uamcs unci on tlwir statiOJwry und advertising and 011 

the labels of the bottlPs in whlrh thry sell and ship their said products, 
and those who, engaged in purchasing, rPctlfylng, hl<'nding, and bottling 
such various products in their respective rectifying plants and nml<>r their 
rectifiers' pPrmlts, do not use afot·esaid words as above set forth-

Represent<'d, through use of word "Distilleries" in its corporate name, printed 
on its stationery and catalogs and on the labels attached to the bottles 
in which it sold and shlpprd its Raid products, and in various other ways, 
to its customers, and :turuish<>d them with the means of r<>presenting to 
their VPnc:lees, both retailers and C'Onsumlug public, that it was a distiller, 
and that the said whiskies, gins, cordial~. brandies, and other akollolic 
bcverng<>s contained in Slll'h hottles Wf're by It mn<le through procrtS>l o:t 
distillation from mash, wort, or wash, notwithstanding fact it did not own, 
operate, or control any plHC'P or plaC'f'S where suC'h bcverngPs arc made by 
process of original and continuous distillation from mush, wort, or wash, 
as long definitely undPrstood from wm·ll "Distlllerles'' wlH•n n~c<l in con
nection wlth liquor industry and products th('rcof, by trade and ultimate 
purchasing public, as m<'nning place where ~plrltuons liquors nre mnde by 
original and continuous dlstlllatioH from mash, wort, or wash, throu~h 

continuous cloi'w<l pipPs and V£>SRPIS until manufacture Is complete, oncl 
was not a distiller, requirements of which, In the way of bond, plant, etc., 
are more exacting ond extensive than in case of rectifiPr, nud for the 

• Count two ot the complaint, under the National Industrial Recovery Act, dismissed. 



42 

PROVINCIAL DISTILLEUIES, LTD., !NO. 43 

Complaint 

purchase of the bottlf'd Jiqnors of which thel'e Is a pl'f'ferenee on the part 
of a snb.,tnntlal portion of the purchasing puLllc; 

With effect of misleading and deceiving dealers and purchasing public into 
the beliefs that it was a distiller or distilling company in the ordinarily 
accepted sense thereof, and that the whisldes, gins, nnd other splrituou~ 
hen•rnges sold by it were by It made o~ distilled from mash, wort, or wash 
by one eont!nuons process, nnd of inducing dealers and purchasing public, 
netlng ln such beliefs, to buy the whi~kies, gins, and other alcoholic be>· 
erages n•ctitled and bottled by it, and with tendency to give It an unfair 
<·ompetlth·e adntntage oYer those of Its competitors who do not, through use 
of suel1 terms in their trade or corvorate names, represent the packages of 
aleollolic liquor offered to retailer, and in turn to consumer, as a distillery
bottlc<l package, and thereby to <llrt>rt trauP to it from such competitors; 
to the subf;tautial injury of competition in commPrce: 

Jlcld, That such uets and practices wt>re to the prejudice of the public and 
l'OIIlpetitors nnd constituted uufalr methods of competition. 

Before Mr. John L. Ilorrwr, trial examiner. 
Mr. PGad lJ. Morehmt.~e and Jfr. DeWitt T. Pur:l..·ett for the 

Commission . 
. Hr. R. E. Joyce, of 'Yashin::rfon, D. C., for respondent. 

CoMPLAINT 

Pur~nant to the provisions of an Act of Congress approved Sep
tember 26, 1914, eutitleJ, "An Act to create a FeJeral Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, Ita ving reason to believe that Pro
vincial Distilleries Ltd., Inc., a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commet-ce, as "commerce" is defined in said act, and in violation 
of the Act o·f Congress approved June 16, 1933, known as the 
"National Industrial Recovery Act," and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the pul,Jic interrst, het·eby issues its complaint stating its charges 
in that I'PSp('cl aq follows: 

Count 1 

PARAGnArn 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of New York, with its 
office and principal place of business in the city of Brooklyn in said 
State. It is now, and since October 1934 has been, engaged in the 
Imsiness of manufacturing and ]Jottling whiskies, gins, and other 
!'pirituous Lenrages in a rectifying plant under a rectifier's permit 
nncl in the sale tlwrcof in constant course of trade and commerce 
h•tween nnu among the various States of the United States and in 
tlH' District of Columbia. lu the course and conduct of its said 
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business it causes its said products when sold to be transported from 
its place of business aforesaid into and through various States of 
the United States to the purchasers thereof, consisting of whole
salers and distributors, some located within the State of New York 
and some located in other States of the United States and the Dis
trict of Columbia. In the course and conduct of its business a,s 
aforesaid, respondent is now, and since October 1934 has been, in 
substantial competition with other corporations and with individuals, 
partnerships, and firms engaged in the manufacture by true distilla
tion of whiskies, gins, and other spirituous beverages from mush, 
wort, or wash and in the sale thereof in trade and commerce between 
and among the various States of the United States and in the Dis
trict of Columbia; and in the course and conduct of its business as 
aforesaid respondent is, and since October 1934 has been, in substan
tial competition with other corporations and with individuals, firms, 
and partnerships engaged in the business of purchasing, rectifying, 
blendin~, and bottling whiskies, gins, and other spirituous beverages 
in rectifying plants under rectifiers' permits and in the sale thereof 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

PAR. 2. Upon the premises of respondent's place of business afore
said, there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by respond
ent, is re-distilled over juniper berries and other aromatics. Such 
rectification of alcoholic spirits does not make or constitute respondent 
a distillery or a distiller, as defined by Section 3247 of the Revised 
Statutes regulating Internal Revenue, nor as commonly understood 
by the public and the liquor industry. For a long period of time the 
word "distillery" when used in connection with the liquor industry 
and with the products thereof has had and still has a dl'finite signi fi
cance and meaning to the minds of wholesalers and retailers in such 
industry and to the ultimate pnrchasin~ public, to wit, a place where 
such alcoholic liquors are manufactured by an original nnd continuous 
distillation from mash, wort, or wash, through continuous clos<><l pip<>s 
and vessels until the manufacture thereof is complete, nnfl a sul1stan
tial portion of the purchasing public prefers to buy c;pirituous liquors 
bottled and preparl'd by the actual distill<>rs an!l mnnufacturNs 
thereof. 

PAR. 3. In the course and conduct of its business as nfore~aid, by 
the _nse of the word "Distilleries" in its corporate namp printed on its 
statJOnery and on the labels attached to the bottles in which it sells nn1l 
ships its said products, a1Hl in various ot ht>r ways, rP..,J)()!Hh•nt rP]H"('
ql:"nts to its customl'rs aml furni~hes thPm with the m<>ans of 
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representing to their vendees, both retailers and the ultimate 
consuming public, that the saiu whiskies, gins, and other ~pirit
uous beverages therein contained were by it manufactured through 
the process of distillation from mash, wort, or wash, wlwn as a 
matter of fact respondent is not a tlistiller, does not distill the 
said whiskies, gins and other spirituous beverages by it so bot
tled, labeled, sold, and transported, and merely by the use of 
a still operated by it as afore1;aid in the recrification of alcoholic 
spirits by re-distillation over juniper berries and other aromatics, 
does not distill the whiskies, gins, and otlwr spirituous bev
erages by it so bottled, labeled, sold, and transported in the sense 
in which the word "distilled" is commonly accepted and understood 
by those engaged in the liquor trade and the public. RespondPnt docs 
not own, operate or control any place or places where snch alcoholic 
beverages are manufactured by a process of original and continuous 
distillation from mash, wort, or wash. 

PAn. 4. There are among the competitors of respondent engnged in 
the sale of spirituous bevernges as mentionetl in paragraph 1 hereof 
corporations, firms, partnerships and individuals who manufacture 
and distill from ma1;h, wort, or wash whiskies, gins, and other spirit
uous beverages sold by them aml who truthfully use the words "distill
cry," "distilleriPs," "distillers," or "distilling" as a part of their 
corporate or trade names and on their stationery, advertising and on 
the labels "of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner
ships, and individuals engaged in the business of purchasing, r<'ctify
ing, blending and bottling whiskies, ginR, and other spirituous 
beverages in rectifying plants UJHler rectifiers' permits "·ho do not 
usc the 'mrds "distillery," "distilleries," "distilling/' or "distillers" 
ns a part of their corporate or trade names, nor on their statioHery, 
advertising nor on the labels attachrd to the bottles in which they sell 
and ship their said products. 

P.m. 5. The representation by rPspomlent, us set forth in para
graph 3 hPrPof, is calculate(l to and has a capacity and tendency to 
an<l tloPs mislPatl antl dP<'Pive dealers and the purchasing public into 
the bPlief that the whiskies, gins, and other spirituous beverages 
sol(l hy the r1•spowl('nt are manufactured nnd distilled by it from 
lllash, wort, or wash by one continuous process and is calculated to 
1t11<l has the capacity nnd tendency to and does induce dealers and 
the purcltasing public, acting in such bPlicf, to purchase the whis
kirf', gins, and otlwr spirituouq hewragrs rectifiNl and bottled Ly the 
l'P~pondent, tlwrehy tliverting tra!le to respondent from its com
petitors who 1lo not Ly tlwir corporate or traue name or in any 
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other manner misrepresent that they are manufacturers by distilla
tion from mash, wort, or wash of whiskies, gins or other spirituous 
beverages, !lnd thereby respondent does substantial injury to sub
stantial competition in interstate commerce. 

PAn. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled, 
".An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approYed Septembrr 2G, 191-1. 

Count fJ 

PARAGRAPH 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of New York, with its 
office and principal place of businrss in the city of Brooklyn in said 
Stat<>. It is now, and since October 193! has been, engngcd in the 
business of manufacturing and bottling whiskies, gins, and otlwr 
spirituous bev<'rag<>s in a rectifying plant uw1f'r a rectifier's permit 
n1Hl in the sale tlwreof in constant course of trade and commerce 
bctwren and among the various States of the United States nnd in 
the District of Columbia. In the comse and conduct of its said 
business it causes its said proclucts when sold to be transported from 
its place of business aforesaid into and through various States of 
the United States to the purchasers thereof, consisting of whole· 
salers n nd distributors, some located within the State of New York 
an<l some locat<'d in other Slates of the United States and the Dis
triet of Columbia. In the course and con<luct of its business as 
aforPsaicl, respondent is now, and since October 1934 has been, in 
substantial competition with other corporations all<l with individ
uals, parhwrships, ancl firms engage<l in the manufacture Ly true 
distillation of whiskies, gins, and other spirituons be\'ern"'es from .., 
mnsh, wort, or wash and in the salt> t lwn•of in trade and comnwrt'l' 
IJPt\n>l•n aml among the various Stnt<'s of th(' United States a111l in 
thP DistriC't of Columbia; and in the course and concluct of its busi· 
nrss us aforesaid respondent is, and since October 1934 has been in 
substantial competition with other corporations and with indi;id· 
nnls, firms, and partnerships engaged in the business of purchasing 
rt-difying, ble~ding, ~n~ bottling whiskies, gins, and other spiritu~ 
ous hPvernges 1~ rectifymg plants under rectifiers' permits and in 
the sule ther£>of m commerce between and among the >arions States 
of the United Stutes and in the District of Columbia. 
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PAns. 2, 3, 4 and 5. As grounds for these paragraphs of this 
complaint, the Federal Trade Commission relies upon the matters 
and things set out in paragraphs 2, 3, 4, and 5 of count 1 of this 
complaint to the same extent as though the several allegations 
thereof were set out at lPngth and in separate paragraphs herein, 
and the said paragraphs 2, 3, 4, and 5 of count 1 of this complaint 
are incorporated herrin by reference and adopted as the allrgations 
of paragraphs 2, 3, 4, and 5, respectively, of this count, and are 
hereby charged as fully and as completely as though the several 
avt·rments of the said parngraphs of count 1 were separately set out 
and repeated verbatim. 

PAR. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June Hi, 1933 (48 Stat. 195 C. 90), the 
President of the Unitecl States, by Executive Order No. 6182, of 
June 26, 1933, as suppkmentPd by Executive Order No. <i207, of 
July 21, 1933, and Executive Order No. 6345, of October 20, 1933, 
drlrgated to II. A. Wallaee as Seerctary of Agriculture certain of 
the powers wstetl in the Prr:->i(lrnt of the United States by the 
afore.c;ai<l act. 

Under and punmant to the delt>gation of such powers, the said 
Sl'errtary of .Agriculture pursuant to Section 3 (d) of the Act and 
Exrcutive ordrrs under the act, upon his own motion presented a 
Code of Fair Compt>tition for the Distilled Spirits Rectifying In
dustry after due notice and opportunity for hearing in connection 
therewith had been afforded intPrested parties, including respond
ent, in accordance with Title I of the National Industrial Recovery 
.Act and npplicable regulations issued thereunder, to the Presitknt 
of the TTnit<'d StatPs who nppron·J the snme on the 9th clny of De
CPmber, 19:33, thereby constituting the said code a Code of Fair 
(\,mpetition within tl1e meaning of the said National Industrial 
Hrrowry Act, for the r<'gulation of the nforesaicl industry. 

In his written rep01t to the Presi(l<'nt, the said Secretary of .Agri
culturr mntl<', nmong others, the following findings with respect to 
tl1e said Code in the following words, to wit: 

That said Co<lt• will tPncl to pfTectnate the declared policy of Title I of the 
National Industrial ItecovPry Act us set forth In Section 1 of said Act In that 
the terms and provisions of such Code tend: (u) to remove obstructions to 
the tree fiow of foreign commerce, which tend to diminish the amount thereof: 
(b) to provide tor the general wPifare by promoting the organization of indus
try tor the purposes of cooperative action among trade groups: (c) to elhnl
nate unfair comP<'titlve practices: (d) to promote the fullest possible utiliza
tion of the present productive capacity of Industries: (e) to avoid undue 
restriction of production (except as may be temporarily required): (f) to 

1~8 I 21 m-:l!l-(1 
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increase the consumption of lndnstrlal and agricultural products by increasing 
pur<:llasiug power; and (g) otherwise to rehabilitate industry. 

Dy his approval of the said Code on December 9, 1933, the Presidrnt 
of the United States, pursuant to the authority wsted in him by Title 
I of the N a tiona 1 Industrial Recovery Act a f orrsaid, made and issued 
his certain written Executi,·e order, "·herein he !Hlopterl an<l approvE>d 
the rE>port, recommendations and findings of th~> said Secretary of 
Agriculture, and ordered that the said Co<le of Fair Comprtition lX', 
and the same thereby was appro,·ed, a11tl by virtne of the National 
Industrial Hecovery Act aforesaill, the followin:r provision of ..:\rticle 
V of said Code became and still is mw of the standards of fair com
petition for the Distilled Spirits Rectifying Industry and is binding 
upon every member of said Industry and this respondent: 

The following practires constitute unfa lr met hods of competition and shall 
not be PllgngPd in !Jy any mPmhcr of the industry: 

s~cTioN 1. l'al.Ye Adrcrti.~iny.-'l'o pu!llh;lt or dis~cmillatc in any manner any 
fnlse udvPrtisemcnt vf any rectified l)roduct. Any nd,·ertisl'ment ~o,lwll be deemed 
to he false lf It is untrue in any particular, or lf dirPetly or by ambiguity, 
ornis;;ion or Inference It tends to ct·en te n mish•ading lmt)res;<ion. 

PAR. 7. The usc by respmHlt>nt of thr. "·ord "D:stillrrirs" in its 
corporate name, printed on its statiollery and on the labels attached 
to the bottles in which it sells and ships Sllch products and in various 
other ways, constitutes false a<l vert ising "·it hin the meaning of the 
aforC'said provision of said Article V and tends to and docs create 
the misleading impression that respomlent is engaged in the business 
of distilling whiskies, gins, ::tntl oth<'r spirituous bcveragPs from mash, 
wort, or 'vash and that the "·hiskies, gins, :tn1l <,ther spirituous bevcr
agts by it so sold and transported haYe been bottletl by the original 
distillers thereof and hare been produced by a true process of distilla
tion from mash, wort, or wash, all contrary to the provisions of Sec
tion 1, Article V, of the Code aforesaid. 

PAR. 8. The ahm·e allt>ged mctltocl!", act.., and practices of the re
spondent are and haw bren in violation of the standard of fair com
petition for the Distilled Spirits Rectifying !J.tlu~try of the United 
Stat£>s. Such violation of snch staiHlanl in the afor£>"aid transactions 
in interstate commerce and otlwr tran,.,~tction<> which :dfeet int(•rstate 
comml'l'Cc in the manm•r sPt forth in p·lragraph 5 of count 1 hPrC'of, 
at·c in violation of Section a of Title I of the National Indu ... trial 
Hcc<n ery .Act and they nrc 1111fair nwthol1s of conqwtition in com
merce within the meaning of the Fl•<lcral Trade C'ommi..::,ion ~\f't us 
nmrndPJ. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congt·ess appro\·ed Sep
tember 26, 1914, en tit led ':An Act to create a Federal Trade Commis
sion, to define its pmn•rs and dntiPs, and for other purposes," the 
Federal Trade Commission, on May 22, 1935, issued and on May 23, 
1935, serv<>d its complaint in this proc€'eding upon respondent Pro
vincial Distilleries, Ltd., Inc., charging it with the nse of unfair 
methods of competition in commerce in violation of the provisions 
of s,tid act. Aft<>r the issuance of said complaint, and the filing of 
rcspomknt's answer thereto, testimony and other evidence in support 
of the all<>gations of the said complaint were introduced by PGad B. 
:Morehouse and De 'Vitt T. Puckett, attorneys for the Commission, 
before John L. Hornor, an t'xaminer of the Commission theretofore 
duly dcsignatP<l by it, aud in opposition to the allegations of the 
complaint by U. E. Joyce, attorney for the re::;pondent; and said 
testimony an(l oth<>r evidence were dnly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing L<>fore the Commission on the said complaint, 
the answer thereto, testimony and other evidence and brief in support 
of the complaint (no brief in opposition thereto having been filed and 
no oral argument having been made); and the Commission having 
duly considered the forPgoing and being now fully advised in the 
premis<>s, finds that this proceeding is in the interest of the public and 
mahs this its findings as to the facts and its conclusion drawn there
from: 

FINJ>IXGS AS TO THE FACTS 

PAU.\Cil.\l'II 1. Respondent is a corporation organized, existing, anJ 
doing business under the laws of the State of New York, with its 
oflice aml principal place of business at the city of Drooklyn in that 
State. It is now, and si11ce October 1D34, has been, engaged in the 
manufacturing and bottling of whiski<'s, gins, and other spirituous 
l'evera!!<>~-> in a rectifying plant under a r<>ctifier's permit and in the 
sale th(•reof in the constant course of trade and commerce between and 
amoug the ntrious States of the Unit('d Stutes and in the Distriet of 
C'olumhia. In the course and con1luct of its said businr.ss it cansrs 
its said products wh<>n sold to h<> transported from its place of lmsi
uess aforef.aid into and throu:::dl various States of th<' Unit<'d Statrs 
to the purchn!'-<>rs tlwrpof, consisting of whoksalPrs anti 1listrilmtors, 
locrttPd in ntrions States of thr United States oth<>r than thP State of 
origin of said 'ihipnwnts, aJHl in the District of Columbia. In the 
<·our-,e and conduct of its husinPss, as aforesaid, r<>spmHl<>nt is now, 
and sinee Octohrr H>34, has been in substantial competition with 
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other corporations and with individuals, partnerships, and firms <'II· 

gaged in the manufacture by true distillation of whiskies, gins, and 
other spirituous beverages fmm mash, wort, or wash, nnd in the sale 
thereof in trade aml commerce betwePn and among the various States 
of the United States and in the. District of Colnmbia; an<l in the 
course and conduct of its business, ns aforesaid, rPspondPnt is and 
sin<"e October 193-1, has been, in substantial emnpetition with oth0r 
corporations and with individuals, firms, and partnPrships, PllgltgPil 
in the business of purchasing, rP<"tifying, blPmling, an<l lml t ling 
whiskies, gins, and other spirituous ben~rages in H'ctifying phmls 
under rectifiers' permits, amlin the sale thrrPof in eommPrCl' lll'hWPn 
and among the various States of the United Statrl'l and in the District 
of Columbia. 

Respondent's corporation was organized in December 1933, with 
$50,000 :fully paid in capital which was later increased to $200,000, 
which has since all been paid in. Its plant is located at No. 1027 
Forest Street and occupies an entire city block. It is equipped with 
very large modern equipment. Respondent has its own artesian 
well and distills all of the water used in its manufacturing. It has 
u very large warehouse and large stocks of whiskey which it pur
chases from various distilleries. Up to January 11, 1935, 95% of 
respondC'nt's business consisted of the rectification of whiskic:-, and 
respondent specialized in five brands, namely: Sunny Ridge Straight, 
Provinciall\faryland Straight Rye, City Athletic Club Blended, Pro
vincial Blended, Auld Petrie Blended Scotch 'Vhiskey. 

Respondent's production of "Auld Petrie Blended Scotch Whiskey'' 
is unller the supervision of a 1\Ir. L. R. Chambers, an official of 
Southard & Company, Ltd., of London, England, who is chairman 
of respondent's board of directors, and under an agreement which 
provides that the said scotch whiskey is to be made under a formula 
supplied by Southard & Company, and that Mr. Chambers will visit 
the United States at least once a year to supervise the manufacture 
nnd production of this product. 

PAn. 2. Upon the premises of respondent there is a stilJ for usc in 
thE~ production of gins by a process of rectification whereby alcohol, 
purchaspd, bnt not producrd, by rrsponclent, is rNlistilled on>t• 
juniprr lwrries and other aromatics. Such rectification of alcoholic 
fOpirits dors not make or constitute rrspondent a distillery or a 
tlistiller, ns defined by Section 3247 of the Revised Statutes recrnlat-

t':> 

iHg internal revenue. This gin still has a capacity of 2-100 gallons, 
nnd there is n.lso one reg1stl:'rl:'cl 75-gallon still for cor,lials. There 
are upon said premises three storage tanks, each with n. capacity of 
2GOO gallons, six storage tanks of 1100 gallons and thrl'<> tanks of 
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1100 gallons each for bottling, in addition to six 50-gallon tanks for 
use in the manufacture of cordials. Up to January 11, 1935, no gin 
had been produced. Production of gin by the above described 
process began on the 15th day of March 1936, and during June, July, 
und August, 1936, respondent had produced approximately 6,858 
proof gallons of gin, constituting approximatelY' 81% of its total 
volume by gallons of spirits handled. 

"Rectifying" in the distilled spirits rectifying industry means the 
mixing of whiskies of different ages or types or the mixing of other 
ingredients with 'vhiskies, but reducing proof of whiskey by adding 
'mter is not rectifying. Rectifiers also blend whiskies with neutral 
spirits (grain alcohol). 

:Many distillers operate a separate establishment 600 feet or more 
nway from their distillery, known as a rectifying plant, wherein they 
operate in the same manner as described above, for a rectifier-some
times exclusively with spirits of their own distillation and sometimes 
with spirits purchased from other distillers or both. Some distil
leries have a tax paid bottling room on the distillery bonded premises 
wherein their distilled spirits are bottled straight as they come from 
the still, or in a bonded warehouse after aging, or after reduction of 
yoroof. Any r('ctifying by a distiller, howeYer, must be done in his 
rectifying plant under his rectifier's permit. On all bottled liquors! 
whether bottled at the distillery or at any rectifying plant, appear 
the words "bottled" or "blended" (as the case may be) "by the 
---------------- Company." If the distilled spirits therein con
tained are bottled by a distiller either in his distillery or spirits of 
his own distillation bottled in his rectifying plant, the distiller may 
and does put "distilled and bottled by ---------------- Company." 
If, in the distiller's rectifying plant, other spirits have been blended 
or rectified, he puts on the bottle "blended and bottled by __________ _ 
Company." 

Finally, blown in the bottom of each bottle is a symbol, consisting 
of a l<.'tter followed by a numb<.'r, identifying the bottler, viz, a "D" 
for a distillery and "R" for a rectifier, the number following said 
lett<.'r COl'l'('sponding with the distiller's or rectifier\; permit. Thus 
''R-G2" designates this r('spondent. A distiller who also operat('s a 
l'<>rtifying plant, having both kinds of permits, may use either symbol 
dep<'nding upon whether the liquor contained in the Lottie was pro
ducl'd and bottlt>d under his distiller's or his rectifier's permit. This 
number is plael'd on the bottle to identify the bottler. Subsequently 
to the issuance of the complaint herein, and, on the Gth duy of Feb
t·uar·y 1036, pursuant to proper application approved by thl' r£>quisite 
guwrnmental authorities, there was issuNl to r£>spondent by the 
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Federal Alcohol Administration a basic distiller's permit, No. D-700,. 
authorizing it to distiJI spirituous beverages from mash, wort or
wash, but up to the present time respondent has not distilled any 
spirituous beverages and has not commeucc<l oprrations undrr the 
aforesaid basic permit. Since the issuance of respomh•nt'~ basic <lis
tiller's permit it can and may place the symbol "D-700" on the bottles 
in which it sells and ships its liquors, but it has not yet doll<' so. 

A distiller has a maximum bond of $100,000, and is pPrmittrd to hn ,.e 
untaxed liquors. The average bond of tll<.' r0c~ifier is aho:tt $ii,OOO. 
A distiller must own the fre title to the premisrs upon which tbe 
business is conducted, or have consent fl'Om the owner waiYing the 
owner's interest so that the gowrnnwnt can haYe a first liC'n upon that 
property for taxes. A distillery is nmlrr constant general supervision 
by storekrq)(lr ganger~ \rho are always therC'. Absolute supervision 
is maintained owr the bonilC'<l Wlll'C'hom;p of n distillery rllld the n·cti
fying plant; the premis<'s are not lock<•d, and gt>n<>ral supenision is 
maintained over the bottling and r£'ctifiration. ThP primary distinc
tion is that one storekeeper gauger may take care of severn! rectify
ing plants, but at the distillery he is in ron~tant sntwt·vi<;ion, pri
marily to superYise the tax pnynwllts. A l'Pdifier is not }Pl'l1litle<l to 
store spirits in bond. A distiller pro<lnces spirits from g-rain, aleohol, 
molasses, and fruits, but a rectifier pro1lllct>s no dist ille<l spirits w!Jat
ever and must obtain them from tht> }l!'o<luct>r or from !:'.olllPOIW hold
ing wnrC'hOllSC rertificatl's. Tht> rP!plil'PlllP!lts are eonsidrrably nwre 
detailed in the cnsl' of a distiller than in tlw case of a rPctificr. 

A !listiller must have a distillery, which must be a compktc build
ing, and a wnrp]wust>, a separate buil1ling; he must h:n·e the necessary 
weighing rq11ipment. grain hopper, cook<•I·, c-ookin;; Pquipnwnt, ma-;h 
tul;s, ferml'ntPrs, snflirirnt distilling NJuipmPnt to take c·art• of his 
continuous distillation until the spirits are run through the pipe lines 
into the rPceiving tanks; and at the warel10use he must have the 
weighing 1llld trstmg instrumrnts for clwckiiig and many other things. 
A rectifier is not required to have a st>parate llllil<ling. A rectifying 
plant may consist of a room without a lllli hl in g. lit> nC'eth !lo bonde<l 
warehousr. If one room, it would June to he di\'i1lt><l into tlm•e sC'p
arate rooms hy wire mesh partitions. The rr:!ul:ttio!h ftll" tht' Nptip
!ll('nt of a reetifier arc not so &pl'cific 11~ those for a 1li ... t illrr. 

K!Iowledtre of th<'-,r <lPtnils is not "·ilh'"JH'P:t!l HilJon~ t1 r l't'tail 
trade and is very limited among the general public. All whiskies, 
whdher coming from a distillery or rectifier, are gt•Jwrally eonee1letl 
to Le "distillPtl" products. 

It therefore is not possible to d('termine from the pre:-,l•nce of the 
phrase "blendt><l and Lottll'd by" alone or the phrn~e \'bottled hv" 
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alone on the label whether the package was bottled by a rectifier 
who is a distiller, or by a rectifier \Yho is not a distiller. 

This respondent does not now and never has produced or manu
factured distilled spirits of any kind from mash OL' ra\v materials~ 
although its charter would authorize it so to do. Its rectifier's permit 
authorizes it to c11gagc in the business of rectifying and blending~ 
and is conditioned upon compliance by responuent with all applica
ble regulations made pursuant to law, which are or may hereafter be 
in force. 

The rectification of alcoholic spirits by this n•spomlent ns afore
said in the production of its gin, does not make or constitute it a dis
tiller or a distilling company as defineJ by Sec. 3247 of the Revised 
Statutes of the United States regulatillg Internal Revenue. 

PAn. 3. The testimony of those having long exrwrience in both the 
distilleu spirits rectifying imlustry tUHl the disLilli11g inJustry, estab
lisheu, and the Commis!':>ion finus that the forPgoing rectification of 
alcoholic spirits by reuistillation over juniper berries and other aro
matics in the prOlluction of gin docs noL make or constitute this 
responuent a uistilling company in the sense commonly unJerstood 
by the liquor inJustry or by the general public. A large number of 
witnesses 'vho were lay-members of the pnrchasing public, 22 in num
ber, with few exceptions testifi~d to the effect that from such terms 
as "distilling" or "di!'.tillery" or "distillers" used in the tra<le or cor
porate name of a concern handli11g alcoholic beverages, they Ulltler

stoou such coJlcern to be engaged in the initial distilling process of 
producing spirituous or alcoholic beverages from fermented grain 
or mash, awl that they had a preference for a distillery-bottled pack
age over one bottled Ly a n•ctifier. 

The Commission fimls that for a long period of time the word "dis
tillery" when uscJ in connection with the liquor industry and with 
the prouucts thereof has h:ul and still ltas n uefinitc significance and 
meaning to the minu~ of wltolPsalers awl retailers in such industry 
awl to the ultimate purclmsillg public, to wit, the place where spir
ituous liquors arc nJ;mufactllfl'U by an odginal and continuous dis
tillation from mash, "ort, or wash, through continuous closed pipes 
untl VCS!::>el~ until the manufacture thereof i~ complete, nnd a ~ubstun
tial portion of the purchasing public prefers to buy spirituous liquors 
Lottletl awl preparedLy the uistillers. 

PAn. 4. In tlu~ course and cowlud of its Lusi1wss as aforesaid, by 
the usc of the wonl "distilleries" in its corporate name, printed on 
its stationery, catalogs and ou the labPb nltaclte(l to the bottles in 
which it st•lls and ~hips its said products, aJHl in val'ious other wayst 
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l'cspondent represents to its customers an<l furnishes them with the 
metms of representing to their yemlers, both retailers and the ulti
mate consuming public, that it is n distiller and that the saiu whis
kies, gins, cordials, brandies, and other alcoholic beverages therein 
containeu were by it manufactured through the process of distillation 
from mash, wort, or wash, when, as a matter of fact, respondent is 
not a distiller in the sense in which such term is commonly accepted 
and understood by those engaged in the liquor trade and by the pub
lic. Hespondent does not own, operate, or control any place or places 
where spirituous beverages are manufactured by a process of original 
and continuous distillation from mash, wort, or wash, and therefore 
cannot truthfully designate itself us "J>rovincial Distillers." 

PAn. 5. There are, among the competitors of respondent, engaged 
in the sale of spirituous be,·erages as mcntioneu in l)nragraph One 
hereof corporations, firms, partnerships, and individuals who manu
facture or distill from mash, wort, or wash, whiskies, gins, and other 
spirituous Leverages sold by them and who truth fully m;e the word 
"distillery," "distilleries," "distillC>rs," or ''distilling" a.> a part of their 
corporate or trade Hanws and on their stationery, tuh·ertising and on 
the laLels of the bottles in which tlH'Y sell :tn<l ship such products. 
There are also, among such competitor~, corporatious, il.nns, partner
ships, and individuals engaged in the Lusiness of purchasing, recti
fying, Llending, und Lottling whiskies, gins, and other spirituous 
beverages in rectifying plants under r£>etifiers' permits who do not 
use the words "distillt>ry," "distilleries," "distilling," or "distillers" 
as a. part of their corporate or trade mum', nor on their stationery, 
advertising, nor on the labels n.ttaclwd to the Lottl0s in which they 
sell and ship their said products. 

PAR. G. The record discloses two instances where wholesale cus
tomers of respondent purchased liquors from respondent while they 
were un<ler the impression from the name of respondent that re
spondent had a distillery in the sense above used, and one of them, a 
Mr. I. J. Rosheck of Coughlin & Company testified that the use by 
respondent of such term in its name had a \'t'ry definite influence 
upon the small Lusiuess which that company had done with the 
respondent. 

The Co~nmission finds that tl1e representations by respondent, as 
set forth .m paragraph ~ lu.'reof, have the capacity and tendency to 
and do m1slcad and clrce1ve deah'rs a11tl the purchasing public into the 
beli.efs .that respondent is a distiller or distilling company in the 
ordmanly accepted sense of those terms, and that the whiskies gins 

1 . . l ' ' and ot 1er sp1ntuous ~enrages sold by rt'spondent are manufactured 



PROVINCIAL DISTILLERIES, LTD., INC. 55 
42 Conclusion 

or distilled by it from mash, wort, or wash by one continuous process 
and have the capacity and tendency to and do induce dealers and the 
purchasing public acting in such beliefs, to purchase the whiskies, 
gins, and other alcoholic beverages rectified and bottled by the 
respondent. The Commission finds that the whole situation in this 
industry is such that the foregoing representations have a distinct 
tendency to giw respondent what amounts to unfair competitive 
ad,·antage onr those of its competitors who do not, by the use of 
such terms in their traLle or corporate names, represent that the 
package of alcoholic liquor offered to the retailer and in turn to the 
consumer, is a distillery bottled package and this in turn tends to 
divert trade to respondent from such competitors and thereby 
respondent does substantial injury to competition in interstate 
commerce. 

PAR. 7. Because of existing rrgulations promulgated ua<ler tho 
Federal Alcohol Administration Act approved August 29, 1935 (4!) 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting 
product "Distilled Gin," and requiring that the labels state who dis
tilled it, the Commission has excepted gins produced by respondent 
by re<listillation of alcohol over jnniper berries and other aromatics 
from the prohibitions of its order. 

PAR. 8. The Commission's complaint in this case "·us issued prior 
to the decision of the United States Supreme Court in the case of 
A. L. A. Schechter Poultry Corporation, et al. vs. United States (295-
U. S. 495), and contained two counts. Count one specifically charged 
n violation of the Federal Trade Commission Act, and count two 
charged that the practices of respondent, as hereinbefore set out, 
were unfair methods within the meaning of the Federal Trade Com
mission Act because they were in violation of Section 3 of Title I of 
the National Industrial Recovery Act, which was invalidateu by 
the aforesaid decision. For that reason the Commission is dismiss
ing the complaint as to count two thereof. 

CONCLUSION 

The aforesaiu acts and practices of the respondent Provincial Dis
tilleries, Ltd., Inc., are to the prejuuice of the public and of re
sponuent's competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress approveu September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 
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ORDER TO CEASE AND DESIST 

This procerding having been. heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ent, testimony and otlwr evidence taken before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of sai.d complaint and in opposition there
to, brief filed herein by PGad D. Morehouse and De,Vitt T. Puckett, 
cotmsPl for the Commi.;;sion (no brief having been filed on behalf of 
respondent, and no oral argunwnt having been made), and the Com
mission having made its findings as to the facts and its conclusion 
that saicl rrspondent has violah'<l the provisions of an Act of Con
gress approyccl Srptrmber 20, 1914, entitled "An Act to create a 
Fmlrral Tra(lc Commi,.,sion, to deline its powers aml duties, and for 
otlwr purposes." 

It ;.~ ordered, That the respomlrnt, Provincial Distilleries, Ltd., 
Inc., its (Jfficers, rPprescntativcs, agents, and P'mployccs, in connection 
with the oll'Pring for sale or sale and distribution by it in interstate 
comnl<'ITP or in tl1c Distt·ict of Columbia of whiskies, gins, or other 
spirituous hc\'rrages (except gins protluc('cl hy it through a process 
of l'cctifieation wlwn•by alcohol pmehas(•tl but, not protlncctl by re-
8ponuellt is reclistilled over juniper bPrries and other aromatics) do 
cPasc antl 1lt•sist ft-om: 

R~>prPsPnting, through the usc of tl1e word "distillerie<.;" in its cor
porate wuuc, on its stationery, ach·ertisillg or on the laLt•ls attached 
to the boil lt>"i in which it s~lls and !:iltips said prmlncts, or in any 
oth<'l' '"uy by word, or words of like import, {a) that it is a distiller 
of whiskie:-,, gins, or other f=>pirituou:', bcYeragcs; or (L) that the said 
wl1iskic>~, gi11s, or other spirituous h<'' eragc>s Wl're by it manufactmcd 
through the procc~s of distillation; or (c) that it owns, operates, or 
control:, a place or places where any such products arc Ly it manu
factured by a. process of original and continuous distillation from 
IWl:',h, wort, or wa:-:.lt, through continuous closc1l piprs and vessels 
until the manu facture thereof is completed, unle~s and until re
spondent shall actually O\\ n, operate, or colltrol such a place or 
places. 

It i.~ fu;·tlter m·rlrrerl, That the said complaint be, and the same 
hert·by is di,missed as to count 2 thereof. 

It i8 further ordered, That the said responclrnt within CO days from 
and after the dat<.• of tlw service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in 
1.letail tho manner antl fo11n in which it is complying and has com
pliNl with tlw order to eea~e and d!.'si:-:.t hereinabove set forth. 
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IN THE .MATTER OF 

MENASHA ·woODEN WARE CORPORATION ET AL. 

COl\fPL.\IN'l', l<'I~DI~GS, .AND OHDF.R IN HF.GARD TO TilE ALLEGED VIOLATION 
OF SRC. 5 OF AN ACT OF CO~GRESS APPROVED SEPT. 26, 1914, AND OF SEC. 2 
OF A~ ACT OF CONGRESS .\PPROVED OCT. 15, lDH 

Docket 2fiJO. Complaint, Dcf'. 10, 19.35-Dccision, June 8, 19J7" 

Wb<>re five corporations and an individual engagNl in the mnnufnctnre and 
sale of more th.m ninety percent of the total volume of new butter tubii 
sold in luterstate commerce in the rnited Stntrfl, :mrl, prior to nets and 
practices hen•inafter srt forth, in active competition with one another in 
sale of said products in commerre among the severn! States-

(a) Entered Into n combination and conspiracy to restrict, restrain and sup
IH Pss comvetition in inter~ta te l;a It> of said products by fixing nnd mn in
t-liuiug, pnr~u1nt to ngre<'m(•nts nutl lllHicrHtandings, ('Xpressed or implit•d,, 
uniform prices, fl·rrw;;, and di:-;counts at which snid tubs W(•re to le ~;old 

to cr<''IIIICI'les and olher cu:-;tom('rs Ioc:1tPd throughout the several Stato1, 
IIIHl to enforce aiHl mait.tnin snltl fixed vric('s, tPrm,;, and di~co1mts by 
e:o.d.al•giug, t ht·ongh tl1Pir c·o•mcil, iuformnlion as to prkes, rtc., nt which 
tht~ "ere SL•IIit.g- and offprillg- their ~aid produc·t;;; and in pursuance of suid 
eon binntion, etl'., UIHI lnt'ldPnt tlwreto, nnd ns a mPnn~ of carrl ing out 
the s:une 

(1) Jointly or coopprati\'ely lixed, adopted, and quoted uniform pt·ice:,~, terms, 
nnd discounts at which such tubs were to be sold, as uboYe set forth, 
throughout the Stat('S, nnd thus enforced and maintained said fixPd prices, 
etc., by e:.cltanging information through said council as to pricPs, etc., 
nt whieh they wPre Relliug und otrering to sl'll butter tnbs, as l•erPiunhovc 
stated; 

(2) Jointly or coorJerativdy exclwngeu with each other, directly or through the 
11v dlmn of their ~aid council, futme sales price iuformatlon, including 
future pl'iee<; in advance of the actual adoption, quotation or effective date 
thrreof, nud !'CIJOI'ts as to sales of butter tubs, together with prices, dls
connts, null terms at whic·h sold or oO'ered In interstate commerce; 

(3) Jointly or coovPratl\·ely adopted special lists of preferred customers to 
whom extra discounts on butter tubs were to be allowed, and thus ex
c·bangPd with oue another, directly or through their said council, future 
~ales IH'ice information as nforesald, including lists or preferred custom· 
ers, jobbers or brokers; nnd 

(4) Jointly or courwratl\'t'ly dlscrlminnteu ngolnst a coopPrutive association 
which sen Ptl Home 400 to 4::i0 customer creamery members and some 800 
to 1,000 non memh(·rs by purehase and snle in large quantities of various 
Items of equipment nnd supplies used by crennk'rit•s, dirl an nunual bu~l
ne~>-s of about $l,GOO,OOO, pnbllshl'u n catalog listing 1,200 items, Including 
butter tub~. nud performed tlJe usual services rendered by jobbers and 
whleh, except as below noted, rec<'ln•d usual j<JbbPr's commi>'s!ons on all 
i~Pms huudled by it, by "itbhohling therefrom the usunl nnd cufltomnry 
jobbL·r'l! di!-.coun t on "ales of lmtter tubs mode by it; and 
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Where sald connell, organized us hereinabove set forth-
( b) Cooperated with said corporate manufacturers and said lndtvldual manu

facturer In enforcement and maintenance of aforesaid agreements, through 
acting as clPnrlng house for exchange of information submitted by them, 
Including reports as to prices, discounts and terms at which butter tubs 
were being sold or offered In interstate commerce; 

With result of substantially lessPnlng, restricting, restraining, and suppres~:;ing 
competition in sale of butter tubs throughout the sevpral states and, more
particularly, in prices quoted and diRcounts allowed, and with tPndency to 
enhance prices of such tubs above those heretofore prevnlllng nud which 
would pt·evail under normal and open competition: 

Held, That such nets and practices were to the pt·ejudice of the public and 
competitors and constitnt<'d unfair methods of competition. 

Before J.l! r. lVilliam 0. Ree1:es, trial examiner. 
JJ!r. Everett F. llayeraft and J/r. Reuben J. Aflldin for the Com

mission. 
OoL,{ngto·n, 1Jur1ing, Rublee, .Acheson & Shorb, of 'Vashiu~tont 

D. C., for respotu.lents; together with-
Boucle, llilton, J(luu•in & /)ernpsey, of Oshkosh, Wis., for 1\I<:'nasha 

Wooden Ware Corp.; 
11/r. Alfred lV. Oral.-'en, of Chicago, Ill., for Creamery Package 

l\Ianufactming Co., 'Visconsin Dutter Tnh Co., and. along with Mr. 
R. II. Fryberger, of Minneapolis, Minn. for trnst<'e for Bonsfiehl 
Wooden Ware Co.; and 

Ilealy (V Bererly, of Elgin, Ill. for Elgin Butter Tnh Co. 

CoMPLAINT 

I 

Pursuant to the provisions of an . .:\ct of Congress a pprovc<l Sep
tember 26, 1914, entitled "An Act to create a Fl.'drral Trude Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trude Commission having reason to believe that Menasha. 
""'ooLlen 'Vare Corporation, Creamery Packa~e Manufacturing- Com
pany, Elgin Butter Tub Company, Wisconsin llutter Tuh Company, 
Bousfield Wooden Ware Company and Storey City Dutter Tub Com
puny, hereinafter referred to as corporate respondents, and the Dut
ter Tub l\Ianufacturers Council, het·einafter refPl'l'P(l to ns the 
respondent association, and D. S. IluntPr, indivi(lually hereinafter 
referrl'd to as in<livi<lualrPspondent, han• LP<'n, an<l nrr 

1

usi 11 ,.., unfair 
l 1 . . . ' ,..., 

ml.'t lOl s of competition m commercP us "eonmwree'' is defin'.'d in 
said act, and it appearing to said Commission that a proc<'cding by 
it in rl.'spPet thereof would be in the public intereRt, herPby issues its 
complaint stating its chargl.'s in that resp<>ct as follows: 
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PAnAGHAI'II 1. Said corporate respomlPnt, Menasha 'Vooden 'Yare 
Corporation, is a corporation organized under the Jaws of the 
State of Wisconsin in 192G, with its principal office located in the 
city of Menasha within said State. Said corporate respondent since 
the date of its organization has been, and now is, engagPd in the 
manufacture of butter tubs from ash and spruce lumber which it 
sells to jobbers and also creameries located in States other than the 
State of 'Visconsin, causing said tubs, when sold, to be transported 
fwm the place of manufacture within said State of 1Visconsin to the 
purchasers thereof located in StatPs other than the State of Wiscon
sin. Said corporate respondent is the largest manufacturer and dis
tributor of butter tubs in the United States and as such occupies a 
dominant pm;ition in the butter tub industry. 

Said corporate respondent is no\Y, and has been since September 
1932, a membt:>r of said respondent association, Dutter Tub Manu
facturers Cmmcil, and has been represented at the meetings of said 
council. 

P AU. 2. Said corporate respondent, Creamery Package Manufac
turing Company, is a corporation organized under the laws of the 
State of Illinois in 1887, with its principal office and place of busi
ness located at 1243 West 'Vashington Boulevard, in the city of 
Chicago within said State. Said corporate respondent has been for 
more than ten years last past, and is now, engaged in the manufac
ture of butter tubs from ash an<l spruce lumber which it sells to 
jobbers and creameries locate<l in States other than the State of 
Illinois, causing sai<l tubs, when solcl, to be transported from the 
place of manufacture within said State of Illinois to the purchasers 
thereof located in States other than the State of Illinois. 

Said corporate respon<lent is now, and has bt'en since September 
1932, n member of sai<l respondent association, Dutter Tub Manufac
htrers Council, and has been represented at the meetings of sai<l 
council. 

PAn. 3. Said corporate respondent, Elgin Dutter Tub Company, 
is a corporation organized under the laws of the State of Illinois, 
with its principal office and place of business locate<l in the city of 
Elgin within sai<l State. Said corporate respondPnt, since the date 
of its organization, has been, and now is, engaged in the manufacture 
of butter tubs from ash and spruce lumber which it sells to jobbers 
and creameries located in States other than the State of Illinois, 
causing sai<l tubs, when sold, to be transported from the place of 
manufacture within said State of Illinois to the purchasers thereof 
locate<l in States other than the State of Illinois. 
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Said corporate respondent is now, and has been since September, 
1932, a member of said respondent association, Butter Tub Manufac
turers Council, and has been represented at the meetings of said 
council. 

PAn. 4. Saiu corporate respondent, 'Wisconsin Butter Tub Com· 
puny, is a corporation organized under the laws of the State of 
Wisconsin, with its principal office and place of business located in 
the city of :Marshfield within said State. SaiJ. corporate respond
ent, since the date of its organization, has bren, an(l now is, engaged 
in the manufacture of butter tubs from ash anJ. spruce lumber which 
it sells to joboers and creameries located in States other than the 
State of 'Visconsin, causing said tubs, when sold, to Le transported 
from the place of manufacture within said State of Wisconsin to 
the purchasers then.'of located in States other than the State of 
Wisconsin. 

Said corporate respondent is now, and has been since September, 
1932, a member of said respondent association, Dutter Tub Manu
facturers Council, and has hf'en represente'l at the mPctings of said 
council. 

PAn. 5. Said corporatp respondeut, Bousfielll 'Vouden 'Vare Com
pany, is u corporation organized under the laws of the State of 
Minnesota, with its principal ofiice and place of business located at 
2524 Marshall Awnue, Nortlwast in the city of Minneapolis, within 
said State. Said corporate respondent, since the date of its organi
zation, has lwen, nml now is, engagrd in the manu facture of butter 
tubs from ash and l<pruce lumbPr which it sells to jobbers and crC'am
E'ries locatt'(l in States other than the StatP of Minnesota, causing 
said tubs, wlwn f.iold, to be tran~ported from the place of mnnufnc
ture within said State of l\linnf'sota to the purchasers tlwrcof Iocatf'd 
in States other than the State of Minnesota. 

Said corporate respondent is now, and has bPen since September, 
1932, a member of said respondent association, DnttC'r Tuo Manufac
turers Council, and has llf'C'Il reprpsented at the nwl•ting-s of sai'l 
council. 

PAR. G. Said corporate I'C'SJIOIHlE'nt, StorPy Cit,v Bnttf'r Tuh Com
pany, is a corporation organiZf'lluiHh'r the la\\s of the State of Jcm.t, 
with its principal office and place of Lusill<'ss locatNl at StoJ'f'Y Cit) 
within said State. Said corporate rf'spondent, since the tinl(' of its 
or~anization, has Lf'f'n, and now is, engagf'(l in the mannfactnm of 
hutter tt.1bs from ns~1 and spruce lumber which it st>ll.;; to johhC'l~ ntH} 
cr~umer1es located m Staff's otltC'r than the State of lm\ a, causing 
salll tubs, when sold, to he trnnsportetl from the place of manufacture 
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within said State of Iowa to the purchasers thereof located in States 
other than the State of Imva. 

Said corporate respondent is now, and has been since September, 
1932, a member of said respondent association, Butter Tuh Manu
facturers Council, aml has hPPn rl'presente<l at the meetings of said 
council. 

PAR. 7. Said corporate respondents, acting in cooperation with 
each other and through and in cooperation with said respondent asS(.>
ciation and said individual respondent, for more than one year la"t 
past, and particularly since September 1932, haYe entered into an 
understanding, agreement, comLination or conspiracy among thcm
beh·es and with and through said respondent association and said 
individual respomlent to restrict., restrain and suppress competition 
in the sale and distribution of butter tubs to jobber customers and 
1 o Cl'eau1ery custonwrs locatC'd throughout the several States of the 
Unite<l States, ~s ufort>said, hy agreeing to fix uniform prices, term~, 
and <liscounts at which :,.aid butter tubs are to be sold aml hy cooper
atiug with each othPr in the enforcement anJ. maintenance o[ ~aid 
fixed prices, tenus, aiHl discount:-; by exclHwging information thro11gh 
said respo!Hlt'nt 11ssociation a!:o to prices, terms, and discount at which 
said corporate respondents have sold, and are oil'ering to sell, said 
btLttcr tubs to said joLber customers and to said creamery customers. 

PAH. 8. Said corporate respondents, in furtherance of their afore
mid understanding, agreement, combination, or conspiracy, in SC'p
tember, 1932, organized said re::.pondent association, Dutter Tub 
1\Ianufactm·l'I'S Council. SaiJ. respondent association, the afore:>aid 
Dutter Tub )fanufadurers Council, is a voluntary, unincorporaletl 
association composed of butter tuL manufacturers located throughout 
the scrcral Statps of the United States and has as its principalmem
Lers said corporate respondents named herein, '"hich said corporate 
rPspomlents manufacture and sell more than 90 percent of the total 
volume of Lutter tubs sold in interstate commerce in the United States. 
Said respondent us::oociation was organized in the city of Milwaukee 
,, ithin the State of 1Visconsin and, since its organization, has actl'd 
as a clearing house for statistical information submitted by said cor
porate re~pomlL·nts, including daily reports us to the quantity of 
butter tubs sold, prices, discounts, and terms at which said Lutter 
tubs are solll. Since the org-anization of said respondent asbociation, 
offices have been maintained at Clevelnllll, within the State of Ohio, 
an<l regular monthly meetin~s of the members of said rcspomknt 
association have been, and now are, held in the city of ~lilwaukce 
within the State of 'Visconsin, and in other convenit>nt pl:lCPI', at 
which said mrPting-s ::.aitl corporate respondents discuss tralle an<l com-
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petitive conditions in the Dutter Tub Industry and agree upon and 
establish trade policies to be followed by said corporate respondrnts 
in the interstate sale and distribution of their butter tubs, and carry 
out and perform the acts and things hereinbefore alleged in para
graph 7. 

PAR. 9. Said individual respondent, D. S. Hunter, is now, and 
since September 1932, has been, the commissioner of said respondent 
association and as such commissioner has had, and now has, full and 
complete eharge of the. activities of said respondent association, con
ducting said monthly meetings of said members of said respondent 
association and collecting saitl statistical information from the mem
Lers of said respondent association and compiling and disseminating 
the same to the said members aforesaid, all in pursuance and further
aJH'e of the object and aims of said rt>spondent association, as here
inbefore set forth in paragraph 8. 

PAR. 10. The result of the acts and conduct of the said corporate 
r·espondents and the said respondent association and said individual 
respondent, as set out in paragraphs 7, 8, and 9 herein, has been, and 
now is, to unduly tend to substantially lessen, restrict and suppress 
competition in the interstate sale of butter tubs throughout the sev
eral States, particularly in the pricPs quoted and disc·ounts allowed bv 
said corp(Jrate respondents, and to enhance the pric('s of said butte~ 
tubs above the prices which had th('retofore prevailed and which 
wonld prevail under normal, natural and open competition between 
said corporate respondents; and also to tend to create n monopoly in 
the said corporate respondents in the manufacture and sale of butter 
tubs in interstate commerce. 

PAn. 11. The fon'goi11g alle~c<l nets an<l practices of the said cor
porate, association and imlividnal re~pomlcnts have bPtm, and still 
nr~>, to the pr('judice of the buying public generally, and customers 
of said corporate respondents in particular, and constitute unfair 
uwthods of competition in ("ommerce within the intent and mC'aning 
of Scctiou !'.i of an Act of Congress approved September 26, 1!>14 nnd 
entitlc'tl "An Act to creato a Federal 'fr:ule Commission, to define 
its p<nwrs and duties, and for other purposes." 

II 

Pur~uant to the provisions of an Art of Congress npprovecl October 
15, 1014: (The Clayton Act-C. 32:3, 38 St:1t. 730, 7:ll) entitlrcl "..\n 
Act to supplement existing laws against unlawful restraint~ and 
monopoli<'s, nud for otl!er purposps" the Fedt>ral Trade Commission 
ltaving reason to believe that the M('nasha 'Voodt'n Ware Corpora
tion, Creamery I)ackage Manufacturing Company, Elgin lluttt>r Tub 
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Company, Wisconsin Dutter Tub Comptmy, llousfield \Vooden Ware 
Company and Storey City Dutter Tub Company, herein referred to 
as corporate r,espondents, and the Dutter Tub Manufacturers Coun
cil, herein referred to as the respondent association, and D. S. Hunter, 
individually and as Commissioner of the Dutter Tub Manufacturers 
Council, herein referred to as individual respondent, have been, and 
are, violating the provisions of Section 2 of said Act, issues its 
complaint and states its charges in that respect as follows: 

PAR\ GRAPH 1. That the several recitals in paragraphs 1 to 6 in
clusive and 8 awl 9 of count I hereof are hereby charged as fully and 
completely as though the several paragraphs were repeated verbatim. 

PAn. 2. Sai<l corporate respondents, acting in cooperation with each 
other and in cooperation with and through said respondent associa
tion, with the knowledge and consent of said individual respond
('nt, for more than one year last past, and particularly since Septl·m
ht>r l!.Ja2, have agree<l, combined or conspired nmong themselves to 
l'est rict, rPstrain nnd supprct>S competition in the intersl ate sale and 
distribution of butter tubs at wholesale to jobber custonwrs and to 
<'reamcry cnstonwrs located throughout the several States of the 
Uuit£><1 States, ns n foresai<l, hy discriminating in price and are now 
discriminating in price between the different purchasers of their said 
}lt·o<luds hy gi ,·ing and allowing eertain fa ,·ored jobber customers 
nnd certain favored creamery customers lower prices than given or 
nllmwd other jobber customers and other creamery customers of said 
}lrotlucts competitively engaged in their respective lines of com
merce, and said discriminations in price have not been made, ancl 
are not now made, on account of differences in the grade, quantity, or 
quality of the commodity sold, nor have said tliscriminations made 
only dne allowance, and they do not now make only due allowance, 
for a difference in the cost of selling or transportation, nor have said 
discriminations in price heen made in the same or different com
llttmit iPs in good faith to meet competition. 

PAn. 3. The efTPct of said discrimination in price made by said cor
Porate rP~}Wll<lPnts, us set forth in paragraph 2 herein, may be to 
~llbstantially less<·n competition in the interstate sale and distrihu
t ion of lmtter tubs for use by butter mnnufactnrers; nnd the effect 
of sahl tli~criminations also ·may he to tt>nd to <Teate tt monopoly 
in a line of commerce, namely, the interstate sale antl distribution of 
Lllttpr tnhs, and said discriminations are in violation of Sf'ction 2 of 
an Act of Congrt>ss u ppro\·ed Octolx>r 15, HH 4 (The Clayton Act, C. 323, 
38 Stat. 730, 731) entitled, "An Act to supplemer:t existing laws 
llgain~t tmlawfl!l restraint and monopolies, a11<l for other purpost>s." 

J::il>l::!l"' 'l!l----7 
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REronT, FINDINGS .AS TO TilE FAcTs, AND OnnEn 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled, "An Act fo create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on December 10 and 12, 1935, issued 
and served its complaint in this proceeding upon the respondents, 
charging said respondents with the use of unfair methods of com
petition in commerce, in violation of the provisions of said act, and 
with violation of the provisions of Section 2 of an Act of Congress 
approved October 15, 1914 (the Clayton Act, C. 323, 38 Stat. 730-31), 
entitled, "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes." Thereafter 
answers were duly filed by said respondents in the office of the Com
mission on January 31, 1936. After the issuance of said complaint 
and the filing of respondents' answers thereto, testimony and evi
dence in support of the allegations of said complaint were introduced 
by Everett F. Haycraft and Reuben J. Martin, attorneys for th& 
Commission, before William C. Reeves, an examiner of the Commis
sion theretofore duly designated by it, and in defense of the allega
tions of the complaint by Spencer Gordon and Alan C. Maxwell, 
attorneys for the respondent; and said testimony and evidence were 
duly recorded and filed in the office of the Commission. Thereafter 
the proceeding regularly came on for final hearing before the Com
mission on the said complaint, the answers thereto, the testimony 
and evidence, exceptions to the examiner's findings filed on behalf 
of the Commission and on behalf of the respondents, and briefs 
in support of the said exceptions and briefs in support of the com
plaint and in defense thereto, and the oral arguments of counsel 
aforesaid; and the Commission having duly considered the same and 
being fully advised in the premises, finds that this proceeding is in 
the interl'st of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 

FINDINGS AS TO TilE F.\C'TS 

PARAGRAPH 1. Said corporate respondent l\Ienasha 'Vooden Ware 
Corporation is a corporation organized under the laws of the State 
of Wisconsin in 1926, with its principal office located in the city of 
Menasha, within said State. Said corporate respondent, since th() 
date of its organization, has been, and now is, engagl'd in the manu
facture from spruce lumbl'r of buttl'r tubs which it S('lls to jobbers 
and also to creameries located in States other than the State of 
'Visconsin, causing said tubs, wht>n sold, to be tran~port('d from the 
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place of manufacture within said State of 'Visconsin to purchasl'rs 
thereof located in States other than the State of Wisconsin. Said 
respondent Menasha '\Vooden '\Vare Corporation is the largest manu
facturer and distributor of buttt>r tubs in the United States. Said 
respondent Menasha Wooden '\Vare Corporation is now, and has been 
since October 27, 1932, a member of Butter Tub Manufacturers Coun
cil, and has been representetl at the meetings of said council. 

PAR. 2. Respondent The Creamery Package Mfg. Company is a 
corporation organized under the laws of the State of Illinois in 1887, 
with its principal oflice and place of business locatt>d at 1243 '\Vest 
Washington Boulevard, in the city of Chicago, within said State. 
Said corporate respondent has been for more than ten years last 
past, and now is, engaged in the manufacture, from ash and spruce 
lumber, of butter tubs, which it sells to jobbers and creameries 
located in States other than the State of Illinois. Said corporate 
respondent causes said tubs, when sol<l, to be transported from the 
place of manufacture to pui·chasers thereof locatecl in States other 
than the State of manufacture. Said respondent The Creamery 
Packa~e Mfg. Company is now, and has been since October 27, 1932 
a m£>mber of the respondent association, Butter Tub Manufacturers 
Council, and has be£>n r£>presented at the meetings of said council. 

P.~n. 3. RespoiHlent Elgin Dutter Tub Company is a corporation 
organiz£>d under the laws of the State of Illinois, with its principal 
office and place of business located in the city of Elgin, within said 
State, and since the date of its organization has been, and now is, 
engngPd in the manufacture, from ash and spruce lumber, of butter 
tubs, which it sells to jobbers allll creameries located in States other 
than the State of Illinois, causing said butter tubs, when sold, to be 
transported from the place of manufacture within said State of 
Illinois to the purchasers thereof located in States other than the 
State of Illinois. Said corporate respondent Elgin Butter Tub Com
pany is now, and has been since October 27, 1932, a member of said 
respondent association Dutter Tub Manufacturers Council, and has 
been representE-d at the meetings of said council. 

PAn. 4. Respondent 1Visconsin Butter Tub Company is a corpora
tion organized under the laws of the State of Wisconsin, with its 
principal office and place of business located in the city of 1\Iarshfield, 
within said State. Said corporate respondent, since the date of its 
organization, has been, and now is, engaged in the manufacture of 
wooden butter tubs, which it sells to jobbers and creameries located 
in States other than the State of Wisconsin, causing said tubs, when 
sold, to be transported from the place of manufacture within said 
State to purchasers thereof located in States other than the State of 
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'Visconsin. Said corporate respondent is now, and has been since 
October 27, 1932, a member of said respondent association Butter Tub 
Manuf11cturers Council, and has been represented at the meetings of 
~aid council. 

PAR. 5. Respondent Bousfield 'Vooden 'Vare Company is a corpo
ration organized under the laws of the State of Minnesota, with its 
1)rincipal place of business formerly at 2524 MarshaH Avenue, N. E.~ 
in the city of Minneapolis, within said State. Said corporate re
spondent, from the date of its organization up to July 1935, was 
engaged in the manufacture, from spruce lumber, of butter tubs, 
which it sold to jobbers and creameries located in States other than 
the State of Minnesota, causing said bnttf'r tubs, when sold, to be 
transported from the place of manufacture within the State of Min
nesota to purchasers thereof located in States other than the State of 
Minnesota. Said corporate respondent was from October 27, 1932 to 
July 29, 1935 a member of the respondent association Butter Tub 
Manufacturers Council, and during that period was represented at 
meetings of snid council. S:ticl corporatf' respon<lent Bousfirlcl 
'Vooden 'Vare Company, in the month of July 1935, ceased doing 
lmsiness and resigned from the respondent association Dutter Tub 
Manufacturers Council, and since that date has not engaged in the 
manufacture or sale of butter tubs; it has sold its plant, raw mate
rials, and finished goods, and its only assets are accounts which are 
now in the process of liquidation. 

PAn. G. Respondent Storey City Butter Tub Company, is the trade 
name for a business conducted by Bert S. Hill, who maintains his 
office and place of business at Storey City, Iowa. Said respondent 
Bert S. Hill, trading as Storey City Dutter Tub Company, has been, 
and now is, engaged in the manufacture, from ash and spruce lumber, 
of butter tubs, which he sells to jobbers and creameries located in the 
State of Iowa and States other than the State of Iowa. Said re
spondent Drrt S. Hill, trarling as Storey City nutter Tub Company, 
is now, and has been since January 25, 1934, a member of the respond
ent association, Dutter Tub Manufacturers Council, and has attended 
most of the meetings of said council since that date. 

PAn. 7. In the course and conduct of their respective businesses, the 
said respondents 1\Ienasha 'Vooden 'Vare Corporation, The Creamery 
l.,ackage Mfg. Company, Elgin nutter Tnb Company, 'Visconsin 
Butt~r Tub ~ompany, Bous~eld 'Vooden 'Vare Company, nnd Bert 
R. IT11l, tradmg ns Storey C1ty Dutter Tub Company, were, prior to 
November 1032, in active competition with each other in the sale of 
buttrr tubs in commerce among the several States of the United 
States. Said r£'spondents manufacture and sell more than 90 percent 
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of the total Yolume of new butter tubs in interstate commerce in the 
United States. Dutter tubs are made in various styles and sizes of 
spruc·e and ash lumber, and are used for containing butter. There 
are other butter containers, besides tubs of the type manufactured by 
the respondents, which are used by creameries, among which are fibre 
boxes, wooden boxes, corrugated fibre boxes, and wire baskets. 
About 75 percent of the butter tubs produced are sold in the States of 
Illinois, Iowa, Minnesota, Nebraska, North Dakota, South Dakota, 
and Wisconsin. · 

For some time prior to September 1!>32, competitive conditions in 
the butter tub industry had been wry seYere. No standards of quality 
were maintaineu in the industry. Some of the manufacturers, in 
onlrr to mert price compPtition, were selling seconds. Some of the 
manufacturers luul establishell branch factories, or plants, in the 
nn·ious dairying centers and quoted delivered prices, whereas pre
Yiously tklivered prices had not been quoted. There was no statistical 
information as to the total numLPr of tubs sold by the industry 
nyailahle to manufacturers of Lutter tubs. 

PAn. 8. Tlw said rPspondPnts l\Iennsha 'Vooclen 'Vare Corporation, 
Thr Crramrry Pncknge Mfg. Company, Elgin Dutter Tub Company, 
Wiseonsin lluttPr Tub Company, Bousfield Wooden 'Vare Company, 
antl Bert S. Hill, trading as Storey City Butter Tub Company, at 
medings hel(l in the City of ~lilwnukrP, in the State of 'Visconsin, 
in the month of September 1932, and prrio(lically thereafter, as more 
particularly herehmfter set forth, enterPtl into a combination and con
~pirncy to rt>strict, rc~train, and supprPss <·om petition in the interstate 
salt~ of Luttrr tubs by fixing allllmaintaining, Jnn·suant to agreements 
:uulmHlerstan<lings, exprPssell or impliPd, uniform prices, terms, aJHl 
diseounb at which sai(l huttPr tubs \WI'C soltl, and arc to be sold, to 
erenmeriPs and otlter customers located throughout the several States 
of the United States; and to enforce. and maintain said fixe!l prices, 
tPI'IH", nJHl di~cotmts by the exchange of information with each other, 
through saitl J'P!-ponuellt Dutter Tub )fanufactmers Council, as to the 
prices, h•nns, nJHl discounts at which said respondents have sold, and 
nre offering to !-rll, said Lutt£>r tul1s in i11terstate <'OIIIIllei'Ce to sai<l 
<'l'Panwries anti other customer!', located as afon'saitl. Pursuant to, 
alltl in carrying out, said <·oml,inntion or eonspiracy, each and all of 
fit£> '-:Jitl l"t'sponllent corporation~, coorwrating togPtlwr an<l with and 
through f>aitl re:-polld<'nt lluttet· Tub ~Ianufactur£>rs Council, havo 
}>Prformed the following acts: 

(a) At a llte<'ting of represPntnti,·es of the responuent manufac
hu·p•·s lwld in ~lilwanker ill the month of Sept<'mber 1932, a dis
Ctts:-ion "as had with respect to the estahli~hment of zones wherPhy 
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ihe respective butter tub manufacturers would quote uniform deliv
ered prices to customers located in the same territory. Representa
tives of respondents The Creamery Package Mfg. Company and 
Menasha ·wooden ·ware Corporation, the two largest manufacturers 
of butter tubs in the industry, compared and exchanged ideas as to 
what territory should be included in the respective zones, and in the 
latter part of the month of September 1932, respondent The Creamery 
Package Mfg. Company furnished to the other members of the re
spondent Butter Tub :Manufacturers Council, pursuant to their re
quest, a zoning system which was thereupon arlopted by each of the 
other members of said respondent council. On or about October 15, 
1932, each of the respondent members, except respondent Elgin Butter 
Tub Company, which adopted the system in December 1932, issued 
price lists to the trade embodying said zoning system, said price lists 
being uniform as to delivered prices in each respective zone. 

(b) On October 27, 1932, the said respondent butter tub manufac
turers organized the said respondent Butter 'fub Manufacturers 
Council, in the city of Milwaukee, in the State of Wisconsin, which 
now maintains offices in the city of Cleveland, State of Ohio. Said 
respondent Butter Tub Manufacturers Council was organized as an 
unincorporated association, and now has as its member the cor
ponlte respondents named herein, with the exception of the Bousfield 
'VooJen w·are Company, which has now retired from business, and 
Dert S. Hill, trading and doing busines~ ns Storey City Butter Tub 
Company. Since its organization, said r('spomlent Butter Tub Man
ufacturers Council has received informatiou submitted by its mem
bers, and has sent out information and stati:;tics to it:; members, in
cluding daily reports as to the quantity of butter tubs Hold, prices, 
discounts, and terms at which said butter tubs are sokl. Since its 
organization, said respondent Butter Tub Manufacturers Council has 
held regular monthly meetings of the members, which said meetings 
are held in the city of :Milwaukee, )Vis., and in other convenient 
places, and on the occasion of said meetings, representatives of said 
corporate respondents discuss trade conditions in the butter tub indus
try and enter into agreements and understandings us to future pric('s, 
terms, and discounts of butter tubs, as aforesaid. 

(c) Since its said organization, ns hereinbefore Ret out in para
graph (b), the respondent Butter Tub Manufacturers Council has 
been in charge of a paid employee known as the "Commissioner" who 
collects statistical information from the members of said r~pond· 
ent council and compiles and disseminates the same to the memben. 
of the said council as hereinafter set forth. 
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(d) On or about December 15, 1932, said members of respondent 
council, except respondent Elgin Butter Tub Company, began to sub
mit daily reports to the commissioner of respondent council, in which 
said reports the said members were required to indicate the zone of 
Qngin and zone of destination of all sales and shipments of butter 
tubs, together with prices at which said tubs were sold; and said 
commissioner distributed to the members of said council, beginning 
December 15, 1932, and continuing thereafter, a consolidated daily 
report of all orders received and releases of contracts showing the 
net unit prices at which orders were received and the zones of origin 
and destination of each shipment. These said daily reports of mem
bers and of the said commissioner contained, in addition to the 
information just described, the dates of the orders, the business of the 
tustomer, the quantity shipped, the size of tubs, the kind of wood, the 
kind of hoop, the terms of payment, the conditions of delivery, and 
th~ date of contract under which shipments were made. The re
spondent Elgin Butter Tub Company began to submit said rePQrts to 
the commissioner on or about June 10, 1933, and has continued to do 
so since said date. 

(e) Effective January 1, 1933, each and every member of respond
ent council issued price lists to the trade containing uniform deliv
ered prices in the respective zones theretofore adopted by them, 
which said prices were 2 cents higher than prices previously quoted 
by them during the year 1932; during the month of December 1932, 
and particularly on the occasion of meetings of the members of said 
council, representatives of members of said respondent council had 
discussed the prices of butter tubs and had agreed that they were 
being sold too low, and that the prices should be advanced; that 
subsequent to January 1, 1933, until the next price change, the uni
form prices quoted by said members of said respondent council were 
maintained by them, Leing reported daily to the said commissioner 
of said respondent council and reported by him in consolidated form 
to said members. 

(f) Effective April 28, 1933, each and every member of said re
spondent council issued a price list to the trade containing uniform 
delivered prices in the respective zones theretofore adopted by them, 
'\\•hich prices were 2 cents higher on practically all sizes than the 
Prices quoted by said members of respondent council effective Janu
ary 1, 1933; that representatives of said members of respondent 
-e<>uncil, on the occasion of the meeting of said council on April 27, 
1933, discussed the matter of increasing prices, expressing the opin
ion that the prices on tubs were too low, and the resPQndent Menasha. 
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Wooden 1Vare Corporation, the largest manufacturer of butter tubs, 
was looked to as the leader by the other members of said respondent 
council; that upon the expression by officials of said respondent 
Menasha 'Vooden Ware Corporation that they would advance prices, 
the other members of said respondent council issued on the following 
day, concurrent with the respondent Menasha 'Vooden 'Vare Corpo
ration, new price lists carrying the advance in prices as aforesaid; 
that subsequent to April 28, 1933, and until the next price change 
took place1 the prices quoted by said members of said respondent 
council were uniformly maintained, being reported daily to the 
said commissioner of said council and reported daily by him to the 
said members in consolidated form as aforesaid. 

(g) Effective August 25, 1933, each and every member of said 
respondent council issued price lists to the trade containing uniform 
delivered prices in the respective zones theretofore adopted by them, 
which prices were 2 cents higher than the prices quoted by them on 
April 27, 1933, as aforesaid; that on the occasion of a meeting of 
the said respondent council held on August 24, 1933, representatives 
of members of sai<l respondent council discussed prices of butter 
tubs; that representatives of the respondent Menasha 'Vood<>n 'Vare 
Corporation advised the other representatives that it, the Menasha 
'Vooden 'Yare Corporation, was going to advance its prices, and 
offered to, and did, furnish a list containing such advances to the 
other representatives present; that thereafter on the following day 
uniform priees were issued by said members of respondent council 
as aforesaid. Subsequent to August 25, 1933, and subsequent to said 
price change, the prices quoted by said members of respondent coun· 
cil were uniformly maintained by them in the sale of butter tubs, 
said prices being reported daily to the said commissioner of said 
respondent council, and reported daily by him to the members of 
the said respondent council in the consolidated daily form as afore· 
said. 

{h) Efft>ctive February 23, 1934, each and every member of said 
rPspontlent council issue<l price lists containing uniform delivered 
prices in the respPetive zones theretofore adoptl'd by them, which 
said prices were 2 cents higher than the prices therdofore quoted by 
tlH•m on Augu~t 25, Hl33, ns aforesaid; that on the occasion of a 
meeting of the said respondent council on February 22, 1!)34:, butter 
tub prices W£>re discussed with each other by r£>presentatives of the 
members of said respondent council, on which occasion the repre· 
st'ntative of the respondent Menasha. "' oodt'n 'Yare Corporation 
notified the other representatives present that the said Menasha 
Wooden 'Vare Corporation would advance its prices on butter tubs, 
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and furnished the representatives of the other members of said re-
. spondent council with a copy of the proposed price list; that there
upon the other members of the respondent council issued their 
uniform delivered price lists effective February 23, 1934. Subse
quent to February 2:3, 1934, and until the next price change took 
place, the prices of the members of said respondent council were uni
formly maintained, were reported daily. by them to the said com
missioner, and were reported daily by him to the said members in 
a consolidated report. 

(i) EffPctive SeptemLPr 1, 1935, each and every member of said 
l'e!'pon<lent council issued a price list containing uniform delivered 
pricPs in the respective zones theretofore adopted by them, which 
prict>s were 2 cents higher than prices theretofore quoted by them 
in the price lists of February 23, 1934; that on the occasion of a 
nwet ing of the respondent council on July 30, 1935, representatives 
of the members of said respondent council discussed butter tub 
prices; that on that occasion the representatives of the respondent 
:.\fpnasha Wooden 'Yare Corporation informed the representatives 
of tlw other membPrs of said respondent council that the said re
JO;po11<1Pnt .Menasha 'Vooden 'V are Corporation would advance its 
priers on Lutter tubs 2 cents each on September 1, 1935; that there
after on .\ugnst 8, 1935, the respondent The Creamery Package Mfg. 
Company issued a new price list, replacing its price list of Febru
ary 23, 19:34:, and becoming effective September 1, 1935, containing 
an advance of 2 cents per tub, and that rPspondent Elgin Butter 
Tuh Company, on August 12, 1935, issued its said price list to the 
trade, notifying of a similar change of price effective September 1, 
19:35, and all of the other members of respondent council issued price 
li~:;ts carrying similar changes in price and becoming effective on 
September 1, 1935. 

PAn. 9. SubsC'quent to September 1, 193;3, to the date of taking 
of t<'~timony in this proceeding, the said delivered prices quoted by 
lllt>mbers of said respondent council have been uniformly main
tain<>d. The said prices have been reported daily by said members 
to the !>aid commissioner, and reported by him to the said members 
tlaily in consolidated form. Since December 1032 with very few 
Jninor exc<>ptions, the delivered prices charged by the said members 
of n·spondent council for butter tubs of equal quality and size have 
L('t-n uniform wlwn sold to the same class of trade. 

PAn. 10. Further pursuant to suid combination and conspiracy set 
forth in paragraph 8 hereof, each and all of the said corporate re
spondents and BC'rt S. Hill, trading ami doing busin<>ss as Storey 
City Dutter Tub Company, cooperating together an(l with and 
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through said respondent Butter Tub Manufacturers Council, have 
entered into agreements and understandings, expressed or implied,. 
to restrict, restrain, aqd suppress competition in the interstate sale 
of butter tubs by adopting preferred lists of customers and by dis
criminating in price between purchasers of butter tubs and by dis
criminating in the amount of discount to be allowed jobber cus
tomers in the sale of butter tubs in interstate commerce, and pur
suant ta said agreement and understanding, have performed the fol
lowing acts: 

(a) At the time of the adoption of the said zoning system by the 
said members of respondent council on or about October 15, 1932, 
certain large users of butter tubs, consisting principally of packers 
and centralizers of butter tubs, were granted by the members of said 
respondent council a discount of 1 cent from the quoted list prices. 
A confidential list of said prefetTed buyers was adopted by the mem
bers of the said respondent council at the time said zoning system 
was adopted; said preferred buyers had been, prior to December 
1932, accustomed to receive from said manufacturers discounts as 
great as 3 cents from the recognized retail list prices of the members 
of said respondent council. 

(b) Land O'Lnkes Creameries, Inc., is a cooperative association 
organized under the laws of the State of Minnesota, with its prin
cipal place of business at :Minneapolis within said State of Minne
sota. There is included in the activities of the Land O'Lakes Cream
eries, Inc., the purchase and sale in large quantities of various items 
of equipment and supplies used by creameries. These supplies are 
sold by the Land O'Lakes Creameries, Inc., to member creameries, 
and also to nonmember creameries. For this purpose it employs two 
salesmen who devote their entire time to this work, and about twenty 
other employees of the association devote part of their time to the 
work. Land O'Lakes Creameries, Inc., has between 1,200 and 1,500 
customers, 400 to 450 of which are members, and the rest nonmembers, 
and it does an annual business of about $1,500,000, with approxi
mately $800,000 to $000,000 of its sales to members. It publishes a 
catalog which lists approximately 1,200 items handled by it, and in
cluded in these articles sold by it are butter tubs. Land O'Lnkes 
Creameries, Inc., performs the usual services rendered by jobbers, 
and receives the usual jobber's commissions on all items handled by 
it, with the exception of butter tubs. Land O'Lakes Creameries, Inc., 
has been supplied with butter tubs by the rE'spondE.'nts Menasha 
'Vooden 'Vare Corporation and Elgin Dutter Tub Company, and 
was supplied with butter tubs by the Bousfield 'Vooden 'Vare Com-
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pany until its liquidation. The Creamery Package Mfg. Company 
and Wisconsin Butter Tub Company have never sold butter tubs to 
Land O'Lakes Creameries, Inc. The majority of sales made to Land 
O'Lakes Creameries, Inc., by Menasha w· ooden w· are Corporation 
ami Elgin Butter Tub Company were as a result o:f the activities of 
the salesmen of said Menasha 'Vooden 'Vare Corporation and said 
Elgin Butter Tub Company, which salesmen secured the orders direct 
from the creameries, and then shipped. the tubs direct to the cream
eries and billed Land O'Lakes Creameries, Inc., for the shipment. 

(c) Prior to January 1, 1928, Land O'Lakes Creameries, Inc., was 
allowed the usual jobber's discotmt on butter tubs, amounting to llh 
cents per tub, by the Menasha 'Vooden 'Vare Corporation. Begin-

. ning with January 1, 1928, this uiscount was increased by '%_ 0 cent 
per tub, making a, total allowance of 1o/t 0 cents per tub, which was 
received by the Land O'Lakcs Creameries, Inc., from Menasha 
\Vooden ·ware Corporation. Due to competitive conditions, it was 
necessary for Land. O'Lakes Creameries, Inc., to pass on to its cus
tomers out of this uiscount of 1% 0 cents per tub the sum of 1 cent 
per tub, leaving a net discount to Land. O'Lakes Creameries, Inc., of 
%0 cent per tub. On July 1, 1931, Land O'Lakes Creameries, Inc., 
was requested by Menasha Woouen 'Vare Corporation, as a tempo
rary arrangement necessitated. by competitive conditions existing at 
that time to reuuce its discount to ~io cent per tub, which said. request 
Land O'Lakes Creameries, Inc., granted, and thereupon Land O'Lakes 
Creameries, Inc., discontinued. allowing the discount of 1 cent per tub 
to its customers. Thereafter repeated. efforts on the part of Land. 
O'Lakes Creameries, Inc., to regain the customary and usual jobber's 
discount of 11;2 cents per tub from Menasha 'Voouen 'Vare Corpora
tion have met with no success. Land O'Lakes Creameries, Inc., has 
made request to be allowed the usual jobber's discount of 1% cents 
per tub on all sales. of butter tubs made by or through it from the 
.Menasha Wooden 'Vare Corporation, the 'Visconsin Butter Tub Com
pany, and. the ~!gin Butter Tub Company, but the request for the 
allowance was refused by said respondents, who advised the Land 
O'Lalms Creameries, Inc., that they could allow a commission of only 
%0 cent per tub. 

(d) In .Tune, 1933, the matter of selling butter tubs to Land O'Lakes 
Cr<>am<>ries, Inc., as a jobber, and allowing 1% CCtltS uiscount, was 
discussed. at a regular meeting of the respondent council, at which 
time the commissioner of said council, acting as chairman, pointed 
out that the Land O'Lakes Creameries, Inc., was a collective buying 
outfit which had to return to its members or stockhohlers whatever 
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revenue it derived from such method of purchasing, and that this 
developed an unfair discrepancy as betwt>en members ancl stockholders 
of Land O'Lakes Creameries, Inc., and indcpendrnt operators who 
might be located in the same territory, and that if any such s1wcial 
concession were given to Land O'Lakes Creameries, Inc., in his 
opinion, the same concession would have to be given to other users. 

(e) On August 3, 1934, the attention of said commissioner was 
called by the attorney for the National Cooperath·e Milk Producers 
Federation to the inability of the Lancl O'Lakes Creameries, Inc., to 
obtain a jobber's discount from the manufacturers of butter tubs, 
and a statement was reqtH•stpcl as to the position of the l'l'spontlPnt 
council relative to this mattrr; that on .August 7, 1934, the expcuth·e 
secretary of respowlent council tt<h·ised the attorney for the National 
Cooperative Milk Protlucrrs Federation that the matters referred to 
in his letter of August 3 would be takPn up 'vith the mmlufaetmers 
at the next meeting; that on Septembrr 4, 1934, the said commissioner 
of respondent council notified the attomey for the National Cooper
ative Milk Producers Fech•ration that the manufacturers 'vito were 
selling Land O'Lakes CrPameriPs, Inc., !-.ta!etl that fm· n Hmuht>r of 
years the competitive situation had hPPll sueh thut it luul been m'crs
sary for them to solicit the businPss dirPct through their own sales
men from the creameries and bill the goods through LaJHl O'Lakes 
Creameries, Inc., making allowance for credit service, and that, in 
his opinion, there had not bePn any discrimination; that the situa
tion sermed to be entirely betwf'en Lancl O'Lakes Creamrries, Inc., 
awl the manufactmers, individually, who wrre soliciting the busi
ness; that on September 18, 1934, the said commissioner of said re
sponJent council submitted a copy of the lettPr of September 4, 19;,4, 
just described, to the president of rt>spomh•Ht .1\It>Hnsha "Tooclcn \Val'l' 
Corporation with the statt>nwnt, "\VP n rr at ta('hing lwrpto copy o C a 
letter sent to Mr. Donald Ke<>JW. This is in ucconl with the minutes 
of the lust butter tub meeting." That representatins of members of 
the respondent council, upon being solicited by Land O'Lakes Cream
eries, Inc., to be given a jobber's discount of 1% cents, declined to do 
so, although some of them stated that they would be willing to do so 
providrcl the respondent Menasha Wooden \Vnre Corporation would 
do likewise; that on March 28, 1!)33, respondent Wisconsin Butter 
Tub Company ac.lvised the Land O'Lakes Creameries, Inc., that it 
seenH•(l only fair that it should allow the creamery company the 
same commission as the creameriPs enjoyed from othPr buttH tuh man
ufacturers, and asked to be advised as to what di:;cotmt Lalhl O'Lakes 
Cr<>ameries, Inc., wns receiving from the buttPr tub manufacturers 
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from whom it purchased; that on June 2~, 1934, the Elgin Butter Tub 
Company, in a letter to Land O'Lakes Creameries, Inc., stated that 
it could not see how it would be justified in securing all of tho 
creamery compa11y's business by allowing a larger discount than 
that which the creameries received from other concerns. 

(f) Since July 1, 1931, none of the said respondents l\Ienashu 
Wooden 'Vare Corporation, The Creamery Package l\Ifg. Company, 
Elgin Butter Tub Company, Wisconsin Butter Tub Company, Bous· 
field 'Vooden Ware Company, and Bert S. Hill, trading as Storey 
City Butter Tub Company, has allowed the usual and customary 
jobber's discount to Land O'Lakes Creameries, Inc., on sales of but
ter tubs made by said Land O'Lakes Creameries, Inc., and said re
spondents l\Ienasha 'Yooden 'Vare Corporation, Elgin Butter Tuh 
Company, and 'Visconsin Butter Tub Company have refused, and 
~till do refnse to allow said usual jobber's discount to said Land • 
O'Lakes Creameries, Inc. 

PAR. 11. The result of the acts aml conduct of the said l'espondent 
corporations and the said Bert S. Hill, trading as Storey City Butter 
Tub Compnny, and the said respondPnt council, as ht>reinbefore set 
out, has been su bst nnt ially to lessen, restrict, restrain, and suppress 
competition in the sale of hutter tubs tlll'<mghout the sen~ral States, 
particularly in the prices (}Uoted and the discounts allowed by said 
respondent corporations alHl hy said respontlent Bert S. Hill, trading 
as Storey City Butter Tub Company; and temls to enhance the prices 
of said butter tubs aboYe the prices which have heretofore prevailetl 
u nd which would preYai I under normal and opmt competition. 

CONCLUSION 

The aforesaid acts aJHl practices of the respondents, Menasha. 
'Voouen Ware Corporation, The Creamt>ry Package 1\Ifg. Company, 
Elgin Butter Tub Company, Wisconsin Butter Tub Company, Bous
field "~oodrn Ware Company, Bert S. Hill, trading us Storry City 
Butter Tub Company, and Butter Tub Manufacturers Council, are 
to the prejudice of the public aml competitors of the respondents, 
and constitute unfair nwthods of competition in conuneree within the 
intrnt and meaning of Section 5 of an Act of Congress approved 
St>ptemlwr 26, Hll4, l'ntitlNl, ".\n Act to erl'ate a Fetlernl Trade 
Commission, to llrfiiw its powet·s und duties, and for other purposes." 
There is not suflicient proof submitted in the lwarings t.o sustain the 
all£>gations in the complaint charging a violation of Section 2 of an 
Act of CongT<'Ss known as the Clayton Act (Ad, Oct. 15, HH4, C. 
323,38 St. i31 (Comp. St. sec. 8835 C.) ). 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answ(lrs of re
spondents, testimony and other evidence taken before 'Villiam C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, briefs filed herein, and oral arguments by Everett F. 
Haycraft, counsel for the Commission and by Spencer Gordon, 
counsel for the respondents, and the Commissio!l having made its 
findings as to the facts and its conclusion that said respondents, 
Menasha Wooden Ware Corporation, The Creamery Package Mfg. 
Company, Elgin Butter Tub Company, Wisconsin Butter Tub Com
pany, Bousfield 'Vooden 'Vare Company, and Bert S. Hill, trading 

. and doing business as Storey City Butter Tub Company, and Butter 
Tub Manufacturers Council, have violated the provisions of an Act 
of Congress approved September 26, 1914, entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It i8 ordered, That the respondents l\Ienasha Womlen Ware Corpo
ration, The Creamery Package Mfg. Company, Elgin Butter Tub 
Company, lVisconsin Butter Tub Company, Bousfield 'Vooden Ware 
Company, and Bert S. Hill, trading and doing business as Storey 
City Butter Tub Company, their respective officers, representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of butter tubs in interstate commerce or in the Dis
trict of Columbia, do forthwith cease and desist from entering into 
combinations, conspiracies, or agreements, express or implied, with 
each other and by and through said respondent association, Butter 
Tub Manufacturers Council, to restrict, restrain, and suppress com
petition in the interstate sale of butter tubs by 

(a) Jointly or cooperatively fixing, adopting, and quoting uniform 
prices, terms, and discounts at which butter tubs are to be sold to 
creameries and to other customers located throughout the several 
States of the United States in interstate commerce; 

(b) Jointly or cooperatively enforcing and maintaining said fixed 
prices, terms, and discounts by exchanging information throu"h 
said Butter Tub :Manufacturers Council as to the prices terms a~d 
discounts at which said J'('Spondents have sold, and are' off(lri~O' to 
sell, butter tubs in interstate commerce to creameries and other ~us
tamers located throughout the several States of the United States; 

(o) Jointly or co~perativel~ exchanging with each;other, directly, 
or through the medmm of sa1d Dutter Tub :Manufa£htrrrs Council, 
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or any other medium, information as to future prices in advance of 
the actual adoption, quotation, or effective date of said prices; 

(d) Jointly or cooperatively adopting special lists of preferred 
eustomers to whom extra discounts on butter tubs are to be allowed; 

(e) Jointly or cooperatively discriminating against Land O'Lakes 
Creameries, Inc., or any other purchaser of butter tubs in interstate 
commerce; 

(f) Jointly or cooperatively exchanging with each other, directly 
or through Dutter Tub Manufacturers Council, or any other medium, 
future sales price information, including lists of preferred customers, 
jobbers, or brokers, and reports as to the sales of butter tubs, together 
with prices, discounts, and terms at which said butter tubs are sold, 
or offered to be sold, in interstate commerce. 

It is further ordered, That said Dutter Tub Manufacturers Council, 
its officers, agents, and employees cease and desist from cooperating 
with said corporate respondents and with Bert S. Hill, trading and 
-doing business as Storey City Dutter Tub Company, by acting as a 
dearing house for the exchange of information submitted by said 
eorporate respondents and by said Bert S. Hill, trading and doing 
business as Storey City Butter Tub Company, including reports as 
to prices, discounts, and terms at which said butter tubs are sold, 
or offered to be sold, in interstate commerce, in the enforcement and 
maintenance of said agreements aforesaid. 

It is further ordered, That the respondents, Menasha Wooden 
Ware Corporation, The Creamery Package Mfg. Company, Elgin 
Butter Tub Company, Wisconsin Dutter Tub Company, Bert S. Hill, 
trading and doing business as Storey City Dutter Tub Company, and 
Butter Tub Manufacturers Council, shall within 30 days after the 
service upon them of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which 
they have complied with the order to cease and desist hereinabove 
:set forth. 

I' 
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IN TilE MATTER OF 

ALLURA, INC. 

CO:\IPLAINT, FI:\'DINGS. AND ORDER IN REGARD TO TilE ALJ.Et:ED VJOI,.\TJON 
OF SEC. 5 OI•' AN ACT OF CONGRES$ APPROVED SEI'T. 26, 1014 

Docket 2854. Complaint, June 26, 19.16-Decision, June 8, 193"1 

Where a corporation engaged In sale nnd tlistribut!on of rye lotion, Hold uw!Pr 
trade name "Allurn", nnd cons!io:ting essrntinlly of hotwy and water with 
extracts of plant drugs and 8mnll amounts of ammonium nnd pota;;!<lum 
salts, and, as thus engaged, in sullstantinl competition with those Pngngf>d in 
sale and distribution ol' eye glasses and other products for rplief of dhwa~es 
or ailments of the eye, aud in competition with mn ny who srll and dill
tribute eye lotions and eye glasses without fals<•ly rt>prt>senting the }Jrop
ert!es, capae!ties, or effects ol' their products-

(a) llep1·esented, In rudio brondenstl'! fill() in pomphh'ts and othN adn>rtlsing 
matter dh;tributed among prospecth·e purchasers, thnt Raid prppnrutlon 
would relieve poor or cloudy Ylslon or henctaehe rrsnltlng from eyf> jo;tmln, 
nud thnt use ther<•of would tnke the pluee ol' wearing glns:-;ps 1111d rdit>\·e 
astigmatism and gent>ral wenknPss of the Pyes nnd O\'t'rc·om<> irritating nnd 
pnlnful condition.'! thrrpof; 

(b) Hepresentt>d, ns aforesaid, that it wus nature's nitl to 1111' Pyps and hntlllO 
equal In kN'plng th<·m clenr, bright, and full ol' life, and wn:-; not lnjnrious; 
and 

(c) lle1)resentru, as aforesaid, that it was a cure for catnmct awl was a n·nwdy 
for eye troubles, and would cure or be bcnellclnlln trentmmt of nll cn~cs of 
granulntt'd lids, bloodshot eyes, focal disorders, wcrplng lids, wt>nk lnC'hrrmnl 
glands, and muscular atrophlrs, or contractions; 

Notwithstanding fact prrparatlon contained nothing of mrdil'nl value In trrat• 
ment of any eye disease, only po~;Sible value thereof would be et!Ulvalt•ut to 
that of ordinary normal salt solution, it was not hnrmlrss, might be In
jurious, would not take place of glas.ses, relieve astlgmntlsm or general 
weakness of the eyes, and other representations as hereinabove set forth 
were false; 

With eiTect of misleading and deceh·ing a folubstantlal portion of the purchasing 
public Into the erroneous b(•liel' that its said prPllllratlon hnd properties, 
rnpacitles or eft'eets set fm'th as herelnnlJOve indicated, and that buying 
public, as a result of erroneous belief induced by such false nnd misleading 
r<'prf>srntntlonR, bought substantial volume of its ~;aid product, and tmde 
wns unfairly diverted to lt from its competitors who truthfully rrpr£>Seut 
nnture and character of their ref;pectlve products; to the substantial injury 
of comp<'tltlon In commerce : 

Held, That such nets and practll'es were to the prejudice of the public and com· 
petltors nnd constituted unfair methods of competition. 

Before Mr. Oha·rles P. Vicini, Mr. John lV. Norwood and Mr. 
RobertS. l/all, trial ('Xamiiwrs . 

.Vr. T. II. /(en1ledy, Mr. P. 0. J{oli'nsl.-i and Mr. J. T. Welch for 
the Commission. 
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Mr. Darold D. DcOoe, of Sacramento, Calif., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved SeptPm
ber 26, 1914, entitlrtl "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposPs," the Federal 
Trade Commission, having- reason to believe that Allum, Inc., a 
corporation, herrin:lfl er refen·pd to as rrspondent, has been :mel now 
is using- unfair methods of compPtition in commerce as "commerce" 
is defined in said rrct, and it appearing- to the Commission that a 
pro<'eeding by it in r<':;pect therpof would be in the public interest, 
hereby i~suPs its complaint, stating its charges in that respect as 
follows: 

PAnAGHAI>JI 1. RPsponlknt, Allura, Inc., L'> a corporation organize<} 
and existing under nnd by virtue of the laws of the State of Cali· 
fornia, with its principal plnt'e of business at G2G I Street, Sacra· 
mento, Calif. Respoml£>nt is, antl for more than thrPe yPars last 
past, has hPl'll PllgngP<l in the manufacture of an eye lotion, 11nd has 
h£>en Pngag-ed in the sale of said prPparation under thP tradl' name 
of "Allum" lwtWPl'll niHl among the various States of the United 
States allll in the Distriet of Columbia. During all of said time it 
has caused, and still causes, saitl product when sold by it, to be 
transported from its place of business in California, or other placefl 
within the United Stat£>s, to purchasers thereof, some located in the 
State of California and others located in various States of the United 
States other than the State of origin of the shipment, and in the 
District of Columbia. 

In the course and conduct of its said business respondent is now, 
and for more than three years last past has been, in constant competi
tion with other corporations, persons, firms, and partnerships engaged 
in the sale of products having properties, capacities, or effects claimPd 
for thP saitl "Allum." by the respond£>nt, as herein set forth, in com
merce betw£>cn nnJ among the various States of the United StatE's 
and in the District of Columbia. 

PAn. 2. In the course and conduct of its busin£>ss d('scriLcd herein 
l'<'spondent for more than three years last past has, by means of radio 
broadcasts, pamphlets, adv£>rtising matt£>r, testimonials, and other
wisE>, represt'nte1l, and still represents, that its said pro<lnct is harm
less; will, when used, take the place of the wearing of glasses by the 
User; relieves a!otigmatism and general weakness of the eye; owr
comPs initating and painful conditions of the eyes; has no equal in 
keeping l'yes clear, bright, and full of life; is not injurious; will cure 

l!\8l!!t•n 3[1--8 
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cataract of the eye and is a remedy for any eye trouble; will relieve 
severe headaches from eye strain, poor and cloudy vision, or eye 
strain; is Nature's aid to the eyes; and respondent has recommended 
the use of "Allura" in cases of granulated lids, bloodshot eyes, weak 
lachrymal glands, weeping lids, muscular atrophies, muscular con· 
tractions, headaches from eye strain, and focal disorders. 

Respondent has distributed radio texts or continuities and said 
pamphlets, advertising matter, and testimonials among its prospec
tive customers and places the same in the hands of retailers and dis
tributors in various States of the United States for use by them in 
advertising its said product. 

Said representations have been and are made by respondent in 
such a way that purchasers and prospective purchasers of respond
ent's product are led to believe that respondent's product will cure 
or relieve any of the diseases or ailments above set forth. 

In truth and in fact each and every said representation has been 
and is untrue or grossly exaggerated, and respondent's said product 
js not, nor has it ever been, harmless; a substitute for glasses; a re
lief for astigmatism and general weakness of the eyes; a cure for 
irritating and painful conditions of the eyes; without equal as an 
agent for keeping the eyes clear, bright, and full of life; free from 
injurious properties, capacities, or effects; a cure for cataract or a 
remedy for any eye trouble; an agent for relief of severe headaches 
from eye strain, poor and cloudy vision or eye strain; nor is it 
Nature's aid to the eyes. Said product is not a competent remedy 
for granulated lids, bloodshot eyes, weak lachrymal glands, weep
ing lids, muscular atrophies, muscular contractions, headaches from 
l:'ye strain, and focal disorders. 

There is a preference by a substantial number of retail dealers in 
products having properties, capacities, or effects claimed by respond
ent for its product, as hereinabove described, and by a substantial 
part of the purchasing public for products that have the properties, 
~apacities, or effects claimed by respondent for its products, as here
mabove set forth. 

The aforesaid representations by the respondent have had and 
.sti11 have a. capacity and tt>ndency to mislead and deceive, and have 
mislt'd and dt'ceived, and still mislead and deceive, retailers and the 
purchasing public into the erroneous belief that said product of re
spondent has all the properties, capacities, or effects claimed for it 
by the respondent, as aforesaid, and the use of said misrepr·esentations 
causes them to purchase respondent's product in such erroneous 
belief. 
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The aforesaid misrepresentations by the respondent have placed 
and still place in the hands of retailers of the product of respondent 
hereinabove described the means of deceiving and misleading the 
purchasing public. 

PAR. 3. There are among the competitors of respondent manufac
turers and distributors of products having properties, capacities, or 
effects similar to those claimed by the respondent for its product, 
who truthfully represent the properties, capacities, or effects of their 
£aid products; and there are also among the competitors of respond
ent manufacturers and distributors who do not misrepresent the 
properties, capacities, or effects of their said products. 

By the representations made by the respondent, as set out herein
above, trade has been, and still is, unfairly diverted to the respondent 
from such competitors, and thereby substantial injury has been done 
and is still being done by respondent to competitors in interstate 
commerce, 

PAR 4. The above acts and things done by the respondent are all 
to the injury and prejudice of the pub1ic and competitors of respond
ent in interstate commerce within the meaning and intent of Section 
5 of an Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade: Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on June 26, 1936, issued and served 
its complaint in this proceeding upon respondent Allura, Inc., charg
ing it with the use of unfair methods of competition in commerce in 

· violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent's answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Thomas H. Kennedy and Peter C. Kolinski, at
torneys for the Commission before Charles P. Vicini, John ,V, Nor
wood and Robert S. Hall, examiners of the Commission, theretofore 
duly designated by it, and in opposition to the allegations of the com
plaint by Darold D. DeCoe, 'attorney for the respondent; and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, and brief in sup-
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port of the complaint; and the Commission haviiJg duly considered 
the same, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDI::'\'GS AS TO THE FACTS 

P.\RAGRAPH 1. The re~ponclt:>nt, .Allura, Inc., is a corporation organ-" 
ized, existing and doing business under and by virtue of the laws of 
the State of California, an!l has its principal place of business at 
Sacramento, Calif. 

It is now, and for more than three years has been, engaged in the 
sale and distribution of an eye lotion under the trade name of "Allura." 
'Vhen orders are, received for respondent's goods, it ships them from 
Sacramento, Calif., to purchasers thereof located at various points in 
the State of California and in other States in the United States. The 
respondent has at all times during the past several years maintained a 
(:onstant current of tracle and comuwrce among and between the 
various States of the United States aml in the District of Columbi<t 
in the merehandise which it sells. 

At all times <lnring the last thrl'e years thP n•spmHlent has bl'('Jl 
in substantial competition with other corporation" and with individ
uals and partnerships likewise engaged in the sale and distribution of 
eye glasses and otlwr pro1lucts for the relief of diseases or ailments 
of the eye in commprce behn•en and among the several States of the 
United States and the District of Columbia. 

JlAR, 2. In the comse and coiHluct of its busin<'ss, the respondent 
through statements in radio broadcasts, and in pamphlets and othPr 
advertising matter distributed among prospective purchasers, repre
fiented that its preparation "Allum" is harmless; not injurious; will, 
when used, take the place of the wearing of glasses by the user; re
lieve astil,"llUttism and genPral wPakness of the eyes; onrcome irri
tating and painful conditions of the eyPs, and that it has no equal in 
keeping eyes clear, bright and full of life; will cure cataraet of the 
<>ye; is a renwdy for any Pye trouble; will relieYe senre headaches 
from eye strain, poor and cloudy vision; is nature's aid to the eyes; 
an1l has rrcommeiHled the use of its preparation "Allum" in cases of 
granulatPd li1ls, bloodshot eyes, weak lachrymal glands, weeping lid~, 
muscular atrophies, muscular contractions, headaches fl'Om eye strain 
and focal disorders. Among awl typical of the repreS('ntations used 
in radio broadcasts, pamphlPts and other nd\·ertising matter are tlie 
following: 
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Allura • • • dissolves the dust-laden film of mucous which makes eyes 
look dull and by Its gentle astringent action removes bloodshot from the eyes. 

Allura • • • is not injurious. 
I have been using "Allura" for astigmatism nud geneml weakness of the eyes 

aud I have found the condition of my eyes greatly improved. 
My son has used "Allura" for the past year with remarkaule results. His 

rision was poor and be wore glasses. rrior to m:lng your product his vision was 
faulty. For the past ten months he has read without glasses. We see con
tinual improvement in his sight. 

l\lany people report that after using "Allura" they have dbcarded their glasses 
permanently. 

I have heen using "Allura" just thirty <lays aud It is not neceRsary for me 
to u~e my glai'~Ps uow and Nt<"h d;1y I can uotiee my ryes bpcoming stronger. 

P.\R. 3. Respondent's product, ".Allnra," is not harmless, may be 
injurious, will not take the place of the wearing of glasses by the 
ll~er, will not rPlieve astigmatism or general weakness of the eyes, 
nor will it overcome irritating or painful comlitions of the eyes. It 
is not true that "Allura" has no equal in keeping the eyes clear, 
bright and full of life nor will it cure cataract of the £>ye. It is not 
a l'Pmedy for any Pye trouble, nor will it relieve severe hcadachPs 
from eye strain, poor and cloudy vision, nor is it nature's aid to the 
~yes. It will not relieve all cas£>s of granulated lids, bloodshot eyes, 
Wpa k lachrymal glands, weeping lids, museu lar atrophies, muscular 
contractions, he!Hlaches from eye strain or focal oi~orders. Re
spondt-nt's pr£>paration "Allum" con:;ists essentially of honey and 
Water with extracts of plant drugs, togethPr with small amounts of 
ammonium and potassium salts such as ammonium chloride, and 
potassium sulphate and. is preberved with a salicylate. The prep
aration contains nothing of medical value in the treatment of any 
{lye disease an<l the only possible value of it would he equivalent to 
that of ordinary normal salt solution. 

PAn. 4. l\Iany of respondent's competitors sell and distribute eye 
lotions and eye glasses in interstate conunercP, who do not falsely 
l'PlH't>bPnt the properties, capacities or efft>cts of their products. 

PAn, 5. Hespondent's practice of representing its prrparat ion "~\1-
lura,'' as pos::-;essing properties, capacitiPs or effects as set forth in 
Para:.rraph 2 hereof has had, allllnow has, the capacity and tendency 
to Jnislt•:ul and dPeeiv£', aJHl has mislell allll ckcei,·ed a substantial 
I>ortion of the pnrchasing public into the NTotwons belief that its 
l>I'£>paration "~\llura," has the properties, capacities or effects set 
forth in paragrnph 2 aboYe. As a rPsult of the Hroneous belief in
d.uced Ly the false alld misleading representations referred to above, 
the buying public has purchased a substantial volumP of respontlent's 
Pl'odnct, with the result that trade has bePn unfairly di\'ertPd to 
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the respondent from its competitors who truthfully represent the 
nature and character of their respective products. Thereby substan
tial injury has been, and is now being done by the respondent to 
competition in commerce among and between the various States of 
the United States and the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Allura, Inc., are 
to the prejudice of the public and of respondent's competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved. 
September 26, 1914, entitled. "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard. by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ent, testimony and other evidence taken before Charles P. Vicini, 
John 1V. Norwood and Robert S. Hall, examiners of the Commission, · 
theretofore duly designated by it, in support of the allegations of 
said complaint and in opposition thereto, brief filed herein by the 
attorney for the Commission, and the Commission having made its 
finrlings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It is ordered, That the respondent Al1ura, Inc., its officers, repre
f:entatives, agents and employees, in connection with the offering for 
sale, sale and distribution of the preparation now known as, and sold 
under the name, "Allura" or any other preparation, under whatever 
name sold, composed of similar ingredients and possessing thera
peutic properties similar to the preparation now known as, and sold 
under the name "Allurn," in interstate commerce or in the District 
of Columbia, do forthwith cease and desist representing directly or 
by implication: 

1. That the use of said preparation will take the place of the wear· 
ing of glasse!!, relieve astigmatism and gcneral weakness of the eyes, 
and onn:omc irritating und painful conditions of the ey£'s; 

2. That said preparation has no equal in keeping eyes clear, bright 
and full of life; 

3. That said preparation is not injurious; 
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4. That said preparation is a cure for cataract of the eye or that 
it is a remedy for eye troubles; 

5. That said preparation will relieve poor or cloudy vision or bead
ache resulting from eye strain ; 

6. That said preparation is nature's aid to the eyes; 
7. That said preparation will cure, or is beneficial in the treatment 

of, all cases of granulated lids, bloodshot eyes, weak lachrymal 
glands, weeping lids, muscular atrophies, or contractions, and focal 
disorders. 

It u further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

L. MUSIL DISTILLING COl\IPANY 

{:Q)IPLAINT, FINDINGS, AND ORDER IN REG.\RD TO TilE .\LLEGim YIOT,.\'1.'10~ 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. :!ll, 1 !ll-l 

Docket 2476. Complaint, June 28, 1935-Decision, June 9, 193/ 

Where a corporation engaged in the rectifying and bottling of whiskies, gius, 
and other svirituous bcvernge,;, in a rectifying plant and under a rl'cti
fier's permit, and in sale thereof to wholesalers und retailers in States 
other than Stu te of origin of its sbipmeuts, and in District of Columbia, 
and in substantial comtK'tition with those engaged iu manufacture by true 
distillation of whiskies, gins, and other spirituous beverages from mash, 
wort, or wash, and iu snle thereof in trade and commerce among the 
various States and iu the District of Columbia, and with those similarly 
eng<~ged in purchasing, rectifying, blending, and bottling such ,·arious bev
emgcs, and in similarly selling same, and including among said com
petitors those who, as manufacturers and distillers by original and con
tinuous distillation from mash, wort, or wm;h, through continuous closed 
pipes aud vessels uutllmauufacture is complete, of whiskies, gills, and other 
spirituous bPverages sold by them, truthfully use words "distillery," "dis
tilleri('S," "distillers," or "distilling" as n part of their corvora te or trade 
names !lnd on their stationery and advertising and on the labels of the 
bottles in which they sell and ship their said products, and those who, 
eugagcd in purchasiug, rectifying, blending, bottling, and selling such 
various products, do not use aforesaid words as above set fortb-

H<'preseuted, through use of word ''Distilling" In its corporate name, on its 
stationPry, mailiug c·ards, and irwoicl'R, and on the labels attached to the 
llottle~ in which it sold aud ship}l('d its said products, that it was a 
producer of distilled spirits from raw materials, and thus represented to 
its customers, aud furnished same with a means of repre!ient.ing to 
their vendees, both retailers and ultimate consuming public, that it was 
a distiller and that the snitl whiskies aml other spirituous beverages con
taiued in such bottles were by it made through process of di:itillation from 
mash, wort, or wash, as above set forth, notwithstanding fact it did 110t 
thus distill suid va1·ious beverages, thus bottled, labeled, sold, and traus
portt>d by it, through p1·ocess of original aud continuous distillation as 
abol'e set forth, and as long definitely lmderstood from word ''distilling" 
when used in connectiou with liquor Industry and products thereof by 
trade and ultimate Jmrehasing public, and did not own, operate or control 
nny 11laet> or plnce:l where snell bevernges are made by proces!'l of distillation 
from mush, wort, or wush, null was not n distiller, for the pnrdtnse of the 
bottled liquors of which there Is a prPff'rence on the part of a snbstnntlal 
portion of the lllll'ehnslng pnhlil'; 

".ith efft•et of misiPtHiiug nnd del'ei dng dealers and purchasing Jmbllc into 
the bPlief that it wns a distiller and thnt the whiskies and other spirituous 
heverfigPs sold by it were by it made and distilled from mash, wort, or 
wash, and with cnpnrity and teudt>ncy to induce dealers and purchasiug 
pnbllc, acting In such beliefs, to lilly the whiskies and other spirituous 
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ben•rnges bottled and sold by it, and with result of thereby diverting 
trade to it from Its competitors who did not, by their corporate or trade 
names or in any other manner, misrPpresent that they were manufacturers 
by dist1llation from mash, wort, or wash of whiskies or other spirituoui'l 
beverages; to the substantial Injury of competition in commerce: 

Hchl, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 
Mr. PGad B. M&rehouse for the Commission. 
Mr. iJ!a;n W. Petacque, of Chicago, Ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that L. Musil 
Distilling Company,· hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce as "com
merce" is defined in said net, and it appearing to the said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

PARAGRAPH 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Wisconsin, with its 
office and principal place of business in the city of Racine, in said 
State. It is now, and for more than one year lust past has been, 
engaged in the business of wholesaler and rectifier, purchasing, 
rectifying, blending, and bottling whiskies, gins, and other spirituous 
beverages and in the sale thereof in constant course of trade and com
merce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
said business, it causes its said products when sold to be transported 
from its place of business aforesaid into and through various States 
of the United States to the purchasers thereof, consisting of whole
salers and retailers, located in other States of the United States and 
the District of Columbia. In the course and conduct of its business 
ns afor~said, respondent is now, and for more than one year last past 
has been, in substantial competition with other corporations and with 
individuals, partnerships, and firms engaged in the manufacture by 
dist.illation of whiskies, gins, and other spirituous beverages and in 
the sale thereof in trade and commerce between and among the vari
ous States of the United States and in the District of Columbia; and 
in the course and conduct of its business as aforesaid; respondent is 
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now, and for more than one year last past has been, in substantial 
-competition with other corporations, and with individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend
ing, and bottling whiskies, gins, and other spirituous beverages and 
in the sale thereof in commerce between and among the various States 
·Of the United States and in the District of Columbia. 

PAR. 2. For a long period of time the word "distilling" when used 
in connection with the liquor industry and the products thereof has 
had and still has a definite significance and meaning to the minds of 
the wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the manufacturing of such liquors by the 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manufac
ture thereof is completed; and a substantial portion of the purchas
ing public prefers to buy spirituous liquors prepared and bottled by 
distillers. 

PAn. 3. In the course and conduct of its business as aforesaid, by 
the use of the word "Distilling" in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that it is a distiller and that the 
whiskies, gins, and other spirituous beverages therein contained were 
by it manufactured through the process of distillation from mash, 
wort, or wash, as aforesaid, when, as a matter of fact, respondent is 
not a distiller, does not distill the said whiskies, gins, or other spir
ituous beverages by it so bottled, labeled, sold, and transported, and 
does not own, operate, or control any place or places where such 
beverages are manufactured by the process of distillation from mash, 
wort, or wash. 

PAR. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in Paragraph One 
hereof corporations, firms, partnerships, and individuals who manu
facture and distill from mash, wort, or wash, as aforesaid, whiskies, 
gins, and other spirituous beverages sold by them nnd who truth
fully use the words "distillery," "distilleries," "distillers," or "dis
tilling" as a part of their corporate or trade names and on their 
stationery and aJvertising, and on the labels of the bottles in which 
they sell and ship such products. There are also among such com
petitors corporations, firms, partnerships, and individuals engaged 
in the business of purchasin~, rectifying, blending, bottling, and 
selling whiskies, gins, and other spirituous beverages who do not 
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use the words "distillery," "distilleries," "distilling," or "distillers" 
as n. part of their corporate or trade names, nor on their stationery 
or advertising, nor on the labels attached to the bottles in which 
they sell and ship their said products. 

PAn. 5. Representation by respondent as set forth in pn.ragraph 3 
l1ereof, is calculated to and has the capacity and tendency to and 
does mislead and deceive dealers and the purchasing public into the 
beliefs that respondent is a distiller and that the whiskies, gins, and 
other spirituous beverages sold by the respondent are manufactured 
an<l distilled by it from mash, wort, or wash, as aforesaid, and is 
calculated to and has the capacity and tendency to and does induce 
dealers and the purchasing public, acting in such beliefs, to purchase 

·the whiskies, gins, and other spirituous beverages b'ottled and sold 
by the respondent, thereby diverting trade to respondent from its 
eompetitors who do not by their corporate or trade names or in any 
other manner misrept:esent that they are manufacturers by distilla-. 
tion fl'Om mash, wort, or wash, of whiskies, gins, and other spiritu
ous beverages, and thereby respondent Joes substantial injury to 
substantial competition in interstate commerce. 

l)An. G. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved Sept~mber 26, 1914. 

RErORT, FINDINGS AS TO TIIE FACTs, AND OnnER 

Pursuant to the provisions of an Act of Congress approveJ Sep
tember 26, 1914, entitled "An Act to create a Federal TraJe Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on June 28, 1935, issued and on July 1, 
1935, sen·ed its eomplaint in this proceeding upon respondent L. 
Musil Distilling Company, charging it with the use of unfair meth
ods of competition in commerce in violation of the provisions of said 
net. After the issuance of said complaint, and the filing of respond
~nt's answer thereto, testimony and other evidence in support of the 
allegations of the said complaint, were introduced by PGad n. More
house, attorney for the Commission, before John L. Hornor, an ex
aminer of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. No testimony or other evidence in 
opposition to the allegations of the complaint were introduced by 
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Messrs. Sabath, Pearlman, Goodman, and Uein. attorney~ for the 
respondent. Thereafter the proceeding rrgularly came on for final 
hearing before the Commission on the said complaint, tile answer 
thereto, testimony and other edllence nml brief in support of the 
complaint (no brief in opposition thereto having bren filed an1l no 
oral nrgument having been made); and the Commission havin~ duly 
considered the foregoing and being now fully advised in the prPm
ises, finds that this proceeding is in the interest of the public and 
makes this its findings ns to the facts nl\(l its eoJH.·lusioll drawn 
therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGnAPII 1, Uespondt>nt is a corporation organi1.P1l, cxisti11g, nllll 
doing business undt>r the laws of the State of Wisconsin with its 
office and principal place of Lusinrss at 1228 Buchanan Strert, Racine, 
Wis. It was incorporatrd on Jmw 14, 1!:>3·1, with a eapitnl stoek of 
$35,000.00 to engage in the distillt>d spirits 1·ectifying industry with 
a charter containing suflieil'ntly broad powers to rnable it to oprrate 
as a distillery, hut it nPwr so opPmtr<l. .\t 011e timP it had a ..,mall 
experimental still for the )Htrpo:-e of analyzing products going into 
cordi1tls by it compoun<lPll. It O)Wrat('ll UIHkr ba:-.ic permit Xo. 
R-541 from the FPderal Alcohol Administration and prior to the 
organization of that Administration under basic permit No. H-5<i. 
It still maintains its corporntr t>xi~trncr, th<lllgh it ltas IHJt C'H!!:agrd 
in lHJSinrss since .July 1, 1!)3(i, anti its future plans h:n-e not lJt'Pn 
dcterminrd. 

At the time of tl.e ltPnring~ lwl1ltlm·ing OdohPr J!):3G, l'P"pondrnt 
had no stock of liquors on hnn1l aJHl its plant rquipment had bc·en 
sold. During the period in whic·h it did business its sniPs amotmtt>J 
to approximately one million gallons of whiskey, all of whil'h ltad 
been reetified. 

Detwrrn the commPncenwnt of its lmsiness aml J nly 1, 1!)3(i, it was 
wgagwl in the manufadmin,!! nllll lJott1ing of whiski('s, ,!!in:,, and 
other spirituous LcwnlgPs in a rrctifying plant under n rectifier's 
permit, nnd in the sale thereof in the constant course of trade and 
commerce betwern and mnong thP various Statrs of the UnitNl 
States aml in tlse Di:-;trict of Columltin. In the course uwl conclnct 
of its said business it cau~c·d its said products wltrn sol•l to ],e traus· 
portPtl from i ·., place of hnsinrs-. a fol'l'Sa i1 1 into a!H l tit rou •rh vn riot us 
Statrs of the United Statl•s to the purchasers t!tereof, co;~i:,tin~ of 
wholt>salers niHlrrtailers located in States of the United States other 
than the Statpc; of ori,(!in of ~aid 8hipments awl in the District of 
ColumlJia. Its prOtln<"ts wne sold mostly to wholrsalt>rs in the ter· 



L. MUSIL Dli'iTILLING CO. 91 
8G }'iulling;; 

ritory west of Racint>, W'"is., and from California southeast to 
Louisiana. . 

In the course and condnct of its business as aforesaid, respondent, 
during said period was in substantial competition with other cor
porations and with individuals, partnerships, and firms engaged in 
the manufacture by true· distillation of whiskies, gins, and other 
spirituous beverages 'from mash, wort, or wash, and in the sale 
tht'reof in trade and commerce between and among the various 
States of the United States antl in the District of Columbia; and in 
the course and conduct of its business as aforesaid, respondent was 
in substantial competition with other corporations and with individ
uals, firms, and partnerships, engaged in the business of purchasing, 
l'P<:tifying-, blending, and bottling whiskies, gins, and other spirit
uous hi'Yerages in rectifying plants und!'r rectifiers' permits, and in 
the sale thereof in commerce betwP<'n and among the various States 
of the United States and h1 the District of Columbia. 

PAn. 2. "Uectifying" in the distilled spirits rectifying industry 
ltleam; the mixing- of whiskies of different ages or types, or the mix
ing- of other ing-t·edil'nts with whiskies, hut reducing- proof of whis
key by tu.ldin~ water is not rectifying. Uectifiers also blend whiskies 
with nt>utral spirits (grain alcohol). 
~fany distillers operate a separate establishment ()00 feet or more 

away from their distillery, kuown as a rectifying plant, wherein they 
ope rat{' in the same manner as descl'ih{'d above--for a rectifier-some
tim{'s pxclusively with spirits of their own distillation and sometimes 
with spirits purchased from other distillers, or both. Some distillers 
have a tax paid bottling room on the distillery bonded premises 
\Yhcr{'in their distill<'d spirits are bottled straight as they come from 
the still, or in a bonded warehou:"e after aging, or after rrduction 
of proof. .\ny rrct ifying hy a distiller, however, must be done in 
his rectifying plant under his rectifier's permit. On all bottled 
liquor~, whether bottled at the distillery or at any rectifying plant, 
npp<'nr the words "BottlPd" or ''Blended" {as the ease may be) "by 
the --------------------Company." If the distilled spirits therein 
<:ontainrtl are lJottled by a distillt>r in his distillery or are spirits of 
his own distillation bottled in his rPetifying plant, the distiller may 
and does put "Distillt•ll nnd bottlt•<l by ---------------------- Com
Puny." If, in the distiller's rectifying- pl:tnt, other spirits haYe bern 
Llrndt•d or rectifietl, he putr;; on tht> bottle "BlendPtl and bottled by 

~---- - ------------ Company." 
Finnl1y blown in thl' bottom of pach bottle is a symbol consisting-

of a h•tlrr followe1l hy a number, i1lt>ntifying the bottler, viz, a "lJ'' 
for ~l distilll•r allll "R" for a rt•tl ifier, the numbPr following said 
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letter corresponding with the distiller's or rectifier's permit. Thus, 
"R-541" designates this respondent. A distiller who also operates 
a rectifying plant, having both kinds of permits, may use either sym
bol depending upon whether the liquor contained in the bottle was 
produced and bottled under his distiller's or his rectifier's permit. 
This number is placed on the bottle to identify the bottler. 

Knowledge of these details is not widespread among the retail 
trade and is very limited among the general public. All whiskies, 
whether coming from a distillery or rectifier, are generally conceded 
to be "distilled" products. Therefore, it is not possible to determine 
from the presence of the phrase, "Blended and Bottled by" alonet 
or the phrase "Bottled by" alone on the label whether the package 
was bottled by a rectifier who is a distiller or by a rectifier who is 
not a distiller. 

This respondent does not now and never has produced or manu
factured distilled spirits of any kind fro~ mash or raw materials, 
although its charter would authorize it so to do. Its rectifier's permit 
authorizes it to engage in the business of rectifying and blending, 
and is conditioned upon compliance by respondent with all applica
ble regulations made pursuant to law, which are or may hereafter 
be in force. 

PAn. 3. The evidence adduced in this case from approximately 
eight competitive trade witnesses (both rectifiers and distillers) and 
sixteen members of the purchasing public shows, and the Commission 
finds, that for a long period of time the word "distilling," when used 
in connection with the liquor industry and the products thereof, has 
had and still has a definite significance and meaning to the minds 
of the wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the manufacturing of such liquors by the 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu
facture thereof is completed; and a substantial portion of the pur
chasing public prefers to buy spirituous liquors prepared nnd bottled 
by dil'>tillers. 

PAR, 4. This respondent by the use of the word "distilling" in its 
corporate name, on its stationery, mailing cards, invoices, and on 
the labels attached to the bottles in which it solU and shipped its 
products in interstate commerce, represented itself as a producer of 
distilled spirits from raw materials, and was so regarded, by virtuo 
of said representations, by tho trade and purchasing public. It thus 
rc·presented to its customers and furnished them with the means of 
representing to their wndees, both retailers and the ultimate con
:mming public, that it was a distiller and that the whiskies 'and 
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other spirituous beverages in said bottles contained were by it manu
factured by the process of distillation from mash, wort, or wash, as 
aforesaid, when, as a matter of fact, respondent is not now and 
never was a distiller, does not now and never did distill the said 
"·hiskies or other spirituous beverages, by it so bottled, labeled, sold, 
and transported and does not now and never did own, operate, or 
control any place or places where such beverages are or were manu
factured by the process of distillation from mash, wort, or wash. 

PAR. 5. There were among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu
factured and distilled from mash, wort or wash, as aforesaid, 
whiskies, gins and other spirituous beverages sold by them and who 
truthfully used the words "distillery," "distilleries," "distillers," or 
"distilling" as a part of their corporate or trade names and on their 
stationery and advertising, and on the labels of the bottles in which 
they sold and shipped such products. There were also among such 
competitors, corporations, firms, partnerships, and individuals en
gaged in the business of purchasing, rectifying, blending, bottling, 
and selling whiskies, gins, and othPr spirituous beverages who did 
not use the words "distillery," "distilleries," "distilling," or "distill
ers" as a part of their corporate or trade names, on their stationery 
or advertising, or on the labels attached to the bottles in which they 
sold and shipped their said products. 

PAR. 6. Representations by the respondent as hereinabove set forth 
had the capacity and tendency to and did mislead and deceive deal
ers and tho purchasing public into the beliefs that respondent was a 
distiller, and that tho whiskies and other spirituous beverages by it 
sold were manufactured and distilled by it from mash, wort, or 
wash, and had the capacity and tendency also to induce dealers and 
tho purchasing public, acting in such beliefs, to purchase the 
whiskies and other spirituous beverages bottled and sold by the re
spondent, thereby diverting trade to respondent from its competitors 
who did not by their corporate or trade names, or in any other 
tnanner, misrepresent that they were manufacturers by distillation 
from mush, wort, or wash of whiskies or other spirituous beverages. 
Thereby respondent did substantial injury to competition in inter
state commerce. 

PAR. 7. Respondent stated of record through its attorney that 
after discussing this matter with the officers of the company and tho 
principal stockholders, should the company desire to resume opera
tions the word "distilling" in its corporate name would be aban-

' . f doned, but wished it tmdE>rstood that it did not by this expressiOn o 
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its intention waive its right to use the word "distilling" in its cor
porate name, or admit that the Commission's position was correct. 
Under these circumstances this Commission can have no assurance 
that the aforesaid unfair acts and practices on the part of respondent 
will not at some future date be resumed. 

CONCLUSION 

The aforesaid nets and practic('S of the respondent, I.. Musil Dis
tilling Compnny, were to the prejudice of the public and of respond
ent's competitors, and constituted unfair methods of competition in 
commerce 'vithin the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled "An .Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.'' 

ORDEH TO CE.\SE ANI> JH:SIST 

This proceeding having been heard by the Fe(leral Trade Conunis
sion upon the complaint of the Commission, the nnswer of respondent, 
testimony and otlll'r evidence taken lJdore ,John L. Hornor, an ex
aminer of the Commission tlwrctofore duly (lesignutCll by it, in 
support of the all('gations of said complaint, brief fih•<l lwrein hy 
PGad n. Morl'llOil!"(', COU!lS(>l for the Conunission (no t<'stimony or 
other evidence having bren offered on behalf of rc::>pondent, and uo 
brief having bren filc(l on behalf of responclent and no oral argumE>nt 
having l)('en made), awl the Commission having m:ule its findings 
as to the facts and its conclusion that said respo11dcnt has violatrtl 
the provisions of an Act of Congrt>ss npprond Septemh(•r 2G, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and <lut iPs, and for other purposes." 

It is ordered, That the rPspondE>nt, L. :Musil Distilling Company, n. 
corporation, its officers, reprPsPntatiws, agents, and employers, in 
comwetion with the offering for sale or sale and distribution by it in 
interstate comnwrce or in the District of Columbia of whiskies, gins, 
or other spirituous hewrnges, do epase and tksist from: 

Uepresenting, through the use of tl1e word "distilling" in its cor
porate name, on its stationery, advertising or on the labels attach<>d 
to the bottles in which it sPlls aJHl ships said pro(lucts, or i11 any othl'r 
way by word, or wor(ls of like import, (a) that it is n. distill<'r of 
\\hiskies, gins, or other Rpirituous lK•vHagrs; or (b) that the said 
"hiskies, gins, or other spirituous h<>wrnges were l1y it mann fnc
turcd through the process of distillation; or (c) thut it owns, operates 
or controls a plare or plac('S where any such products are by it mann
factun•d !Jy a proc·ess of original fillU COlltinous tlistilJ,ltion from mash, 



L, MUSIL DISTILLING CO. 95 

86 Order 

wort or wash, through continuous closed pipes and vessels until the 
manufacture thereof is completed, unless and until respondent shall 
actually own, operate, or control such a place or places. 

It is further ordered, That the said respondent within GO days 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has complied 
with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

CAP ASSOCIATION OF TilE UNITED STATES, INC., ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. I! OF AN ACT 0.fj' CONGRESS APPROVED SEPT. 26, 1914 

Docli:et 2530. Complaint, .Attg, 29, 1935-Deci8ion, June 10, 1937 

'Vhere two trade associations, composed, reHtlectively, ot some 100 cap manu· 
!acturers of all types, and of ZT uniform cap manufacturers; the 'officers 
of said associations; the aforesaid uniform cop manufacturer-members en
gaged in manufacture and sale of all types of headwear used or worn in 
conjunction with a uniform, and including products used by the military, 
naval, postal, and coast guard service of the United States, military service 
of the States, pollee and fire departments, railway employees, etc., and, 
prior to the llerelnafter set forth acts and practices, engaged In offer and 
sale of their aforesaid products at competitive and frequently varying 
prices; and four manufacturers of visors and trimmings used in manufac
ture of uniform caps, makers nnd sellers in interstate commerce of about 
GO percent of the total Yolume of such itrms used in the uniform cap manu
facturing industry in the United States, aP.d, up to not long theretofore, 
sole source of ~>upply for afore~aid indlsvcn:;able items uecessary to manu
facture of uniform caps, and making of whleh items himself is not prac
ticable for the average uniform cap manufacturer; following a series of 
meetings, called by and presided over by officers of suld association first 
named, and dlscus~-;ions and comparison of prlecs at whlrh thPy wPre 
offering compctitiYe uniform caps-

( a) Entered into an agreement to fix, and did tlx and abide by, prices which 
were uniform as among themselves for the ot'fer and sale of aforesaid 
products; 

(b) Printed, In pursuance of tlwlr nforesn id agreement, price lists indicating
jobber price, retail prlee, and contraet prlee to uniform tailors of such 
products made and sold by the members, and <'ircnlnted, through use of 
corresvondence facillties of aforet-mld association, such price lists, and, in 
pursuance of their said undert>tanding, uniformly changed said prices and 
adhered to schedule thereof as revised; 

(c) Exacted and procured agrecml'Uts of eooperntlon from said visor and tl'lm
mlng manufacturers, to the efl'l•ct thnt they would support, adhere to and 
enforce the program herelnnbove indicatl'd, and proeured from them agr('e· 
mcnts to cooperate with the aforesaid second assudatlon or trade org:lll· 
lzation of cap manufacturers; 

(d) Supplied to aforesaid visor mnnufacturers, in COOII{'ration and confedl'ra· 
tlon with one nnotbrr and through use ot the offii'CR, ~;tatlOJwry and sN·rP· 
tarlal fncllltles of sold first af'lso<'latlon, lists containing nam('S of nulfo•·•n 
rap mnnufacturers who refused to sell their prOlluets at the prlc,•s sng~ 

gested, as hereinabove noted, and nnnws of such non-member mnnufaeturers 
who thus refused to SPII their said products, nnd Induced said visor munn
!octurcrs to erase dPallng with nnd to refuse to sell yfsors nnd trim· 
mlngs to uniform c·np mnnnfactnrcrs thns n'liOI'IPd, and m•ute use of 
coerefve and concPI'IPd nctlon and threats of ltoycott against such ,·!sol'" 
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manufacturers to induce and require thf'm to snpport the program herdn 
set forth and to refrain from selling their visors and trimmings to non· 
member uniform cnp mnnufacturers; nnd 

(e) lif'ld meetings In several large cities to devise means of exerting Influence, 
pressure and coercion upon uniform cap manufacturers to abide by and 
adhere to the program hereinabove set forth, and imposed upon and col· 
lC'cteu from members selling below suggested prices, fines, and in one 
instance made threat of fine of $2,000 aud strike and labor troubles; and 

"'here aforesaid visor mnuufactnr(·rs, so-cnlleu ''Policemen of the Industry," 
(f) CoovC'rnteu with the oti1C'r:> herelnl•!·fore f'Ct forth In carrying out the 

above 11oteu prog-rnm nud rf'fus!'d to sell to those uniform cap manufac
turers who fulled to talce membership In aforesaid first-named association 
or to obsene uniform prices fixed In aforesaid lists, necessary 'Visors and 
trimmings; 

With result that prices of such caps were raised to levels higher than those 
prevailing before effecting of said agreement and preparation of said lists, 
prices for visors and trimmings used in manufacture of such uniform caps 
were advanced by aforesaid visor manufacturers, purchasing public was 
deprived of advantages in price, service and other considerations which 
they would receive and enjoy under conditions of normal competition in 
uniform cap manufacturing industry, and small business enterprises en· 
gaged in manufacture and snle of su<.:h proclncts were ovpressed n.nd 
discrimilmt<>u aguhist: 

Held, Thn.t 1-lUdl ucts aiJ(l prnl'tiC'PS \Wre to the prejudice of the public and 
comfl('Utors and t('llded unduly to hinder competition and create monopoly 
and constitufl'U unfair methods of competition. 

Defore !Jfr. William 0. Reeves, trial examiner. 
Air. P. 0. J(olinski for the Commission. 
Mr. Elias Lieberman, of New York City, for Cap Association of 

the United States, Inc. and various other respondents. 
Air. Jer01ne L. Greenberg, of New York City, for Irving L. Lewis 

and Herman Buchbinder. 
SitJ·on d'! Schwartz, of Chicago, Ill., for Chicago Uniform Cap Co. 
},f r. John J. llf itchell, Jr., of Philadelphia, Pa., for Kuenzel 

Drothers. 
Miller, J{omenear & Jl/argoli8, of Chicago, IlL, for Jacob Apfel

baum, Morris GrE>enberg and Jacob Wax. 

Coliii'LAINT 

Pursuant to the provisions of an Act of Congress entitled, "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," the Federal Trade Commission, having 
teason to believe that eaeh awl all the parties named in the caption 
hereof, hereinaftE>r referred to as respondents, have been and now are 
~Ising- 11nfai1· Im·tl1ods of competition in commerce, as "commerce" 
ls defined in sni1laet, and it nppraring to the Commission that a pro-
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t•ecding by it in respect thereof would be in the public interest, 
hereby issues its complaint ancl states its charges in that respect as 
follows: 

PARAGRAPH 1. That the respondent Cap Association of the United 
States, Inc., hereinafter referred to as the association, is a corpora· 
tion incorporated and existing under the laws of the State of New 
York having its principal office in New York City; that prior to 
April 19, 1934-, its corporate name was National Cap & Cloth Hat 
Institute, Inc.; that its membership consists of approximately 100 
cap manufacturers distribute1l throughout the United States, whose 
combined output constitutes practically all caps manufactured in the 
United States; 

That the respondent Uniform Cap Manufacturers Iustitnte, Inc.,. 
hereinafter referred to as the institute, is u corporation ineurporatcd 
and existing under the laws of the Stale of New York, having its 
lJrincipal office in New York City; that its membership cousists of 
approximately 80 uniform cap manufacturPrs llistributed throughout 
the United States, whose combined output constituh•s practically all 
the uniform cups manufactured in the United States; 

That the following named inuivluuab, partnerships, and corpora
tions are representative uniform cap manufacturers holding member
ship in both organizatim1s, the association a ud the institute: 

Respondent E. :Matte::! & Son, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its principal of!icc and place of busirw~s 
at New York City. 

Respondent William B. Mackey, is an indi\'idual tratli11g as J. 
Mackey & Sons, with his office and principal place of bn:-;im's,; m 
New York City. 

Uespondent Pekursky Cup Fronts, Inc., is a corporation organizc\1, 
existing, and doing business under and by virtue of the law& of the 
State of New York, with its principal offi(·e and place of husim·ss at 
New York City. · 

Respondent American Cap Fronts :\Hg. Co., Inc., is a corporation 
organized, existing, and doing busiiWHS uwler antl by virtue of the 
htws of the State of New York, with its prindpal office aJHl place of 
business at New York City. 

Respondent Samuel D. BaHch is llll i1Hlivitlual trading as Basd1 
Cap Co., with his office a111l principal place of business in Buslou, 
Mass. 

R£>spomlent "'entworth Forman Co., Inc., is a corpomtiou or· 
ganized, existing, and doing busiiWHS under and by virtue of the 
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laws of the State of Massachusetts, with its principal office and place 
of business at Boston. 

Respondent George Brunssen Co., Inc., is a corporation organized, 
existing, and doing business under and by virtue of the b.ws of the 
State of New York, with its principal office und place of business at 
New York City. 

Respoudent Nas Saw Equipment Corporation, is a corporation or
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York, with its principal office and place of 
businPss nt New York City. 

R.espondent Philadelphia Uniform Co., Inc.: is a corporation or
ganized, existing, and doing business under and by virtue of the laws 
of the State of Delaware, with its principal office and place of busi
ness ut Conshohocken, Pa. 

R.l'sponden~ Kuenzel Brothers is a corporation organized, existing, 
rind doing business under and by virtue of the laws of the State of 
Pennsylvania, with its principal office and place of business at Phil
adelphia. 

Rl'spomlf'nt Op{X'r Cap Co., is a corporation organized, existing, 
n11d doing business under and by virtue of the laws of the· State of 
Ohio, with its principal office and place of business at Cleveland. 

Uespondent, Figmore Uniform Cap Co., Inc., is a corporation or
ganizl'u, existing, and doing business under and by virtue of the 
laws of the State of Michigan, with its principal office and place 
of business at Detroit. 

Respondent Chicago Uniform Cup Co., is a corporation organized, 
existing, and doing business under and by virtue of the b.ws of the 
State of Illinois, with its principal office and place of business at 
Chicago. 

Ucspondent Jacob Apfelbaum is an individual trading as J. Apfel
baum, with his office and principal place of business in Chicago, Ill. 

Respondent Morris Greenberg and Jacob 'Vax are partners trad
ing as Eastern Uniform Cap Mfg. Co., with their office aml princi
Pal place of business in Chicago, Ill. 

Respondents Irving L. Lewis, Jacob Bressler, Herman Buchbinder, 
and Isaac Uoss nre respectively president, treasurer, !iecretnry, nnd 
~xecutive sPcretnry of said association, in charge of and conducting 
lts activities and affairs . 
. That "respontlents l\Iurray II. Bader, Sidney Lesser, Herman J u

hck, and 'Valter Seifert are respectively president, vice president, 
treasurer, and secretary of said institute . 
. That respondl'nts E. Mattes & Son, Inc., William B. Mackey, trad
lng as J. Mackey & Sons, Pekursky Cap Fronts, Inc., and American 
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Cap Fronts Mfg. Co., are manufacturers of vizors and trimmings used 
in the manufacture of uniform caps. 

That the other respondents specifically named herein as members 
of the respondent association and respondent institute do not em· 
brace the entire list or number of such members; that such members 
constitute a class so numerous, far-flung, and changing as to make 
it impracticable to specifically name each and every one of them as 
parties respondent herein; that those specifically named herein are 
fairly representative of the whole; that all members of the afore
said respondent association and respondPnt institute are also made 
parties respondent herein as a class of which those specifically 
named are representative; that said members of said association and 
said institute are hereinafter calh'd the members. 

That such respondent members manufacture and sell uniform 
caps, being any and all types of headwear used or worn in conjunc· 
tion with a uniform. The uniform caps manufactured and sold by 
respondent members are used by the armed forces of the United 
States, the Army, Navy, Marine Corps, and Coast Guard, all United 
States Postal Carriers, members of National Guard organizationst 
polica and fire departments in every city of the United l;tates, rail· 
way employes, including railroad, street railway, rapid transit and 
bus employes, chauffeurs, telegraph and delivery messengers, build· 
ing and theatre attendants, gasoline, laundry and other industrial 
uniformed organizations, and large patriotic and fraternal organiza· 
tions in ev('ry city and town in the United States. 

PAR. 2. That in the course and conduct of the business and activi· 
ties of said association and institute respondents, their officers and 
members respondent, they have been and are engaged in commerce 
among the several States and in trade, business, nnd commerce relat
ing to, and affecting interstate commerce, as hereinafter alleged; 
that resp( ndcnt members of said association nnd institute purchase 
the vizors, cloth and trimmings used in the manufacture of uniform 
caps from manufactur('rs in various States and cause such products 
to be shipped to their places of business; and in the course of the 
sale and distribution of uniform caps said respondents caused such 
mN·chandise wll('n sohl to be shipped and transported from their 
places of busiJwss to their customers at points in States othH than 
the State in which such shipments originated; that except insofar 
as competition has been restrained, stifled, lessened, or destroyed by 
the responuents as hereinafter alleged, each of the respondents have 
been and are engaged in the course and conduct of their businesseS 
and activities in substantial competition with each other in price, 
and are otherwise in such substantial competition with other indi-
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viduals, partnerships, and corporations also engaged in the manu
facture of uniform caps. 

PAn. 3. In July 1933, or thereabouts, respondents united in a com
mon course of action and cooperated and confederated together to 
fix and establish uniform prices at which said members of respond
ent association and respondent institute should sell uniform caps 
and to prevent others from selling at less prices and by and through 
the aforesaid means to suppress competition and especially compe
tition in price in the selling and distribution of said products. To 
~arry out the aforesaid purposes the respondents have done, among 
others, the following acts and things : 

(a) Exacted and procured pledges and other promises of agree
ments from each member of respondent Association and respondent 
Institute and from manufacturers of vizors and trimmings to the 
efl'ect that such members and manufacturers would support, adhere 
to and enforce the foregoing progrnm of respondents set forth in 
paragraph 3 hereof. 

(b) Printed and circulated among members price lists indicating 
the price to jobbers, the retail price, and the contract price to uniform 
tailors, of uniform caps manufactured and sold by respondent 
members. 

(c) Printed and circulated among members, lists (so caJled black 
lists), containing the names of members who refused to manufacture 
and sell uniform caps at the suggested prices, and the names of uni
form cap manufacturers not members of said association and institute, 
Who refused to manufacture and sell uniform caps at the prices sug
gested by respondents herein, and supplied said lists to the manufac
turers of uniform cap vizors, respondents herein, and induced said 
vizor manufacturers to cease dealing with and to refuse to open ac
counts with the uniform cap manufacturers so reported. 

(d) Used in concert and agreement among themselves and with 
others, coercive and concerted action, boycott, threats of boycott, and 
other united action against vizor manufacturers, to induce and require 
them, awl to attempt so to induce and require them, to agree and con
form to and to support and enforce the said program of respondents, 
and to refrain from selling said products to uniform cap manufacturers 
Who "·ere not members of said association. 

(e) Held meetings of respondent association, and respondent insti
tute, their members, officers and executive committe<'<;, to devise 
means of exerting influence, pressure and coercion upon uniform cap 
manufacturers, to abide by and adhere to said program. 

PAn. 4. The combination fl.nd agreement so entered into and carried 
on by said respondents and the acts and things done thereunder and 
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pursuant thereto, as hereinabove alleged, resulted and results in the 
suppression and prevention of competition between and among them 
and in the enhancement of prices to the using public; in depriving the 
purchasing and consuming public of advantages in price, service and 
other considerations which they would receive and enjoy under con
ditions of normal and unobstructed, or free and fair, competition in 
said trade and industry; in oppression in discrimination against small 
business enterprises which were or are engaged in manufacturing and 
selling uniform caps; and are monopolistic practices and methods of 
competition which are unfair, and they constitute unfair methods of 
competition in commerce within the intent and meaning, and in viola
tion of Section 5 of said Act approved September 26, 1914, entitled" An 
Act to create a Federal Trade Commission, to define its powers ahd 
duties, and for other purposes." 

REronT, FINDINGS AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Septem
ber 2G, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission on August 2!>, 1935, issued and sened its complaint 
in this proceeding upon respondents, Cap Association of the United 
States, Inc., its officers and members, Irving L. Lewis, Jacob Dressler, 
Herman Buchbinder, Isaac Ross, individually and as president, treas
urer, secretary, and executive secretary, respectively, of said associa· 
tion; Uniform Cap Manufacturers Institute, Inc., its officers and mem· 
hers, Murray II. Bader, Sidney Lesser, Herman Julick, 'Valter Seifert, 
individua11y and as president, vice president, treasurer, and secretary, 
l'Nlpectivf'ly of said association; E. l\Iattes & Son, Inc., William B. 
Mackey, trading as J. l\Iackey & Sons, Pekarsky Cap Fronts, Inc .. 
American Cap Fronts Mfg. Co., Inc., Samuel D. Dasch, trading as 
Dasch Cap Co., 'Ventworth Forman Co., Inc., George llrunssen Co., 
Inc., Nas Saw Equipment Corporation, Philadelphia Uniform Co., 
Inc., Knenzel Brothers, Opper Cup Co., Figmore Uniform Cnp Co., 
Inc., Chicago Uniform Cap Co., Jacob Apfelbaum, and l\1orris Green· 
berg and Jacob Wax, partners trading as Eastern Uniform Cup Mfg. 
Co., charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu· 
tt.nco of said complaint, and the filing of ref;pondents' answ<>rs thereto, 
testimony and other evidence in support of the allegations of saiJ colll· 
plaint were introduced by P. C. Kolinski, attorney for the Commis· 
sion, before William C. Reeves, an examiner of the Commission, there· 
tofore duly JesignateJ by it, and in opposition to the alle.gations of 
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the complaint by Elias Lieberman, David Miller, and D. L. Apfelbaum, 
attorneys for the respondents; and said . testimony and other evi
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answers thereto, testimony 
alld other evidence, briefs in support of the complaint and in opposi
tion thereto, and tl~e oral arguments of counsel aforesaid; and the 
Commission having duly eonsidered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent, Cap Association of the United States, 
Inc., is a non-profit corporation existing under th13 laws of the State 
of New York with its principal office in New York City. It is a 
trade association of approximately one hundrrd members who are 
manufacturers of all type of caps, and prior to April19, 1934, its cor
porate nnme was National Cap & Cloth Hat Institute, Inc. Respond
ents, Irving L. Lewis, Jacob Dressler, Herman Buchbinder, and Isaac 
!{oss are officers of this respondent association in charge of conduct
Jug its activities. Respondent Uniform Cap Manufacturers Institute, 
Inc., is n non-profit corporation organized in September 1934, under 
the htws of the State of New York with its principal office in New 
York City. It is a trade association of twenty-seven members who 
are manufacturers of uniform caps. Respondents Murray II. llader, 
Sidney Lesser, Herman Julick, and \Valter Seifert, are officers of this 
l'espowlent association in charge of conducting its activities. These 
association respon(lents and their officers are not engaged in inter
~tate commerce on their own accounts. Respondent E. Mattes & 
Son, Inc., Pekarsky Cap Fronts, Inc., and American Cap Fronts 
Mfg. Co., are corporations f'Xisting undf'r the laws of the State of 
New York, with their principal offices and places of business in New 
York City, engaged in the manufacture and sale of visors and trim
Jnings used in the manufacture of uniform caps. Respondent 'Villiam 
D. Mackey is an individual trading as J. Mackey & Sons, with his 
I.Jffire and place of business in New York City, engaged in the mnnu
factm·e and sale of visors and trimmings used in the manufacture of 
ttni form cups. These four respondent manufacturers of visors and 
!rimmings are, and at all times hereinafter mentioned were engaged in 
Interstate comm(>rce, and in the sale of visors and trimmings make ship
Inents of such commodities from the State of New York through and 
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into other States of the United States. The remaining respondents 
manufacture and sell uniform caps, being any and all types of head
wear used or worn in conjunction with a uniform. These commodi
ties are used by the military, naval, postal and coast guard service of 
the United States, military service of the States, police and fire de
partments, railway employees, chauffeurs, telegrapl;l messengers, build
ing and theater attendants, gasoline, laundry, and industrial em
ployees, and fraternal organizations. These respondents are Samuel 
D. Basch, an individual trading as Basch Cap Co., with his office and 
place of business in Boston, Mass.; ·wentworth Forman Co., a cor
poration existing under the laws of the State of Massachusetts, with 
its principal office and place of business in Boston, Mass.; George 
Brunssen Co., Inc., and Nas Saw Equipment Corporation, corpora
tions existing under the laws of the State of New York, with their 
principal offices and places of business in New York City; Philadel
phia Uniform Co., Inc., and Kuenzel Brothers, corporations existing 
under the laws of the State of Pennsylvania, with their principal 
offices and places of business at Philadelphia, Pa.; Opper Cap Co., 
a corporation existing under the laws of the State of Ohio, with its 
principal office and place of business in the city of Cleveland, Ohio; 
Figmore Uniform Cap Co., a corporation existing under the laws of 
the State of Michigan, with its principal office and place of business 
in the city of Detroit, Mich.; Chicago Uniform Cap Co., a corpora
tion existing undl'r the laws of the State of Illinois, with its principal 
office and place of business in the city of Chicago, Ill.; Jacob Apfel
baum, an individual trading as J. Apfelbaum, with his office and 
principal place of business in the city of Chicago, Ill.; and Morris 
Greenberg and Jacob Wax, partners, trading as Eastern Uniform 
Cap Mfg. Co., with their office and principal place of business in the 
city of Chicago, Ill. W'ith the exception of respondent Nas Saw 
Equipment Corporation, all of the respondents last named, eng<lged 
in the manufacture and sale of uniform caps, are, and at all times 
hereinafter mentioned· were, engaged in interstate commerce, and 
make shipments of uniform caps from their respective places of busi
ness in the States of Massachusetts, New York, Pennsylvania, Ohio, 
l\Iichigan, and Illinois, through and into other States of the United 
States. 

PAR. 2. There are in the United States, and haYe been during the 
time referred to in paragraph one hereof, other persons, partnerships, 
and corporations engaged in the manufacture and. sale of cloth caps, 
and other persons, partnerships and corporations engaged in the 
manufacture and sale of uniform caps. In the sale of thcso com
modities, such other persons, partnerships, and corporations, pursuant 
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to such sales, ship and have shipped such commodities into an<l 
through the various States of the United States other than the States 
of origin of such shipments; and with such other persons, partner
ships, and corporations respondent uniform cap manufacturers are 
and have been in active and substantial competition. These com
modities are used by the military, naval, postal, and coast guard 
service of the United States, military service of the States, police ancl 
fire departments, railway employees, chauffeurs, telegraph messengers, 
building and theater attendants, gasoline, laundry and industrial 
employees, and fraternal organizations. 

PAn. 3. There are in the United States, and have been during the 
time referred to in paragraph one hereof, other persons, partnerships, 
and corporations engaged. in the manufacture and. sale of visors and 
trimmings used in the manufacture of uniform caps. In the sale 
of these commodities, such other persons, partnerships, and corpora
tions, pursuant to such sales, ship and have shipped such commodities 
into and through the various States of the Unitell States other than 
the States of origin of such shipments; and with such persons, part
nerships and corporations, respondent visor manufacturers E. Mattes 
& Son, Inc., Pekarsky Cap Fronts, Inc., American Cap Fronts Mfg. 
Co., and William D. l\Iackey, are and have been in active and sub
stantial competition. These respondents are not engaged. in the man
ufacture and sale of uniform caps. Their commodities, visors and 
trimmings, used in the manufacture of uniform caps, are indispensable 
items necessary to the manufacture of uniform caps. Until the year 
1934, these respondent visor manufacturers were the only source of 
supply of such necessary visors and trimming for uniform caps. At 
all the timE's hereinafter mentioned they manufactured, sold, and 
shipped in interstate commerce approximately 60 percent of the total 
'Volume of visors and trimmings used in the uniform cap manufac
turing industry in the United States. It is not practicable for the 
average uniform cap manufacturer to manufacture his own visors 
and trimmings. 

PAR. 4. Prior to the year 1933 responJent uniform cap manu
facturers had been offering for sale and selling competitive uniform 
caps at prices determined by competition among them, and these 
Pricl's in many instances varied as among said respondents. In July 
193) an<l therl'after, all rl'spond£'nts ]wrein held n seri£'s of meetings 
at "hich they discu~~ed and compared prices at which they were of
fering for sale and selling competitive uniform caps, and at and by 
lnP:tlJS of such meetings came to an agreement or unJerstanding to 
fix tlte prices at which they would and did thereafter offer for sale 
and sell competitin~ uniform caps, which prices were uniform as 
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among said respondeuts. These meetings were called by the officers 
of respondent Cap Association of the Unite<l States, Inc., and were 
presided over by such officers. rursuant to such agreement to fix 
prices of uniform caps, respondents printed and circulated among 
members of the uniform cap mannfactming industry price li:'its i1111i
cating the price to jobbers, the retail price, and the contract price 
to uniform tailors, of uniform caps manufactured and sokl by re
spondent members. Such price lists were circulated by means of 
and through the use of the correspondence facilities of the respond
ent Cap Association of the United States, Inc. From time to time 
thereafter, pursuant to such understan<ling, respondents uniformly 
changed said prices and adhered to the schedule of prices as revised. 

PAn. 5. Pursuant to the agreement set forth in paragraph four 
hereof, respondents exacted and procured agreements of coopera
tion from the four respondent visor and trimming manufacturers 
to the dfect that such visor manufacturers would support, adhere to 
u.nd enforce the program of respondents set forth in paragraph four 
J1ereof. Said visor manufacturers lJccame membc.>rs of the CapAsso
ciation of the United States, Inc. 

PAR. 6. In September 1934, respondents organized. the respondent 
association Uniform Cap Manufacturers Institute, Inc., being a 
group of uniform cap manufacturers who were and are members of 
the respondent Cap .Association of the Ul1itcd States, Inc. Respond
~:-nts, Murray II. llader, Sidney Lesser, Herman Julick, and Walter 
Seifert acted as officers of the Uniform Cap Manufacturers Institute, 
Inc. which continued in active existence until June 1935. Uespond
ents procured from the four visor manufacturer respondents agree
ments to cooperate with the Uniform Cup Manufacturers Institute. 

PAn. 7. Respondents cooperating and confederating together and 
using the offices, stationery, and secretarial facilities of respondent 
Cap Association of the United States, Inc., printed and circulated 
among members, lists containing the names of uniform cap manu
facturers who refused to sE>ll uniform caps at the suggestPd prices 
mentioned in paragraph four hereof, and containing the names of 
uniform cap manufacturers not nwmLers of re~pondent Cap .Asso· 
ciatiori of the United States, Inc., who refused to sell uniform 
caps at such suggested prices, nn<l supplied said lists to the 
four respondent visor manufacturers herein, anll induced ~aid visor 
manufacturer respondents to cPase clea]ing with and to refuse to sell 
visors and trimmings to the uniform cap manufacturers so reported. 
Hespondents used in concert and agrcl'ment among themsch·es, coer· 
ci,·e and concerted action, and thr{'ats of boycott against respondent 
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'Visor manufacturers to induce and require such visor manufacturers 
to support the program of respondents set forth in paragraph four 
herein, and to refrain from selling visors and trimmings to uniform 
cap manufacturers who were not members of said respondent asso
ciation. 

PAn. 8. Meetings were held in the cities of New York, Boston, 
Philadelphia, and Chicago, by responuent association, their members, 
and their officers, to devise means of exerting influence, pressure, and 
coercion upon uniform cap manufacturers to abide by and adhere 
to the program set forth in paragraph four hereof. At some of these 
meetings fines were imposed antl collected from members who sold 
uniform caps below the suggested prices. In one instance a uniform 
cap manufacturer was threatened with a fine of $2000.00 and with 
strike and lal>or troubles. 

PAn. 9. The four 1·esponJent visor manufacturers uid cooperate 
With the other respondents herein, to carry out the program set forth 
in paragrnph four hen•in. Saitl visor manufacturers refused to sell 
Visors and trimmings to uniform cap manufacturers who either failecl 
to take membcr::;hip in respouuent Cap Association of the United 
States, Inc., or who faile(l to obHCrvc the uniform prices fixed in the 
lists described in pat·agraph four hereof. This method of refusing 
necessary supplies earned for responuent manufacturers the. title of 
"PolicemPn of the Industry." 

PAn. 10. As a result of the combination and agreement entered 
into and carried on Ly respondents, prices of uniform caps were 
l'aist-d to levels higher than those prevailing before the agreement 
'"as eifectetl and uniform price lists prepareu. The prices for visors 
nnd trimmings US('d in the manufacture of uniform caps were ad
Vanct•tl by the visor manufacturer respondents. The acts of respond
Pnts have deprived the purchasing public of advantages in price, 
service and other considerations which they would receive and enjoy 
llndt'r conditions of normal and free competition in fue uniform cap 
lnanufacturing industry, and such acts have resulted in oppression 
nnt] discrimination against slllall business enterprises which were or 
are engagPd in manufacturing and selling uniform caps. 

COXCLUSJO~ 

The aforesaid acts and pmctices of the respondents Cap Association 
of the United States, Inc., its offiei'rs and members, Irving L. Lewis, 
Ja<>ob Tiressler, Berman Buchhimh·r, haac Ross, individually and as 
P1'Psidellt, trpnsurPr, srcrPtary and executive secretary, respectively, of 
said association; Uniform Cap Manu fact urPrs Institute, Inc., its officerg 
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and members, :Murray H. Bader, Sidney Lesser, Herman J ulick, 1Valter 
Seifert, individually and as president, vice president, treasurer, and 
secretary, respectively, of said association; E. Mattes & Son, Inc., Wil
liam B. Mackey, trading as J. Mackey & Sons, Pekarsky Cap Fronts, 
Inc., American Cap Fronts Mfg. Co., Inc., Samuel D. Basch, trading 
as Basch Cap Co., 1Ventworth Forman Co., Inc., George Brunssen Co., 
Inc., Nas Saw Equipment Corporation, Philadelphia Uniform Co., Inc., 
Kuenzel Brothers, Opper Cap Co., Figmore Uniform Cap Co., Inc., 
Chicago Uniform Cap Co., Jacob Apfelbaum, and Morris Greenberg 
and Jacob 1Vax, partners trading as Eastern Uniform Cap Mfg. Co., 
are to the prejudice of the public and of respondent's competitors, and 
tend unduly to hinder competition and create a monopoly, and consti
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approveu September 
2G, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trude Commis
sion upon the complaint of the Commission, the answers of respond
ents, testimony and other evidence takrn before William C. Ueeves, an 
examiner of the Commission theretofore duly designated by it, in sup
port of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by P. C. Kolinski, counsel for 
the Commission, and by Elias Lieberman, counsel for the respondents, 
anu the Commission having made its findings as to the facts and its 
conclusion that said respondents have violateu the provisions of an Act 
of Congress approved September 2G, 1914, entitled, "An Act to create 
a Federal Trude Commission, to define its powers and duties, and for 
other purposes." 

It is Q'rdered, That the respondents, Cap Association of the United 
States Inc., its officers and members, Irving L. Lewis, J acoL Bressler, 
Herman Buchbinder, Isaac Ross, individually, and as president, treas· 
urcr, secretary, and executive secretary, respectively, of said associa· 
lion; Uniform Cap Manufacturers Institute, Inc., its olllcC'rs and mern· 
Lers, 1\Iurray II. llader, Sidney Lesser, Herman Julick, Walter Seifert, 
individually and as president, vice president, treasurer, and secretary, 
respectively, of said association; E. MattE's & Son, Inc., William n. 
:Mackey, trading as J. l\Iackey & Sons, Pckarsl>y Cup Fronts, Inc., 
American Cap Fronts l\Ifg. Co., Inc., Samuel D. Basch, trading as 
Basch Cap Co., 'Ventworth Forman Co., Inc., George Bruns:,PJl Co., 
Inc., Nas Saw Equipment Corporation, Philadelphia Uniform Co., Inc., 
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Ku.enzel Br?thers, Opper Cap Co., Figmore Uniform Cap Co., Inc., 
Chicago Umform Cap Co., Jacob Apfelbaum, and Morris Greenberg 
and Jacob 'Vax, partners trading as Eastern Uniform Cap Mfg. Co., 
their officers, representatives, agents, and employees, in connection 
with the offering for sale, sale and distribution of uniform caps in 
interst!lte commerce or in the District of Columbia, <lo forthwith 
-cease and desist from : 

1. Entering into any agreement or understanding among them
selves, or between two or more of them, or between any one or more 
and others, fixing the prices at which they would offer for sale or sell 
uniform caps. 

2. Maintaining by concerted action, coercion and persuasion a boy
-cott against and refusal to purchase visors and trimmings from any 
visor manufacturer who fails to abide by respondents' program to 
withhold supplies from non-members of their uniform price fixing 
agreement. 

3. Publishing lists containing the names of members of respond
ent associations, so as to include in said lists only so-called regular 
or recognized members entitled to procure visors and trimmings used 
in the manufacture of uniform caps. 

4. Refusing supplies of visors and trimmings to uniform cap manu
facturers, and restricting or suppressing competition among them
selves or any of them, or with others by any other similar concert 
'Of action. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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IN TllE MATTER OF 

MILLS SALES COMPANY OF NEW YOHK, INC., ET ~\L. 

COMPLAINT, FINDINGS, AND ORDER IN REG.\RD TO THE AI,LEGED VIOL.\'1'10~ 
OF SEC. II OF AN ACT OF CONGRESS APPRO\'ED SEP'l', 2{1, 101-l 

Docket 307·0. Complaint, Mar. 8, 19J1-Dctision, June 10, 1!13i 

Where a corporation and five individuals, officers thereof, engaged in sale at 
wholesale and retail of a variety of peddlers' and retail deniers' supplies, 
including toothbrushes, dental creams, razor blaues, perfumes, and other 
drug sundries and notions, in substantial competition with others engaged 
in manufacture and distribution of lil~:e and similar. products and sale 
thereof In commerce among the various States and in the District of Co· 
lnrubla, and iucluiling manufacturers and distributors of such products 
who do not fictitiously price-mark their merehancli~<e, and also those who do 
not advertise or falsely represent, through their catnlogfl, that they are 
manufacturers or importers or that tiH'Y have been e~;tabli~<hed In bush1e~s 
!or a greater period thnn Is the case--

(a) Listed and described many articles and Items ot mPrchundise, iu their 
catalogs and price lists, as possrsslug rrtnll valtws or prices many times In 
excess of their actual 8elllng prif'e to the rf'tllllf'r or to the pur('h!li:f'r, and 
of the actual retail Jlrlce thereof, and incltuku among Items auu artldcs 
tlms dcRcrlbrd a numb<>r which bad stamped or printed thereon, or on the 
labels thereof, ~r on the containers in which offered and gold to the 1111blic, 
fictitious retail prices many times in excess of the actual selling price of said 
items or articles of merchandise, as sold by peddler or retailer to consuming 
public, and In excess of tlwlr true and actual value, and which were not 
Intended, by f'lther themselves or their purchasers buying for resale, to be 
true retail price or retail vnlne of mf'rchnndlse thus marked, but to be t!lr 
In excess of price intended to be and actually charged for sale thereof to 
ultimate consumer purcho~er In usual course of trade, and far in execs~ 
of true value of various items thus marked; 

With result of placing in the hands of ltil peddler and retailer custonwn.! 
buying !or resale, an Instrnmf'nt and means enabllng thf'm to commit n 
fraud upon a substantial part of consuming public through repreHentlng, 
ot't'erlng, and scll!ng shaving and dental creams, cosmetics, and other drug 
sundries involved, as genuinely superior pt·oduets producf'd by the manu· 
taeturer with lntf'nt of Sille thereof In usual course of trade to public at 
and tor retail price stumped thf'reon or on containers thereof; 

(b) Drslgnated, In catalogs and other advertising matter, l.'ertaln domt'stlc 
perfumes made or compounded In the United States, as "L'Odeur d' Amour,. 
and "Perfumes of Frnnl.'e," and set forth on the containers of one of said 
perfumes certain printed matter In the French language to the etr~'Ct that 
products In question had been JlUlde by the French firm there lllllllt't.l In 
their factories near Paris, etc.; and 

(c) Represented, In solicitation and sale of their• said commodities, that bus!· 
ness In question was an old established one, and that corporation had 
hr<>n wllolesal<>r tor Mome tw£'nty yrnr!l, and that tbey were lmporh·rl'l an•l 
manufacturers of tolletrlf's, drug snndrlt•s, razor blades, f'tc., and made !!UclJ 
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statements as "now located in New York only • • • 'Ve have dis
continued all other branches • • • Chicago bmnch discoutinnc<l," 
notwithstanding fuct corporation In question was organized, etc., in l!l3G 
and not 19Hl, and had been, accordingly, wholesaler for only extremely 
llmited period thus indicated, they were not manufacturers and did not 
own, control, opl'rate, or have any interest whatsoevl'r In manufacturing 
establishments making such products, and had never operated place of 
business in Chicago, or in any other place than in New York City; 

With rl'sults that a substantial portion of the consuming public of the severn! 
StateR was misled into the belief that various items of ml'rchandise, de
scribed as hereinbefore set forth, were a superior value and were to be 
sold and distributed with the intent ami purpose that they should be 
sold at retail prices closely approximating those stamped thereon, and 
that said products, by reason of the marks affixed or stamped thereon, 
were composed of superior ingrt'dients and ordinarily retailed, in usual 
course of trade, for prices closely approximating those stamped on mer
chandise, and that they were manufacturers of said products, in business 
for a great many years, and were importers of perfumes, etc., and that 
aforesaid perfuml's had been made in and imported from France or some 
other foreign country, and with tendency and capacity to mislead and 
deceive distributors and purchasing publlc into erroneous bellef that said 
statements and representations were true, and with pffect of inducing 
members of public to buy their products on account of such belief, and 
of unfairly diverting trade to them from competitors; to the injury Qf 
the general and to the damage and Injury of manufacturers and distributors, 
and to the substantial injury of competition in commerce: 

licl.d, 'l'hat such nets and practices were to tlle prejudice of the pubiic and 
comiJ('titors and constituted unfair methods of competition. 

Jfr. S. Brogdyne Teu., II for the Commission. 

Col\ll'LAINT 

I>ursuant to the prodsions of an .Act of Congress approved Sep
temher 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Mills 
Rales Company of New York, Inc., n corporation, David Jacoby, 
~velyn Jacoby, Joseph Jacoby, Estelle J. Kruger and Walter Jacoby, 
Individuals, officers of the aforesaid corporation, all hereinafter re
ferre,l to as respondents, have been and are using unfair methods of 
~otnpetition in commerct>, as "commerce" is dt>fined in said act, und 
lt appearing to said Commission that a proceeding by it in respt>ct 
tht>reof would be in the public interest, hereby isstiPs its complaint, 
!3tating its chargt>s in that rt>spect as follows: 
• PARAGRAPH 1. Respondent Mills Sales Company of New Y~rk, Inc., 
Is a corpomtion ha>ing its principal office and place of busmess lo
ented at 901 llroadway, in the city of New York, State of New 

~~~121m--~fi----10 
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York, and operating a branch store located at 87 Orchard Street, 
city of New York, State of New York. It has been, for more than 
une year last past engaged in the sale and distribution of cosmetics, 
perfumes and notions to retail dealers and peddlers purchasing' for 
resale, and also to the public direct. In the course and conduct of 
its business it offers said products for sale and sells the same in 
commerce between the State of New York and the several States of 
the United States and the District of Columbia. 

Respondents David Jacoby, Evelyn Jacoby, Joseph Jacoby, Es
telle J. Kruger, and Walter Jacoby, are respectively, president, vice
president, treasurer, secretary, and assistant secretary of the afore
mentioned respondent corporation. They have their principal places 
of business at the above-mentioned addresses of the Mills Sales Com
pany of New York, Inc. They all participate in the management 
nnd direction of the Mills Sales Company of New York, Inc., and 
its sales policies and geneml business operations. 

PAn. 2. When said in·oducts are sold, respondents transport or 
cause the same to be transported from their places of business in 
tho State of New York to purchasers thereof located in States of 
the United States other than the State of New York, antl in tlto 
District of Columbia. There has been for more than one year last 
past, and 8till is, a constant current of trade and commerce in said 
products so sold by respondents, .between and among the various 
States of the United. States and in the District of Columbia. Re
t::pondents are now, and for more than one year last past have been 
engaged in substantial competition with other individuals, firms, 
partner8hips, and corporations engaged in the manufacture, sale, 
and distribution of like and similar products in commerce between 
and among the various States of the United States and in the Dis
trict of Columbia. 

PAR. 3. Respondents in soliciting the sale and in the selling of their 
commodities1 and for the purpose of creating a demand on the part 
of the consuming public for said commodities, have advertised their 
commodities through the media of catalogues, price lists, and other 
printed matter published, issued and circulatec.l throuO'h the United 

"' StatPs mails to their customers anc.l prosp<>cth·e customers in tho 
various States of the United StatC's and in the District of Columbia. 

In the aforesaid ways and by the aforC'said mC'ans, respondC'nts 
make and have made to the general public false and misleading state· 
ments with reference to the commodities offered by them for sale. 
:Mnny articles and items of merchandise listec.l in said catalogues anti 
price lists are des~ribed .as possessing retail values greatly in excess 
of the actual selhng pncc of respondents to the retailers or other 
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purchasers, and greatly in excess of the actual value thereof. A 
number of the said items anu articles of merchandise described in the 
aforesaid catalogues have retail prices stamped or printed on the 
labels attached thereto, or on the containers in which they are offereu 
for sale and sold to the public. 

Representative of such statements and representations made by 
the respondents on the containers regarding the selling price and 
value of the commodities thus offered by them for sale are the fol
lowing: Economy First Aid Kit. Price 25¢; Safeguard Drand 
DeLuxe Liquid Latex. Price $4; Dupree Pills. Price $2 per box; 
You love to season with pure spices. Allspice Price 35¢; Cham
pion Cup Shaving Soap. Price 15¢; Spirits of Camphor, U. S. P. 
Value 35¢; Lather Shave Cream. Palm and Olive Oil. A product 
of Palm and Olive Oils. Price 35¢; Dr. Ross' Tooth Paste. Con
tains l\Iilk of l\Iagnesia. Price GO¢; Royal Dlue Dental Cream. 
Contains l\Iilk of Magnesia. Price CO¢; and Campbell's Lather Shave 
Cream. Price 35¢. 

In truth anu in fact the Economy First Aid Kit is sold to the 
retail trade for 5¢ per unit; Safpguard Brand DeLuxe Liquid Latex 
is sold to the retail trade for $1 per unit; Dupree pills are sold to 
the retail trade for 25¢ per box; You love to season with pure spices. 
Allspice is sold to the retail trade for C4 per unit; Champion 
Cup Shaving Soap is sold to the retail trade for 2¢ per unit; Spirits 
of Camphor, U. S. P., is sold to the retail trade for 7¢; Lather Shave 
Cream. Palm and Olive Oil. A product of Palm and Olive Oils, 
is solu to the retail trade for 4¢; Dr. Ross' Tooth Paste. Contains 
Milk of 1\Iagnesia, is solu to the retail trade for 6¢; Royal Dlue 
Dental Cream. Contains l\Iilk of :Magnesia, is sold to the retail trade 
for 10¢; and Campbell's Lather Shave Cream is sold to the retail 
trade for G¢ per unit. 

The respective items above referred to are usually and customarily 
solu to retail dealers or peudlers for the retail prices indicated iii 
the unnun1hered pararrraph immediately preceuing this one. The 
said retail prices at "'11ich the products are actually solU to retail 
consumers do not appear on the containers. 

The said catalogues of responclents contain many other instances 
where fictitious retail pricPs are imprinted upon the label or carton. 

Over a period of many ,p'ars, manufactur~rs in many t.mlles have 
ndf,ptetl and followed the custom of marking or stampmg on the 
article or item of manufacture, or on the container thereof, the re
tail price at which the said manufacturers suggest that the retailer 
shoulU ~ell the item or article to the ultimate consumer purchaser. 
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This suggestt>d retail price so stamped or marked is intended to 
represent the co~t to the manufacturer of the article plus a rea
sonable profit for the manufacturer and the retailer, and, conse
quently, to represent the approximate retail sale value of the item. 
The public generally understands this custom and has been led to 
and does place its confidence in the price-marking so stamped and 
tht> represPntations so made as to the quality of the product, to the 
extent that it pnrchasrs a substantial volume of merchandise in 
reliance on this aforrsai<l custom. 

For many years a r-uLstantinl portion of the consuming puhlic has 
had and has expressed a marked preferenre for dental creams, shav
ing creams, toilet articles and similar household notions which are 
composed of superior ingredients and which are produced by the 
manufactmers thereof with the intr11t nnd design of srlling said 
products for prices in excess of the genPral nnd usual rnnge of 
pricPs for similar protlucts or for lH'O(lncts made of inf<'rior in
gredients. ~aid mannfaeturcrs, following the custom h<'rPin (le
tniled, have mnrlml or stnmpe<l the sHg~rstPtl rrtnil prirP on said 
products as indicati11g the snprrior quality and character of tho 
product and its hi!-rlwr nhll'. 

'Vhenever a gt>nuilwly Sll)>Prior ]>l'O(luct so stni\J}lP(l or mnrkP1l with 
the retail price thereon is offt>rf'd for sale ut a suh4antially l'PiltH·Nl 
price, the gcnrrnl pmchasing public is lf'tl to believe and clof's belieYe 
that in purchasing snid pro(lurt it is seeming- n hnrgain not <)l'(linnr
ily obtainable in the mmnl <'Olii'Sf' of tnul<>. The pm·ehnsing- pnhlic 
has a preference for purchasing genuinely superior products sold 
at less than the customary rPtnil pricPs th<>r('of over ordinary prod
nets sold for th~>ir rPgular price which is lower than the normal re
tail value of th~> supPrior products in the customary course of trade. 

The retail priees so ~tnmp<'d or prinh'(l as aforesaid upon rt>spond
ents' products are greatly in excess of the actual selling pricP of 
the saitl items or nrtic!t's of mPrchandise Ly th£> r£>tail<'r to the ('on
f1uming public and are in excess of their true and actual ya)ue. 'fl1c 
I'('tail prices so stamped or printNl ns afor('sai(l are fnlse and fictitious 
and in no srnst> r~>prP~t'nt eithe1· the trnr value or the true !"t'llinrr 
price of tlw articles so pric<'-mnrked. 

0 

PAn. 4. The said catalogues published n!Hl distributed by the re
F:pond~>nts also contain other instances of misleading descriptions and 
rPpresentations of their commoditi('Sj among them nrc the foHowiu~: 

1. Perfumes reprPsented and designatPd as "V OdPur d' Amour." 
On this contain~>r appears certain printed mattE>r in the French lan
guage which, wh£>n translated, reaus as follows: 
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'l'lli~ ~pednlty and these ucce!'l~orles ha,·e !wen created by Orulee Brothers 
in t!IE>ir facturles in the City of Perfumes at Suresnes, uear Purls (France). 
They are the exclusive property of Oralee Brothers for the United States of 
.America where they ure manufactured. 

Counterfeits will be rigorously prosecuted. 
All our SJJecinltles are sold under the own name of "Oralt:'e Brothers" with· 

out any forenames. 
Oralee Brothers, Paris, France. 

2. Package of perfumes bearing (in French) the legend, "Per
fumes of France". 

For many years a substantial part of the consuming public has 
had, and still has, and has so expressed, a marked preference for 
perfumes and toiletries which are manufactured or compounded in 
foreign countries, and ~.'specially in France, and then imported into 
the United States. 

'l'he aforementioned representations and description appearing on 
the aforesaid articles by labels printed in the French language serve 
to lend purchasers and prospective purchasers into the erroneous and 
lnistaken belief that the commodities so described and referred to are 
manufactured in France. 

In truth and in fact, the aforesaid articles are not manufactured 
in France or any other foreign country, but are domestic products 
tnade or compounded in the United States. 

PAR. 5. The respondents, in soliciting the sale of and selling their 
said commodities, and for the purpose of creating the impression 
that the respondent .Mills Sales Company of·. New York, Inc., is an 
old t>stablished business, represent that respondent has been a whole
saler since 1916. 

P AU. 6. The respondents, in soliciting the sale of and selling their 
~ommodities, and for the purpose of creating a demand on the part 
of t lte consuming public for such commodities, now cause and for 
ll1ore than one year last past have caused themsel\'es to be repre
sentctl, through their letterheads and circulars, order blanks and 
general Lusiness stationery, as importers and manufacturers of 
toiletrieH, drug sundries, razor blades, novelties and notions. 

PAR. 7. The respondents further represent, through such state
lneitts as, "Now located in New York only • • • we have discon
tintwd all other branches • • • Chicago branch discontinued," 
and other statements of like import, represent that the corporate 
tesponuent at one time operated a place of business in the city of 
Chicago, in the State of Illinois. 

In truth and in fact the above set out representations of the re
spondents are false in that the respondents' business is not an old 
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established business. The corporate respondents' business was in
corporated in 1936. The respondents are not in any sense whatso
ever importers of any of the aforementioned products, and they are 
not in any sense whatsoever manufacturers of the said articles. The 
said corporate respondents have never operated a branch in the city 
of Chicago, State of Illinois, or at any other place than in the ~ity 
of New York, State of New York. 

PAR. 8. The aforesaid false and misleading advertising and repre
sentations, together with the aforesaid false and fictitious price mark
ings, on the part of the respondents, place in the hands of the afore
said peddlers and retailers buying for resale, an instrument and 
means whereby said peddlers and retailers may commit a fraud 
upon a substantial portion of the consuming public, by enabling such 
dealers to represent and offer for sale and sell respondents' said 
shaving cream, dental cream, and other toilet notions as being genu
inely superior, or imported, products produced and sold by the manu
facturer thereof with the intent and purpose of selling the said 
products in the usual course of trade to the general consuming pub
lic at and for approximately the retail price stamped on said prod
llf'tS or on their containers. 

PAR. 9. There are, among the competitors of the respondents in 
commerce, ns described in paragrnph 1 above, manufacturers and dis
tributors of like and similar products who truthfully advertise and 
r<•Jn·csent the nature, merit, anu value of their respective products 
anu the nature and size of their business. There are also among tho 
competitors of respondents manufacturers and distributors of like 
and similar products who refrain from advertising or representing 
through their catalogues and other advertising media and through 
fictitious price markings, that the merchandise offered for sale by 
them has a merit, origin or value that it does not have. 

PAn. 10. The effect of the foregoing false and misleading repre· 
sentations anu acts of the respondents in selling and offering for Fale 
such items of merchandise as herE'inbefore referred to, is to mislead 
a substantial portion of the purchasing and consuming public in the 
several States of the United States, by inducing them to mistakenly 
believe: 

1. That the various items of merchandise described in respond· 
ents' cat a lognC's and othC'r adwrtising- me( lin WE're and are of superior 
value and were and are sold and distribute<! by rcsponJcnts with 
the intent and purpose that said products should be sold at retail 
prices clo:-ely approximating the prices stamped thereon. 

2. That the said products, because of the price marks fixed or 
stampcu th('rcon, arc composed of supE'rior ingredients and are 
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products which ordinarily retail, in the usual course of trade for 
prices closely approximating the prices stamped on the merchaddise. 

3. That the respondents are manufacturers of said products and 
large scale operators and distributors, and have been in busidess a 
great many years and conduct their business on such a scale as to 
as.sure purchasers of a superior quality and lower price by trading 
Wlth such operators. 

4. That the respondents are importers of perfumes, notions and 
other toiletries. 

5. 'l'hat the perfumes described in paragraph 4 are manufactured 
in and imported from France or some other foreign country. 

The foregoing false and misleading statements and representations 
on the part of respondents have induced and still induce a substantial 
number of retail merchants as well as the consumer purchasers of said 
commodities, to buy the products offered for sale, sold and distributed 
by respondents, on account of the aforesaid erroneous and mistaken 
beliefs. As a result thereof trade has been diverted from those com
petitors of respondents engaged in similar businesses, referred to in 
Paragraph 9 above. As a consequence thereof, substantial injury has 
been and is being done by r!'spondents to competition in commerce 
between and among the yarious States of the United States. 

PAR. 11. The aforementioned methods, acts and practices of respond
ents are all to the prejudice of the public and respondents' competitors, 
as hereinabove alleged. Said methods, act& and practices constitute 
unfair methods of competition in commerce within the· intent and 
meaning of Section 5 of an Act of Congress entitled "An Act to create 
a Fedeml Trude Commission, to define its powers and duties, and for 
othPr purposes," approwd September 26, 1914. 

REPORT FINDINGS AS 'l'O TIIE FACTs, AND ORDER 

' 
Pursuant to the provisions of an Act of Congress approved Sep-

tember 26 1914 entitled "An Act to create a Federal Trade Commis-
. ' ' " h Slon, to define its powers and duties, and for other purposes, t e 

Federal Trade Commission, on 1\Iarch 9, 1937, issued and served its 
complaint in this proceeding upon respondents Mills Sales Company 
of N'ew York, Inc., a corporation, David Jacoby, individually, and as 
prebident of Mills SniPs Company of New York, Inc., Evelyn Jacoby, 
lnuividually and as vice president of Mills Sales Company of New 
York, Inc., ,J~sPph Jacoby, individually, and as treasurer of Mills Sales 
Company of New York, Inc., Estelle J. KruPger, individually, and as 
~cretary of .Mil1s Sales Company of :1\Tew York, Inc., and ·walter 
Jn.cohy, individually, and as assistant sc?rctary of Mills ~ales Com
l)n.ny of N'ew York, Inc., charging them w1th the use of unfair methods 
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of competition in commerce in violation of the provisions of said act. 
On May 14, 1937 the respondents filed their answer, in which answer 
they admit all the material allegations of the complaint to be true, and 
state that they waive hearing on the charges set forth in said complaint 
and consent that, without further evidence or intervening procedure, 
the Commission might issue and serve upon them finJings as to the 
facts and conclusion and an order to cease and desist from the viola
tions of law charged in the complaint. Thereafter, the procPeding 
r.egularly came on for final hearing before the Commission on the said 
complaint, and nuswer thereto, and the Commission having duly con
sidered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this its 
1indings ns to the facts and its conclusion drawn tl1erefrom: 

}'INili~GS AS '1'0 TilE }'.\GTS 

PARAGRAPH 1. ThC' respontlents are the Mills Sal('s Company of 

New York, Inc., a NPw York corporation organizC'd and doing busi
ness by virtue of nnd mHlC'r the laws of the State of New York, and 
David Jacoby, E\·elyn Jacoby, Josrph .Tacoby, Est<'llr J. KruegC'r, 
and 'Vnltrr Jacoby, respectiYely presidt•nt, vire presitlC'nt, treasurer, 
srcretary, and assistant secretary of the Mills Sal('s Company of New 
York, Inc. 

PAn. 2. RC'f'pondents have hren for more than one yC'ar last past 
cn~a~ed in the wholC'sale hn<l r<>tltil husinrss of dt>aling in, nn<l selling 
at n·tail, a yariety of peclcllers' an<l rrtuil clc•llkrs' supplies, iHclml
iHg tooth brushes, tlentul creams, razor hladPil1 pt>rfunws, and othl'f 
drug sundries and notions. 

PAn. 3. In the sale of saicl pr·o,lncts responclf'nts Hll\'e transported 
or caused the same to be transported from thrir principal place of 
business in the State of New York to the purchasers thereof, locntetl 
in States of the United States other than the State from which the 
shipment originated, and in the District of Columbia. There has 
bef'n for more than one year la.st past, and still is, a constant curr('nt 
of trade and commerce in saicl products so distributed nnd sold by 
rrsponclc•nts between and amo11g the varions StatC's of the United 
~tates and in the District of Columbia. 

For more than one year last past the rPsponclt>nts have l~t'l'll en· 
gaged in substantial com1wtit ion with otlwr individual:;;, partnerships, 
firms, anti ('Ol'porations engaged in the manufacture nntl distdLution 
of like and similar products, and in the sale thrrrof in commerce be· 
tween and among the various Stlltf's in the United States and in the 
District of Columbia. 
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PAn. 4. In the course and conduct of their business as afore~aid 
the respondents, in soliciting .the sale of and in selling their products, 
and for the purpose of creatmg a demand upon the part of the con
suming public for said products, have for more thnn one year last 
past caused their products to be advertised through the media of 
catalogs, price lists, and other printed matter published, issued, and 
circulated through the United States mails to their customers and 
prospective customers in the various States of the United States and 
in the District of Columbia. In the said ways and by said means 
l'Pspondents have made to the general public many unfair, false, and 
misleading statements with reference to the commodities offered by 
thrm for sale. 

PAR. 5. Manv articles and items of merchandise listed in said cata
logs and price ·lists have bl.'en dPscribed as possessing retail values or 
Priees many times in excess of the actual selling price by the respond
ents to the retailer or other purchaser and many times in E:'xcess of 
the actual retail price thereof. . 

A number of the said itpms and articles of merchandise described 
in said catalogs have retail prices stamped or printeu thereon, on 
the labels attached thereto or on the containers in which they have 
been offered for sale and sol<l to the public. The retail prices so 
stamped or printed as aforesaid are many times in excess of the ac
tual selling price of the said items or articles of merchandise sold by 
the }lcddler or retailer to the consuming public, and nre many times 
in excess of their· true and actual value. The retail prices so stamped 
or printed as aforesaid are blsc and fictitiou!'! and in no SPnse repre·
sent either the true value or the trne selling price of the articles so 
Price marked . 
• PAR. 6. Among the misleading and fictitious price markings appear~ 
lng on cartons and containers and advertiseu by respondents in cab\
logs, price lists, and in other advertising matter are the following: 

(a) "Economy ~'irst Aid Klt"-''l'rice 25¢", whereas this item Is regularly sold 
by enid respondents nt rctaU tor 5¢ 1wr nnit. 

(b) ''Safegunrd Druml DeLuxe Llqnld Lntex"-''Price $4", whereas this item 
Is regularly sold by said re~<pouuents at retail for $1 per unit. 

(c) "Dupree Plll:o"-"l'rice $2 per box", whereas this itE>m is rl'gnlarly soh\ 
by said ti'Fipondt-uts at retnll for 2:"~ per box. 

(4) "You love to season with pure spices"-"Allsplce"-"Price 3::\¢", whereas 
thla ltE>m Is regul~trly sold by said respondents at retail for 6¢ per unit. 

(e) "Champion Cup Shaving Sonp"-"Prlcc 15¢", whereas this item Is regu. 
lar)y sold by said ref,:pondents at retail for 2¢ per unit. 

(f) "Spirits of Camphor, U. S. r."-"Value 3.1¢", whereas thi;~ itE>m is rE>gular·Jy 
1101!1 by saiJ rf'!;pomlents at retail for 7¢ per unit. 
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(g) "Lather Shave Cream"-"Palm and Olive Oil"-"A product of Palm and 
Olive Olls"-"Prlce 3:-;¢", whereas this Item Is regularly sold by said respond
-ents at retail for 4¢ per unit. 

(h.) "Dr. nof;s' Tooth Paste"-"Contalns l\Iilk of Magnesia"-"Price 60¢", 
wh<.>rens this ltPm is r<'gularly sold by said respondents at retall for 6¢ per unit. 

(i) "Royal Blue Deutnl Cream"-"Contains l\Iilk of 1\Iagnf'!lia"-"Prlce 60¢", 
wherens this item is rPgularly sold by said respondents at retail for 10¢ per unit. 

(J) "Campb<.>ll's Lather ShaYe Crcam"-"Price 3:i¢", whereas this item is regu
lnrly sold by suid respondents at retail for 6¢ per unit. , 

PAR. 7. The retail prices which, as indicated above, appear on the 
items of merchandise or on the containers thereof are not and wcre 
not intended by either the respondents or the purchaser purchasing 
for resale to be the true retail price or the true retail value of the 
merchandise so price marked. The retail prices thus appearing on the 
items of merchandise or on the containers thereof were intended by 
the respondents and by the purchasers purchasing for resale to be far 
in excess of the price intended to be charged and actually chargrd for 
the sale of merchandise to the ultimate consumer purchasing in the 
usual coui·se of trade, and far in excess of the true value of the 
various items of merchandise so price marked. 

PAn. 8. Over a period of many years manufacturers have in many 
trades formed the custom of price marking or stamping on the article 
or item of manufacture, or on the container thereof, the retail price 
at which said manufacturers suggest the retailer should sell the item 
or article to the ultimate consumer purchaser. This suggestcd re
tail price so stamped or marked is intended to represent the cost of 
the manufacture of the article, plus a reasonable profit for the manu
facturer and retailer and, consequently, to represent the approximate 
retail sale value of the item. The range of the suggested retail price 
is intended by tho manufacturer to he indicative of the quality and 
character of the ingredients used and the process by which the item 
is manufa.durcd. The public generally undC'rstancls the custom 
herein detailed, and has been led to and does place its confidence in 
the price markings so stamped and the representations thereby made 
as to the quality of the product to the extcnt that it purchases a 
substantial volume of mcrch:mdise in reliance on tJus aforesaid 
custom. 

PAR. 9. For many years a f:>Ubf:>tantial part of the consuming public 
has exprPssed and has ha<l a marked preference for dental creams, 
Bhaving creams, toilPt articlcs, and like and similar drug sundries 
that nre composed of superior ingredients and are produced by the 
manufacturer thereof with the intent and design of selling said 
products for prices in excess of the general and usual range of prices 
for similar products manufactured with the usual and customary 
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ingredients or with inferior ingredients. Said manufacturers fol
lowing the custom herein detailed, have marked or stamped the sug
gested retail prices on said products as an indication of the superior 
quality and character of the product and its resulting higher value. 
1Vhenever a genuinely superior product so stamped or marked with 
the .retail price thereof is offered for sale at a substantially reduced 
price, the general purchasing public has been led to believe and does 
believe that in purchasing said product it is securing a bargain not 
-ordinarily obtainable in the usual course of trade. 

The purchasing public has a preference for purchasing genuinely 
.superior products sold at less than the customary retail values thereof 
over ordinary products sold for the regular price, which is lower 
than the normal retail price of the superior product in the customary 
·course of trade. 

PAR. 10. The said catalogs, price lists, and other advertising liter
ature of respondents contain many other instances where fictitious 
retail prices are imprinted upon the label or carton. 

PAR. 11. The catalogs, price lists, and other advertising litera
ture of respondents contain many other instances of false and. mis
leading representations. Among them are the following: 

(1) Perfumes represented and designated as ''L'Odeur d' Amour." 
On this container appears certain printed matter in the French lan
guage which, when translated, reads as follows: 

This specialty and these accessories have been crented by Orall'e Brothers 
in their factorl<'s in the City of Perfumes at Snr!'sne~, near Paris (Franee). 
They are for the exclusive prorwrty of Ornlee Brothers for the United States 
of America where tlley are manufactured. 

Counterfeits will be rigorously prosecuted. 
All our sperlalties nrc sold under the own nnrne of ''Oralee Brothers" without 

nny forenames. 
Oralee Brothers, Paris, France. 

(2) Package of perfumes bearing (in French) the legend, "Per
fumes of France". 

PAn. 12. For many years a substantial part of the consuming public 
has had, and. still has, aw.l has so expressed, a marked preference for 
perfmnes and toiletries which are manufactured or compounded in 
foreign countries, and especially in France, and then imported into 
the United States. 

P.t~R. 13. The aforesaiu articles of perfumes are not manufactured 
in France or in any other country, but are domestic prouucts made 
or compounded in the United States. 

PAn. 14. The respondents in soliciting the sale and selling their 
said commodities haYe· rrprrsentrd that the respondent, Mills Sales 
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Company of New York, Inc., is an olrl established business, and 
further represents that respondent, Mills Sales Company of New 
York, Inc., has been a wholesaler since 1916. 

Mills Sales Company of New York, Inc. was organized an<l incor
porated in 1936 and has only been a wholesaler since 193G. 

PAR. 15. The respondents in soliciting the sale and selling their 
commodities have represented themsrlves through letterheads and 
circulars, order blnnks, and general business stationery to he im
porters and manufacturers of toiletries, drug sundries, razor blades, 
novelties, and general drug sundries and notions. 

PAR. 16. The respondents are not manufacturers of toiletries, drug 
sundries, razor blades, novelties, and general drug sundries, and 
notions, nor do they own, control, operate, or haYe any interest what
soever in manufacturing establishments making toiletries, drug 
sundries, razor blades, novelties, aml notions. 

PAn. 17. The respondent fnrther rC'presC'nts throngh such state
ments as "now located in New York only * "' "' 'Ve han• dis
continue!} all other branrhes • "' • Chirngo branch discon
tinued'' and other statements of lilw import, that the corporatl" 
respondent at one time operated a place of business in the city or 
Chicago, in the State of Illinois. 

The respon<lent, Mills SalE's Company of New Y Ol'k, Inc., has 
nE:>Yer operated a place of business in the city of Chicago, in the State 
of Illinois or at any other plate than in the city of New York, Stahl 
of New York. 

PAn. 18. The false utHl misleading ndvertising nnd representations 
hereinabove set out together with the false and_ fictitious price mark
ings hPrein set out on the part of respondents place in the hands of 
the aforesaid pe<ldlers and retailers, buying for resale, an instru
ment and a means whereby said. pe<hllers and retailers may, and do, 
commit a fraud upon a substantial part of the consuming public by 
<>naL1ing snch dC'alers to represent and_ offer for sale and sell the 
said shaving cre:un, dPntal cream, cosmC'tics, and otlwr general line 
of <lrug stm1lries as genuinely superior products produce1l by the 
manufart urer thereof, with the intent and purpose of selling the 
said products in the usual course of trade to the general consuming 
public at awl for the retail prire stnmpPcl on the proJncts or on their 
contninrr;, 

PAn. 1!.>. There are among the competitors of the rC'spondents in 
interstate commerce manufacturers and_ distributors of like and 
similar prouucts who do not fictitiously price mark the merchandise 
offered for sale by them. There are also among the competitors of 
the respondents in interstate commerce manufacturers and distrib-
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utors of like and similar products who do not advertise or represent 
through their catalogs that they are manufacturers, importers, or 
have been established in business for a great period of time unless 
such are the facts. 

PAR. 20. The effect of the foregoing false and misleading repre
sentations and acts of the respondents in selling and offering for sale 
items of merchandise herein described is to mislead a substantial 
portion of the consuming public in the several States of the United 
States by inducing them to believe: 

1. That the various items of merchandise described in respond
ents' catalogs and other advertising medi~ were and are of superior 
''alue, and were and are sold and distributed by respondents with 
the intent and purpose that said products should be sold at retail 
prices closely approximating the prices stamped thereon. 

2. That the said products, because of the price marks affixed or 
stamped thereon, are composed of superior ingredients and are prod
ucts which ordinarily retail in the usual course of trade for prices 
clos~:>ly approximating the prices stamped on the merchandise. 

3. That the respondents are manufacturers of said products and 
have bl•en in business a great many years. 

4. That the respondents are importers of perfumes, notions, and 
other general line of drug sundries. 

5. That the perfumes described in paragraph 11 are manufactured 
in and imported from France, or some other foreign country, into 
the United States. 

PAR. 21. The use of pach and all the foregoing false and mislead-' 
ing statPments and representations by the respondents as herein set 
out has had an1l now has the tendency and capacity to mislead and 
deceive distributors and the purchasing public into the erroneous and 
mistaken },elief that said statements and representations are true, 
and has induced and now induces members of the public to purchase 
the products of the said respondents on account of such erroneous 
bt>liefs, to the resultant damage and injury of manufacturers and 
distrilmtors, and to the injury of the general public. Said repre
sentations have thereby unfairly diverted trade to said respondents 
from competitors, and substantial injury, has been done by respond
Puts to compPtition in commerce among and betwt>en the various 
States of the Uniterl StatPs. 

COXCLUSIOX 

The aforesaid acts and pmctices of thl' respondents, Mills SalPs 
Company of NPw York, Inc., a corporation, David Jacoby, individu
ully, and ns prPsidPnt of 1\Iills Sales Company of New York, Inc., 
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Evelyn Jacoby, individually, and as vice president of Mills Sn1es 
Company of New York, Inc., Joseph Jacoby, individually, and as 
treasurer of Mills Sales Company of New York, Inc., Estelle J. Krue
ger, individually, and as secretary of Mills Sales Company of New 
York, Inc., and ·walter Jacoby, individually, and as assistant secre
tary of Mills Sales Company of New York, Inc., are to the prejudice 
of the public and of respondents' competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled "An Act to creat~ a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material alle
gations of the complaint to be true and state that they waive hear
ing on the charges set forth in said complaint and consent that 
without further evidence or other intervening procedure the Com
mission may issue and serve upon them its findings as to the facts 
and conclusion and an order to cea"'e atHl desist from the violations 
of law charged in the complaint, and the Commission having made 
its findings as to the facts and conclusion that said respondents have 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled. "An Act to create a Federal Trade Commission, to 
'define its powers and duties, and for other purposes," 

It is ordered, That the respondents, l\Iills Sales Company of New 
York, Inc., and David Jacoby, Evelyn Jacoby, Joseph Jacoby, Estelle 
J. Krueger, and 'Valter Jacoby, individually, and as officers of said 
Mills Sales Company of New York, Inc., and their respective agents, 
representatives, or employees, individual or corporate, in connection 
with the offering for sale, sale, and distribution of cosmetics, per
fumes, tooth brushes, shaving creams, tooth paste, and other drug 
!mndries and novelties, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from: 

Causing cartons and containers in which said articles of merchan
dise are offered for sale to the public, to be printed, labeled, marked, 
or stamped with retail prices in excess of the actual and usual selling 
prices at which the said articles are sold by retailers to the consuming 
public; or 

Representing, directly or indirectly, by newspaper, or magazine 
advertisement, articles, catalogs, lal>els, letterheads, or any other form 
of printed. matter, or by radio broadcasting or in any other manner: 



MILLS SALES CO. OF NEW YORK, INC., ET AL. 125. 

110 Order 

1. That the prices marked or affixed. to or stamped on the products 
sold by them, or on the containers thereof, are the regular or cus
tomary retail prices for such products when said price marks are 
fictitious and greatly in excess of the regular and customary prices 
at which said products are sold or offered for sale at retail; 

2. That their perfumes, cosmetics, and other notions are manu
factured in France or any other foreign country; 

3. That the respondents, or any one of them, are importers of said 
products sold by them; 

4. That the respondents, or any one of them, are manufacturers of 
any of the said products sold by them; 

5. That the respondent, Mills Sales Company of New York, Inc., 
is a large scale operator and distributor; that it has been in business 
since 1916 and is an old established business; and that it formerly 
operated branches in any city other than New York City; 

It is further ordered, That repondents shall, within 60 days from 
the date of the service upon them of this order, file with the Commis
sion a report in writing setting forth the manner and form in which 
they ha,·e complied with the order herein set forth. 
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IN THE MATTER OF 

NATIONAL KREAM COMPANY, INC., AND NATIONAL 
FOODS, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. ti OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 290fl. Complaint, Sept. 8, 1936 1-Decislon, June 11, 1937 

'Where a corporation and Its subsidiary distributing ngency engRgC'd, as cuse 
might be, In manufacture and sale of jams, pre~erves, and other fooc.l prod
ucts, In substantial competition with those od'erlng or selling similar 
products ln like commerce, and Including therein those engaged ln manu
facture of jams and preserves In accordance with conception thereof enter
tained by trade and consuming public, and who truthfully descri!Je and 
represent their products, and Including nlso preserve manufacturers making 
products similar to those made by said corpomtlon, as hereinbelow set 
forth, and who label, describe, and sell the E~ame as imitation preserves, 
In accordance with universal practice among other manufucturers-

Otrered and sold, to retailers, chain stores, and others, certain imitu tlon pre
serves and imitation jums whl<:h so ~dmuluted In appearunce the genuine 
that the diiTE'rence In fruit content conhl not he di>werne<l hy vlsnnl lnspf'C· 
tlon, in jars or containers la!Jeled as "Pure Preserves," together with nume 
of particular fruit, notwithstanding fact products In question, thus labeled, 
were not made from the edible portion of the fruit or fruits ir.dicntc<l ami 
In the proportion of forty-five pounds of actual fmlt to each fifty-five 
pounds of sugar, but were adulterated by undi~closcd substitution, in part, 
tor fruits of mixture of water, sugar, and pectin, and were not jnms, pure 
jams, presen·es, or pure preserres, within meaning nnd popular acceptation 
of words "jams'' or "preserves," as implying composition and proportion 
hereinbefore Indicated; 

With result that competitors selling standard unadulterated preserves were 
placed at a decided disadvantage in the marketing of their producm in 
competition with the less costly imitation preserves made by said corpo
ration and labeled1 sold and described, as aforesaid, as "Pure Preserves," 
and at prices to dealE'rs which producers of the genuine product could not 
meet by reason of fruit shortage In, and consequent lower production cost 
of, Imitation product, and with capacity and tendency to mislead and 
deeelve trade and consuming public into bellef that products de~l<'rihro 

as aforesaid by said corporation had been made from at least forty-five 
pounds of fruit or fruits Involved to tltty-tlve pounds of sugnr, and Into 
purchase thereof in reliance on such erroneous belief, and with result of 
placing in bands of dealers at wholesale and retail, Instrument of fraud 
enabling them to mislead and deceive public, and with capacity and tend· 
ency, :turthPr, unfairly to divert trade to them from their competitors, and 
otherwise Injuriously atrect the same; to the substantial injury ot sub
stantial competition in commerce: 

'Amended. 
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lleld, That BtJCh acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Robe-rtS. II all and ill r. John L. II omor, t~·ial exami.J1ers. 
Mf'., James M. Brinson and Mr. James M. Hawmond for the 

Commission. 
Mr. Henry Duke, of Long Island City, N.Y., for respondents. 

AMENDID CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the Na
tional Kream Company, Inc., and National Foods, Inc., corporations 
hereinafter designated respondents, have been and are, and each has 
been and is, using unfair methods of competition in commerce as 
"commerce" is defined in said act, and it appearing to said Commis
Rion that a proceeding by it in respect thereof would be in the public 
interest, and having determined to modi:fy its complaint herein here-
1 of ore on August 22, 1936, issued, hereby issues its amended com
plaint stating its charges in that respect as follows: 

PARAGRAPH 1. Respondents National Kream Company, Inc., and 
~ational Foods, Inc., are now, and for several years last past have 
been, corporations organized, existing and doing business under the 
laws of the State of New York, with offices and principal place of 
business at 360 Furman Street, in Brooklyn, in said State. 

Respondent National Kream Company, Inc., has been during such 
period, and now is, engaged in the manufacture of jams, jellies, pre
serves, and other food products and each of them has been and is 
engaged in their sale, and also in the sale of jams, jellies, and pre
serves purchased by them, and each of them, from other manufac
turers, in commerce between and among the State of New York and 
the various States of the United States other than the State of New 
York. 

National Foods, Inc., acts as a distributing agency for National 
Kream Company, Inc. and is a subsidiary of, and owned, controlled, 
tnanaged, and directed by National Kream Company, Inc. Some 
of the jams, jellies, and preserves manufactured by National Kream 
Company, Inc., or purchased by it from other manufacturers, are 
sold in commerce as above described, bearing labels of National 
Foods, Inc. 

It has been and is the practice of respondents, and each of them, 
te trnnc;;port such products, or cause them to be transported, when sold, 

l~R12tm--30----11 
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from their said place of business at Brooklyn, N. Y., to purchasers 
thereof located in States of the United States other than the State 
of New York. 

Respondents have been and are, and each of them has been and is, 
engaged in substantial competition in interstate commerce with· in
dividuals, partnerships, and corporations offering for sale or selling 
jams, jellies, preserves, and other food products in like commerce. 

PAR. 2. It has been and is the practice of respondents and of each 
of them to offer for sale and sell their products to retail dealers, 
(•hain stores and others in jars or containers bearing labels which 
represent that the contents of such jars or containers are "pure jams," 
"pure jellies," or "pure preserves." Such labels also name the fruits 
which respondents represent have been used in the manufacture of 
the contents of such jars or containers. 

The following are typical labels which indicate the said representa
tions, by means of which respondents induce purchase of their pr~d
ncts: 

NATIONAL PURE PRESERVES 

STllAWDEllllY 

CONTI<~NTS 4 lbs. (or "2 lbs." or "1 lb.") NET 

Manu!act.urec.l by 

NATIONAL KllEA~I CO., INC. 

NEW YOllK, N. Y. 

• • • 
NATIONAL PURE PRESERVES 

STRAWDEllllY 

Contents 1 lb. net 

)lonu!octured by 

NATIONAL KllEAM CO., INC. 

New York, N. Y. 

In truth and in fact the products of respondents, so denominated, 
described and represented, have not been and are not jams, jellies or 
preserves or pure jam, pure jelliPs or pure preserves within the mean· 
ing and popular acceptation of the words "jams," "jellies," or 
"preserves." 

The expressions ''jams," "fruit jams," "jelly," "fl'Uit jelly," "pre· 
serves," and ''fruit presenes" signify. and mean to and are known 
and understood by the trade and the purchasing public to be a prod
uct prepared from a mixture of the fruit or fruits specifically named 
on the label, or otherwise specified or represt>nted, with sugar in the 
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proportion of at least forty-five pounds of fruit to fifty-five pounds 
of sugar and cooked to an appropriate consistence, or expressed in 
terms of percentages, a product so cooked from at least 45 percent of 
:fruit and 55 percent of sugar. 

The jams, jellies, and preservl:'s offered for sale and sold by respond
ents ·ai1d each of them, in interstate commerce, by and with the repre
sentation that they have been or were jams. or pure jams, jellies or 
pure jellies, preserves or pure preserves have been or ~vere adulterated 
by the substitution in part for fruits of a mixture of water, sugar, and 
pectin, so that the products have contained substantially less fruit than 
the pure or genuine jams, je1Iies, and preserves. 

Uespondents have failed to disclose such deficiency of the fruit so 
named on the label, or otherwise specified or represented, and the 
presence of substitutes therefor in their products. This practice of 
respondents lowers and redncrs the quality of their products and en
ables them to sell adlllterated jams, jellies, and preserves, as, and for 
the pure and genuine articles they purport to be and are not. 

PAR. 3. 'V1tter, sugar, and pectin, the materials used for adultera
tion by respondent National Kream Company, Inc., in the manufacture 
of its so-called jams, jellies, anJ pre:;erves are less expensive than the 
fruit for which they are snl>stitnted, and in addition thereto, the sub
stitution of wuter, sugar and pectin for the proportion of fruit pre
scribed by the usages of the trade and the popular significance of the 
Words "jams," "jellies," and "preser-ves" enables respondent National 
l\reum Company, Inc., to procure a substantially higher yield than 
l'esults from usc of the proportion of at least forty-five pounds of 
fruit to fifty-five pounds of sugar. 

Such practice of so substituting water, sugar and pectin in part for 
fruit, results in the reduction of costs of manufacture for National 
Rream Company, Inc., both because of greater yield and cheape1· 
lllatE:rial. 
. PAn. 4. There are now and for several years last past have been 
Individuals, partnerships and corporations engaged in the manufacture 
?f jams, jellies and preserves in accordance with the conception of jams, 
Jelli!:'s, and pres!:'rves entertained by the trade and consuming public, as 
~llore particularly described in paragraph 2 hereof, and in their sale 
1ll interstate commerce, truthfully described and represented, in compe
tition with respondents. 

PAu, 1>. The practices of respondeuts and each of them in offering 
for sale uml selling as jams, or pure jams, as jellies or pure jellies, us 
l>re::,{'nes or pure preserves, products which have not been manufa<;· 
hired from at least forty-five pountls or forty-five percent of the fruit 
or fruits 11amed on the label, or otherwise specified or represeutPtl, to 
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fifty-five pounds, or fifty-five percent of sugar, but which have beeJl 
adulterated with substitutes in part for said named fruit or fruits, have 
had and have the capacity and tendency to mislead and deceive the 
trade iucluding wholesale and retail dealers and the consuming public 
into the belief that the products described as jams or pure jam, jelly 
or pure jelly, preserves or pure preserves, have been or are made from 
at least forty-five pounds of said fruit or fruits to fifty-five pounds of 
sugar and into the purchase of respondents' products in reliance on 
such erroneous belief. 

By such practices, respondents have placed or put directly into the 
J1ands of dealers, wholesale and retail, an instrument of fraud by means 
of which they have been and are enabled to mislead and deceive the 
consuming public. 

PAR. 6. The aforesaid practices of respondents described in para
graph 2 hereof have had and have the capacity and tendency to divert 
trade to respoll<lents from their competitors mentioned in paragraph 
{ hereof, and otherwis() injuriously to affect them. Thereby sub
stantial injury has been done, and still is being done, by rPspoll(lents 
to substantial competition in interstate commerce. 

PAR. 7. The aforesaid practices of respondents have been and are 
all to the prejudice of the public anu respondents' competitors, and 
have been and are unfair methods of competition in interstate com
merce in violation of the provisions of Section 5 of an Act of Con
gress approved September 2G, 1914, entitled "An Act to create a 
Fedrral Trade Commission, to define its powers and duties, and for 
other purposes." 

HEI'ORT, FINDINGS AS TO THE FACTs, AND Onmm 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on September 8, 1936, issuetl and served 
its amended complaint in this proceeding upon the respondents, 
National Kream Company, Iuc., and National Foods, Inc., both 
incorporated, charging them with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After tho issuance of said amended complaint and the filing of re· 
spondent's answer thereto, testimony and other evidence in support 
of the allegations of said amended complaint were introduced by 
James Drinson, Esq., and James M. Hammond, Esq., attorneys fol' 
the Commission, before Hobert S. Hall and John L. Hornor, exam· 
iners of the Conm1ission thet·etofore duly designated by it, and in 
opposition to the allegations of the complaint by Henry Duke, Esq., 
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attorney for the respondents; and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There
after, the proceeding regularly came on for final hearing before 
the Commission on the said amended complaint, the answer thereto, 
testimony and other evidence, briefs in support of the amended com
plaint and in opposition thereto, and the oral arguments,of counsel 
aforesaid; and the Commission having duly considered the same, 
and being now fully advised in the premises finds that this proceed
ing is in the interest of the public, and makes this its findings as to 
the facts and. its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PAnAGRAPII 1. Respondents, National Kream Company, Inc., and. 
National Foods, Inc., are now, and have been for several years last 
Past, corporations organized. and existing in accordance with the laws 
of the State of New York, with their offices and principal places of 
business located at 3GO Fmman Street in Brooklyn in said. State. 

Respondent, National Kream Company, Inc., has been and is now 
engaged in the manufactme of jams, preserves, and. other food prod
llcts and together with the respondent, National Food.s, Inc., has been 
and is engaged in their sale, and in the sale of jams and. preserves 
Pllrchased. by them, and each of them, from other manufacturers, in 
commerce between and among the State of New York and the various 
other States of the United. States and in the District of Columbia. 

The respondent, National Food.s, Inc., acts as a distrilmting agency 
for the respondent, National Kream Company, Inc., and is a subsid
iary of, and is owned., controlled, managed., and directed. by the said 
National Kream Company, Inc. Some of the jams and preserves 
n1anufactured by National Kream Company, Inc., or purchased by it 
from other manufactmers, are sold. in commerce as abov11 described, 
h!'aring labels of National Foods, Inc. 

It has been and. is the practice of respond.ents, and. each of them, to 
transport such prod.ucts, or cause them to be transported, when sold., 
from their said place of business at Brooklyn, N. Y., to purchasers 
thereof located. in States of the United. States oth!'r than the State 
of New York. 
. The respondents haYe been and are, and. each of them has been and. 
ls rngaged in substantial compt>tition in interstate commerce with 
:orporations, ind.ivid.uals and. partnerships offering for sale or selling 
Jams, preserves, and. other food products in like commerce. 

PAn. 2. It has been and is the practice of respondents, and. of each 
of them, to offer for sale and. sell their products to retail dealers, 
ehain stores and others in jars or containers bearing labels which 
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1epresent that the contents of such jars or containers are "pure pre
serves." Such labels also name the fruits which respondents repre
sent have been used in the manufacture of the contents of such jars 
or containers. 

The following are typical labels which indicate the said representa
tions by m~ns of which respondents induce the purchase of their 
products: 

NATIONAL PURE PRESERVES 

STRAWBERRY 

CONTENTS 4 lbs. NET 

Manufactured by 

NATIONAL KREAM CO., INO. 

NEW YORK, N. Y. 

NATIONAL 

PRESERVES 

PURE BLACKBERRY 

2 lbs. Net Wt. 

NATIONAL FOODS, INC., 

Brooklyn, N. Y. 

ln truth and in fact, the products of respondents, so denominated, 
described and represented, have not been and are not jams, pure jams, 
preootves, or pure preserves, within the meaning and popular accepta
tion of the words "jams" or "preserves." 

Preserves and jams originated as food products produced in the 
home by the housewife. In such horne production, fruit and sugar, as 
ingredients of these products, were used in the proportion of a cup of 
sugar to a cup of fruit, and for many years such proportion of fruit 
nnd sugar was used and became generally recognized as the proper 
minimum proportion of fruit to sugar for such home production of 
preserves and jams. Since a cup of sugar is slightly heavier than a 
cup of fruit, this household formula is npproximat.ely equivalent to the 
ratio of nt least forty-five pounds of fruit to fifty-five pounds of sugar 
as used in the standard or accepted formula by commercial manufac
hlrers of jams and preserves as described below. 

As defined commercially, insofar as fruit and sugur content is con· 
cerned, pl'{'serve, fruit preserve, jam and fruit jam are understood to 
mean the fruit product made by cooking or concentrating to a suitable 
consistency the properly prepared, entire edible portion of fresh 
fruit, cold-packed fruit, canned fruit, or a mixture of two or all 
of these, with sugar, in the prepnmtion of which fruit product there is 
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Used not less than forty-five pounds of actual fruit to each fifty-five 
pounds of sugar. 

This formula of at least forty-five pounds of fruit to fifty-five 
pounds of sugar used in manufacturing jam or preserves has been 
universally recognized by preserve manufacturers as the minimum 
proportion of fruit to sugar required to produce a product that con
forms to the public's understanding as to what constitutes "Jam" or 
''Preserve." 

The jams and preserves offered for sale and sold by respondents, 
and each of them, in interstate commerce, by and with the represen
tation· that they are jams, pure jams or pre~n;es or pure preserves, 
have been or were adulterated by the substitution in part for fruits 
of a mixture of water, sugar, and pectin, so that the products have 
wntained substantially less fruit than pure or genuine jams and 

· l)reserves. 
Respondents have failed to disclose such deficiency of the fruit so 

nam£>.d on the label, or otherwise specified or represented, and the 
}>reS('nce of water, sugar, and pectin as a substitute therefor in their 
Products by naming them as imitations. This practice of respond
('nts lowers and reduces the quality and cost of manufacture of their 
Products and enables them to sell adulterated jams and preserves, 
HR, and for pure and genuine jams and preserves. 

During the period 1932 to 1936, parts of both yettrs inclusive, 
fifty-three samples of the respondents' preserves, representing seven 
different kinds of fruit were purchased at various retail stores in 
:tnany different States, covering a territory from Massachusetts to 
Ohio and '1\Iaryland. In order to determine whether or not adulter
nt ion had been practiced by respondents, it was necessary to resort 
to chemical analysis. By comparing these analyses of respondents' 
Products with the anrage analysis of corresponding fruits, properly 
fJUalitied chemists are ab~ to calculate the ratio of fruit to sugar in 
the preparation of a jam or preserve, both of which terms are syn
onymous ns to the amount of fruit and sugar content. Twenty-eight 
<jf these samples were analyzed under the supervision of Commis
sion's witness Sale, an expert food chemist of the United States De· 
Pnrtment of Agriculture. The result of each of these analyses is 
~hown by Commission's Exhibit 38. He found that all samples an
nlyzC"d were deficient in fruit content and averaged only npproxi
lllatdy thirty-three pounds of fruit to fifty-five pounds of !"ugar. 
~eventeen samples of respondents' preserves were analyzed by Com
tnission's witness Harrison, a commercial chemist of eighteen years' 
~xperience, who likewise found all samples deficient in fruit. Eight 
sarnples we1·e analyzed by {:ommission's witness Walde, a cltemist 
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who has speeialized for ten years in the analysis of preserves. Mr. 
'Valde, who interpreted his own and 1\Ir. Harrison's analyses, found 
un 'average shortage in respondents' product of thirteen pounds of 
fruit; that is to say, only thirty-two pounds of fruit were used to 
fifty-five pounds of sugar, instead of at least forty-five pounds of 
fruit to fifty-five pounds of sugar as required by the accepted for
mula. The principal shortage of fruit in respondents' product was 
found to rxist in strawberries, the most expensive of all the fruits 
used by the respondents for preserving purposes. The average con
tent of fruft of all of the fifty-three samples analyzed w:ts thirty-two 
and five-tenths pounds of fruit to fifty-five pounds of sugar. 

!)reserve manufacturers who are in competition with respondents 
also manufacture jams and presenes in the preparation of which 
less than forty-five pounds of fruit are tts('d to each fifty-five pounds 
of sugar, and in which water, sugar, and pectin, a chemical which 
has the property of jellifying sugar and water, are used as a sub
stitute 1naterial for part o£ the fruit that is required for a standard 
preserve. In composition, such products are substantially the same 
in appearance and consistency as the average composition of the 
products of the respondents. Preserve manufacturers in competition 
with respondents, who produce such products deficient in fruit_, label, 
describe anti sell the same us "Imitation Preserve," and this fonn 
of labeling and description is generally a universal practice among 
manufacturers other than respondents. 

As known to the tratie and to the purchasing and consuming 
public, "Imitation preserve" and "Imitation jam" are products pre
pared with less than forty-five pounds of fruit to each fifty-five pounds 
of sugar and in place of the full proportion of fruit there is added 
sugar and water with or without pectin, or combinations of one or 
more of these ingredients. The chemical analyses referred to above 
show that respondents' products were, in fact, imitation preserves and 
imitation jams manufactured in this manner. 

The evidence further shows that in 1935 a criminal information 
was filed in the United States District Court for the Eastern District 
of New York, containing thirty counts, each charging the respondent, 
National Kream Company, Inc., with the adulteration of preserves 
in substantially the same manner as allcgeti in the amended com· 
plaint in this case. The National Kream Company, Inc., pled guilty 
to twelve of these counts and was fined $25.00 on each of seven 
counts, for a total fine of $175.00 anti received a suspended sentence 
as to the other five counts to which the p1ea. of guilty was ent('rrd. 
The other eightPen counts were dismissed. 
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PAR. 3. Various preserve manufacturers were called by the Com
mission for the purpose of ascertaining what savings would accrue 
as a result of an adulteration of preserves as described above. They 
testified that manufacturers of preserve so adulterated might ·save 
from five to thirty-eight per cent of their manufacturing costs by 
this subterfuge depending in each instance on the degree of adulter
ation and the cost of the fruit involved. Commission's Exhibits 40, 
41, 43, and 51 set out complete tabulations on costs and savings ac
cruing as a result of adulteration. Comparison of these exhibits 
with the degree of adulteration in respondents' product, as shown by 
the chemical analyses referred to above, indicates the amount the 
respondent saved in production costs. For example, referring to 
Commission's Exhibit No. 51, a tabulation covering strawberry pre
serves where the fruit was purchased at $0.115 per pound, if the re
spondents adulterated to the extent of using only twenty-five pounds 
of fruit to fifty-five pounds of sugar, they would save 24% in cost 
of production, or $0.98 per dozen on their two-pound jars of straw
berry preserves. If the respondents used only thirty pounds of 
strawberries to fifty-five pounds of sugar, they would save 18% of 
their production costs, or $0.72 on each dozen of their two-pound 
jars of strawberry preserves. The respondent's adulteration of straw
berry preserves, as shown by the chemical analyses referred to above, 
averaged twenty-seven pounds of fruit to fifty-five pounds of sugar. 
Its average saving· in production costs was therefore about $0.80 per 
dozen on their two-pound jars of strawberry preserves, depending 
on the cost of the fruit, with a similar proportionate saving on one
pound or four-pound jars, as the case might be. 

Hespondent's competitors in the sale of standard unadulterated 
preserves were placed at a decided disadvantage in the marketing of 
their products in competition with the imitation preserve manufac
hired by the respondents but labeled, sold and described by respond
ents as pure preserve, and sold to dealers at prices which the 
producers of pure preserves could not meet as a result of respondents' 
trade advantage because of fruit shortage in their product which 
necessarily gave them a lower production cost. 

Respondents' imitation preserves and imitation jams were so made 
that they simulated unadulterated preserves or jams in appearance 
to the extent that the difference in fruit content between the imita
!ion and the genuine products could not be discerned by visual 
Inspection. 

PAR. 4. There are now, and have been for many years past, other 
<'nrporations, partnerships, and individuals engaged in the manu-
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facture of jams and preserves in accordance with the conception of 
jams and preserves entertained by the trade and consuming public, 
as more particularly described in paragraph 2 hereof, who truth
fully describe and represent their products in their sale in interstate 
commerce in competition with respondents. 

PAn. 5. The practices of respondents and each of them in offering 
for sale and selling as jams, or pure jams and as preserves or pure 
preserves, products which have not been manufactured from at least 
forty-five pounds of the fruit or fruits named on the label, or other
wise specified or represented, to fifty-five pounds of sugar, uut which 
have been adulterated with substitutes in part for said named fruit 
or fruits, have had and now have the capacity and tendency to mis
lead and deceive the trade, including wholesale and retail dealers, 
and the consuming public into the belief that the products described 
by respondents as jams or pure jams, preserves or pure preserves, 
have been or are made from at least forty-five pounds of said fruit 
or fruits to fifty-five pounds of sugar and into the purchase of 
respondents' products in reliance on such erroneous belief. 

Dy such pmctices, respondents have placed in the hands of deal
ers, wholesale and retail, an instrument of fraud by means of which 
said dealers have been and are enabled to mislead and deceive the 
consuming public. 

PAn. 6. The aforesaid practices of respondents, as described 
herein, have had and now have the capacity and tendency to unfairly 
divert trade to respondents from their competitors and otherwise to 
injuriously affect them, thereby, substantial injury has been done, 
and still is being done by respondents to substantial competition in 
interstate commerce. 

CONCLUSION 

The aforesaid acts and practices of the respondents, National 
Kream Company, Inc., and National Foods, Inc., respondents herein, 
ar(\ to the prejudice of the public and of the respondents' competi· 
tors and constitute unfair methods in competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approwd September 2G, 1914, entitled, "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORllER TO CEASE AND J)ESIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the amended complaint of the Commission the answer 
of respondents, testimony and other evidence taken be,fore Robert 
S. Hall and John L. Hornor, trial examiners of the Commission 
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theretofore duly designateu by it, in support of the allegations of 
said amenued complaint and in opposition thereto, briefs filed herein 
and oral arguments by James :M. Hammond, Esq., counsel for the 
Commission, and. by Henry Duke, Esq., counsel for respondents, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondents haYe Yiolated the provisions of an 
Act of Congress approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

It i8 ordered, That the respondents, National Kream Company, 
Inc., and National Foods, Inc., their officers, representatives, agents, 
and employees in connection with the offering for sale, sale, and dis
tribution of preserves or imitation preserves, jams or imitation jams 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from : 

1. Representing in any manner whatsoever that a mixture of fruit 
and sugar is pure preserve or preserve or pure jam or jam unless 
the same is properly prepareu from the entire edible portion of fresh, 
cold-packed, or canned fruit, or a mixture of two or all of these, 
and cooked or concentrated to a suitable consistency with sugar, 
and in the preparation of which jam or preserve there is used not 
l!'ss than forty-five pounds of actual fruit to each fifty-five pounds 
of sugar; 

2. Selling or offering for sale a product made in simulation of a 
jam or preserve but containing less than forty-five pounds of fruit 
to each fifty-fiYe pounds of sugar used in the manufacture thereof 
tmtil there is affixed to the container in which said product is sold, 
in a conspicuous plnce so as to be easily and readily seen, a word or 
Words clearly indicating that said fruit product is imitation jam or 
imitation preserve. 

It i.g hereby further ordered, That the respondents, National 
}{ream Company, Inc., and National Foods, Inc., shall, within 30 
days from the date of service upon them of this order, file with the 
~nunission their reports in writing stating the manner and form 
In which they shall have complied with this order. 
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IN THE MATIER OF 

J. G. McDONALD CHOCOLATE COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Doclcet !'106. Complaint, Jan. 31, 1936-Decision, June JZ, 193'1 

Where a corporation engaged in manufacture and sale of "straight" goods candy, 
and of so-called "break and take," "draw," or ''deal" assortments, sale 
and distribution of which latter type to public, with means or opportunity 
of obtainiug a pl'ize or becoming a winner by lot or chance connected 
therewith, teaches and encourages gambling among children, who com
prise a substantial number of the purchasers and consumers of such type, 
nnd particularly of assortments sold and distributed through different 
colored centers or pushcards, and sale and distribution of which, by lot 
or chance, provides easy means of disposing of such type candy, for which 
there Is constant demand, and sale of which In the markets of the other, 
or "straight," merchandise has been followed by a marked decrease therein, 
due to gambling or lottery feature connected with former-

~old to jobbers and retailers assortments so packed and assembled as to In· 
volve, or as to be designed to fnvoln•, use of a lottery scheme fn sale and 
distribution to consumers thereof, and consisting of (1) number of penny 
pieces of uniform size and shape, concealed colored centers of some of 
which differed from those of the majority, together with number of larger 
pieces to be giren free of charge and as prizes to chance purchasers of 
those pieces, colored centers of which uiffered, as aforesaid, from majority; 
(2) burs or canuy, together with pushcards, for sale under a plan, and in 
accordance with cards' explanatory legend, under which purchaser's five 
<'ents secm·ed one or more bars, drpendlng on number or lf'gend pu~hed by 
chance, and last push likewise receives specified number of aduitlonal 
pieces; and (3) assortments or packages of candy or varying size, together 
with punchboard, for sale unuer a plan, and In accordance with said board's 
explanatot·y legend, pursuant to which purehaser received, for five cents 
paid, one of aforesaid packages or nothing other than privilege of a 
punch, dertendent upon number thus secured by chance; In competition 
with many who sell their exclusively "straight'' merchandise in competl· 
tlon with such "ltreak and take," "draw," or "deal'' assortments, and with 
many who regard such sale anu distribution as morally bad and as en· 
couraglng gambling, and especially among children, as injmlous to the 
Industry through resulting In the merchandl;;lng of a chance or lottery in· 
stead of cnuuy, nnd ns providing retnllers with a mrans of violating the 
laws of the several States, nnu some of whom, by rrason tht'reof, refuse 
to sell candy so packed and assembled that same can be resold to publiC 
by lot or ehance, and in violation of public policy; 

With result that such competitors were thereby put to n disadvantage In 
competing, retailers bought, from it and other employing same methods ot 
sale, such candy as more salable, sales of sueb unwllllng competitors, who 
could compete on even terms only by giving snme or similar devices. 
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Bhowed mat·k£>d decrease In their unwillingness to do so, some competitors 
began sale and distribution of candy to public by lot or chance to meet 
competition of manufacturers who thus sold and distributed their prod
ucts, trade was diverted to it and others from said unwilling competitors, 
and public and competitors. were prejudiced and injured, and there was a 
restraint upon and a detriment to the freedom of fair and leg~ttmate com
petition in Industry concerned : 

Held, That such acts and practices, under the conditions and circumstances set 
forth, were all to the prejudice of the public and competitors and con
stituted unfair methods of competition. 

Before Mr. Oltarles P. Vic-ini and Mr. Henry M. 'White, trial ex
aminers. 

Mr. P. 0. Kolinski and Mr. Henry 0. LarJc for the Commission. 
Senior & Senior, of Salt Lake City, Utah, for respondent. 

CoMPLAINT 

l)ursuant to the provisio11s of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'' the 
Federal Trade Commission, having reason to believe that J. G. 
McDonald Chocolate Company, a corporation, hereinafter referred 
to as respondent, has been and is using unfair methods of competition 
in conmwrce, as "commerce" is defineu in sa.id act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

P ARAGRAI'II 1. Respondent is a corporation, organized under the 
laws of Utah with its principal office and place of business in the city 
of Salt Lake City, State of Utah. U.espondent is now, and for sev
eral years last past, has been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale and retail deal
ers located at points in the various States of the United States, and 
causes said products, when so sold, to be transported from its place 
of business in the city of Salt Lake City, State of Utah, to 
Pllrcha&'rs thereof in other States of the United States at their 
t·espcctive places of business, and there is now, and has been 
for several years last past, a course of trade and commerce by said 
l'cHpond<>nt in snch candy, bl.'tween and among the States of the 
United States. In the course and conduct of the said business, re
SfloJH.h•nt is in competition with othH corporations and with indi
Viduals and partnerships engaged in the sale and distribution of 
ea11uy and candy products in commerce between and among the 
''nrious States of the United StatPs. 
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PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so packed 
nml assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
are hereinafter described for the purpose of showing the methods 
11sed by respondent, but this list is not all inclusive of the various 
packages, nor does it include all the details of the several sales plans 
which respondent has been or is using in the distribution of candy by 
lot or chance: 

(a) One of said assortments"is composed of a number of pieces of 
candy of uniform size, shape, and quality, together with a number of 
larger pieces of candy, which larger pieces of candy are to be given 
as prizes to purchasers of said pieces of candy of uniform size, shape, 
nnd quality, in the following manner: 

The majority of the said pieces of caudy ot unlform slze, shupe, nnd qnullty, 
have centers of the snme color, bnt a small number of said pieces of candy have 
centers of a dlll'erent color. 'l'be said pieces of candy of uniform size, shape, 
ond quality, retail at the price of one cent each, but the purchaser who procures 
one of the said cnndics having n center of a ditl'crent color thnn the majority, 
Is entitled to receive, and Is to be given free of charge, one ot the said hnger 
11ieces of candy he1·etofore referred to. The color of the center of said pieces 
of candy is effectively concealed from purchnsers and prospective pmehasers 
until a selection has been made and the piece of cnndy broken open. The afore· 
!mid purchuse1·s of said cnndy }laYing n center colorl?d differently from the rna· 
jorlty thus procure one of the said larger pieces of candy wholly by lot or chaul'e. 

The respondent furnishes to said wholesale and retail dealers, with 
said assortment, a display card to be used by the retail dealer in offer· 
ing said can<ly to tho public. The display card bears a legend or 
statement informing the prospective purchaser that the said candy is 
being sold in accordance with the above described sales plan. 

(b) Another assortment manufactured and distributed by respond· 
ent is composed of a number of pieces of candy, and a number of 
larger pieces of candy, together with a device commonly called a push 
card. The candy contained in said assortment is dist.ributed to pur· 
chasers in tho following manner: 

The push cnrd has a number of partially perforated discs, and when a pu«b 
ts mnde and the disc separated from the card, a legend or number is disclosed. 
Sales arf! 1¢ each and the card bears statements Jnformlng customers and pro· 
Epectlve customers that certain specified legend~ or numbers entitle the pur· 
cbnser to one of the small pieces of candy, and that certain other specified 
legends or numbers entitle the purchaser to one of the larger pieces ot candY· 
Tlle purchaser ot the last puRh from said card Is also entitled to one of tll9 
larger pieces of candy. The legends or numbers on the discs or pushes are 
ctl'ectlvely concealed from the pnrchnser and pro~pt'Ctlve purchnser until a selec· 
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Uon l1as been mnde nnd tl1e disc separated from the card. The fact as to whether 
a Purchaser receives one of the small bars of candy or one of the larger bars 
ot <'andy for the price of 1¢ ls tlm9 cletprmined wholly by lot or chance. 

The respondent also manufactures and distributes a similar assort
lnent where the pieces or bars of candy are correspondingly larger, 
and where the sales are 5¢ each instead of 1¢ each. 

(c) Another assortment manufactured and distributed by respond
ent is composed of a number of Loxes of a::;sorted chocolates, together 
With a device commonly called a punch board. The said boxes of 
candy are distributed to the consuming public by means of said punch 
board in the following manner: 

The snles by menns of snid punch board are 5¢ ench, nnd whPn a pnnch i!! 
lnnde from said board, n number Is disdosed. The number9 begin with onE> 
anrl continue to the nnmhE>r of punches there are on the board, but the num
bers nre not arranged in numerical sequenre. 1'he board bears a statement 
informiug the cu~;tomer aud pro~}Jective custolliel' as to which numlu~rs receive 
a Lox of candy. The numbers on said board are efl'ecth·ely concealed froru 
the purclmsez·s and prospeetlve purchnscrs uutil 11 srlection hns bern made and 
the pnrticular pnnrh srpnrnted from the board. The boxes ot cnmly orE' worth 
lnorp thnn 5¢ ench, and a pnrcllnser wllo obtains one of the numbers calling 
for n box of cniHly rPcPlves the snme for the price of 5¢. 'I'he purchaser who 
doe~:~ not qualify by obtaining oue of the numbers culliug for one of the boxes 
ot ttllHly receives nothing for his money othPr than the privilege of punching 
11 number fl"om the bonn!. The boxes of cnnrly In said n;;sortment are tlltl!;' 

di.'!tributcd from punches on ~;nid board wholly by lot or cll!lnce. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
lnents, resell !:mid assortments to retail dealers, and said retail deal· 
ers, and the retail dealers to whom respondent sells direct, expose 
~nid assortments for sale, and sell said candy to the purchasing public 
In accordance with the nforcsnid sales plans. Respondent thus snp
Pli<'s to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales 
Plans hereinabow set forth, as a means of inducing purchasers thereof 
to purchase re::;pondent's said products in preference to enndy offered 
for sale and sold by its competitors. 

PAn. 4. The sale of said candy to tl1e purchasing public in the 
tnanner above allegetl involn•s a game of ehance or the sale of a 
chance to procure (a) larger pieces of candy; (b) larger bars of 
{'andy; or (c) Loxes of cnntly. 

The use Ly r£>spontlent of said method of the sale of candies, and 
the sale of cantlies Ly and through the use thereof and by the aid 
Qf said method is a practice of the sort which the common law and 
~riminal statut~s have long deemed contrary to public policy; all<l 
Is contrary to an established public policy of the Government of the 
llnited States. The use Ly respondt>nt of snid methQd has the dan-
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gerous tende1wy unduly to hinder competition or create monopoly 
in this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this proceed
ing competitors who do not adopt and use the sttme method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 

'Vherefore, many persons, firms and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur
chasing public so as to involve a game of chance, and such competitors 
re fl'ain there from. 

PAn. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
the same or equivalent methods. The use of said methou by re
spondent has the tenuency and capac!ty, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not usc the same or an equivalent method becauBe the same is un
lawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of Sttid candy trade in respondent and such other 
llistributors of candy as usc the same or an equivalent method, and to 
deprive the purchasing public of the benefit of free competition in said 
candy trade. The use of said method by the respondent has tho 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 

PAR. 6. Many of said competitors of re..c:;pondent are unwilling t« 
adopt and use said method or any method involving a game of chanc£ 
or the sale of a chance to win something by chance or any other method 
that is contrary to public policy. 

rAn. 7. The aforenwntionetl methods, acts and practices of the
respondent are all to the prejudice of the public and of respondent's 
competitors as hE>reinabove nllE>gl'd. Said methods, acts nnd practicc5 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congres.c:;, entitled "An 
Act to cr<>ate a Federal Trade Commission, to define its powers and 
tlnti<>s, and for ot hf:'r purposes," npprowd September 2G, 1914. 
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REPORT, FINDINGS AS TO THE FACTs, AND ORDER 

Pursuant to the provisions o£ an Act o£ Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
lllission, to define its powers and duties, and for other purposes" 
the Federal Trade Commission, on January 31, 1936, issued and serv~d 
a complaint upon the respondent, J. G. McDonald Chocolate Com
pany, a corporation, charging that respondent had been and was 
lising unfair methods of competition in commerce as "commerce" is 
defined in said act of Congress. 

After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the allega
tions of said complaint were introduced by P. C. Kolinski, attorney 
for the Commission and in opposition to the allegations of the com
plaint by II. L. Mulliner, attorney for the respondent, before Charles 
P. Vicini and Henry M. Whhe, examiners of the Commission there
tofore duly designated by it, and said testimony and other evidence 
Were duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing be
fore the Commission on said complaint, the answer thereto, testi
mony and other evidence, briefs in support of the complaint and in 
opposition thereto, and the oral arguments of Henry C. r~ank, counsel 
for the Commission, and Charles F. Solomon, secretary of the re
spondent corporation; and the Commission having duly considered 
the same and being fully advised in the premises, finds that this pro
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE F.\CTS 

. PAnAGRAPH 1. Respomlent, J, G. l\IcDonald Chocolate Compa~1y, 
~s a corporation organized under the laws of the State of Utah, With 
Its }lrincipal office and place of business located in Salt Lake City, 
Utah. Respondent is now, and for seYeral years last past has. been, 
engaged in the manufacture of candy in Salt Lake C1ty and In the 
~ale and distribution thereof to rl'tail dealers and jobbers located in 
the State of Utah and other States of the United States. It causes 
f~1e sai1l candy wJH.m sold to Le s1dpped or transportPd from its pri~1-
t·Jpa} place of business in the State o£ Utah to purchasers thereof In 
Utah anu in the States of the United States other than the State 
of U.tah. In so carrying on said bnsinPss, respondent is and ?as b~en 
l'ngaged in interstate commerce and is and has been engaged m act1ve 
e?Jnpetition "ith other corporations and with partne1.'ships and indi
''hluals PngagNl in the mnnnfncture of candy an1l m the sale RIHl 

l:'i~J21 ' 391 12 
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distribution thereof in commerce between and among the various 
States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to jobbers. and 
retail dealers, certain assortments of candy so packed and assembled 
as to involve or which are designed to or may involve, the use of a 
lottery scheme when sold and distributed to the consumers thereof. 

Several of such assortments manufactured, sold, and distributed 
by respondent are composed of a number of pieces of candy of uni
form size and shape, together with a number of larger pieces of candy, 
which larger pieces of candy are given free of charge and as a prize 
to purchasers of said pieces of candy of uniform size and shape in 
the following manner: The majority of said pieces of candy of uni
form size and shape have centers of the same color, but a small num
ber of said pieces of candy have centers of a different color. The 
said pieces of candy of uniform size and shape retail at the price 
of 1¢ each, but the purchaser who procures one of said candies hav
ing a center colored differently from the majority is entitled to 
receive and is to be given free of charge one of the said larger pieces 
of candy contained in said assortment. The color of the centers of 
said pieces of candy of uniform size and !'ihape in said assortment is 
effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the piece of candy broken open. 
The aforesaid purchasers of said candies who procure a candy hav
ing a center colored differently from the majority of said pieces of 
candy of uniform size and shape thus procure one of the said larger 
pieces of candy wholly by lot or chance. 

Respondent also distributes several assortments of candy which 
are composed of a number of bars of candy, together with a device 
commonly called a "push card." The said bars of candy are dis
tributed to the consuming public by means of said push card in the 
following manner: The push card has a number of partially perfo
rated discs, and when a push is made and the disc separated from 
the card a number or legend is disclosed. Sales are 5¢ each, and the 
card bears a statement or statements informing customers and pro
spective customers that all the numbers or legends pushed from said 
card receive one bar of candy, but that certain specified numbers or 
legends receive one or more additional bars of candy. The push 
card also bears a legend stating that the last push on the card 
receives a specified number of additional bars of candy. All pur· 
chasers receive one bar of candy, but purchasers obtaining the sped· 
fled numbers or legends receive additional bars of candy of the same 
size and quality. The numbers or legends on said card are effectively 
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-concealed from the purchaser or prospective purchaser until a push 
01• sale has been made and the particular push separated from the 
card. The additional bars of candy in said assortment are thus 
distributed to purchasers of pushes from said card wholly by lot or 
-chance. 

Respondent also distributes several assortments composed of a 
number of packages of candy of varying size, tog~ther with a device 
c?mmonly called a "punchboard." The said packages of candy ure 
~hstributed to the consuming public by means of said punchboard 
~n the following munner: The punchboard has a number of holes 
1n which slips of paper bearing numbers are secreted. The slips 
of paper and the numbers thereon are effectively concealed from 
purchasers and prospective purchasers until a punch or selection 
has been made and the particular slip of paper separated from the 
hoard. The punchboard has printed at the top thereof various state
ments or legends informing purchasers and prospective purchasers 
that certain numbers receive specified packages of candy. Sales are 
!5¢ each, and the packages of candy contained in said assortment are 
distributed to the consuming public in accordance with the legends 
at the top of said punchboard. The fact as to whether a purchaser 
receives one of the packages of candy or nothing other than the 
privilege of punching a number from said board for the price of 
5¢ is thus determined wholly by lot or chance. · 

PAR. 3. The candy assortments involving the lot or chance feature, 
~s above described, are generally referred to in the candy trade or 
llldustry as "break and take," "draw," or "deal" assortments. Assort
ments of candy without the lot or chance features in connection with 
their resale to the public are generally referred to in the candy trade 
or industry as "straight" goods. These terms will be used hereafter 
h1 these findings to distinguish these separate types of assortments. 

PAn. 4. The wholesale dealers or jobbers to whom respondent sells 
its assortments resell the same to retail dealers. Respondent also 
sells its said assortments direct to retail dealers. Numerous retail 
dealers purchase the a&'lortments described in paragraph 2 above 
?ither from respondent or from wholesale dealers or jobbers who 
ln turn have purchased said assortments from respondent, and such 
retail dealers display said assortments for sale to the public as 
Packed by respondent and the candy contained in said assortments 
is generally sold and distributed to the consuming public in accord
ance with respondent's sales plans, as above described. 

PAR. 5. All sales made by respondent, whether to wholesalers and 
jobbers or to retail dealers are absolute sales and respondent retains 
llo control over said ass~rtments after they are delivered to the 
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wholesale dealer or jobber or retail dealer. The assortments are 
assembled and pacln•d in such manner that they are designed to be 
used and are used by the retail dealer for distribution to the pur
chasing public by lot or chance without alteration or rearrangement. 
In the sale and distribution to jobbers and wholesale dealers for 
resale to retail dealers and to retail dealers direct of the assortments 
of eandy described' in paragraph 2, respondent has knowledge that 
said candy will be resold to the purchasing public by retail dealers 
by lot or chance, and it packs such candy in the way and manner 
described so that without alteration, addition or rearrangement there
of, it may be resold to the public by lot or chance by said retail dealers. 

PAn. 6. There are in the United States and in the territory served 
by this respondent many manufacturers of candy who do not manu
facture and sell "break and take," "draw," or "deal" assortments of 
candy and who sell their "straight" goods in interstate commerce, in 
competition with the "brenk and take," "draw," or "deal" candy, and 
manufacturers of "l;traight" goods have noted a marked decrease in 
the sales of their products whenever or wherever the "break and 
take," "draw," or "deal" assortments have appeared in their markets. 
This decrease in the sale of "straight" candy is due to the gambling 
or lottery feature cmmect£><1 with the "break a11d ta k£>," "draw," or 
"deal" candy. 1Vitnesses from several branches of the eamly in
dustry testified in this proceeding to the effl'ct that consumers pre
fen·ed to purchase the "break and take," "draw," or "ueal'' candy 
because of the gambling feature connected with its sale. The 
sale and distribution of "break and take," "draw," or "deal" 
packages or assortments of candy or of candy which has connected 
with its sale to the public the means or opportunity of obtaining a 
prize or becoming a winner by lot or chance, teaches and encourages 
gambling among children, who comprise a substantial number of the 
purchasers and consumers of this type of candy, particularly the as
sortments which are sold and distributed to the consumers by means 
of differently colored centers or "pushcards." 

PAR. 7. The sale and distribution of candy hy the retailers by the 
methods described herein is the sale and distribution of cnndy by lot 
or chance and constitutes a lottery or gaming deYice. The Com
mission finds that many competitors rrgard such sale and distribution 
as morally bad and as rncouraging gambling, especially among chil· 
dren; as injurious to the candy industry because it rrsults in the mer
<:handising of a chance or lottery instead of candy; and as providin~ 
retail merchants with a means of violating the lnws of the several 
f'tat£>s. ll£>cnu~e of these reasons some competitors of r£>spondent re-
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fuse to sell candy so packed and assembled that .it can be resold to 
t~e public by .lot or cha.nce. These c~mpetitors are thereby put to a 
·disadvantage m competmg. The retailers, finding that they can dis
pose of more candy by the "break and take," "draw," or "deal" meth
od, buy from respondent and others employing the same methods of 
sale, and thereby trade is diverted to respondent and others usin(l' 

• 0 

Similar methods from said competitors. Such competitors can com-
pete on even terms only by giving the same or similar devices to re
tailers. This they are unwilling to do, and their sales of "straight" 
-candy show a marked decrease. The sale and distribution of candy 
by lot or chance provides an easy means of disposing of such prod
ucts. There is a constant demand for candy which is sold by lot 
or chance, and in order to meet the competition of manufacturers 
Who sell and distribute candy which is sold by such methods, some 
competitors have begun the sale and distribution of candy to the 
Public by lot or chance. The use of such methods by respondent, in 
the sale and distribution of its candy, is prejudicial and .injurious to 
the public and its compl'! :tors, and has resulted in the diversion of 
trade to respondent from its said competitors, and is a restraint upon 
and a detriment to the frC"eLlom of fair and legitimate competition in 
the candy industry. 

P.\H. 8. Hespondent sells its merchandise in the States of Utah, 
Idaho, Montana, Colorado, 'Vashington, Oregon, California, Arizona, 
and New l\Iexico. The majority of its candy is sold as "straight" 
merchandise but its sales of "break and take," "draw," or "lh·nl'' 
assortments are substantial. 

PAn. 9. The Commission further finds that the sale and distribu
tion in interstate commerce of assortments or packages of candy so 
Packed and assembled as to enable retail dealers, without alterations, 
addition o1· rearrangement, to resell the same to the consuming pub
lic by lot or chaHce, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, J. G. McDonald 
Chocolate Company, a corporation, under the conditions and circum
stances set forth in the foregoing findings of fact are all to the preju
dice of the public and respondent's competitors, and constitute unfair 
lnethods of competition in commerce, and constitute violation of Sec
tion 5 of an .\ct of Congress approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and llntiE>s, nnd for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before Charles P. 
Vicini and Henry M. White, examiners of the Commission theretofore 
duly designated by it, in support of the allegations of said com
plaint and in opposition thereto, briefs filed herein, and the oral ar
guments of llemy C. Lank, counsel for the Commis~ion, and of 
Charles F. Solomon, secretary of respondent corporation; and the 
Commission having made its findings as to the facts and its con
clusion that said respondent has violated the provisions of an Act 
of Congre~s, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to dPfine its powers and duties, 
and for other purposes." 

It is hereby ol'dered, That the rel>pondent, J. G. McDonald Choco
late Company, a corporntion, its officers, directors, ngents, repre
sentatives, and employees in the offering for sale, sale and distribu
tion in interstate commerce of candy, do cease and desist from: 

1. Se1ling and distributing to wholesale dealers and jobbers, for 
resale to retail dealers and to retttil dealers direct, candy so packed 
and assembled that sales of said candy to the general public are to 
be made, or may be made, by means of a lottery, ~aming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of retail ana wholesale 
dealers and jobbers, packages or assortments of candy which are 
used, or may be used, without alteration or rearratlgement of the 
contents of such packages or assortments, to conduct a lottrry, gaming 
device or gift cntl·rprise in the sale or distribution of the candy 
contained in saiJ assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniforll1 
l'ize and shape having centers of a different color, together with 
jarger pieces of candy, which said larger pieces of candy are to be 
given as prizPs to the purchaser procuring a piece of candy with 1\ 

c£'ntrr of a particular color. 
4. Supplying to or placing in the hands of retail and wholesale 

dealers and jobL£'rs, as~ortments of candy, together with a device 
commonly cul~('U a ''pu:::h culll," ur a llevicc commonly calle1l ll 

"punchboard," for use, or which may be used, in distributing or sell· 
ing said candy to the public at retail. 

5. Furnishing to retail and wholesale dealers and jobbers a del<·irc 
commonly caliP<l a upnsh card," or a de>ice commonly called !l 
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"punchboard," either with packages or assortments of candy or 
separately, bearing a legend or legends or statements informing the 
})Urchasing public that the candy is being sold to the public by lot 
or chance, or in accordance with a sales plan which constitutes a 
lottery, gaming device, or gift enterprise. 

lt i8 further ordered, That the respondent, J. G. McDonald Choc
olate Company, a corporation, shall within 30 days after service 
upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied 
With the order to cease and desist hereinabove set forth. 
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IN THE MATl'ER OF 

GERMANIA TEA COMPANY, AND CONSOLIDATED DRUG 
TRADE PRODUCTS, INC. 

CO~IPLAINT, I<'INDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOL.\TIO:'>I 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEP'l'. 26, 1914 

Docket 9114. Compla-int, Apr. 26, 1931-Decision, June 12, 1937 

Where two corporation!3 respectively engaged in Importation and sale, and sale 
and distribution, of two herb products sold under trade names "Germuuia 
Herb Tea" and "Germanla Orange Pekoe Ten," and composed, princ!plilly 
and respectiYely, of "senna" and "juniper," and of cnfre!ne, in substantial 
competition with those engnged in sale of similar herb products and other 
preparations designed and used fot· purposes for which said corporations 
held out their aforesaid IU-'oduets as useful-

Heprcsented, in extensive ndverti,.;ing campaigns conducted by them, consisting 
of radio broaucasts, circulars, pamphlets, and other printed matter, and 
in labels placed on aforesaid products, that they bad substantial thera
peutic value in the tt·eatnwnt of obe~ity when used in connection with a 
designated reducing diet, facts being first-named product performed no 
function in treatment of obesity other than that of a laxative or purga· 
tive, and neither product was of vnlue as a remedy, treatment or cure 
for aforesaid condition; 

With effect of mlslend!ng and decehing purehasers and pt·ospective purchasers 
into the belief that said representations were true, and to cause purchase 
of snld products by reason of such erroneous bellcf>l, and with the result 
that trade was thereby diverted from aforesnid competitors to it; to the 
substantial injury ot substantial competition in comme.t·ce: 

Jield, That such acts and practices were to the prrjudlce of the public and 
competitors and constituted unfair methods of comPt'titlon. 

Jfr. John Darsey for the Commission. 
Mr. Benjmn{n Segal, of Minneapolis, Minn., for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that German ill 
Tea Company, a corporation, and Consolidated Drug Trade Prod· 
ucts, Inc., a corporation, hereinafter referred to as respondents, have 
been and are using nnfair method:, of competition in commerce, as 
"commerce" is defined in said act, anti it appearing to said Commis· 
sion that a proce£'ding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charg£'s in that respect 
as follows: 
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PARAGRAPH 1. Respondent, Germania Tea Company, is a corpora
tion existing and doing business under and by virtue of the laws o£ 
the State of Minnesota with its principal office and place o£ business 
located at 608 First A venue North in the city of Minneapolis State 
of Minnesota. For more than two years last past, it has be~n en
gaged in the importation and sale of herb products, among which 
Products are those which it sells under the trade names, "Germania 
Herb Tea" and ''Germania Orange Pekoe Tea." The respondent 
causes the aforesaid designated products when sold to be transported 
from its principal place of business in the State of Minnesota to 
Purchasers thereof residing in the Yarious other States of the United 
States. 

The respondent, Consolidated Drug Trade Products, Inc., is a 
corporation existing and doing business under and by virtue of the 
laws of the State of Illinois with its principal place of business 
located at 544 South Wells Street in the city of Chicago, State of 
Illinois. It has for several years last past been engaged in the sale 
of various drug products. For a period of more than three (3) 
Years last past, it has been engag<'d in the sale and distribution of 
the products, "Germania Herb Tea" and "Germania Orange Pekoe 
'l'ea," which it obtains from the respondent, Germania Tea Company 
llnder a distributor contract which makes provision for an advertis
ing campaign to be conducted by the respondent, Consolidated Drug 
'l'rade Products, Inc., in connection with the offering for sale and 
Sale of the aforesaid products. It causes the products, "Germania 
llerb Tea" and "Germania Orange Pekoe Tea," when sold to be 
transported from its place of business in the State of Illinois to 
Purchasers thereof locateu in the various other States of the United 
States. 

In the course and conduct of their businesses, the respondents have 
been and are in substantial competition in commerce among and be
tween the various States of the United States with other corpora
tions, partnerships, firms, and individuals engaged in the sale of 
similar herb products, or prouucts and preparations designed and 
Used for the purposes for which respondellts represPnt their afore
Said products to be useful. 

1) AR. 2. In the course and conduct of their business, and for the 
Pllrpose of inducing the purchase of their products, respondents have 
Cooperatively printed anu circulated through the se-veral States to 
cnstomers and prospectin customers, pamphlets and other adver
tising matter and have made use of radio broadcasts over stations 
of sufficient power to conny the programs emanating therefrom 
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into the various States of the United States other than the State 
wherein said program originated. In all of said advertisements 
and radio broadcasts and on the labels placed on said products, the 
respondents make many statements wherein they represent that said 
products have a substantial therapeutic value in the treatm<>nt of 
obesity when used in connection with a designatell r<>ducing diet. 

In truth and in fact, said herb products now dPsignatecl ns "Ger
mania Herb Tea" and uGermania Orange Pekoe Tea" arc of no value 
as a remedy for obesity. Neither preparation plays any important 
part in reducing excess weight when used in connection with any 
designated diet. The principal ingredients of lthe product are 
"senna" which is a strong purgative and "juniper" which is a diuretic. 
Neither of these ingredients are of any material value in the treat
ment of obesity or in reducing excess weight. ~\ continuous use of 
these products might result in harmful effects to a substantial por
tion of the persons w~ing the same without the dir<'C'tion and 
supervision of a doctor. 

PAR. 3. Under the foregoing facts and circumstances, the repre
sentations and statements used by the respondents in the sale of their 
herb products are false and misl<'ading. The nse of such statements 
and representations has the capacity and tendency to mislead and 
deceive ultimate purchasers and consumers int<l tllQ erroneous and 
mistaken beliefs that said products have a substantial therapeutic 
value in the treatment of obesity and into the purcha~e of respond· 
ent's herb products on account of said beliefs induced by the repre
fientations of the respondents. As A. result thereof, trnde is unfairly 
diverted to respondents from competitors engaged in selling in com
merce, as herein described, products of the same kind and nature 
as those of respondents or selling products which actually do have 
substantial therapeutic Yaluc in the treatment of obesity. In con
~equcnce thereof, injury has been done by respondents to competi
tion in commerce among and between the various Stat<'s of the 
United States. 

PAR. 4. The aforementioned methods, acts aud practices of respond· 
ents are all to the prejudice of the public and respondents' competi
tors as hereinabove alleg<'d. Said methods, acts, and practices con· 
stitutc unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, entitled "An Act 
to create n. Federal Tmde Commission, to d<'fine its pow<>rs and duties, 
and for other purposes," approved SeptembH 2G, 1914. 
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lb:roRT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 26, 1937, issued and served its 
complaint in this proceeding upon respondents, Germania Tea Com
pany, and Consolidated Drug Trade Products, Inc., charging them 
With the use of unfair methods of competition in commerce in viola
tion of the provisions of said act. On l\Iay 20, 1937, the respondents 
:tiled their answers in which answers they admitted all the material 
a.llegations of the cqmplaint ~o be true and stated that they waived 
hearing on the charges set forth in the said complaint and consented 
that, withoHt further evidence or other intervening procedure, the 
Commission might issue and sen·e upon them findings as to the facts 
;and conclusion and an order to cease and desist from the viola
tions of law cl1argP<l ·in the complaint. Thereafter, the proceeding 
l'egularly came on for fi~1al hearing before the Commission on the 
:said complaint and the answer thereto, and the Commission having 
~uly considered the sanw, and being now fully advised in the prem
lses, finds that this proceeding is in the interest of the public, and 
lnakes this its findings as to the facts and its conclusion drawn 
therefrom: 

Jo'INDINGS AS TO THE FACTS 

PAuAcU.\I'II 1. Hespondent, Germania Tea Company, is a 1\lmne
fiota corporation having its principal office and place of business nt 
oG08 First AYenue, North, l\1inueupolis, .1\Iinn. For several years it 
has been engaged in the importation and sale of herb products, 
11 tnong which products are those sold under the trade name "Ger-
1llunia Herb Ten," and "Germania Orange Pekoe Tea." The re
.<;pondent causes the aforesaid designated products when sold to be 
tr·nnsported from its place of business in Minnesota to purchasers 
I·esiding in the various oth£>r States of the United States. 

The respondent, Consolidated Drug Trade Products, Inc., is an 
liiinois corporation with its principal place of business nt 544 South 
~ells Street, Chicago, Ill. For several years it has been engaged 
111 the sale of various drug products. For n period of more than 
1ht·pe years it has been engaged in the sale and distribution of the 
]>roducts "Germanin Herb Tea" and "Germanin Orange Pekoe Tea" 
'"llich it obtains from the respondent, Germanin Tea Company, 
ltnder n distributor contract which provides for an advertising cam
llaign to be conducted by the respondent, Consolidated Drug Trade 
:Products, Inc. It causes the products designated above, when sold, 
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to be tmnsported from its place of business in the State of Illinois 
to purchasers who are located in the various other States of the 
United States. 

In the course and conduct of their businesses, the parties respond
ent herein have been and are in substantial competition in com
merce among and between the various States of the United States 
with other corporations, partnerships, firms, and individuals en
gaged in the sale of similar herb products and other preparations 
designed and nsed for the purposes for which respondents represent 
tl1eir aforesaid products to be useful. 

PAR. 2. For the purpose of inducing the purchase of the afore
said products, respondents have conducted extensive advertising 
campaigns in the various States of the United States consisting of 
radio broadcasts, circulars, pamphlets, and other printed matter. In 
all of said radio broadcasts, printed matter, and labels placed on 
said products, the respondents have made many statements wherein 
they r£.>present that the aforesaid products h'lve a substantial thera
peutic value in the treatment of obesity when used in connection 
with a designated reducing diet. 

In truth and in fact the herb products "Germania Hru·b Tea" and 
''Germania Orange Pekoe Tea" are of no value as a remedy, treat
ment, or cure for obesity. The principal ingredients of the product 
"Germanin Herb Tea," are "senna," which has laxative and purga
tivr qualities, and "juniper" which is a diuretic. The ingredients 
of the product "Germanin Herb Tea" have no therapeutic value in 
the treatment of obesity and perform no functions in this respect 
other than those of a laxative or purgative. The principal ingre
dient of the product "Germanin Orange Pekoe Tea," is caffeine. 
This product has no therapeutic value as a remedy.:, treatment or 
cure for obesity. 

PAR. 3. Respondents' false and misleading representations of and 
concerning the said products, as hereinabove set forth, haye the capac
ity and tPndency to mislead and deceiYe, haYe misled and deceived, 
nnd do mislead and deceive purchasers and prospective purchasers 
into the belief that such representations are true and to cause the 
purchase of sahl protlucts as the result of such erroneous belief~. 
Trade is thereby diverted from its aforesaid competitors to respond
ents, to the snh::tantirll injmy of snhstantial comprtition in interstate 
commerce. 

CONCLUSION 

The aforesaid acts and pructicl's of the respondents, Germanin Tea 
Company, and Consolidated Drug Trade Products, Inc., are to the 
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prejudice of the public and of respondents' competitors, and consti
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answers of 
respondents, in which answers respondents admit all the material 
allegations of the complaint to be true, and state that they waiYe 
hearing on the charges set forth in said complaint and consent that, 
without further evidence or other intervening procedure, the Com
mission may issue and serve upon them findings as to the facts and 
conclusion and an order to cease and desist from the violations of 
law charged in the c:omplaint, and the Commission having made its 
findings as to the facts and conclusion that said respondents have 
violated the provisions of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Fedcrnl Trade Commission, to define 
its powers and duties, and for other purposes." 

It is ordered, That the respondents, Germani a Tea Company and 
Consolidated Drug Trade Products, Inc., their officers, representa
tives, agents, and employees, in c01mection with the offering for sale, 
!::ale and distribution of herb products now designated as "Germania 
Herb Tea" and "Germania Orange Pekoe Tea," or of the same or 
similar products designated by any other name or names in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from representing: 

1. That the product now designated as "Germania Herb Tea" per
forms any functions in a reducing program other than those of a 
laxative or purgative; 

2. That the product now designated as "Germania Orange Pekoe 
Tea" performs any function or has any value in the treatment of 
obesity, or, in a reducing program, other than the caffeine supplied 
through its consumption. 

It iafurther ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
Writing setting forth in detail the manner and form in which they have 
complied with this order. 
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IN THE l\IATTER OF 

AMERICAN GRAIN DISTILLERS, INC. 

COMPLAINT, FINDINGS, ANP ORDER lN REGARD TO THE ALLEGED VIOLATION 
O.F SEC. r;,OF AN• ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SR<;. 3 
OF TITLEl I OF AN ACT 01<' CONGRESS APPROVED JUNE 16, 1933 1 

Docket 2420. Comp/{lfnt, iJlay 27, 1935-Derision, June 17, 19J7 

Where a corporation engaged, as rectifier of all kinds of whiskies at its rectifying 
plant, In purehafllng, rectifying, and blending whlski~!', gins, and oth~r 

spirituous beverages, and in producing gin with a stlll us~l therefor by 
redistillation of purchased alcohol, not produced by it, over juniper berries 
and other aromatics, and in selling its aforesaid variou>1 products between 
and among the various States and In the District of Columbia, h1 substantial 
competition with those engnged in manufacture by true distlllation of 
whiskies, gins, anti other spirituous beverages f1·om mash, wort, or wash, and 
In selling same In trade and commerce among the various States and in 
said District, and with those engaged in purchasing, rectifying, blending, 
and bottling such various beverages and similarly selling same, and Including 
among said competitors those who, us manufacturers aml !llst1Ilers by 
original and continuous distillation from mash, wot·t, or wash, through con· 
tlnuous closed pipes and vessels untll manufacture Is complete, of whiskies, 
glns, and other splrltuonl! brvrr11ges solu by thrm, truthfully use words 
"distillery," "lli:<tlll~rics," "tlistlllers," or "dl~tiller" os part uf tlwh· rorpnrate 
or trade names and on their stationery and advertising, and on the labels 
of the bottles ln which they sell and ship their said products, and those who, 
engaged ln purchasing, rectifying, blending, bottling, and selling such various 
products, do not use aforesaid words as above set forth-

Represented, through use of word "Distillers" In Its corporate name, on its 
stationery, malllng cards, nnu Invoices, anu on the labels attached to the 
bottles in which lt soltt anu shipped Its salu products, that 1t was a 
producer of distlllt>d spirits fl'om raw materials, null thus represented to 
Its cu~;tomers, and furnished same with a means of representing to their 
Yendees, .both . rctul!ers and ultimate consuming public, that 1t was a 
distlller, and that the whiskies nnd other Aplrltuoul'! beYernges contained 
In such bottles were by 1t made throu~h process of distillation from mash, 
wort, or wnsh ns aforesaid, notwlthHtandlng fact it did not thus distill 
said various beverages thus bottled, lalwled, sold, nnd transported by it, 
as definitely understood from word "dlstlllers," used in connection with 
liquor Industry and products thereof in the trade and hy the purchasing 
pnhlle, Ill! meaning, when used in connection with liquor Industry and 
productH thereof, manufacture of such liquors by proeess of original an1l 
continuous dlstillntlon from mash, wort, or wash through rontlnuous closed 
I•lpcs and ,·essels until manufacture Is complete, and did not own, operate, 
or control any place or places where such beverages are made by proce!!ll 
of dlstlllntlon from mnrd1, w.ort, or wa;:;b, and was not a distiller, for the 
purchase of the bottll'd liquors of which there Is a prl'fer<'llce on the 
part of a subl'tantlnl portion of the pnrchaslng public: 

1 Count hro of the complaint, und~>r the National Industrial Reco\'ery Act, dismissed. 



AMERICA~ GRAlN DISTILLERS, INC. 157 
100 Complaint 

With e1l'ect of misleading and decelying dealers und purchasing public into 
the belief that 1t w11s a distiller, and that the whiskies, gins, and other 
spirituous beverages sold by it were by it made and distilled from mash, 
wort, or wash, and with cllpaclty nnd tendency to Induce dealers and pur
chasing public, acting In such beliefs, to buy its said whiskies and other 
~pirltuous beverages, bottled and sold· by it, and with result of thereby 
diverting trade to it from its competitors, who do not, by their corporate 
or trade names or In any other manner, misrepresent that they are manu
facturers by distillation from mash, wort or wash of whiskies or other 
spirituous beverages; to the substantial injury of competition In commerce: 

Held, .That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 
Mr. PGad B. M01·ehouse for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
:rnission1 to define its powers and duties, and for other purposes,'' the 
Federal Trade Commission, having reason to believe that American 
Grain Distillers, Inc., a corporation, hereinafter referred to as re
spondent, has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said act, and in violation of the 
!Act of Congress approved June 16, 1933, known as the "National 
Industrial Recovery Act," and it appearing to the said Commission 
that a proceeding by it in respect thereof would be in the public inter
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

Oownt 1 

PARAGRAPH 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Michigan, with its office 
lind principal place of business in the city of Detroit, in said State. 
It is now, and for more than one year last past has been, engaged in 
the business of purchasing, rectifying, blending, and bottling 
"Whiskies, gins, a.nd other spirituous beverages in a rectifying plant 
Under a rectifier's permit, and in the sale thereof in constant course 
of trade and commerce between and among the various States of the 
lJnited States and in the District of Columbia. In the course and 
conduct of its said business it causes its said products when sold to be 
transported from its place of business aforesaid into and through 
"ar,i.ous States of the United States to the purchasers thereof, con
sisting of wholesalers and distributors, some located within the Statl~ 
of Michigan and some located in other States of the United States 
and the District of Co1nmbia. In the course and conunct of its 
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business as aforesaid, respondent is now, and for more than one year 
last past has been, in substantial competition with other corporations 
and with individuals, partnerships, and firms engaged in the manufac
ture by true distillation of whiskies, gins, and other spirituous bever
ages from mash, wort, or wash, and in the sale thereof in trade and 
commerce between and among the various States of the United States 
aml in the District of Columbia; and in the course and conduct of its 
business as aforesaid respondent is, and for more th1m one year last 
past has been, in substantial competition with other C<rrporations and 
with individuals, firms, and partnerships engaged in the business of 
purchasing, rectifying, blending, and bottling whiskies, gins, and other 
epirituous beverages in rectifying plants under rectifiers' permits and 
in the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 

PAR, 2. Upon the premises of respondent's place of business afore· 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by re· 
spondent, is redistilletl over juniper berries and other aromatics. 
Such rectification of alcoholic spirits does not make or constitute 
respondent a distillery or a distiller, as defined by Section 3247 of the 
l{evised Statutes regulating Internal Revenue, nor as commonly 
understood by the public and the liquor industry. For a long period 
of time the word "distillers" when used in connection with the liquor 
industry and with the products thereof has had and still has a definite 
significance and meaning to the minds of wholesalers and retailers 
in such industry and to the ultimate purchasing public, to wit, those 
who produce alcoholic liquors by an original and continuous distilla· 
tion from mash, wort or wash, through continuous closed pipes and 
vessels until the manufacture thereof is complete, and a substantial 
portion of the purchasing public prefers to buy spirituous liquors 
bottled and prepared by the actual distillers thereof. 

PAR. 3. In the course and conduct of its business as aforesaid, by 
the use of the words "Grain" and "Distillers" in its corporate name, , 
printed on its stationery and on the labels attached to the bottleS 
in which it sells and ships its said products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the uld· 
mate consuming public, that the said whiskies, gins, and other spirit· 
uous beverages therein contained were by it manufactured througl1 
the process of distillation from mash, wort, or wash, when, qs !il 

matter of fact, respondent is not a distiller, does not distill the said 
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whiskies, gins, and other spirituous beverages by it so bottled, labeled, 
sold, and transported, and merely by the use of a still operated by it 
as aforesaid in the rectification of alcoholic spirits by re-distillation 
over juniper berries and other aromatics, does not distill the whiskies . ' gms, and other spirituous beverages by it so bottled, labeled, sold, 
and transported in the sense in which the word "distillers" is com
Inonly accepted and understood by those engaged in the liquor trade 
and the public. Respondent does not own, operate, or control any 
place or places where alcoholic beverages are manufactured by a 
process of original and continuous distillation from mash, wort, or 
wash. 

PAn. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort or wash, whiskies, gins, and other spirit
Uous beverages sold by them and who truthfully use the words "dis
tillery" "distilleries" "distillers" "distillinO'" or "grain" as a part of 

' ' ' ""' their corporate or trade names and on their stationery, advertising and 
on the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner
ships, and individuals engaged in the business of purchasing, rectify
ing, blending and bottling whiskies, gins: and other spirituous bever
ages in rectifying plants under rectifiers' permits who do not use the 
words "distillery," "distilleries," "distilling," "distillers," or "grain" as 
a part of their corporate or trade names, nor on their stationery, adver
tising nor on the labels attached to the bottles in which they sell and 
ship their said products. 

PAR. 5. The representation by respondent, as set forth in paragraph 
3 hereof, is calculated to and has a capacity and tendency to and does 
lnislead and deceive dealers and the purchasing public into the belief 
that the whiskies, gins, and other spirituous beverages sold by the 
respondent are manufactured or distilled by it from mash, wort, or 
''"'ash by one continuous process and is calculated to and has ihe 
capacity and tendency to and does induce dealers and the purchasing 
Public, acting in such belief, to purchase the whiskies, gins, and 
()ther spirituous beverages rectified and bottled by the respondent, 
thereby diverting trade to respondent from its competitors who do 
llot by their corporate or trade name or in any other manner mis
l'rpresent that they are manufacturers by distillation from mash, 
'Yort, or wash of whiskies, gins, or other spirituous beverages, and 
thereby respondent does substantial injury to substantial competition 
in interstate commerce. 
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PAn. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

Count f 

PARAGRAPH 1. Respondent is a corporation organized, existing, and 
doi11g business under the laws of the State of Michigan, with its office 
and principal place of business in the city of Detroit, in said State. 
It is now, and for more than one year last past has been, engaged 
in the business of purchasing, rectifying, blending, and bottling 
whiskies, gins, and other spirituous beverages in a rectifying plant 
under a rectifier's permit, and in the sale thereof in constant course 
of trade and commerce between and among the various States of 
the U11ited States and in the District of Columbia. In the course 
and colllluct of its said business it causes its said products when sold 
to Le transported from its place of business aforesaid into and 
through various States of the United States to the purchasers thereof, 
consisting of wholesalers and distributors, some located within the 
State of Michigan and some located in other States of the United 
States and the District of Columbia. In the course and conduct of 
its business as aforesaid, respomlent is now, anc.l for more than one 
year last past has been, in substantial competition with other corpora· 
tions and with individuals, partnerships, and firms engaged in the 
manufacture by true distillation of whiskies, gins, and other spirit· 
uous beverages from mash, wort, or wash, and in the sale thereof 
in trade and commerce between and among the various States of the 
United States and in the District of Columbia; and in the course and 
conduct of its business as aforesaid respondent is, and for more than 
one year last past has been, in substantial competition with other cor
porations and with individuals, firms, and partnerships engaged in 
the business of purchasing, rectifying, blending, and bottling whis
kies, gins, and other spirituous beverages in rectifying plants under 
rectifiers' permits and in the sale thereof in commerce between and 
UJnon.., tlte yurious States of the United States and in the District ..., 
of Columbia. 

PAns. 2, 3, 4, and 5. As grounds for these paragraphs of this 
complaint, the Federal Trade Commission relies upon the matters 
and things set out in paragraphs 2, 3, 4, and 5 of count 1 of this 
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complaint to the same extent as though the several allegations thereof 
were set out at length and in separate paragraphs herein and the 

'd ' SUI paragraphs 2, 3, 4, and 5 of count 1 of this complaint are in~ 
corporated herein by reference and adopted as the allegations of 
pamgraphs 2, 3, 4, and 5, respectinly, of this count, and are hereby 
charged as fully anJ as completely as though the several a \'erments 
of the said paragraphs of connt 1 were separately set out aml repeated 
Verbatim. 

PAn. (i. Under and pursuant to Title I of the National Industrial 
Recovery Act, approveJ June 10, 1933, ( 48 Stat. 193 C. 90), the 
President of the UniteJ States, by Executive Order No. 6182, of June 
26, 1933, as supplemented by Executive Order No. 6207, of July 21, 
1933, and Executive Order No. G345, of October 20, 1933, delegated 
to H. A. 'Vall ace as Secretary of Agriculture certain of the powers 
Vested in the President of the United States by the aforesaid act. 

Under and pursuant to the delegation of such powers, the said 
Secrct<1ry of Agriculture pursuant to Section 3 (d) of the act and 
Executive orders under the act, upon his own motion presented a 
code of Fair Competition for the Distilbl Spirits Rectifying Indus
try after due notice anJ opportunity for hearing in connection there
With huJ been affordeJ interested parties, incluJing respondent, in 
accordance with Title I of the National Industrial Recovery Act 
and applicable regulations issued thereunder, to the President of the 
Dniterl States who approwd the same on the 9th day of December 
1933, thereby constituting the said code a Code of Fair Competition 
Withill the meanillg of the said National Industrial Recovery Act, 
for the r~:gulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri
culture made, among othrrs, the following findings with respect to 
the sai<l Code in the following words, to wit: 

'l'hat said Code will tend to effectuate tile declared poliry of Title I of the 
1\'atioual Industrial Rf'covery Act as set forth in Section 1 of said act in that 
the terms and provisions of such Code teud: (a) to remove obstructions to 
the free flow of foreign commerce, which tend to diminish the amount thet·enf; 
(b) to provide for the general welfare hy promoting the organization of ln
<lu~;try for tbe purposes of cooperative action among trnde grunps; (c) tu 
eliminate unfair competitive practices; (d) to promote the fullest pos;;ihl·• 
Utilization of the pre!'ent productive capacity of industries; (e) to avoid undue 
re~triction of production (except as may be H·mporarily required) ; (f) to 
111<'rease the consumption of ilHlnstrlnl and agricultural products by ill(.'l'easiug 
l•urchasing power; and (g) otherwise to reilnhilitnte industry. 

Dy his approval of the said code on December D, Hl33, the PresiJent 
Of the U11ited States, pursuant to the authority vest£>d in him by Title 
l of the N atio11al I11du,trial Hecon'ry ~\ct aforesai(l, ma<le anJ issut>d 
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his certain written Executive order, wherein he adopted and approved 
the report, recommendations and fiHdings of the said Secretary of 
Agriculture, and ordered that the said Code of Fair Competition be, 
and the same thereby was approved, and by virtue of the National 
Industrial Recovery Act aforesaid, the following provision of Article 
V of said Code became and still is one of the standards of fair com~ 
petition for the Distilled Spirits Rectifying Industry and is binding 
upon every member of said Industry and this respondent: 

'l'he following pradices couf;titute unfulr methods or competition and shall 
not be engaged in by any mcmbt•r of the iudustry: 

Section 1. False Adt:crtising.-To publi;-;h or di:;semiuate in any manner any 
false udvertisement of uny redifil·dprodnct. Any udwrtbemeut shnll bE:> deeuwd 
to be false if it is untrue iu any particular, or If directly or by ambiguity, 
omi:-;sion or inference it tends to cr!:'ute a misleading impression. 

PAn. 7. The usc by respondent of the 'Yords "Distillers" and 
"Grain" in its corporate name, printed on its stationery and on the 
labels attached to the bottles in which it sells un<l ships such prod~ 
nets and in various other ways, constitutes false alh·ertising within 
the meaning of the aforcsaill provision of said Article V and tends 
to and does create the mish•a<ling impression that respomlent is en~ 
gaged in the business of distilling whiskies, gins, nml other spirituous 
beverages from mash, wort, or wash, and that the whiskies, gins and 
other spirituous beverages by it so sold and transported have been 
bottled by the original distillers thereof and have been. produced 
by a true process of distillation ft·om mash, wort, or wash, all con~ 
trary to the provisions of Section 1, Article V, of the Code aforesaid. 

PAn. 8. The above allegPd methods, acts antl practices of the re~ 
spondent are and have been in violation of the standarll of fair com~ 
}>etition for the Distill£>d Spirits Hectifying Indnstry of the United 
States. Such violation of ,such standard in the aforesaid transac~ 
tions in interstate commerce and other tran~actions which affect inter· 
.state commerce in the manner set forth in paragraph 5 of count 1 
hereof, are in violation of Section 3 of Title I of the National JnJus· 
trial Recovery Act and they are unfair nwthods of competition in 
commerce within the meaning of tl1e FNleral Tnulr Commission 
Act as nmenued. 

Ib:l'oirr, Fnanxos AS TO TilE F.-\CTS, ANn Om>F.n 

l)ursuant to tlte provisions of an Act of CongrPss appro\·ed Srp· 
tember 26, 1914, entitlrd ''.An Act to create a Fedrral Tn11le Commis· 
sion, to dPfine its powers nn<l duties, and for other purposrs," the 
Felleral Traue Commission on l\Iny 27, 1935, i~stwd, uml on May 29, 
1935, ~erved its complaint in this proceeding upon respondent .Amer· 
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ican Grain Distillers, Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
Act. After the issuance of said complaint, and the filing of respond
ent's answer thereto, testimony and other evidence in support of the 
allegations of the said complaint were introduced by PGad B. More
house, attorney for the Commission, before John L. Hornor, an ex
aminer of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. No testimony or other evidence in 
opposition to the allegations of the complaint were introduced by 
Maurice Nathanson, president of the American Grain Distillers, Inc., 
appearing for respondent. Thereafter the proceeding regularly came 
on for final hearing before the Conunission on the said complaint, the 
answer thereto, testimony and other evidence and brief in support 
of the complaint (no brief in opposition thereto having been filed 
and no oral argument having been maue); ami the Commission hav
ing duly consideretl the for~going and being now fully advisctl in 
the premises, finds t.hat this proceediug is in the intere~t of the pub
lic and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

J:'INDISGS AS TO THE FACTS 

PARACRArii 1. Respondent is a Michigan corporation organized 
August 24, 1933, and "·as engaged in the distilled spirits rectifying 
Lusiness from the time of repeal of the Eighteenth Amendment to 
the Constitution of the United States up to some time in April of 
1936, when it ceased to engage in the aforesaid business. During 
said period responuent operated, under a basic rectifier's permit from 
the Government known as "R-248," a rectifying establishment with 
a capacity of 5,000 cases a day, rectifying all kinds of whiskies, pur
chasing its distilled spirits from Publicker Commercial Alcohol Com
pany and other distilleries. Upon its premises, aforesaid, there was 
a still for use in the production of gins by a process of rectification 
Whereby alcohol purchasrd but not produced by respondent was re
distilled over juniper berries and other aromatics. 

During the period betw£>en repeal of the Eighteenth Amendment 
~nd April 193G, respondent was engaged in the business of purchas
Ing, rectifying, and blending whiski£>s, gins, and other spirituous 
beverages in its aforesaid plant under its said permit, and in the sale 
thN·eof in constant course of trade and commerce between and among 
the various States of the United States antl in the District of Colum
bia. In the course and conduct of its said business it caused its said 
Products when sold to be transported from its place of business in 
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Michigan into and through various States of the United States to 
the purchasers thereof, consisting of wholesalers and retailers located 
in StatPs of the UnitPd States other than the States of origin of 
said shipments, and in the District of Columbia. 

In the conrse and conduct of its business as aforesaid, respondent, 
dming said period, was in substantial competition with other cor
porations and with individuals, partnerships, and firms engaged in 
the manufacture by true distillation of whiskies, gins, and othrr 
spirituous beverages from mash, wort, or wash, and in the sale there
of in trade and commerce between and among the various States of 
the United States and in the District of Columbia; and in the courso 
and conduct of its business as aforesaid, respondent was in snb
stantial eompdition with other corporations and with individuals, 
firms, and partnerships, engaged in the business of purchasing, rec
tifying, hlrnding, and bottling whiskies, gins, and other spirituous 
bew'rages in rectifying plants under rectifiers' permits, and in tho 
sale thereof in commerce between anJ among the various States of 
tl1e United Stntrs and in the District of Columbia. 

P,m. 2. "Rectifying" in the distilled spirits rectifying industry 
mrnns the mixing of whi~kies of differE-nt a[.!rs or typef', or the mix
in~~ of otlwt· ingrt-!lients with whiflkies, but 1wlncing proof of" hi~key 
l1y Ml!ling water is not rectifying. Hretifiers al::o blend "hi~kiPs with 
JJeutral "Pirits (grain alcohol). 

1\fany di~tillers operate a separate E-stablishment 500 feet or more 
aw:ty from their <listi1lrry, known as a rectifying plant, wherein they 
operatP in tltc E:ame manner as described above-for a rectifier
sometimrs exclusively with spirits of their own di~tillation and ~orne
times with ~pirits pmchased from other distillers, or both. Some 
distillers have a tax paid bottling room on the distillery bonJed 
pr<'mises wlwrein their distilled spirits are bottled straight ns they 
come from thE> still, or in a. bonded warehouse after aging, or after 
t'ellurtion of proof. Any rectifying by a distiller, however, must bo 
done in his rPctifying plant undrr his rectifier's permit. On all 
bottlC'd Jiq11ors, whether bottled at the distillery or at any rectify
ing plant, appear the words ''Bottled" or "Blended" (as the case may 
be) "by the-------------------- Company." If the distillrd spirits 
therein containNl are bottled by a distiller in his distillery or are 
Rpirits of hi'l m' n distillation bottled in his rectifying plant, the 
distiller may and docs put "Distilled and llottletl by --------------~ 
Company." If, in the distiller's rectifying plant, other spirits lwse 
heen blendt'd or rectifird, he puts on the bottle "lllt>nded and llottled 
by -------------------- Company." 
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Finally, blown in the .bottom of each bottle is a symbol consistin(J' 
of a letter followed by a number, identifying the bottler viz "D~ 
for a disfiller and "R" for a rectifier, the number follo~incr' said 
letter corresponding witH. the distiller's or rectifier's pennit. o Thus 
"R-248" designates this respondent. A distiller who also operate~ 
a rectifying plant, having both kinds of pennits, may use either 
symbol depending upon whether the liquor contained in the bottle 
Was produced and bottled under his distiller's or his rectifier's per
mit. This number is placed on the bottle to identify the bottler. 

Knowledge of these details is not widespread among the retail 
trade and is very limited among the general public. All whiskies, 
Whether coming from a distillery or rectifier, are generally conceded 
to be "distilled" products. Therefore, it is not possible to determine 
from the presence of the phrase "Blended and Bottled by" alone, or 
the phrase "Bottled by" alone on the label whether the package was 
bottled by a rectifier who is a distiller, or by a rectifier who is not a 
distiller. 

This respondent does not now and never has produced or manu
factured distilled spirits of any kind from mash or raw materials, 
although its charter would authorize it so to do. Its rectifier's per
mit authorizes it to engage in the business of rectifying and blend
ing, and is conditioned upon compliance by respondent with all 
applicable regulations made pursuant to Jaw, which are or may 
hereafter be in force. · 

PAn. 3. The evidence adtluccd in this case from approximately 
eight competitive trade witnesses (both rectifiers and distillers) and 
eixteen members of the purchasing public bhows, and the Commis
sion finds, that for a loHg period of time the word "distilling," when 
l!Setl in connection with the liquor industry and the products thereof, 
has had and still has a definite significance and meaning to the minds 
of the wholesalers and retailers in such industry and to the ultiJiate 
Purchasil!O' 1mLlic to wit the manufacturina of such liquors by the 

,.., ' ' <J 

Process of oriO"inal and continuous distillation from mash, wort or 
'"ash, throtwl~ continuous closed pipes and '£'Ssels until the manu
facture ther;of is completed; and a substantial portion of the pur
chasing public prefers to buy spirituous liquors prepared and bottled 
by distillers. 

The rectification of alcoholic spirits by this re~poHdent as afore
said in the production of its gin, does not make or constitute it a 
distiller or a distillin(J' company as defined by Sec. 3247 of the Re
Vised Statutes of the "'unitecl States regulating Internal Revenue. 

The testimony of those haYing long experience in both the distilled 
spirits rectifying industry and thE\ distilling industry, established, 
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and the Commission finds that the foregoing rectification of a lcohollc 
spirits by redistillation over juniper berries and other ar.omatics in 
the production of gin does not make or ~onstitute this respondent 
a distilling company in the sense commonly understoou by the liquor 
industry or by the general public. 

I) AR. 4. This respondent, by the use of the word "distillers" in its 
corporate name, on its stationery, mailing cards, invoices, and on the 
labels attached to the bottles in which it sold and shipped its prod
ucts in interstate commerce, represented itself as a producer of dis
tilled spirits from raw materials, and was so regarded, by virtue of 
said representations, by the trade and purchasing public. It thus 
represented to its customers and furnished them with the means of 
representing to their vendees, both retailers and the ultimate con· 
surning public, that it was a distiller and that the whiskies and other 
spirituous beverages in said bottles contained were by it manu· 
factured by the process of distillation from mash, wort, or w·ash, as 
aforesaid, when, as a matter of fact, respontlent is not now and never 
was a distiller, does not now and never did distill the said whiskies, 
or other spirituous beverages, by it so bottled, labeled, sold, and 
transported, and does not now anJ never diu own, operate, or control 
any place or places where such beverages are or were manufactured 
by the process of distillation from mash, wort, or wash. 

PAR. 5. There were among the competitors of respondent engaged 
in the sale of spirituous beverages as mentionPd in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu· 
factureJ and distilled from mash, wort or wash, as aforesaid, 
whiskies, gins, and other spirituous beverages sold by thPm and who 
truthfully useJ the words "distillery," "distilleries," "distillers," or 
"distiller" as a part of their corporate or trade names and on their 
stationery and advertising, and on the labels of the bottles in which 
th<:y sold and shipped such products. There were also among such 
competitors corporations, firms, partnerships, and incliYiduals pn· 
gaged in the business of purchasing, rectifying, blending, bottling, 
and Reiling whiskies, gins and other spirituous beverages who did not 
use the words "distillery," "distilleries," "distiller," or "distillers" as 
a part of their corporate or trade names, on their stationery or adYer· 
tising, or on the labels attached to the bottles in which they sold and 
shipped their said products. 

PAR. 6. Representations by the respondent ns hereinabove SPt forth 
l1ad the capacity and tendency to and did mislead and deceive dealers 
and the purchasing public into the belief that respondent was a dis· 
tiller, and that the whiskies and other spirituous beverages by it sold 
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'Were manufac_tured and distilled by it from mash, wort, or wash, and 
~ad the capacrty and tendency also to induce dealers and the purchas
lng public, acting in such beliefs, to purchase the whiskies and other 
spirituous beverages bottled and sold by the respondent, thereby di
verting trade to respondent from its competitors who did not by their 
corporate or trade names, or in any other manner, misrepresent that 
they were manufacturers by distillation from mash, wort, or wash of 
Whiskies or other spirituous beverages. Thereby respondent did sub
stantial injury to competition in interstate commerce. 

PAn. 1. At the time the hearings in this case were held, to wit, Octo
?er 1936, respondent had no stock and no plant. On August 3, 1936, 
lts basic permit had been amended by changing its address from 2431 
Scotten Avenue, to 634 Lafayette Building, Detroit, Mich., which is a 
~mall temporary office where respondent gets its mail and is conduct
lng certain correspondence in an endeavor to sell its rectifying equip
ment now located in Cincinnati, Ohio, with the Ansonia Copper Com
Pany. Respondent is attempting to sell its machinery and all its 
?ther assets in order to pay its creditors and close its books. It is now 
lnsolvent but there will bo no bankruptcy proceedings as the chief 
creditors are financially interested in the respondent company, and 
the company expects to turn any proceeds over to its creditors and 
dissolve the company. Its labels, bearing the name "American Grain 
Distillers" were disposed of as junk. However, from the record before 
the Commission the company still maintains its corporate existence, 
and the Commission docs not feel assured that upon a reorganization 
the name might not be resumed in interstate commerce in the absence 
of a prohibitive order. 

l)AR. 8. Because of existing regulations promulgated under the Fed
eral Alcohol Administrntion Act, approved August 29, 1935, ( 49 Stat. 
?77), providing that rectifiers who redistill purchased alcohol over 
Juniper berries and other aromatics may label such resulting product 
"Distilled Gin," and requiring that the labels state who distilled it, 
t?e Commission has excepted gins produced by respondent by redis
hllation of alcohol over juniper berries nnd other aromatics from the 
Prohibitions of its order. 

PAn. 9. The Commission's complaint in this case was issued on the 
same day ns the decision of the United States Supreme Court in the 
case of A.. L.A. Schechter Poultry Corporation, et al, vs. United States 
(205 U. S. 495), and contained two counts. Count 1 specifically 
charged a violation of the Federal Trade Commission Act, and count 
2 charged that the practices of respondent, as hereinbefore set out, 
'Vere unfair methods within the meaning of the Federal Trade Com-
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mission Act because they were in violation of Section 3 of Title I 
of the National Industrial Recovery Act, which was invalidated by 
the aforesaid decision. For that reason the Commission is dismissing 
the complaint as to count 2 thereof. 

CONCLUSION . 
The aforesaid acts and practices of the respondent American Grain 

Distillers, Inc., were to the prejudice of the public and of respondent's 
competitors, and constituted unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a Fed
eral Trade Commission, to define its pmYers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondent, testimony and other evidence taken before J olm L. Hornor, 
an examiner of the Commission then•tofore duly designated by it, 
in support of the allrgations of the said complaint, brief filed herein 
by PGad D. Morehouse, counsel for the Commission (no testimony 
or other evidence having been offered on behalf of respondent, and no 
brief having been filed on behalf of respondent, and no oral argu
ment having been made), and the Commission having made its find
ings as to the facts and its conclusion that said respondent has vio
lated the provisions of an Act of Congr£'ss approved S£'ptPmber 26, 
1914, entitled, "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It is ordered, That the respondent, American Grain Distillers, Inc., 
its officers, representatiyes, agents, and employees, in connection with 
the offering for sale, or sale and distribution by it, in interstate com
merce or in the District of Columbia of whiskies, gins, or other spir
ituous beverages (except gins produced by it through a process of 
rectification whereby alcohol purchased but not produced by respond· 
ent, is redistilled over juniper berries and other aromatics), do cease 
and desist from: 

Representing, through the use of the word "distillers" in its cor· 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any other 
way by word, or words of like import, (a) that it is a distiller of 
whiskies, gins, or other spirituous beverages; or (b) that the said 
whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; nr (c) that it owns, operates, or 
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controls a place or places where any such products are by it manu
factured by a process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed, unless and until respond
ent shall actually own, operate, or control such a place, or places. 

It is further ordered, That the said complaint be, and the same 
hereby is dismissed as to count 2 thereof. 

It is further ordered, That the said respondent, within 60 days from 
and after the date of the service upon it of this order, shall file with 
the Commission a report or reports in writing setting forth in detail 
the manner and form in which it is complying and has complied with 
the order to cease and desist herein a hove set forth. 
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IN TilE l\fA TTF.R OF 

SHUPE-WILLIAMS C~\NDY COMPANY 

('O~IPLAINT, FINDINGS. AND ORDER IN REGARD TO TilE ALLEGED VIOI,ATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2108. COI11111rtint, Jan. 31, 19.]6-Decision, June 17, 1937 

'Vhere a corporation engng-Pcl In manufacture nnd sale of "strnlgl1t" gooos 
candy, and also of so-called "brenk and talte," ''draw," or "<leal" nsRort
ments, sale and distribution of which type cnnoy, In constant drman<l and 
nffording, in connection with sale thereof to public, means or opportunity 
of obtaining a prize or becoming a winner by lot or chancP, and providing 
an easy mean>~ of dispo!-<iug of such products, trachrs and encourages 
gambling among children, constituting suhstautlal number of purC"hasers 
UlHl con.snmt'rs of such tJpe, and sale an<l distribution of whkh in the 
nuulwts of many munufucturers who SPll thl'ir "fitralght" goods in intrr
f.tate <·ommPrce In (·Omtwtltion with the other, has bPen followed hy a 
m:ulwd dPcreuse In snl('s of such ''Htl'aight" goods, due to gambling or 
lotte•·y fPntnre councrtPd with snld "brenk nnd tnkP," "clr,tw," or "dpal'' 
cnndy, Jlrt'ferrPd by consumers beeaw;e of gambling feature connected 
therewith and sale of which candy, so packed and assembled as to en
able retail drnlers, witllout altPrution, addition or rt'nrrnugemo'JJt, to rp,;(']l 
same to consuming public by lot or chance, Is contrary to public policy-

Sold, to who!Psnlers, jobhers, and retailers, certain assortments of eandy whlrh 
were so pnC"kecl And llS"~l'muled U:'! to involve, or wrre designed to or might 
iurolre, u,.:e of n lottery sr·hrme when sold unu distributed to consumers 
thrreof, und scwral of which consisted of (a) a number <•f penny pieces 
of uulfonn si?.P nnd shape>, along wlth rxplnnntory display cnrds for re
tailer's usc, and number of larger plrces to be gh·pn to those pnr<•lln>'crs 
Jn·ocurlr.~ hy dlfllll'P oue of nforcsnill uniform piecP~, conreniPcl f•olored 
<·Pnters of which difl'el't>nt from that of the mnjor!ty, nnd small par·lwge 
()f candy to he gh·cu us prize to purclinscr of last picee in ll'isortmeut, nud 
(b) nmnhet· of enn·l~· Lnrs, together with JJUSh card for snle nnd dis
trlimtlon to purchasing public unuer u vlun, and In accordance with ~;aid 

curd's explanatory l<·geud, by wllieh person rel'l'h·ed, for five cents vuld, 
<lllC', two, three, four, or five bnrs of candy, deprndent upon particular 
legeHd disdost>d hy chnnre by puf;h, and purchaser of last push was l'll· 

titled to bix; so n~st'mhletl and !Jnekcd thnt tlti'Y wPre dPslgne<l to hi', 
nucl were t•xpo~ed n111l U!<t'd hy t•etuiter dPnlt•r purchns"rs tl•ereof for dlfl
tributlon anct rt-~nle to Jlllrchn:;lng public by lot or chance, wlt!JOnt nl
terutlon 01· rt•nrrnn~f·nH'nt and "lth lmowieth.:e nnd Intent thnt sueh rnllllY 
should tlms Le rt>:-.olol to rmblic by lot or clmuce l•Y .-nid retail dl'lllPr<l, 
lu <:mupelltlon with mnny who re~urd l>Ut'll sale and dil'tdi.Jutlon ns morallY 
Lntl awl u, ent'Otll'nging gambling, null e~pednlly among <·hlldren, 1uul as 
injurious to the candy Industry through re'iultlng in the merchandising ot 
a chance or lott<'ry Instead <•f candy, nutl ns pl'Ovldlng relall merchants 
with a menus of violating tbe laws of the se,·erul Stlltl's, and some of 
whom, for snell rPn'lons, refuse to I'Pfl rnndy ~<o pnckNl nnrl flSS('IDhiPd 
that it con be resold to public by lot ot· chance; 
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With result that such competitors were put to a disadvuntnge fn comveting; 
retailers, finding candy more salable by ''break and take," "draw," or 
"deal" method, bought from it and others employing same metl10ds of 
sale, trade was diverted to it and others using similar method from said 
competitors, who could compete on en•n terms only by ghing simil;n• devices 
to retailers, and sales of their "straight" candy, in their unwllllugness S() 

to do, showed a marked <lerrease, some competitors began sale and dis
tribution of candy by lot or chance in order to meet competition of man
ufacturers who thus sold and lllstribqted such products, and trade was 
diverted to it from its said comvetilors, and there was a restraint upon. 
and a detriment to the freedom of fair and legitimate competition in the· 
industry im·olved; to the prejudice and injury of the public and competitot·s: 

Held, That such acts and practices, under the conditions lllHl circumstances 
set forth, were all to the prejudice of the public and competitors and 
constituted unfair methods or competition. 

Before Mr. 0 harles P. Vicini and JJ!r. II enry M. lV klte, trial 
examiners. 

Mr. P. 0. [( olinski and },f r. II enry 0. Lank for the Commission. 

ColiiPLAil\T 

Pursuant to the provisions of an Act of Congress approved Sep
temLer 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to belieye that Shupe
\Villiams Candy Company, a corporation, hereinafter referred to as 
l'esponclent, has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

P ARAGRAPII 1. Respondent is a corporation, organized under the 
I:nvs of Utah with its principal office and place of business in the 
City of Ogden, State of Utah. Respondent is now, and for several 
!ears last past, has been engaged in the manufacture of candy and 
In the sale and distribution thereof to wholesale and retail dealers 
located at points in the various States of the United States, and 
causes said products, when so sold, to be transported from its place 
?f business in the city of Ogden, State of Utah, to purchasers thereof 
In other States of the United States at their respective plncPs of 
business, and there is now, and has been for sewral years la~t past, 
a cout·se of trade and commerce by said respondent in such candy, 
between and among the States of the United States. In the course 
and conduct of the said busiuess, respondent is in compPtition with 
other corporations and with imli,·idnals and pnrtnf'rr-:hips e11gagetl 
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in the sale and distribution of candy and candy products in commerce 
Letween aml among the various States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells aml has svld to wholesale and 
retail dPalers, various packages or assortments of candy, so packed 
and as,embled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. Certain of said packages are 
hereinafter described for the purpose of showing the methods used 
by respondent, Lut this list is not all inclusive of the nrious packages, 
nor does it include aU the details of the several sales plans which 
respondent has bet-n or is using in the distribution of camly by lot 
or chance: · 

(a) One of said assortments is composed of a number of pieces of 
camly of uniform size, shape, and quality, together with a number 
of larger piec€'S of candy and a small box of candy, vd.ich larger 
pieces of candy and small box of candy are to be given as plizes 
to purchasers of said pieces of candy of uniform size, shape, and 
quality, in the following manner: 

The majority of the said pieces of candy of uniform size, !'hape, anu quality, 
ha\e centers of the same color, but a smnll numlwr of said pieces of candy 
l1uve centers of a different color. The said IJiC!'CS of enmly of nuiform size, 
bhape and quality, retail at the price of one cent eacl1, hut tht> purehaser who 
rn·ocures one of the saiu canuies having a center of a different color than the 
mn.Jority, is entitled to receive, nnd is to he gl\ en free of cllnrp;e, one of the said 
larger pieces of candy hcre~ofore referred to. 'J he purchnser of the la"'t pieC'e of 
candy in said nssortment Is eutltled to receive, and Is to be giren fl'ee of 
churp;e, the small box of cnHt!y. The color of the center of !'uirl pieces of candy 
is effet·tivcly concealed from purchaser~:! nnd prospecth·e rmrchn:-.ers unttl n 
selection has Ll·cn mnde awl the pk~c of cnntly ln·oken open. The aforesaid 
purchasers of said candy having a Ct'nter colort>d diiTercntly from the mnjority 
thus procure one of tl1e said larger :vieces of cnndy wholly by lot or chance, 
and the purcha<,et· of the lust piece of cantly lu the said ns»ortmc·ut thu'l pro
curl'~ the small b11x of cauuy wholly by lot or chance. 

The respondent furnishes to said "holesale Ulltl retail dealers, 
with said assortlllent, a. display card to be m.efl Ly the retail dealer in 
offering said camly to the puLlic. The dif-'play card Lears a legend 
or ~tatement informing the prosprcti,·e purchaser th<tt the said cailtlY 
is }wing sold in aceonlance with the aLon~ <lescrihrd sales plan. 

(b) .Anotl1rr assortment manufactun'tl and distribute<l by re:-.pond
cnt is composed of a nHmber of candy Lars, toget!wr "·ith a <levier 
commonly cnllNl a pu::.h cartl. Candy contained in said a-.:,.ortment 
is distributed to purchaser~ in the following manner: 

The pu~h card has a number of partially perforated disc~. and when a pusll 
I~> made and the dbc sf•purnted from the cnru, a legend 1~ disclo'ird. Sales are 
5¢ <·uch nud the eard !wars statemPnts informing cu'!tonwrs and pro:-pettire 



SHUPE-WILLIAMS CANDY CO, 173 
170 Complaint 

customers that certain specified legends entitle customer to one bar of candy, 
that certain other specified legends entitle the customer to two bars of candy, 
that certain other specified legends entitle the customer to three bars, that 
~ertain other specified legends entitle the customer to four bars of candy, and 
that other specified legends entitle the customer to fi\·e bars of candy. The 
legends on the discs or pushes are effectively concealed from the purchaser and 
Prospective purchaser until a selection has been made and the disc separated 
from the card. The number of bars of candy which a customer receives for 
the price of 5¢ is thus determined wholly by lot or chance. 

PAR 3. The wholesale dealers to whom respondent sells its assort
ments, resell said assortments to retail dealers, and said retail deal
ers, and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
~o and places in the hands of others the means of conducting lotteries 
~n the sale of its products in accordance with the sales plans here
Inabove set forth, as a means of inducing purchasers thereof to pur
<:hase respondent's said products in preference to candy offered for 
sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public h1 the 
111anner above alleged involves a game of chance or the sale of a 
chance to procure (a) larger pieces of candy or a small box of candy; 
(b) additional bars of candy. 

The use by respondent of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
Rrlid method is a practice of the sort which the common law and 
~l'irninal statutes have long deemed contrary to public policy; and 
l<; contrary to an established public policy of the Government of the 
D"nited States. The use by respondent of said method has the dan
gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
·exclude from the branch of the candy trade involved in this pro
~eeding competitors who do not adopt and use the same method or 
llll equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

\Yherefore, many persons, firms, and corporations who make and 
~ell candy in competition with the rPspondent, as above alleged, are 
llnwilling to ofi£>r for sale or sell candy so packed and assembled 
n<; aLo,·e alll'ged, or otherwise arranged and pack£>d for sale to the 
Purchasing public so as to im·oh·e a game of chance, and such 
competitors rPfrain therefrom. 

l)AR. 5. l\Iany dealers in and ultimate purchasers of candy ar£> 
nttracted by respondent's said method and manner of packing said 
<·unuy, awl by the Plement of chance involved in the sale th£>reof in 
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the manner aboye described, and are thereby induced to purcha8e 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to ex
clude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
mme is unlawful; to lessen competition in said candy trade, and to· 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all po-

. tential competitors, who do not adopt and use said method or an 
equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

PAR. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said methods, acts and prac
tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers nnd 
duties, nnd for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of nn Act of Congress, npprond Sep· 
tember 2G, l!H4, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission, on January 31, 1!>36, issued and served 
a complaint upon the respondent, Shupe-Williams Candy Company, 
n corporation, charging that respondent had been and was using 
unfair methods of competition in commerce, ns "commerce" is defined 
in said act of Congress. 

After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the alle
gations of the complaint were introduced by P. C. Kolinski, attorneY 
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for the Commission, and in opposition to the allegations of the com
plaint by D. D. Van Dyke and H. L. Mulliner, attorneys for the 
respondent, before Charles P. Vicini and Henry M. White, examiners 
o£ the Commission theretofore duly designated by it, and said testi
mony and other evidence were duly recorded and filed in the office of 
the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer thereto, testi
mony and other evidence, briefs in support of the complaint and in 
opposition thereto, and the oral argument of Henry C. Lank, counsel 
for the Commission, the respondent not being represented although 
duly notified of the time and place of such hearing; and the Com
mission, having duly considered the same and being fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FAOI'S 

l)ARAGRAru 1. Respondent, Shupe-Williams Candy Company, is a 
corporation organized under the laws of the State of Utah, with its 
principal office and place of business located at 2G05 "\Vall A venue,. 
in the city of Ogden, State of Utah. Respondent is now, and for
several years last past has been, engaged in the manufacture of 
candy in the city of Ogden and in the sale and distribution thereof 
to retail dealers and jobbers located in the State of Utah and in the· 
States of Idaho, Nevada, 'Vyoming, Montana, Colorado, and Oregon. 
!t causes said candy when sold to be shipped or transported from 
Its principal place of business ·in the State of Utah to purchasers 
thereof in Utah and in the other States of the United States as 
mentioned above. In so carrying on said business, respondent is 
and has been engaged in interstate commerce, and is and has been 
engaged in active competition with other corporations and with 
Partnerships and individuals engaged in the manufacture of candy 
and in the sala and distribution thereof in commerce between and 
among the various States of the United States. 

l 1An. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale deal
ers, jobbers, and retail dealers certn.in assortments of candy so 
racked and assembled as to involve, or which are designed to or may 
Involve, the use of a lottery scheme when sold and distributed to 
the consumers thereof. 

Several of such assortments manufactured, sold and distributed 
by respondent are composed of n. number of pieces of candy of uni-

1~8121m--B9----14 
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form size and shape, together with a number of larger pieces of 
~andy and a small package of candy, whi.ch larger pieces of candy 
and small package of candy are to be given as prizes to purchasers 
of said pieces of candy of uniform size and shape in the following 
manner: The majority of the said pieces of candy of uniform size 
and shape have centers of the same color, but a small number of said 
pieces of candy have centers of a different color. The said pieces of 
candy of uniform size and shape retail at the price of 1¢ each, but 
the purchaser who procures one of the said candies having a center 
of a different color from the majority is entitled to receive and is to 
be given free of charge one of the said larger pieces of candy in 
said assortment. The purchaser of the last piece of candy in said 
assortment is entitled to receive and is to be given free of charge 
the ~:;mall package of candy contained in said assortment. The color 
of the center of said pieces of candy is effectively concealed from 
purchasers and prospccti ve purchasers until a selection has been 
made and the piece of calllly sek•cted Lrok('n open. The purchasers 
of said candies having a center colored differently from the major
ity thus procure one of the saicllarg(•r pieces of candy or the small 
package of candy wholly by lot or chance. The respondent fur
nishes to said wholesale and retail dealers with said assortments a 
display card to be used by retail dealers in offPring said candy to the 
public. The display card bears a leg('nd or statement informing 
pmchasers and prospective purchasers that the said candy is being 
solU in accordance with the above described sales plan. 

Respondent has also distributed and does distribute assortments of 
candy which are composed of a numbrr of Lars of candy, together 
with a device commonly called a "push card". The said bars of 
candy are distributed to the consuming public by means of said 
pnshcard in the following manner: The pushcard has a number 
of partially perforat('(l discs, and when a push is made and the disc 
S('parated from the canl a l('gend is tlisclosNl. Sales are 5¢ each, 
and the card },ears statt'ments informing custonwrs and prospc·ctive 
cw;tomC'l's that certain c;;pccificd }pgends ('ntitlr the ct1stom('r to one 
bar of candy; that certain other Sl)('Cifie<l kgt'Jllls ('lltitle the cus
tomer to two Lars of candy; others to three bars of candy; others 
to fo11r Lars of cancly; others to five lmrs of candy; and that the 
purchaser of the last push is entitk<l to bix bars of candy. The 
lPgends on the di..;cs or puslws are efTrdi' ('ly concealed from pur
chasers and prosp('cth·e purchasers twtil a sekction has bt•cn made 
and the particular dibc sele<:tNl separat('<l from the card. The fact 
as to ''"hcther a purchaser receives one, two, three, four, five, or six 
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bars of candy for the price of 5¢ is thus d0termined wholly by lot 
or chancP. 

PAR. 3. The candy assortments involving the lot or chance feature, 
~s abo,·e described, are generally referred to in the candy trade or 
Industry as "break and take," "draw," or "deal" assortments. As
sortments of candy without the lot or chauce features in connection 
with their resale to the public are generally referred to in the candy 
trade or industry as \'straight" goods. These terms will be w:;ed 
het"eafte.r in these findings to distinguish thl'se separate types of 
assortments. 

P.\R. 4. The wholesale dealers or jobbers to whom respondent sells 
its a:,.,;ortments resell the same to retail dealers. Respondent also 
sells its sai<l assortments direct to retail dealers. Numerous retail 
dea lcrs purchase the assortments described in paragraph 2 above 
~ither from n•spondent or from wholesale dealers or jobbers who 
ln tum have purchased said assortments from respondent, and such 
l'dail deakrs display Eoaid assortments for sale to the public as 
I>a<·ked by rc~pondent, and the candy contained in said ar-:sortments 
is gPJlerally sold and distributed to the consuming public in accord
ance with respondent::;' sales plans, as above described. 

PAn. 5. ~\.11 sales made by respondent, whether to wholesalers and 
jobbers or to retail dealers, are absolute sales and respondent retains 
llo control over ~aid assortments after they are delivered to the 
Wholesale dealer or jobber or retail dealer. The assortments are as
SPlllbled and pacl:ed in such manner that they are designed to be 
llsed and are use<l by the retail dealer for distribution to the pur
chasing public by lot or chance without alteration or rearrangement. 
In the sale and distribution to jobbers and wholesale dealers for 
l'esale to retail dealers and to retail dealers direct of the assortments 
of candy described in paragraph 2, respondent has knowledge that 
said candy will be resold to the purchasing public by retail dealers 
by lot or chance, and it packs such candy in the way and manner 
described so that "·ithout alteration, aduition or rearrangement there
of it may be. resolll to tlte public by lot or chance by said retail 
dralers. • 

P.m. 6. There are in the United States and in the territory Sl'rved 
Ly this respondent many manufacturers of candy who do not manu
facture and sell "break and take," "draw," or "deal" assortments of 
candy and who sell their "straight" goods in interstate commerce in 
corn petition "ith the "hr!'ak and take," "draw," or "deal" candy, and 
Ill:uiufactm·l'lS of "straight" good:3 have noted a marked decrease in the 
!-ales of their products \\ hl'llCH'l' or \YhrreYer the "Lreak and take,'' 
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"draw," or "deal" assortments have appeared in their markets. This 
decrease in the sale of "straight" candy is due to the gambling or 
lottery feature connected with the "break and take," "draw," or "deal" 
candy. 'Vitnesses from several branches of the candy industry testified 
in this proceeding to the effect that consumers preferred to purchase 
the "break and take," "draw," or "deal" candy because of the gambling 
feature connected with its sale. The sale and distribution of "break 
and take," "draw," or "deal" packages or assortments of candy, or of 
candy which has connected with its sale to the public the means or 
opportunity of obtaining a prize or becoming a winner by lot or 
chance, teaches and encourages gambling among children, who com
prise a substantial number of the purchasers and consumers of this 
type of candy. 

PAR. 7. The sale and distribution of candy by the retailers by the 
methods described herein is the sale and distribution of candy by lot 
or chance and constitutes a lottery or gaming device. The Commission 
finds that many competitors regard such sale and distribution as mor
ally bad and as encouraging gambling, especially among children; as 
injurious to the candy industry because it results in the merchandising 
of a chance or lottery instead of candy; and as providing retail mer
chants with a means of violating the laws of the several States. De
cause of these reasons some competitors of respondent refuse to sell 
candy so packed and assembled that it can be resold to the public by 
lot or chance. These competitors are thereby put to n disadvantage in 
competing. The retailers, finding that they can dispose of more candy 
by the "break and take," "draw," or "df'al" method, buy from respond
ent and others employing the same methods of sale, and thereby trade 
is diverted to respondent an<l others using similar methods :from said 
competitors. Such competitors can compete on even terms only by 
giving the same or similar devices to retailers. This they are unwilling 
to do, and their sales of "straight" candy show a marked decrease. 
The sale and distribution of candy by lot or chance provides an easy 
means of disposing of such prouucts. There is a constant dC'mand for 
candy which is sold by lot or chance, and in order to meet the competi· 
tion of manufacturers who sell and distribute candy which is sold by 
such methods, some competitors have begun the sale anu distribution 
of candy to the public by lot or chance. The use of such methods by 
respondent, in the sale and distribution of its candy, is prejudicial and 
injurious to the public and its competitors, and has rPsulted in the di· 
version of trade to respondent :from its said competitors, and is 11 

restraint upon and a detriment to the :freeuom of fair and legitimate 
competition in the candy industry. 
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PAn. 8. Respondent sells its merchandise in the States of Utah Idaho 
X ' , ~ evada, Wyoming, l\fontana, Colorado, and Oregon. The majority of 
Its candy is sold as "straight" merchandise, but its sales of "break and 
take," "draw," or "deal" assortments are substantial. 

PAn. 9. The Commission further finds that the sale and distribu
tion in interstate commerce of assortments or packages of candy so 
Packed and assembled as to enable retail dealers, without alteration 
addition or rearrangement, to resell the same to the consuming publi~ 
by lot or chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, Shupe-Williams 
Candy Company, a corporation, under the conditions and circum
stances set forth in the foregoing findings of fact, are all to the 
Prejudice of the public and respondents' competitors, and constitute 
Unfair methods of competition in commerce, within the intent and 
lheaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER 1.'0 CEASE AND DESIST 

.This proceeding having been heard by the Federal Trade Com
nussion upon the cqmplaint of the Commission, the answer of re-
8l~ondent, testimony and other evidence taken before Charles P. 
'VIcini and Henry l\f. White, examiners of the Commission thereto
fore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, briefs filed herein, and the 
oral argument of Henry C. Lank, counsel for the Commission, the 
1'<'spondPnt not being represented at said argument although duly 
l1otified of the time and place thereof; and the Commission having 
lllade its findin1TS as to the facts and its conclusion that said re-

o • 
spondent has violated the provisions of an Act of Congress, approved 
September 2G 1Vl4 entitled "An Act to create a Federal Trade Com-
n· · ' ' 1 " 11

SSJOn, to define its powers and duties, and for ot 1er purposes. 
It i8 ltercby ordered, That the respondent, Shupe-,Vi~liams Candy 

Con1pany, a corporation its ofiicers, agents, representatives, and em
Noyees, in the offerin" 'for sale, sale and distribution in interstate 
co 0 

IJlmerce of candy, do cease and desist from: . 
1. Selling and distributing to wholesale dealers and JObbers, for 

l'esn.le to retail dealers and to retail dealers direct, candy so packed 
nnd assembled that sales of said candy to the general public are to 
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be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy which are used, or may 
be used, without alteration or rearrangement of the contents of such 
assortments, to conduct a lottery, gaming device, or gift enterprise 
in the sale or distribution of the candy contained in said assortments 
to the public. 

3. Packing or assembling in the same assortment of candy for 
sale to the public at retail pieces of candy of uniform size and shape 
having centers of a different color, together with larger pieces of 
candy and a small package of candy, which said larger pieces of 
candy and small package of candy are to be given as prizes to the 
purchaser procuring a piece of candy with a center of a particular 
color. 

4. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy, together with a device com
monly called a "push card," for use, or which may be used, in dis
( ributing or selling said candy to the public at retail. 

5. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a "push card," either with assortments of candy or 
separately, bearing a legend or legends or statements informing the 
purchasing public that the candy is being sold to the public by lot 
or chance, or in accordance with a sales plan ·which constitutes a 
lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent, Shupe-Williams Candy 
Company, a corporation, shall, within 30 days after service upon it of 
this order, file with the Commission a report in writing sPtting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

OSTLER CANDY COl\IPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPltOVED SEI'T. 26, 1914 

Docket 2831. Compla-int, June 8, 1936-Dccision, June 11, 1931 

Where a corporation engaged in manufacture and sale of "straight" or "staple" 
goods candy, and also of so-called "break and take," "draw," or "deal" 
assortments, sale and distribution of which type candy, in constant de
mand and affording, in connection with sale thereof to public, means or 
opportunity of obtaining a prize or becoming a winner by lot or chance, 
and providing an easy means of disposing of such products, teaches, and 
encourages gambling among children, constituting substantial number of 
purchasers and consumers of such type, and sale and distribution of which 
in the markets of many manufacturers who sell their "straight" goods In 
interstate commerce in competition with the other, has been followed by 
a marked decrease in sales of such "straight" goods, due to gambling or 
lottery feature connected with said "break and take," "draw," or "deal" 
candy, preferred by consumers because of gambling feature connected 
therewith, and sale of which candy, so packed and assembled as to enable 
retail dealers, without alteration, addition or rearrangement, to resell same 
to commming public by lot or chance, Is contrary to public policy-

Sold, to jobbers and retailers, crrtalu assortments of candy which were so 
Packed and assembled as to involve, or which were designed to involve, 
use of a lottery scheme when sold and distributed to consumers thereof, 
and several of which consisted of (a) a number of candy bars, together 
With a puRh card, for sale and distribution to purchasing public under a 
Plan, and in accordance with said card's explanatory lrgcnd, by which 
person received, for five cents paid, one or more additional bars of candy, 
depending on numbers or legends pushed by chance, and last push on card 
likewise received spe<:ifiPd number of additional bars, and of other assort
ments involving same priuClpal or sales plan where unit of sale was one 
cent rather than five cents, and varying in detail from that immediately 
above described In such matters as inclusion of additional pieces of candy 
to be given as prizes or in the furnishiug of articles of merchandise other 
than candy to be thus given and distributed to ultimate consumers wholly 
by lot or clwnce, and (b) asHortments of a number of penny pieces of 
candy of uniform size and shape, together with number of larger pieces 
to be gh·en as prizes to pm·ehasers of a relati~·ely few of said uniform 
Pieces, eoncealcd color or eolored centers of which differed from that of 
the majority, and also with small box of eandy to be given free of ebarge 
to purchaser of last piece of uniform sl7.e in assortment; so assemble(} 
Und vacked that they were designrd to be, and were, exvosell and u~cd by 
retail dealer purchasers for distribution and resale to purcha;;lng public 
hy lot or ehance, without altPration or rearrangement, and with knowledge 
Rnd intent that such candy should thus be resold to public by lot or chance 
by said retail dealers, in competition with many who regard such sale 
and distribution as morally bad and as eneouraging gambling, and espe-
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clally among children, and as Injurious to the candy industry through 
resulting in the merchandising of a chance or lottery instead of cun(ly, 
and us providing retail merchants with n means of violating the laws of 
the several States, and some of whom, for such reasons, refuse to sell 
candy so packed and assembled that it can he resold to public by lot or 
chance; 

With result that such competitors were put to a disadvantage in competing, 
retailers, finding candy more salable by "break and take," "draw," or "deal" 
method, bought from it and others employing same methods of sale, trade 
was diverted to it and others using similar method from said competitors, 
who could compete on even terms only by giving similar devices to retailers, 
and sales of their "straight" candy, in their unwillingness so to do, showed 
a marked decrease, some competitors began sale and distribution of candy 
by lot or chance in order to meet competition of manufacturers who thus 
sold and distributed such products, and trade was diverted to it from its 
said competitors, and there was a restraint upon and a detriment to the 
freedom of fair and legitimate competition in the industry involved; to the 
prejudice and injury of the public and competitors : 

Ileld, That such acts and practices, under the conditions and circumstances set 
forth, were all to the prejudice of the public and competitors and constituted 
unfair methods of competition. 

Defore Mr. Oharlea P. Vicini and Mr. He·n;ry !If. lVhite, trial 
examiners. 

]If r. P. 0. [{ olinsld and ]If r. II enry 0. LarJc for the Commission. 

ColiiPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Ostler 
Candy Company, a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods 0£ competition in commerce, 
as "commerce" is defined in said act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PAnAGRAPII 1. Respondent, Ostler Candy Company, is a corpora· 
tion organized and operating under the laws of the State of Utah, 
with its principal place of business located at 143 South State Street, 
Salt Lake City, Utah. Respondent is now, and for several years last 
past has been, engaged in the manufacture of candy and in the sale 
and distribution of such products and in the sale and distribution of 
the products of other candy manufacturers to wholesale dealers, 
jobbers, and retail dealers located at points in the various States 
of the United States, and causes and has caused all of said products, 
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when so sold, to be transported from its principal place of business in 
Salt Lake City, Utah, to purchasers thereof in other States of the 
United States at their respective places of busine::::s, and there is now 
and has been for more than one year last past a course of trade and 
commerce by said respondent in such candy betv,·een and among the 
States of the United States. In the course and conduct of its said 
business, respondent is in competition with other corporations and 
With partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various StaiRs of the United States. 

PAR. 2. In the course and conduct of its business as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail uealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

(a) Several of said assortments manufactured, sold and distributed 
by the respondent are composed of a number of bars of candy, to
gether with a device commonly calleu a push card. The said bars 
of candy are distributed to the consllming public by means of said 
Push card in the following manner. The push card has a number of 
Partially perforated discs and when a push is made and the disc 
separated from the card a number or legend is disclosed. Sales are 
five cents each and the card bears a statement or statements informing 

. customers and prospective eustomers that all the numbers or legend-s 
Pushed from said card receive one bar of candy, hllt that certain 
Specified numbers or legends receive one or more additional bars of 
candy. The push cal'd also bears a legend stating that the last push 
on the card receives a specified number of additional bars of candy. 
Ali purchasers receive one bar of candy, bnt purchasers obtaining the 
specified numbers or legend~ receive additional bars of candy of the 
same size and quality. The numbers or lt>gends on said card are 
effectively concealed from the purchaser or prospective purchaser 
Ulltil a push or sale has bPen made and the particular push separated 
from the card. The additional bars of candy in said assortment are 
thus distributed to purchasers of pushes from said card wholly by 
lot or chance. 

(b) The r~spondent distributes several other assortments involving 
the same principle or sales plan, where the unit of sale is one cent, 
l'ather than five cents. These several assortments vary only in detail 
frorn the assortments described abo>e in paragraph (a). In some of 
Said assortments larger pieces of candy instead of additional pieces 
of candy are to be given as prizes and in other of the assortments, 
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articles of merchandise other than candy are furnished and are to be 
given as prizes to purchasers from said assortments. The larger or 
additional pieees of candy and the other articles of merchandise are 
distributed to the ultimate collsumer wholly by lot or chance. 

(a) Certain other assortments manufactured, sold and distributed 
Ly respondent are composed of a number of pieces of candy of uni
form size and shape, together with a number of larger pieces of 
candy and a small box of candy, which larger pieces of candy and 
the small box of candy nre to he giYen as prizes to purchasers of 
said pieces of candy of uniform size aml shape in the following man
ner. The majority of said pieces of candy of uniform size and shape 
are of the same color or have centers of the same color, hut a small 
number of sai(l pieces of candy are of different color or have centers 
of different color. The said pieces of uniform size an(l shape retail 
at a price of one cent each, Lut the purchaser who procures one of 
said candies colored differently or having a center colored differently 
from the majority, is entitled to receive and is to Le given, free of 
charge, o11e of the said larger pieces of candy heretofore referred to. 
The purchaser of the last piece of candy of uniform size and shape 
in said assortments is cntitlcu to receive aml is to Le given, free of 
charge, the small box of candy. The color of the said pieces of candy 
or the color of the centers of the said pieces of candy in saiu assort· 
ments is pifectively concealed from the pnrchaser and prospective 
purchaser until a sdect.ion has Lrrn made and the wrapper removed 
or the piece of camly broken open. The aforesaid purchasers of said 
candies who procure a candy colorell differently or having a center 
colored differently from the majority of said pieces of candy of uni· 
form size aiHl sltape in said assortment, thus procure one of the said 
larger pieces of candy or the small box of candy wholly by lot or 
chance. 

PAn. 3. The wholesale dealers anJ joLhers to whom respondent sells 
hs assortment, resell the same to retail dealers and said retail dealers 
and the retail dealers to whom respondent sells direct, expose said 
assortmeuts for sale nnd !'ell said candy to the purchasing public in 
nccord:mce with the nforc:oaid E>alt's plans. Hcspondent thus supplies 
to and plact's in the hands of others the mt'ans of conducting lotterieS 
in the sales of its products, in accordance with the sales plans here· 
inaLove set forth, and said sales plans have the capacity and tendencY 
of inducing purchasers thereof to purchase rt'spondent's said productS 
in pr£>ference to candy offered for sale and sold Ly its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the man· 
ner above all<'ged involves a game of chance or the sale of n chance 
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to procure additional or larger bars of candy or small boxes of candy 
or other articles of merchandise. 

The use by respondent of said methods in the sale of candy and the 
sale of candy by and through the use thereof, and by the aid of said 
Jnethods, is a practice of the sort which the common law and criminal 
statutes ha~·e long de~med .contrary to public policy; and is contrary 
~~ an established pubhc pohcy of the Government of the United States. 
I he use by respondent of said methods has a dangerous tendency un
duly to hinder competition or cre:1te monopoly in this, to wit: that the 
Usc thereof has the tendency and capacity to exclude from the branch 
of the candy trade involved in this proceeding competitors who do not 
adopt and use the same methods or equivalent or similar methods in
volving the same or equivalent or similar elements of chance or lot
tery schemes. 
. l\rany persons, firms, auJ corporations who make and sell candy 
111 compl'tition with the respondent as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged 
or other\\ ise arranged and packed for sale to the purchasing public 
~0 as to itwoh e a game of chance, and such competitors refrain there
from. 

PAn. 5. l\Iany dealers in and ultimate purchasrrs of candy are 
attracted by rc<>pondcnt's said methods and manner of packing said 
candy and hy the elrmcnt of chance imoh·ed in the sale thereof in the 
lllannrr abcn·e cl<'scriLed, and are thereby induced to purchase said 
candies so pn.ckeJ and sohl hy respondent in preference to candy 
<-'ffcrpd for sale and sold by said competitors of respondent who do not 
tlse the same or ef]_uivalent methods. The use of said methods by re-
~p . · Ondrnt has the tendency and capacity because of said games of 
chance to clin•rt to r('spoiHl<'nt trade and custom from its said com
Petitors who do not use the same or equivalent methods; to ex
cln<le fr·om said cancl v trade all competitors who are unwilling to and 
''"h 1 • l . o to not u<>c the same or eqnivalrnt methods lJecause t 1e same 1s un-
l:nyful; to l<'c;:::rn competition in s:tid candy trade, and to tend to create 
~ .monopoly of said candy trade in respondent and such othrr ~is
t~llmtors of randy as usc the same or eqmvalent met.h?d a.nd t~ depnve 

IC' Pnrrha<-ing- public of the bPnefit of free competitiOn m smd cnndy 
trade. The usc of said methods by the respondent has the tendency 
and capacity to eliminate from said candy trade all actual competi
tors nnd to E'xdncle tJ1rrefrom all potential competitors who do not 
IILlont and u~e said methods or equivalent methods. 

'£l,,n, 6. l\fanv of said competitors of respond<'nt nre unwilling to 
lldr • d · I · f Jpt nnd uc:o said m<'tho•ls or any metho mvo vmg a game o 
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chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAn. 7. The aforementioned methods, acts and practices of respond
E>nt are all to the prejudice of the public and respondent's competitors 
as hereinabove alleged. Said methods, acts and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPOnT, FINDINGS AS TO 'l'HE FACTS, AND 01mER 

Pursuant to the provisions of an Act of Congress, approved Sep
tPmber 26, 1914, entitlPd "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other pmposcs," the 
Fed<'ral Trade Commission, on June 8, 1936, issued and served a com
plaint upon the respondent, Ostler Candy Company, a corporation, 
charging that respondent had been and was using unfair methods of 
competition in commerce, as "commerce" is defined in said act of 
Congress. 

After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the alle
gations of the complaint were introduced by P. C. Kolinski, attorney 
for the Commission, and in opposition to the allegations of the com
plaint by II. L. Mulliner, attorney for the rPspondent, before Charles 
11

• Vicini and Henry l\I. White, examiners of the Commission thereto· 
fore duly designated by it, and said testimony and otlwr evidence 
were duly recorded and filed in the oflice of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer thereto, testi
mony and other evidence, brief:-> in support of the complaint and in 
opposition thereto, and the oral argument of Henry C. Lank, counsel 
for the Commission, the respondent not being representPtl although 
duly notified of the time and place of such !waring; and tlw C01n· 
mission, having duly considered the same and being fully advised in 
the prPmiscs, finds that this proceecling is in the inter('st of the public 
and makes this its findings us to the facts and its conclusion drawn 
therefrom: 

FINDI~GS AS TO TilE l'ACTS 

PARAGRAPH 1. Itcspondent, Ostler Candy Company, is a. corpora· 
tion or~anized under the laws of the State of Utah, with its prin· 
cipal office and place of business located at 143 South State Street, 
in Salt Lake City, Utah. Respondent is now, and for ieveral years 
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last past has been, engaged in the manufacture of candy in Salt Lake 
City and in the sale and distribution thereof to retail dealers and 
jobbers located in the State of Utah and to retail dealers in the 
States of Nevada, ·wyoming, Idaho, and Montana. It causes the said 
candy when sold to be shipped or transported from its principal 
})lace of business in the State of Utah to purchasers thereof in Utah 
and in the other States of the United States as mentioned above. In 
~o carrying on said business, respondent is and has been engaged in 
lnterstate commerce, and is and has been engaged in active competi
tion with other corporations and with partnerships and individuals 
e.ngaged in the manufacture of candy and in the sale and distribu
tion thereof in commerce between and among the various States of 
the United States. 

PAR. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to jobbers and 
retail dealers, as above described, certain assortments of candy so 
Packed and assembled as to involve, or which arc designed to involve, 
the use of a lottery scheme when sold and distributed to the con
sumers thereof. Several of such assortments manufactured, sold, and 
distriLuted by respondent are composed of a number of bars of 
candy, together with a device commonly called a "push card." The 
said bars of candy are distributed to the consuming public by means 
of said push, card in the following manner: The push card has a num
ber of partially perforated discs, and when a push is made and the 
disc separated from the card a number or legend is disclosed. Sales 
:tte 5¢ each, and the card bears a statement or statements informing 
customers and prospective customers that all the numbers or legends 
Pushed from said card receive one bar of candy, but that certain 
specified numbers or legends receive one or more additional bars of 
candy. The push card also bears a legend stating that the last push 
0ll the card receives a specified number of additional bars of candy . 
..:\ll purchasers receive one bar of candy, but purchasers obtaining the 
S])ecified numbers or leO'ends receive additional bars of candy of the 

~ . 
~ltlne size and quality. The numbers or legends on said card are 
E-fl'ectinly concealed from the purchaser or prospective purchaser 
Until a push or sale has been made and the particular push separated 
ftom the card. The additional bars of candy in said assortment are 
thu::. distr·ibuted to purch:tsers of pushes from said card wholly by 
lot or chance. 

Uespondent has distributed and does distribute several other as
!iortments involving the same principle or sales plan as that described 
above where the unit of sale is 1¢ rather than 5¢. These several as
sortnwnts Yary only in detail from the assortment described imme-
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diately above. In some of said assortments larger pieces of candy, 
instead of additional pieces of candy, are to be given as prizes, and 
in other assortments articles of merchandise other than candy are 
furnished by respondent and are to be given as priz('S to purchasers 
from said assortments. The larger or additional pieces of candy, or 
the other articles of merchandise, are distributed to the ultimate con
sumers wholly by lot or chance. 

Respondent has also distributed and does distribute assortments 
which are composed of a number of pieces of candy of uniform size 
and shape, together with a number of larger pieces of candy and a 
small box of candy, which larger pieces of candy and small box of 
candy are to be given as prizes to purchasers of said pieces of candy 
of uniform size and shape in the following manner: The majority 
of said pieces of candy of uniform size and shape are of the same 
color or have centers of the same color, but a small number of said 
pieces of candy are of different color or have centers of different 
color. The said pieces of candy of uniform size and shape retail 
at a price of 1¢ each, but the purchaser who procured one of said 
candies colored differently or having a center colored differently from 
the majority is entitled. to receive and is to be given free of charge 
one of the said larger pieces of candy heretofore referred to. The 
purchaser of the last piece of candy of uniform size and. shape in 
said assortment is entitled to receive and is to be given free of charge 
the small box of candy. The color of the said pieces of candy, or the 
color of the centers of the said pieces of candy in said assortment, is 
effectively concealed. from the purchaser and prospective purchaser 
until a selection has been made and the piece of candy broken open. 
The aforesaid purchasers of said candies who procure a candy col
ored differently, or having a center colored differently from the 
majority of said pieces of candy of uniform size and shape in said 
assortment, thus procure one of the said larger pieces of candy or 
the small box of candy wholly by lot or chance. 

PAn. 3. The candy assortments involving the lot or chance feature, 
as aLove described, are generally referred to in the candy trade or 
industry as "draw," "deal," or "break and take" assortments. As
sortments of candy without lot or chance features in connection.with 
their l'{'SlllC to the public are g£'neralJy referred. to in the Canoy trlldl} 
or industry as "straight" or "staple" goods. These terms "ill be 
used hereaftH in the~e findings to distinguish these separate types 
of assortments. 

P.,n. 4. The wholesale dealers or jobbers to whom responuent sell:• 
its assortments resell the ~ame to retail dealers, and said retail deal
ers and the retail dealers to whom respondent sells direct expose 
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~aid assortments for sale and sell said candy to the purchasing public 
ln accordance with the sales plans as described above. 

PAn. 5. All sales made by respondent, whether to wholesale dealers 
and jobbers or to retail dealers, are absolute sales and respondent 
retains no control over said assortments after they are delivered to 
the wholesale dealer or jobber or retail dealer. The assortments are 
assembled and packed in such manner that they are designed to be 
Used and are used by the retail dealer for distribution to the pur
chasing public by lot or chance without alteration or rearrangement. 
In the sale and distribution to jobbers and wholesale dealers for 
resale to retail dealers and to retail dealers direct of the assortments 
of candy described in paragraph 2, respondent has knowledge that 
said candy will be resold to the purchasing public by retail dealers 
by lot or chance, and it packs such candy in the way and manner 
described so that without alteration, addition or rearrangement 
thereof it may be resold to the public by lot or chance by said retail 
dealers. 

PAn. 6. There are in the United States many manufacturers of 
candy, competing with respondent in the territory served by re
spondent, who do not manufacture and sell "draw," "deal," or "break 
and take" assortments of candy and who sell their "straight" or 
"staple" goods in interstate commerce in competition with the "draw," 
''deal," or "break and take" candy, and manufacturers of "straight" 
or "staple" goods have noted a marked decrease in the sales of their 
Products whenever or wherever the "draw," "deal," or "break and 
~ake" assortments have appeared in their markets. This decrease 
In the sale of "straight" or "staple" candy is due to the gambling 
or lottery feature connected with the "draw," "deal," or "break and 
take'' candy. 'Vitnesses from several branches of the candy industry 
testified in this proceeding to the effect that consumers preferred to 
Purchase the "draw," "deal," or break and take" candy because of the 
gambling feature connected with its sale. The sale and distribution 
of "draw," "deal," or "break and take" packages or assortments of 
candy, or of candy which has connected with its sale to the public 
the means or opportunity of obtaining a prize or becoming a winner 
by lot or chance, teaches and encourages gambling among children 
'''ho comprise a substantial number of the purchasers and consumers 
of this type of candy. 

PAn. 7. The sale and distribution of candy by the retailers by the 
ltlethods described herein is the sale and distribution of candy by lot 
0 .1" chance and constitutes a lottery or gaming device. The Commis
Sion finds that many competitors regard such sale and distribution 
as morally bad and as encouraging gambling, especially among chil-
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dren; as injurious to the candy industry because it results in the 
merchandising of a chance or lottery instead of candy; and as pro
viding retail merchants with a means of violating the laws of the 
several States. Decause of these reasons some competitors of re
~pondent refuse to sell candy so packed and assembled that it can be 
resold to the public by lot or chance. These competitors are thereby 
put to a disadvantage in competing. The retailers, finding that they 
can dispose of more candy by the "draw," "deal," or "break and 
take" method, buy from respondent and others employing the same 
methods of sale, and thereby trade is diverted to respondent and 
others using similar methods from said competitors. Such com
petitors can compete on even terms only by giving the same or similar 
devices to retailers. This they are unwilling to do, and their sales 
of "straight" or "staple'' candy show. a marked decrease. The sale 
and distribution of candy by lot or chance provides an easy means 
of disposing of such products. There is a constant demand for candy 
which is sold by lot or chance, and in order to meet the competition of 
manufacturers, who sell and distribute candy which is sold by such 
methods some competitors have begun the sale and distribution of 
eandy to the public by lot or chance. The use of such methods by 
respondent in the sale and distribution of its candy is prejudicial and 
injurious to the public and its competitors, and has resulted in the 
diversion of trade to respondent from its said competitors, and is a 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in the candy industry. 

PAR. 8. Respondent sells its merchandise in the States of Utah, 
Nevada, Idaho, Montana, and 'Vyoming. The majority of its candy 
is sold as "straight" merchandise, only a small part of its sales being 
assortments with which a pushcard is fnrnished or which is so packed 
and assembled as to involve a lot or chance feature when resold to 
the consuming public, bqt all of its salesmen at all times offer said 
"draw," "deal," or "break and take" assortments of candy to its 
customers and prospective customers, together with its "straight" 
merchandise. 'Vhile the annual volume of business of respondent 
was not shown exactly, an officer for the respondent testified, and 
the Commission finds, that respond('nt's annual volume of business 
is substantial. 

PAR. 9. The Commission further finds that the sale and distribution 
in interstate commerce of assortments or pucka~E>s of candy so packed 
and assembled as to enable retail deall•rs, without alteration, addi
tion or rearrangement, to resell the same to the consuming public 
by lot or chance, is contrary to public policy. 
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CONCLUSION 

The aforesaid acts and practices of respondent, Ostler Candy Com
pany, a corporation, under the conditions and circumstances set forth 
~~the foregoing findings of fact, are all to the prejudice of the public 
and respondent's competitors, and constitute unfair methods of com
l)etition in commerce within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

Ol!DER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spowJent, testimony and other evidence taken before Charles P. 
Vicini, nnd Henry .M. 1Vhite, examiners of the Commission thereto
fore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, briefs filed herein, and the oral 
argument of Henry C. Lank, counsel for the Commission, the re
spondent not being representC'd at said argument although duly noti
?ed of the time and place thereof; and the Commission having made 
Its findings as to the facts and its conclusion that said respondent has 
Violated the provisions of an Act of Congress, approved September 
2G, 1914, entitled ~'An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It is now ordered, That the respondent, Ostler Candy Company, a 
Corporation, its officers, agents, representati Vl'S, anu employees, in 
the offering for sale, sale, and distribution in interstate commerce 
Qf canuy, do cease and desist from: 

1. Selling and distributing to jobbers anu wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming dPvice, or 
gift enterprise . 
. 2. Supplying to or placing in the hands of wholesale dealers and 
Jobbers or retail dealers, packages or assortments of candy which 
al'e used, or which may be used, without alteration or rearrangemPnt 
of the contents of such packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of the 
candy contained in said packages or assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, Lars of candy, together with a 

15812tm--30----15 



192 FEDERAL TRADE COMl\IISSION DECISIOXS 

Order 25F.T.Cl 

device commonly called a "push card," which push card is for use, 
or which may be or is designed to be used, in distributing or selling 
said candy to the public at retail. 

4. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size 
and shape of different colors or having centers of a different color, 
together with larger pieces of candy m· other articles of merchandise, 
which said larger pieces of candy or other articles of merchandise are 
to be given as prizes to the purchaser procuring a piece of candy of 
a particular color or having a center of a particular color. 

5. Furnishing to retail and wholesale dealers and jobbers, a device 
commonly called a "push card," either with packages or assortments 
of candy or separately, bearing a legend or legends or statements in· 
forming the purchasing public that the candy is being sold to the 
public by lot or chance, or in accordance with a sales plan which 
constitutes a lottery, gaming device, or gift enterprise. 

It is further ordered, That re!'pondent, Ostler Candy Company, a. 
corporation, within 30 days after service upon it of this order, shall 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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IN THE MATTER OF 

GLADE CANDY COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REG.\RT> TO 'l'IIE AU.I·XlJ.:D VlOT.ATION 
OF SEC. :1 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 

Docl;;et 28~8. Complaint, June 19, 19.%-Dcrisiorr, June 11, 193"1 

Where a corporation engaged in manufacture and sole of "straight" goods 
candy, and also of so-called "break and take," draw," or "deal'' assortments, 
sale and distribution of which type candy, ln constant demand and afford
Ing, In connection with sale thereof to public, means or opportunity of 
obtaining a prize or becoming a winner by lot or chance, and providing 
an easy means of disposing of such products, teaches and encourages 
gambling among children, constituting substantial number of the pur· 
chasers and consumers of such type, and particularly of candy-bar assort· 
ments with push cord, and sale and distribution of which type in the 
markets of many manufacturers who 8cll their "straight" goods in Inter
state commerce In competition with the other, has been followed by a 
marked decrease in Sllles of such "straight" goods, due to gambling or 
lottery feature eonnected with said "brPak and take," "draw," or ''deal" 
candy, prefl'l'l'ed hy consunll'rS because of gambling feature connected 
therewith, and sale of which candy, so packed and assembled as to enab:e 
rPtail dealers, without alteration, addition, or rearrungl.'ment, to resell 
same to consnmlug public by lot or chance, is contrary to public pollcy,-

So!d, to jobbers and retailers, certain assortments of candy which wpre so packed 
and assemuled as to involve, or were designed to involve, use of a lottery 
scheme when sold and distributed to consumers thereof, and several of 
Which consisted of (a) a number of candy bars, together with push card, for 
sale and distribution to consuming public under a plan, and in accordance 
With sold card's explanatory lf'gend, by which purchaser received, for five 
cents paid, one or more additional burs of candy, df'pending upon particular 
numbPr or legend puRhed by chance, and last push on card also received 
specified number of additional bars, and (b) number of packages of candy 
of varying size, together with punch board, for sllle and distribution to 
consuming public under a plan, and In accordance with said board's explana· 
tory ll'gcnd, by which purchn!i!er receivrd, for five cents paid, one of said 
Packages, ln accordance with number IJUnched by chance, or nothing other 
tlJun privllPge of a punch; so assembled and pockf>d that they were designed 
to be, and wf're, exposed and usl'd by retail denier purchasers thereof for 
distribution and rf>f.lnle to purehaslug public by lot or chancl', without altera
tion or renrrongpment, and with knowledge and intent thut such cawly 
should thus be resold to public by lot or chance by said retail dealers, In 
<'Oill[Jetltlon with many who rPgord such sale and distribution ns morally 
bad and as encouraging gambling, and e~p('('iully among children, and as 
InJurious to the ('andy Industry through resulting in the merchandising of 
a <·honce or lottery imstead of candy, and as providing retail merchants 
With a llll'llllS of violating tlle Jaws of the several States, IIIHl somt> of whom, 
for such reosom;, refuse to !!ell candy so packed and assembled that it can 
Le resoltl to Jml!llc by lot or chance; 
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With result that such competitors were put to a cllsadvautage in competing, 
retailers, finding candy more salable by "brenk and take," "draw," or "deal" 
method, bought from it and others employing same methods of sale, trade was 
diverted to it and others using similar method from said competitors, who 
could compete on even terms only by giving similar devices to retailers, 
and sales of their "straight" candy, ill their unwillingness so to do, showed 
a marked decrease, some competitors began sale and distribution of candy 
by lot or chance in order to meet competition of manufacturers who thus 
sold and distributed such products, and trade was di>erted to it from its 
said competitors, and there was a refltraint upon and a detriment to the 
freedom of fair and legitimate competition in the industry involved; to the 
prejudice and injury of the public and competitors: 

IIrld, That such nets and practices, under the conditions and circumstances set 
forth, were all to the prejudice of the public and competitors and constituted 
unfair methods of competition. 

Defore 11/r. Olwrle8 P. Yici-ni and 11/r. llenry 111. 1Vldte, trial 
.exammers. 

11/r. P. 0. J(olin.~l.:i and 11/r. llenry 0. Lank for the Commission. 

CoMPLAINT 

l 1 ursunnt to the provisions of an Act of Con~ress, approved St>p
tember 26, 1914, entitled "An Act to cn•ate a Fetkral Trude. Com
mission, to define its powers and duti<>s, and for other purposes," 
the FNleral Trade Commission, having reason to believe that Glade 
Candy Company, a corporation, hereinafter refened to as respon<l
tmt, Jws l)(•en a.wl is using unfair nwthods of competition in com
merce, as "commerce" is define1l in snid ad of Con~res~, and it ap
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its eharges in t lmt respel't as follows: 

l)ARAGUAI'II 1. Hespondent, Glade Cundy Company, is a corporn.tion 
organized aud operating under the laws of the State of Utah, with 
its principal office and plac(l of business located at 232 South Fifth 
East Street, Salt Lake City, Utah. Hespondent is now, antl for 
~cwral y(lars last past has hPPn, Pn~a~Nl in the manufacture of 
cantlies and in the sale a n<l distriLut ion thereof to wholesale dealers, 
jobbers, nJHl l'(•tail d(•nlers locatl•tl at points in the various States of 
the UnitP<l Statt·s, aiHl ('llltSI.'S and has caust•d its said pt·odud!., wh£'11 
..,o sol<l, to he transpol'IP<l from its principlll placl.' of business in 
Salt Lake City, Utuh to purehasl.'t'S tlwrrof in othf'r States of the 
Unitf'd Statl.'s at tll('ir respl.'di,·c plaees of bnsinPss; and tlwre is now, 
and has bern for sevt.>rul yp;u·s last past, a course of trade and com
ltlPrce hy sa i<l respondent in such candy between and among the 
StatPs of the Unitr<l States. In the course anll conduct of said 
Lusirws::., respondent j, in compf'tition with other corporations aud 
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with partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution tlwreof in commerce between 
and among the various States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers packages or assortments of candy so packed and as
sembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

(a) One of said assortments, manufactured anti distributed by the 
J·espondent, is composed of a number of boxes of assorted choco
late candies, together with a device commonly called a "punch· 
board." The said boxes of candy are distributed to the consuming 
public by means of said punchboard in the following manner: The 
~ales by mE'ans of said punchboanl are 5 cents each, and when a 
}>unch is made from said board a number is disclosed. The num
bers bE'gin with 1 and continue to the number of punches there are 
0 11 the board, but the nmnbt>rs are not arranged in numerical se
f(llCBce. The board bears a statrment or statements informing the 
}>rospt•<:tive customer as to whic·h numbers reeeire a box of candy. 
'l'he purchnsl'rs of the last punch on each of three sections of the 
board E'ach rPcl'ive a box of ehocolate candy. On a so-called two 
hundrl'd hole board fourteen numbers call for a prize box of candy. 
A purchaser who does not qualify by obtaining one of the numbers 
('a lling for one of the boxes of candy or by punching the last num
her on the boar1l rrceiws nothing for his mmwy other than the priv
ilege of punching u numbl'r from the board. The boxes of candy 
Hl'e worth more than 5 ct:>nts each, and a purchaser who obtains one 
of the numbers calling for a box of candy receives the same for the 
}H·ire of 5 cents. The numbers on said board are efl'ecth·ely con
(·ealc<l from the purchasers or prospectin~ purchasers until a punch 
Ol' selection has been made an1l the particular punch separated from 
1lte board. The boxt>s of candy in said assortment are thus distrib
lltetl to pun:ha~ers of punches from said board wholly by lot or 
chance. 

(b) .Anothl'r of said assortments is designatetl and described by 
h~spondent ns "Play Ball," and consists of a number of candy btu·s 
1ogetlwr with a 1levice commonly called a push card. The candy 
co11tainccl in !:laid assortment is distribute1l to purcha)o.l'J'S in the 
following malliH'r: 

The push c:ml has a number of partially perforated discs, and 
~vllE'n a push is made and the disc sE'parated from the card, a legend 
IS disclo:-.l:'d. Sail's are 5 c{'nts each, antl the card Lears statements 
informing customers and prospeethe customers as follows: 
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.ALL WINNERS NO BLANKS 
HOME RUN-------------------------· Heceires 5 candy bars 
3 Base IIiL------------------------- Receives 4 candy bars 
2 Base lilt--------------------------- Receives 3 candy bars 
1 Base Hit--------------------------- Receives 2 candy bars 
Base on Balls----------------------- Receives 1 candy bar 
Foul BalL--------------------------- Receives 1 candy bar 
OuL---------------------------------- Receives 1 candy bar 

Last sale receives 6 Candy Bars 

The legends on the discs or pushes are effectively concealed from 
the purchaser ~md prospective purchaser until a selection has been 
made and the disc separated from the card. The fact as to whether 
a purchaser rr('eives one candy bar, two candy bars, four candy bars, 
five candy bars or six candy bars for the price of 5 cents is thus 
determined wholly by lot or chance. 

PAR. 3. The wholesale dealers and jobbE.>rs to whom n~spondent sells 
its assortments, rPsells said assortments to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the Rales plans 
hereinabove set forth, and said sales plans have the capacity and 
tendency of inducing purchasers thereof to purchase respondent's 
said products in preference to candy offered for sale nnd sold by its 
competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner abO\·e alleged involves a game of chance or the sale of a 
chance to procure n box of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by nnd through the use thereof and by the aid of said 
method, is a practice of the sort which the common Jaw and criminal 
statutes have long deemed contrary to public policy; and is contrary 
to an cstabli!-ihed public policy of the Government of the United 
States. The use },y respondent of said method has the dangerous 
tendency unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to exclude 
from the branch of the cantly trade im·olved in this procePding 
<·ompetitors who do not adopt atl<l use the same method or an equiv· 
alent or similar methoJ involving the same or an equivnh'nt or similar 
f'lement of chance or lottery scheme. 

Many pPrsons, firms and corporations who make and sell candy 
in competition with the respondent, as aboYe alleged, are unwilling 
to oifPr for sale or &>11 candy so packed and assembled as above 
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alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
the same or equivalent methods. The use of said method by re
spomlent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create n monopoly of said candy trade in respondent and such other 
<listributors of candy as use the same or an equivalem method, and to 
deprive the purchasing public of the benefit of free competition in said 
candy tradE'. The use of said method by the respondent has the tend
<'ncy and capacity to eliminate from said candy trade all actual com
}Jetitors, and to exclude therefrom all potential competitors, who do 
llot adopt and use said method or an equivalent method. 

PAn. 6. Many of said competitors of respondent are unwilling to 
~tdopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
Inethod that is contrary to public policy. 

P Au. 7. The aforementioned method, acts and practices of the re
spondent are all to the prejudice of the public and of respondent's 
competitors, as ltereinabove alleged. Said method, acts and prac
tices constitute unfair methods of competition in commerce within 
the intent and meanin.., of Section 5 of an Act of Congress, entitled ., 
"An Act to create a Federal Trade Commission, to define its powers 
nnd duties, and fur other purposes," approved September 2G, 1914. 

REI'OI:T, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
ternber 2G 1914 entitled "An Act to create a Federal Trade Commis-
. ' ' " l F d S10u, to define its powers and duties, and for other purposes, t te 'e -

t•ral Trade Commission, on June 19, 193G, issued utd served a com
Plaint upon the respondent, Glade Candy Cot_Upany, ~ corporation, 
charging that respondent hnd b('('n and was usmg unfmr methods of 
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competition in commerce, as "commerce" is defined in said act of 
Congress. 

After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and otlwr evidence in support of the alle
gations of the complaint were introduced by P. C. Kolinski, attorney 
for the Commission, and in opposition to the allegations of the com
plaint by H. I.~. l\Iulliner, attorney for the respondent, before Charles 
P. Vicini and Henry l\I. ·white, examitwrs of the Commission thereto
fore duly designated by it, and said testimony nnJ. other evi1lence 
wert> duly rpcorded and filed in the office of th<' Commission. 

Thereafter, the proeePtling rl.'gularly came on for final ht:>aring be
fore the Commission on snid complaint, the ans,wr tlwrt:>to, testimony 
and other eviJ.ence, briefs in support of til(' complaint and in opposi
tion thereto, and the oral argument of Henry C. Lank, counsel for tho 
Commission, the respol\(h'nt not hPing l'l.'}>l'PSPntl.'tl although duly 
notified of the time mHl place of such hl.'aring; and the Commission, 
havi11g tlnly considered the same and bl.'ing fully advisl.'tl in the pre
m iscs, finds that t ltis procc('d ing is in t lw int('r('st of the pub lie and 
makes this its findings ns to the facts awl its conclu<>ion 1lruwn there
from: 

FINDINGS AS 1'0 TIIF. FACTS 

PAIIAGHAPII 1. RPspoJHlPnt, Glade Calllly Company, is a corporation 
organized umler the laws of tlw State of Utah, with its priuripal office 
and place of busin<'ss locatecl at 232 South uth Ea~t StrPl't in Salt 
Lake City, Utnh. R!'spondent is now, und for scnl'al years last past 
has Le('Jl, !'ngag('(l in the ma.nufadllr(' of candy in Salt Lake City and 
in the sale awl distribution tll('rl.'of to rdail lll.'alt'rs an1l jobbers 
locatl.'d in thl.' State of Utah uncl in the Stat!'s of Xcntda, Wyoming, 
Idaho, anti Colorudo. It causes snitl candy wlwn soltl to ht> shipped 
or transportt>1l from its principal plac(' of Lusin<'ss in thl.' State of 
Utah to purchasers thPrPof in Utah and in the otll('r States of the 
Unit('d Stat('s as l1l('llfiOJwd above. In so carrying on said business, 
J"l.'spollllPnt j,., and has LPI.'ll PngngPtl in intt>rstate commercP, and is nntl 
has L(•('n (•ngagPtl in actinl COllllWtition with otlwt· corporations nutl 
with partner~hips and intliritluals <>ngagetl in the manufacture of 
Cllllt]y 1\IIU in the ~ale IIIHl di:o.trilmtion tlu.'rPof in o'OI\1llH'l'l'C },ptWl•('Jl 
ntHl among the variow'l StatPs of the Unit('d Stat<'s. 

PAn. 2. In the com·~(' 11111l c·ontllll't of its hu~inl.''-«, a:c. dt'"nibl.'tl in 
pamgraph 1 hen>of, re'-pond<'nt S('lls aml has soltl to joL!Jt.'l'S an1l n'tuil 
deul(•rs certain as~ortments of candy !:-lO packl'd lltlll asst•mbl!'tl as to 
involve, or which are dl'Sigrwd to invol n', the u;,c of a lottery "ehc'lllo 
"lwn soltl and distriLutl.'d to the con<>um!'rs tht.'l'Pof. 
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Several of such assortments manufactured, sold, and distributed by 
respondent are composed of a number of bars of candy to<Yether with 

,] . ' ,.., 
a_ue~Ice commonly called a ''push card.'' The said bars of candy are 
du;tnbute(~ to the consuming public by means of said push card in 
the foiiO\:mg manner: The push card has a number of partially per
forated discs, and when a push is made and the disc separated from 
the card a number or legend is disclosed. Sales are 5¢ each, and the 
carJ bears a statement or statements informing customers and pros
pective customers that all the numbers or lPgends puslwd from said 
earcl rpceh·e one bar of candy, but that certain specified numbers or 
legends receh·e one or more additional bars of candy. The push card 
also bears a legend statin(l' that the last push on the card receives a . ,.., 
8P<'cified number of ndditional bars of candy. All purchasers receive 
Qlle bar of cancly, but purchasers obtaining the specified numbers or 
lPgt>nds rPceive additional bars of cnndy of the same size and quality. 
The numbers or legends on said card are effectively concealed from 
the pmchast>r or prospective pmchaser until a push or sale has bet>n 
1 I~ade ll!Hl the particular push separated from the card. The addi
tional bars of candy in said assortment are thus distributPd to pur
ehasrrs of pushes from said card wholly by lot or chance. 

Uespondrnt also di!:itributcs several assortments compm;ed of a num
her of packages of candy of varying size, together with a device 
~?nunonly called a "punchboard." The said packages of candy are 
(hstributed to the consuming public by means of said punchboard in 
the following manner: 'I11e punchboard has a number of holes in 
'"hich slips of paper }1caring numbers are secreted. 'I11e slips of paper 
nnd the numbers thereon are effectively concealed from purchasers 
and prospective purchasers until a punch or selection has been made 
and the particular slip of paper separated from the Loard. The puneh
?oard has printed at the top thereof various statements or legends 
Informing purchast>rs and prospective purchasers that certain mnnLcrs 
l'eceive specified packages of candy. Sales are 5¢ each, and the pack
~ges of candy contained in said assortment are distriLutecl to t~1e 
<'onsumin(l' public in accordance with the legends at tlte top of :;aid 
Puuchboa;,d, Tl1e fact as to whether a purchaser r<'ceiws one of the 
Packages of ca11<ly or nothing other than the privilrge of punching 
~ l1Umber from said board for the price of 5¢ is thus determined wholly 
Y lot or chance. 
l,An. 3. The candy assortments involving the lot or chance ft•ature, 

~s aho,·e dcscril1cd, are genl'rally referred to in the c:wdy trade or 
111.dustry as "draw" or "deal" assortments. .Assortmems of cnndy 
'''Ithout Jot or chance features in connection with their rrsale to the 
Ptth!ic are generally referrl'u to in the candy trade or industry as 
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"straight" goods. These terms will be used hereafter in these findings 
to distinguish these separate types of assortments. 

P.AR. 4. The wholesale dealers or jobbers to whom respondl:'nt sells 
its assortments resell the same to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells direct expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the sales plans as described above. 

PAR. 5. All sales made by rl:'spondent, whether to wholesale dealers 
and jobbers or to retail dealers, are absolute sales an<l respondent 
r~tains no control over said assortml:'nts after they are delivered to the 
wholesale dealer or jobber or retail dealer. The assortments are as
sembled and packed in such manner that they are designed to be 
used and are used by the retail dealer for distribution to the purchas
ing public by lot or chance without alteration or rearrangement. In 
the sale and distribution to jobbers and wholesale dealers for resale to 
retail dealers and to retail dealers direct of the assortments of candy 
described in paragraph 2, respondent has knowledge that said candy 
will be resold to the purchasing public by retail dealers by lot or 
chance, and it packs such candy in the way and manner described 
so that without alteration, addition or rearrangement thereof it may 
be resold to the public by lot or chance by said retail dealers. 

PAR. 6. There are in the United States many manufacturers of 
candy, competing with respondent in the territory served by respond
ent, who do not manufacture and sell "draw" or "deal" assortments of 
candy and who sell their "straight" goods in interstate commerce in 
competition with the "draw" or "deal" candy, and manufacturers of 
"straight" goods haYe noted u marked decrease in the sales of their 
products whenever or wherever the "draw" or "deal" assortments have 
nppeared in their markets. 'I11is <.lecrease in the sale of "straight" 
candy is due to the gambling or lottery feature connected with the 
"draw'' or "deal" candy. 'Vitnesses from several branches of the 
candy industry testified in this proceeding to the effect that consumers 
preferre<.l to purchase the "draw" or "deal" candy because of the 
gambling fl:'ature connecte<.l with its sale. The sale and <.listriLution of 
"draw" or "deal" packages or assortments of candy, or of candy which 
has connected with its sale to the public the means or opportunity of 
obtaining a prize or becoming a winner by lot or chance, teaches and 
encourages gambling among children who comprise a substantial nunl
ber of the purchasers and consumers of this type of candy, particularly 
the assortments of candy bars with a pushcard. 

PAR. 7. The sale and distribution of candy by the retailers by the 
methods described herein is the sale and distribution of candy by lot 
ot· chance and constitutes a lottery or gaming device. The Com· 
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n1ission finds that many competitors regard such sale and distribution 
as. morally bad and as encouraging gambling, especially among 
children; as injurious to the candy industry because it results in the 
~erchandising of a chance or lottery instead of candy; and as provid
Ing retail merchants with a means of violating the laws of the several 
States. Because of these reasons some competitors of respondent re
fuse to sell candy so packed and assembled that it can be resold to the 
l>~blic by lot or chance. These competitors are thereby put to a 
disadvantage in competing. The retailers, finding that they can 
dispose of more candy by the "draw" or "deal" method, buy from 
respondent and others employing the same methods of sale, and 
thereby trade is diverted to respondent and others using similar 
methods from said competitors. Such competitors can compete on 
even terms only by giving the same or similar devices to retailers. 
'I'his they are unwilling to do, and their sales of "straight" candy 
show a marked decrease. The sale and distribution of candy by lot 
or chance provides an easy means of disposing' of such products. 
There is a constant demand for candy which is sold by lot or chance, 
and in order to meet the competition of manufacturers who sell and 
distribute candy which is sold by such methods some competitors have 
begun the sale and distribution of candy to the public by lot or 
chance. The use of such methods by respondent in the sale a~d 
?istribution of its candy is prejudicial and injurious to the public and 
Its competitors, and has resulted in the diversion of trade to respond
ent from its said competitors, and is a restraint upon and a detri
ment to the freedom of fair and legitimate competition in the candy 
industry. 

PAn. 8. Rl'spondent sells its merchandise in the States of Utah, 
Idaho, Montana, and Colorado. The majority of its candy is sold 
aa "straight" merchandise, but its sales of "draw" or "deal" assort-
h"tents are substantial. . 

PAn. 9. The Commission further finds that the sale and distribu
tion in interstate commerce of assortments or packages of candy so 
P&.ck('d and assembled ns to enable retail dealers, without alteration, 
tddition or rl'arrangement, to resell the same to the consuming public 
hy lot or dtnncP, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, Glade Candy 
Company n corporation under the conditions and circumstances set 
forth in ~he forl'going flndings of fact, are all to the prejudice ~f 
the public and rC'spondent's competitors, and constitute unftur 
methods of competition in commerce within the intent and meaning 
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of Section 5 o£ an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been ]ward by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the. 
respondent, testimony and other evidence taken before Charles P. 
Vicini and Henry M. White, examiners of the Commission thereto
fore duly designated by it, in support of the allegations o£ said com
plaint and in opposition thereto, brief~ filed herein, and the oral 
argument of Henry C. Lank, counsel for the Commission, the re
spondent not being represented although duly notified of the time and 
place of such hearing; and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of an Act of Congress, approved September 2-G, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is hereby ordered, That the respondent, Glade Candy Company, 
a corporation, its officers, directors, agents, representatives, and em
ployees, in the offering for sale, sale and distribution in interstate 
commerce of candy, do cease and desist from: 

1. Selling and distributing to wholesale dealers and jobbers, for 
resale to retail dealers and to retail dealers direct, candy so packed 
and assembled that sales of said candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers packages or assortments of candy which are 
nsed, or may he used, without alteration or rearrangement o£ the 
contents of such packages or assortments, to conduct a lottery, gam
ing device, or gift enterprise in the sale or distribution of the candy 
contained in said assortments to the public. 

3. Supplying to or placing in the hands of retail and wholesale 
dealers and jobLC'rs assortments of candy, together with a device 
commonly called a "push card," or a device commonly called a 
"pnnchboard," for use, or which may he used, in distributing or sell
ing said candy to the public at retail. 

4. Furnishing to rt•tail and wholesale dealers and jobbers a device 
commonly ('ailed a "push card," or a device commonly called a 
"punchboard," either with pa('kages or assortments o£ candy or sep· 
llrately, hearing a lt>gend or legends or statements informing the 
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purchasing public that the candy is being sold to the public by lot 
or chance, or in accordance with a sales plan which constitutes a lot
tery, gaming device, or gift enterprise. 

It is further ordered, That the respondent, Glade Candy Company, 
a corporation, shall, within 30 days after service upon it of this 
order, file with the. Commission a report in writing setting forth in 
detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

WOODY CANDY COMPANY 

~Ol\IPLAI:-JT, FINDINGS, AND ORDER IN ItEG.\RD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF COXGRESS .Al'rROVED ·s~;l'T. 26, 1014 

Docket !691. Oomp1f1inf, .rnn .. 31, l!ISG-Df'cl.~lon, Ju~1e 19, 1931 

\Vhere a corporation engn~C'd In manufacture nnd !'nle of cnndy, inelurllng 
(•ertnin assortments which were so packed and a!'!<Pmbled as to inYolve use 
of a lottery scheme when sold and distributed to eommmers thereof, and 
which ineludf'd aRsortmentR such as (1) number of small candy burs, 
Jmmher of medium-sized hnrs, and number of lnrgf'r burs, together witb 
push cards, for sale under a plan, and ln accordance with Raid card's f'X
I>lnnatory legend, pursuant to whirh purchaser reeeivl'll, for five Ct'nts 
paid, one of the majority of small bars, one of the medium-sl:r.ed, or one 
of the large bars, in accordance with particular number pushed by chance, 
nnd purchaF<er of lal'lt push was entitled, without charge, to one of said 
large pieces; aud (2) number of pieet>s of candy, numl.JPr of bars of candy, 
nnd one still larger bar, together with push card, for sale under a plan, and 
in accordance with Anid card's explanatory legend, pursuant to which pur· 
<·haser receln•d, for prnny paid, one of the F<mall pieces C'Omposlng majoritY 
of said asHortment, or one of the large bars, in accordance with particular 
Jmmher push<'d by chance, and purchaser of last push was entitled to 
reC'elve, without chnrge, the still larger har-

Rold, to wholel'nleJ·s and retailers for display and resale to purchasing publiC 
by the rrtailer-v<'ndee, In accordance with aforesaid plan, such aRsort· 
ments, fil)(l th<'rPby supplled to and placed In the bands of others tbe 
menns of C'ondnctlng lotteriP!\ in the sale or Raid products, in accordance 
with sneh plnns, <'tmtrary to the established pnbllc policy of the several 
States nntl of thP United States Government, and contrary, in many Stutes, 
to local criminal Rtntutes, and in C'Ompetltion with many who, unwilling 
to offer and S<'ll <'andy so pnd•ed and assembled, or otherwh;e arranged 
and puclwd for t;:ule to purchu!ling }JUbllc, as to involve a gnme of chance 
or Rale therewith of n chnnee to procure larger pieces, refrain therefrom. 
and ln competition with many who are unwilling to adovt and u~e said or 
nny method invoh·ing game of ehnnce or sale of a chance to win llY 
<'hancP, as <'ontmry to pnbll<' polley or criminal statntPs as nforPsnld, or as 
dPtrlmentnl to Jlultlic moral~ nud to momls of the purcha,ers of such 
products; 

With rt>:sult that mauy llenl<'rs In and ultimatE> purchasers of caudy were 
uttrnctt•d hy "uid methods nnd manner of pn<·klng St(('h I•rodnct, and llY 
Plt'mPnt o! thunee involved in sale thereof ns above set forth, and tberPl1Y 
lmlucrd to JlurcluH•P Ram<>, thus pa!'liPd and sold by It, in preference to 
thnt offered nud !-:old hy flahl <·ompPtltors who do not t1se ~"<nf'h or <>qnlvnte!lt 
methorls, mnny <l<'alf'rR WPJ'P lndncPd to purchase the cnudy thus otrerrd 
nud "old by it In prPfPr<'nC'e to nil others, by rrnson or preference gil'en 
thft'<'lo hy nltltnn!P lHJrclwo;pr on ncf'onnt of suth gnme of chance involved 
thrreln, nnrl with h•tul('Jl<'Y and eapacity, lwcause ot said gnme of chtlllce 
nlour, uuflllt·ly to llln•rt to It lt·nde and custom from its sold competitors 
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who do not use same or equivalent methods, exclude from such trade all 
competitors who are unwilling to and do not use such or equivalent 
practices or methods, lessen competition therein and tend to create 11 
monopoly thereof in it and such other distributors as use same or equiva· 
lent methods, deprive purchasing public of benefits of free competition in 
trade involved, and eliminate from said trade aU actual, and exclude there· 
from all potential, competitors wl10 do not adopt and use such or equim· 
lent methods, as contrary to public policy and criminal statutes: 

1fefd, That such acts and practices were to the prejudice of the pnbllc and com
petitors und constituted unfair methods of competition. 

Defore },/r, },file,~ J. Furna8, trial examiner. 
Mr. P. 0. J{olin8ki and Mr. Ilenry 0. Lank for the Commission. 

Col\IPLAINT 

Pursuant to the p~·ovisions of an Act of Congress approved Sep
tl'mber 26, 1014, entitled "An Act to create a Federal Trude Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that ·woody 
Candy Company, a corporation, hereinafter referred to as respond
ent, has b<>en and is using unfair methods of competition in com
llll~rce, as "commerce" is defined in said uct of Congress, and it ap
T>earing to said Commission that a proceeding by it in respect thereof 
Would be in the public interest, hereby issues its comphtint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized under the 
laws of the State of Oklahoma, with its principal place of business 
in the city of Oklahoma City, State .of Ok~ahoma. Respondent is 
llow and for several years last past has been engaged in the manufac
ture of candy and the sale and distribution thereof to wholesale and 
l'etail dealers located at points in the various States of the United 
States, and causes said products when so sold, to be transported from 
its place of business in Oklahoma City, State of Oklahoma, to pur
<:hasers thereof in other States of the United States, at their respec
tin~ places of business, and there is nm-v, and has been fo1' several 
.Years last past, a course of trade and commerce by said respondent 
in such candy, between nml among the States of the United States. 
In the course and conduct of the saitl business, respondent is in com
l>etition with other corporations and with individuals and partner
~hips engaged in the sale and distribution of candy and candy prod
llcts in commerce between and among the various States of the United 
States. 

PAn. 2. In the course and conduct of its business, as described in 
Para~raph 1 hereof, r£>spondent sells and has sold to wholesale and 
1'Nnil dealers, nrious packages or assortments of candy, so packed 
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and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
are hereinafter described for the purpose of showing the methods 
used by respondent, but this list is not all inclusive of the various 
packages, nor does it include all the details of the several sales 
plans which respondent has been or is using in the distribution of 
candy by lot or chance: 

(a) One. of said as~ortments is composed of a nnmbet· of small 
candy bars, a number of medium sized candy bars, and a numbet· of 
larger candy bars, together with a device commonly calletl a push 
card. The candy contained in said assortment is distributed to 
purchasers in the following manner: 

The push canl has R number of partially JWrforntPd di:;cs, uml, when a push 
is made and the disc spparated from the cnrd, n mnnber is disdoscd. Sales 
nre five CPnts each nnd the mujority of the numbers entitle the Iltlrchnl'lrr to one 
of the smnll burs of rntuly. .\ few of the numlwrs entitle the purehascr to one
of the medium sizrd burs of camly nnd thr<•e of the numbers entitle the pur
rhaser to oue of the large burs of cmuly, and t11e pun·ha~er of the lnst pu~h on 
the curd is entitlrd to oue of the lnt·ge burs of cnndy. The <·nr<l henrs stntements 
Informing customers n111l IH'OHpective customers us to which numbers rt>e<•ive the 
smull burs, which nmnbt•rs rPc<'ive the nwdium bur~;, und which numbers receive
the large burs, and that tho pnrchn:,;er of the last push on said card Is t•utitled 
to one of the !urge bnrs. The nnmhcrs on the dises, or pnshf's, are pffectively
concelllt>d from the )HII'l'hnser uu<l JH'osp<•dire purdwser until a sP)P('tiou has been 
mudo, and the <lise SPpnrntt•d from the curd. The fnet us to whether n pnr
rhn~er receives one of the smnll enn<ly burs, uno of the medium l'nndy bars, or 
one of the ]urge slzPd CllJ1(1y hnrs for till' prlee of th·e t'I'Ut:; Is thus dPtt·rmlnf'd 
wholly by lot or chuuce. 

(b) Another as~ortment nu1nnfuetured all<ltlistributed by respond
ent is composed of n nmnlwr of pieces of candy, !t number of bars of 
candy, ami one still larger bar of candy, together with a device com
monly called a. push card. The candy contained in said assortment 
is distributed to purchasers in the following manner: 

Tho pn~h rn•·d h:ls 11 tmmher of pnrtlnlly JlPrfornt!'tl di:-ws, mul wlwu u push 
!s mnde nnd the disc ~PJlllrniPtl from the l'Urd n lllllllhPr Is dlsdosPtl. Rales nt'e 
one CPnt Pnrh, nud the majority of the uumht•J'S f'lltltle the purdJnsl'r to one
of the smnll piP<'l'S of <·undy, but u ft•w of tlw numh<•rs eutltle the purdiUf<Pl' 
to oue of the large hat's of t•atuJ~·, 1111!1 the )llll'dulst•r of the last JH!sh is <•ntitled 
to rprp)\·e the still largt•r bnr of <·auul~·. Tlu• Jlllsh <·ani hPnrs ~>tntPmt•uts luform 
ing ('lJStOJil<'I'S !111!1 Jli'OS)It'l'f)ye ('UStOilll'J'S liS to whi!'h lllllllht•rs J'l'('!'iYC the f<lllllll 
ph•ccs of rnJHly, whil-h nnmht•t·s rt'l'l'ire the l:Hger hnrs of <·arHly, 1111t1 ~>tnting 

that the IHJrehust•r of the Jn;;t Jlllsh Is <•ulitl<'d to rP<·l'ire the ~<till largPr hnr 
of caudy. The uuml•ers on the di!S(·s ot· llll~lws ure l'lft·etlwly t•oueealcd from 
the pnrdJnsl'r untl vro~pl'etlve Jlllr<·lul~Pr until n !<l'll'diou hns ht•l'u made and 
the di~c sPparlltl'tl from the enrd. 'fhe faet ~~~ to wll!'thPr 11 IHJI'!'hustor r('('t'ire~ 

one of til., smull )lif'<'l'S of <·nu1ly, oue of thP Innwr llurs of enmly, or thl' JSiill 
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larger bar of eau<l.r for the prlee ot one CPut Is tim>! determined wholly by lot 
or chance. 

PAn. 3. The 'vholesale dealers to whom respondent sells its assort
nwnts, resell said assortments to retail dealers, and said retail deal
el's, and the retail dealers to ''"hom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
~o and plact!S in the hands of others the menus of conducting lotteries 
111 the sale of its products in accordance with the sales plans herein
aboye set forth, as a means of inducing purchasers thereof to pur
chase respondent's said products in preference to candy offered for 
sale and sold by its competitors. 

PAn. 4. The sale of said candy to the l)urchasing public as above 
alleged involves a game of chance or the sale of a chance to procure 
larger pieces or bars of candy in the manner alleged. 

Such sales of candy, along with the sale of such chances to procure 
lldditicmaJ bars of candy or packag£'s of candy or other articles of 
llterehandise in the manJH'r alh-'ged, are contrary to the established 
~ublic policy of the several States of the Unitell States and of the 
Government of the United States, and in many of the States of the 
Dnited States are contrary to local criminal statutes. The use by 
l·eHpondent of said method has the dangerous tendency unduly to 
hinder competition or create monopoly in this, to wit: that the use 
tltereof has the temlency and capacity to exclude from the branch 
of the candy trade involve1l in this proceeding competitors who do 
~Lot adopt and use the same methml or an equivalent or similar method 
lnvoiviJw the same or an £'1plindent or similar element of chance or 
lottery s~h£'me. 

By r£'ason of said faets many pen;ons, firms and corporations who 
lllake a!Hl sell candy in competition with respondent, as above alleged, 
are unwilling to offer for sale or sell candy so packed and assembled 
as aLow all£'g-eJ, or otherwise urrangeJ and packed for sale to the 
l)~rchasing public so as to im·oh·e a game of chance, or the sale 
\VIth such candy of a chanee to procure additional bars of candy 
or {>aekages of <'andy or other articles of nwt·ehandise by chance; and 
811C'h competitors refmin therefrom. 

PAu. 5. Many d£'alers in and ultimate purchasers of candy are 
attract£'<{ hy r(lspoUtll.'nt's said methods and mamwr of packing said 
C'untly, and by the ell'llll'nt of ('hance involved in the sale thereof in 
the Jnannet· al>OYe tl£'scribPtl, and are thereby induced to purchase 
said CUJH]y so paeked anti sold by respondent, in preference to candy 
olfer£',1 fot· sale oml sold by saicl competitors of rPspondent who do 

l!i8t21""-.1P-16 
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not use the same or equivalent methods. Many dealers in candy are 
induced to purchase ~aid candy so offered for sale and sold by 
respondent, in preference to all 'others, because said ultimate pur
chasers give preference to respondent's said candy on account of the 
said game of chance involved therein. The use of said methods by 
respondent has the tendency and capacity unfairly, and because of 
said game of chance alone, to divert to respondent trade and custom 
from its said competitors who do not use the same or. equivalent 
methods, to exclude from said candy trade all competitors who are 
unwilling to and who do not use the same or equivalent methods; to 
lessen competition in said candy trade, and to tend to create a mo
nopoly of said candy trade in respondent and such other distributors 
of candy as use the same or equivalent methods, and to deprive the 
purchasing public of the benefits of free competition in said candy 
trade. The use of said methods Ly the respondent has the tendency 
and capacity unfairly to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors who 
do not adopt and use said methods or equivalent methods that are 
contrary to public policy ancl to criminal statutes, as above alleged. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance, because such 
methods are contrary to the public policy or to the criminal statutes 
of certain of the States of the U11ited States, or l.wcause they are of the 
opinion that such methods are detrimental to public morals and to 
the morals of the purchasers of said candy, or because of any or all 
of said reasons. 

PAR. 7. The aforementioned methods, acts and practices of the re
~pon<lent tU'e all to the prejudice of the public and of respo11dent's 
competitors as hereinabove alleged. Said methods, acts and prac
tices constitute unfair methods of competition in commerce within 
1l1e intent and meaning of Sectio11 5 of an Act of Congrpss, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," appron•cl September 2G, 1914. 

REPORT, FJNDIXGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on January 31, 1936 issued, and on Feb· 
ruary 3, 1936 served, its complaint in this proceeding upon respond· 
ent 'Voody Candy Company, a corporation, charging it with the 
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use of unfair methods of competition in commerce in violation of the 
provisions of said act. Thereafter, respondent filed its answer dated 
August 31, 1936, admitting all the material allegations of the com
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com
plaint and answer thereto, briefs and oral arguments of counsel ha v
ing been waived; and the Commission, having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the fncts and its conclusion drawn therefrom: 

FINDINGS AS TO THE F.\CTS 

PARAGRAPH 1. Hespondent is a corporation organized under the 
laws of the State of Oklahoma, with its principal place of business 
located in the city of Oklahoma City, State of Oklahoma. Respond
ent is now, and for several years last past has been, engaged in the 
:tnanufaetnre of candy and in the sale awl distribution thereof to 
wholesale and retail dealers located at points in the various States 
of the United States. It causes said products when sold, to be trans
ported from its place of business in Oklahoma City, State of Okla
homa, to purchasers thereof in other States o£ the United States at 
their respective places of business. There is now, and has been for 
!-ieveral years last past, a course of tmtle and commerce by said re
spondent in such candy between and among the States of the United 
States. In the course and conduct of the said business, respondent 
is in competition with other corporations and with individuals and 
partnerships engaged in the sale and distribution of candy and candy 
products in commerce between and among the various States of the 
United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers various packages or assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
are hereinafter described for the purpose of showing the methods 
used by respondent, but this list is not all inclusive of the various 
packages and it does not include all the details of the several sales 
plans which respondent has been or is using in the distribution of 
(·andy by lot ·or chance. 

(a) One of said assortments is composed of a number of small 
candy bars, a number of medium sized candy bars, and a number of 
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larger candy bars, together with a device commonly called a 'tpush 
card." The candy contained in said assortment is distributed to pur
chasers in the following manner: The push card has a number of par
tially perforated discs, and when a push is made and the disc separated 
from the card a number is disclosed. Sales are 5¢ each, and the ma
jority of the numbers entitle the purchaser to one of the small bars 
of candy. A few of the numbers entitle the purchaser to one of the 
medium sized bars of candy, and three of the numbers entitle the 
purchaser to one of the large bars of candy. The purchaser of the 
last push on the card is entitled to one of the large bars of candy. 
The card bears statements informing customers and prospective cus
tomers as to which numbers receive the small bars, which numbers 
receive the medium bars, and which numbers receive the large bars, 
and that the purchaser of the last push on. said canl is entitled to one 
of the large bars. The numbers on the discs or pushes are effectively 
concealed from the purchaser aiHl prospeetive pnrehasrr until a 
selection has bern made and the disc srparat{'d from the card. The 
fact as to whether a purchaser t·eerires <liW of thr small enndy bar . .,, 
one of the meclium sized candy bars, or one of the large eandy 
bars, for the price of 5¢, is thus determined wholly by lot or chance. 

(b) Another assortment manufactured and distributed by respond
ent is composed of a number of pieces of candy, a number of bars of 
candy, and one still larger bar of candy, together with a device com
monly called a "push can!." The candy contained in said assortment 
is distributed to purchasers in the following mannrr: The push card 
has a number of partially perforated discs, and when a push is made 
and the disc separated from the card a number is disclosed. Sales 
are 1¢ each, and the majority of the numbers entitle the purchaser 
to one of the small pieces of candy, but a few of the numbers entitle 
the purchaS{'r to one of the large bars of candy, and the purchaser 
of the last push is entitled to receive the still larger bar of candy. 
The push card bears statenwnts informing customers and prospective 
customers as to which numbers receive the small pieces of candy, 
which numbers receive the larger bars of candy, and stating that the 
purchasrr of the last push is entitled to receive the still larger bar of 
candy. The numbers on discs or pushes are effecth·ely concealed 
from the purchaser and prospective purchnser until a selection has 
been made and the disc separated from the card. The fact as to 
whether a purchaser receives one of the small pieces of candy, one 
of the larger bars of candy, or the still larger bar of c;mdy, for the 
price of 1¢, is thus determinrd wholly hy lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments resell said assortnwnts to retail dealers, and said retail dPalers 
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and the retail dealers to whom respondent sells direct expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
~o and places in the hands of others the means of conducting lotteries 
In the sale of its products in accordance with the sales plans herein
above set forth, as a means of inducing purchasers thereof to purchase 
respondent's said products in preference to candy offered for sale and 
Rold by its competitors. 

PAn. 4. The sale of said candy to the purchasing public, as above 
found, involves a game of chance or the sale of a chance to procure 
larger pieces or bars of candy in the manner described. Such sales 
of candy, together with the sale of chances to procure larger pieces 
or bars of candy in the manner described, are contrary to the estab
lished public policy of the several States of the United States and of 
the Government of the United States, and in many of the States of the 
United States are contrary to local criminal statutes. The use by 
1·espondent of said methods has the tendency unduly to hinder com
petition or create monopoly in this, to wit: that the use thereof has the 
~endency and capacity to exclude from the branch of the candy trade 
lllvolved in this proceeding competitors who do not adopt and use 
the same methods or equivalent or similar methods involving the same 
Qr an equivalent or similar element of chance or lottery scheme. Dy 
:reason of said facts, many persons, firms, and corporations who make 
and sell candy in competition with respondent are unwilling to offer 
for sale or sell candy so packed and assembled as aboYe described, 
or otherwi;,;e arranged and packed for sale to the purchasing public 
so as to involve a game of chance or the sale with such candy of a 
chance to procure larger pieces or bars of candy, and such competitors 
refrain therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy 0:re at
tracted by respondent's said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in the 
tnanner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
the same or equivalent methods. Many dealers in candy are induced 
to purchase said candy so offered for sale and sold by respondent in 
lWeference to all others because said ultimate purchasers give prefer
ence to respondent's said candy on account of the said game of chance 
involYed therein. The use of said methods by respondent has the 
tendency and capacity, because of said game of chance alone, unfairly 
to divert to respondent trade and custom from its said competitors who 
uo not use the same or equivalent methods; to exclude from said 
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candy trade all competitors who are unwilling to and who do not use 
the same or equivalent methods; to lessen competition in said candy 
trade, and to tend to create a monopoly of said candy trade in respond
ent and such other distributors of candy as use the same or equivalent 
methods; and to deprive the purchasing public of the benefits of free 
competition in said candy trade. The use of said methods by re
spondent has the tendency and capacity unfairly to eliminate from 
said candy trade all actual competitors, and to exclude therefrom all 
potential competitors who do not adopt and use said methods or 
equivalent methods that are contrary to public policy and to criminal 
statutes. 

PAR. 6. :Many of said competitors of respondent are unwilling to 
adopt and use said methods or any method involving a game of 
chance or the sale of a chance to win something by chance, because 
such methods are contrary to public policy or to the criminal stat
utes of certain of the States of the United States, or because they are 
of the opinion that such methods are detrimental to public morals 
and to the morals of the purchasers of said candy, or because of any 
or all of said reasons. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Woody Candy 
Company, a corporation, are to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of compe
tition in commerce within the intent and meaning of Section 5 of 
an .Act of Congress, approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER 'fO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer of 
respondent dated August 31, 1936, admitting all the material allega
tions of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It i8 ordered, That the respondent, ·woody Candy Company, a cor
poration, its officers, representatives, agents, and employees, in con-
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~ection with the offering for sale, sale and distribution of candy in 
lnterstate commerce, do cease and desist from: 

1. Selling and distributing to wholesale dealers and jobbers, for 
resale to retail dealers and to retail dealers direct, candy so packed 
and assembled that sales of said candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers packages or assortments of candy which are 
Used, or may be used, without alteration or rearrangement of the 
~ontents of such packages or as:;ortments, to conduct a lottery, gam
Ing device, or gift enterprise in the sale or distribution of the candy 
contained in sai9, assortments to the public. 

3. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy, together with a device 
commonly called a "push card," for use, or which may be used, in 
distributing or selling said candy to the public at retail. 

4. Furnishing to retail and 'vholesale dealers and jobbers a device 
commonly called a "push card," either with packages or assortments 
of candy or separately, bearing a legend or legends or statements in
forming the purchasing public that the candy is being sold to the 
Public by lot or chance or in accordance with a sales plan which con
stitutes a lottery, gaming device, or gift enterprise. 

It i8 further ordered, That the respondent, 'Voody Candy Company, 
a corporation, shall, within 30 days after service upon it of this onler, 
file with the Commission a report in writing seWng forth in detail tho 
:tnanner and form in which it has complied with the order to cease and 
desist hereinabove set forth. 
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IN TilE MATTER OF 

FINE-REDING CANDY l\IANUF ACTURING COMPANY, INC. 

CO:IiPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIOS 
OF SEC. 5 OF AN .ACT OF CONGRESS Al'l'ROVED SEI".r. 2G, 1914 

Docket 2699. Complaint, Jan. 31, 1936-Dcf'i.sion, J-une l!J, 1937 

'Vhere a corporation eugaged in manufacture and sale of candy, including 
certain assortments whieh were so paekPd and 11Rl4Pmbled ns to involve 
use of a lottery scheme when sold a ud distributed to consumers thereof, 
and which iuchuled nsRortments Ruth as (1) number of small pietes ol 
candy, number of larger pieces or bars thereof, and one still larger piece, 
together with push cards, for sale under a plan, and in accordance with 
said card's explanatory l£>gend, pursuant to which purchaser received, for 
penny paid, one of the small pieces, or one of the larger pieces or bars, in 
accordance with pnrticular number pushed by dmnce, and purchaser of 
last pu~h was entitled, without chargt>, to the aforesaid still larger bar; 
and (2) number of small bars of candy, number of medium-sized bars, and 
number of still larger bars, together with pul'lh cnrd, for sale under a similar 
plain, and in acconlance with said card's explanatory l!'gend, pursunnt to 
which purchaser received, for five cents paid, one of the aforesaid pieces 
of varying size-

~old, to wholesalers a!l(l retailen:~ for llit<play nnd resale to purchasing publiC 
by the retailer-vendee, In accordunce with afo1·esaid plan, such assortments, 
and thereby supplied to nnd Jllaced in the hands of others the means ot 
conducting lotteries in the sale of said IJrodnds, in nccordance with such 
plan, contrnry to the t•:-;tabllHhPd public policy of the se,·eral States and of 
the United States GO\·ernment, and contrary, in ma'ny States, to local 
criminal statutt>s, nnd in ('Ompetition with many who, unwilling to ot'l'er 
and f;elJ candy so pnclwd aud assembled, or otherwi:;e arranged and packed 
for sale to pnrehasiug JHlblic, as to invoh·e u game of dumce or sale there
with of a chance to pro('nre larger pieces, rpfrnin therefrom, and in com· 
petition with mnny who nre unwilling to adopt nnd u><e said or any method 
involving gn me of thance or sale of a chnnce to win by chance, as con· 
trary to public policy or criminal f;tatutes as aforesaid, or as detrimental 
to public mornls and to morals of the vurchasers of snell products; 

"Tith result that many <kalers in nnd ultimate purchasers of candy were at· 
tractetl by 8nitl method~ 11nd manner of packing snch prod1wt, and bY 
element of chance involYed in F\ale thereof ll:'! above set forth, aud tht>rebY 
indu<'ed to purthast• ~<llml', tllllii! packed nnd ~<Old by it, in pref<•rence to 
that offen•d nnd f;old by ;;aid cump<'titors who do not use such or eqnivaler~t 
nwthodt!, mauy <leakrs were hulnc<'<l to pnrehtn;e the candy thus offered 
and sold by it, In JlrefPrPJlce to nll others, hPcnu><e of the game of ehnnce 
involYcd th<>rPin, 1111<1 with IPIHlPII<'Y nn<l capacity, heenuse of f>;aid gan1c 
of chance nlonc, unf;llrly to dlv<'!'t to It trn<le aud custom from its suid 
compPtitor>~ who do not use same or Pflnl\·alent methods, exclude frolll 
such trade nll com1wtitor>1 who nre unwilliug to and do not use such or 
equimlcnt I)l'llCtices or nwtlw<ls, lesspn competition tlwr<'in nn<l tend to 
create a monopoly therPof In It and such other distributors ns use same 
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or equivalent mf'thods, dE>prive purchnslng public of benefits of free com
petition in trade Involved, and eliminate from said trade all actual, and 
exclude therefrom all votential, competitors who do not adopt or use such 
or equimlent metlwds: 

Held, That such nets and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before !llr. 11/iles J. Furnas, trial examiner. 
11/r. P. 0. Kolinski and 11/r. llenry C. Lank for the Commission. 
Air. D. G. Johnson, of Oklahoma City, Okla., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled ''An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission, having reason to belieYe that Fine-Reeling Candy 
Mfg. Co. Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
?e in the public interest, hereby issues its complaint stating its char·ges 
ln that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized under the laws 
of the State of Oklahoma, with its principal place of business in the 
city of Oklahoma City, State of Oklahoma. Hespondent is now, and 
for several years last past has been engaged in the manufacture of 
candy and the sale and distribution thereof to wholesale and retail 
dealers located at points in the various States of the United States, 
and causes said products when so sold, to be transported from its place 
of business in Oklahoma City, State of Oklahoma, to purchasers 
thereof in other States of the United States, at their respective places 
of business, and there is now, and has been for several years last past, 
n course of trade and commerce by said respondent in such candy, 
between and among the States of the United States. In the course and 
conduct of the said business, respondent is in competition with other 
corporations and with individuals and partnerships engaged in the 
foa}e and distribution of candy and candy products in commerce 
between and among the various States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
Paragraph 1 hen'of, respondent sells and has sold to wholesale and 
t·etail dealers, various packages or assortments of camly, so packed and 
assembled as to involve the use of a lottery scheme when sold and dis
tributed to the consumers thereof. Certain of said packages are here
inafter described for the purpose of showing the methods used by 
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respondent, but this list is not all inclusive of the various packages, 
11or does it include all the details of the several sales plans which 
respondent has been or is using in the distribution of candy by lot 
or chance: 

(a) One of said assortments is composed of a number of small pieces of candy, 
a number of larger pieces or bars of candy, and one still larger piece of candy, 
together with a device commonly called a push card. The candy contained in 
!'aid assortment is distributed to purchasers in the following manner: 

The push card has a number of partially perforated discs and when a push 
is made and the disc separated from the card a number is disclosed. Sales 
are one cent each and the card bears statements informing customers and 
prospective customers that certain specified numbers receive one of the small 
pieces of candy, that certain other spedfied numbers .receive one of the larger 
pieces or bars of candy, and tllat the purchaser of the last push from said 
card receives the still larger bar of candy. The numbers on the discs or 
pushes are effectively concealed from the purchaser and prospective purchaser 
until a selection has been made and the disc separated from the card. The 
fact as to whether a purchaser receives a small piece of candy, a larger piece 
of candy, or the still larger bar of candy for the price of one cent Is thus 
determined wholly by lot or chance. 

(b) .Another assortment manufactured nud distributed by the rcsvoudent is 
composed of a number of small bars of candy, a number of medium sized 
bars of candy, aud a number of stlll larger bars of candy, together with a 
device commonly called a push card. The candy contained in said assortment 
is distributed to purchasers in the following manner: 

The candy contained in said assortment is distributed to purchasers in a 
similar manner to that shown by the sales plan described in subparagraph (a) 
except that sales are five cents each instead of one cent each and the pieces 
or bars of candy are larger than the corresponding 11ieces or bnrs of candY 
in the assortment referred to in subparagraph (a). 

PAn. 3. The wholesale dealers to whom respondent sells its assort· 
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public 
in accordance with the aforesaid sales plans. Respondent thus sup· 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales 
plans hereinaboye set forth, as a means of inducing purchasers 
thereof to purchase respondent's said products in preference to candy 
offered for sale and sold by its competitors. 

PAn. 4. The sale of said candy to the purchasing public as above 
alleged involves a game of chance or the sale of a chance to procure 
larger pieces or bars of candy in the manner alleged. 

Such sales of candy, along with the sale of such chances to pro· 
cure additional bars of candy or packages of candy or other articles 
of merchandise in the manner alleged, are contrary to the established 
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Public policy of the several States of the United States and of the 
Government of the United States, and in many of the States of the 
United States are contrary to local criminal statutes. The use by 
r:spondent of said method has the dangerous tendency unduly to 
hinder competition or create monopoly in this, to wit: that the use 
thereof has the tendency and capacity to exclude from the branch of 
the candy trade involved in this proceeding competitors who do not 
~dopt and use the same method or an equivalent or similar method 
Involving the same or an equivalent or similar element of chance or 
lottery scheme. 

By reason of snid facts many persons, firms, and corporations who 
lllake and sell candy in competition with respondent, as above alleged, 
are unwilling to offer for sale or sell candy so packed and assembled 
as above alleged, or otherwise arranged and packed for sale to the 
Purchasing public so as to involve a game of chance, or the sale with 
such candy of a chance to procure additional bars 0f candy or pack
ages of candy or other articles of merchandise Ly chance; and such 
~ornpetitors refrain therefrom. 

:PAn. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said methods and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
{l.tl'ered for sale and sold by said competitors of respondent who do 
~ot use the same or equivalent methods. l\Iany dealers in candy are 
Induced to purchase said candy so offered for sale and sold by re
s~ondent, in preference to all others, because said ultimate purchasers 
give preference to respondent's said candy on account of the said 
g"arne of chanee involved therein. The use of said methods by respond-
1lnt has the tendency and capaeity unfairly, and because of said game 
{)f. chance alone, to divert to respondent trade and custom from its 
~aid competitors who do not use the same or equivalent methods, to 
elc]ude from said candy trade all competitors who are unwilling to 
ttnd who do not use the same or equivalent methods; to lessen com
Petition in said candy trade, and to tend to create a monopoly of said 
candy trade in respondent and such other distributors of candy as 
'llse the same or equivalent methods, and to deprive the purchasing 
Public of the benefit of free competition in so.id candy trade. The use 
c)f. said methods by the respondent has the tendency and capacity un
falrly to eliminate from said candy trade all actual competitors, and 
to exclude therefrom all potential competitors who do not adopt and 
'llse said methods or equivalent methods that are contrary to public 
Policy and to criminal statutes, as above alleged. 
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PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any methou involving a game of chance 
or the sale of a chance to win something by chance, because such 
methods are contrary to the public policy or to the criminal statutes 
of certain of the States of the United States, or because they are of 
the opinion that such methods are detrimental to public morals and 
to the morals of the purchasers of said candy, or because of any or 
all of said reasons. 

PAR. 7. The afore!llentioned methods, acts, antl practices of the 
respondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said methods, acts and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPOHT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on January 31, 1936, issued, and on 
February 3, 1936, served, its complaint in this proceeding upon re· 
spondent, Fine-Reeling Candy Manufacturing Company, Inc., a cor· 
poration, charging it with the use of nnfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent's answer, the 
Commission, by order entered herein, granted respondent's request 
for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and the substitute an::.·wer, briefs and oral arguments of counsel hav· 
ing been wai.wd; and the Commission, having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its find· 
ings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is a corporation organized under the 
laws of the State of Oklahoma, with its principal place of business 
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in the city of Oklahoma City, State of Oklahoma. Respondent is 
now, and for several years last past has been, engaged in the manu
facture of candy aml in the sale and distribution thereof to whole
sale and retail dealers located at points in the various States of the 
United States. It causes said products when sold to be transported 
from its place of business in Oklahoma City, State of Oklahoma, to 
Purchasers thereof in other States of the United States at their re-
8Pective places of business. There is now, and has been for several 
~ears last past, a course of trade and commerce by said respondent 
111 sueh candy between and among the States of the United States. 
In the course and conduct of the said business, respondent is in com
Petition with other corporations and with individuals and partner
ships engaged in the sale and distribution of candy and candy prod
Ucts in commerce between and among the various States of the 
United States. 

PAn. 2. In the comse and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale and 
l'etail dealers various packages or assortments of candy so packed 
Hnd assembled as to invoh·e the use of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
Hl'e hereinafter described for the purpose of showing the methods 
11~ed by respondent, but this list is not all inclusive of the various 
l)ackages, and it does not include all the details of the several sales 
l'lans which respondent has been or is using in the distribution of 
canuy by lot or chance. 

(a) One of said assortments is composed of a number of small 
}lieces of candy, a number of larger pieces or bars of candy, and one 
!still larger piece of candy, together with a device commonly called 
a Push card. The candy contained in said assortments is distributed 
to purchasers in the following manner: 

The push mrd hns n lllllllhi'J' of partially !Jt>rforated di~cs U]](l wlwn a push 
Is Illude and the disc Sl')Jarated from the <·ard a number is disdost>d. Sales 
lire one cent eaeh flJl{l the <>nrd bears statt-ments Informing custonwrs and 
llrto;;ppctive customers thnt certain specified numbers receive one of the small 
NPees of caudy, that cf'rtain other s)lPeifiert numbf'rs receive one of the larger 
l•l<•ct•s or bnrs of candy, aud that the vur<>haser of the last push from said card 
''<'<'<'ires the still largpr lmr of cnudy. The numbers on the discs or 1mshcs are 
<•frectlvel;v conc<•ulcd fz·om the vurdJilSf'r and pro>1JlPctive purchaser until a 
111'h•<·tion hns bP<'ll mude and the disc separated from the card. The fact as 
to '"lwther n }mreh11s1•r l'f'Ceives a small picee of cnndy, n larger piPce of candy, 
or the still lnr~er bur of cnncly for the Jll'i(·e of one cent is tlms <leterminc>rt 
' 1'holly by lot or ehanee. 

(b) Another assortment manufactured and distributed by the 
l'ef.;pondent is compm;Pd of a number of small bars of candy, a num-
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ber of medium sized bars of candy, and a number of still larger bars 
of candy, together ~ith a device commonly called a push card. The 
candy contained in said assortment is distributed to purchasers in 
the following manner: 

The cnnuy contained in salu assortment is distributed to purchasers fn a 
similar manner to that shown by the sales plan described in subparagraph 
(a) except that sales are fi\'e cents each instead of one cent <'ach and the pieces 
or bnrs of candy are larger than the corresponding pieces or bars of candy ill 
the assortment referred to in subparagraph (a.). 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments resell said assortments to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells direct expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans herein
above set forth, as a means of inducing purchasers thereof to purchase 
respondent's said products in preference to candy offered for sale and 
sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public, as above 
found, involves a game of chance or the sale of a chance to procure 
larger pieces or bars of candy in the manner described. Such sales of 
candy, together with the sale of such chances to procure larger pieces 
or bars of candy in the manner described, are contrary to the estab
lished public policy of the several States of the United States and of 
the Government of the United States, and in many of the States of 
the United States are contrary to local criminal statutes. The use by 
respondent of said methods has the tendency unduly to hi)lder compe' 
titian or create monopoly in this, to wit: that the use thereof has the 
tendency and capacity to exclude from the branch of the candY 
trade involved in this proceeding competitors who do not adopt and 
use the same methods or equivalent or similar methods involving the 
same or an equivalent or similar element of chance or lottery scheme. 
Dy reason of said facts, many persons, firms, and corporations who 
make and sell candy in competition with respondent are unwilling to 
offer for sale or sell candy so packed and assembled as aboye described, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance or the sale with such candy of a 
chance to procure larger pieces or bars of candy by chance, and such 
competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said methods and manner of packing said 
candy and by the element of chance involYed in the sale thereof in 
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the manuer above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy offered 
for sale and sold by safd competitors of respondent who do not use 
the same or equivalent metfiods. Many dealers in candy are induced 
to purchase said candy so offered for sale and. sold by respondent in 
preference to all others because of the said game of chance involved 
therein. The use of said methods by respondent has the tendency and 
capacity unfairly, and. because of said game of chance alone, to divert 
to respondent trade and custom from its said. competitors who do not 
use the same or equivalent methods; to exclude from said candy trad.e 
all competitors who are unwilling to and who do not use the same or 
equivalent methods; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and such 
other distributors of candy as use the same or equivalent methods; 
and to deprive the purchasing public of the benefit of free competition 
in said cand.y trade. The use of said method.s by respondent has the 
tendency and capacity unfairly to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competitors 
Who do not adopt and use said methods or equivalent methods. 

PAn. 6. Many of said competitors of respondent are unwilling to 
· adopt and use said methods orany method involving a game of chance 

or the sale of a chance to win something by chance because such meth
ods are contrary to the public policy or to the criminal statutes of 
ce.rtain o:f the States of the United States, or because they are o:f the 
opinion that such methods are detrimental to public morals and to the 
morals of the purchasers of said candy, or because of any or all of said 
l'easons. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Fine-Reding 
Candy Manufacturing Company, Inc., -are to the prejudice o:f the 
Public and respondent's competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to d.efine its powers and duties, 
nnd for other purposes." 

OI!DER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trad.e Commis
l-.ion upon the complaint of the Commission nnd the answer of respond
ent dated August 31, 193G, admitting all the material allegations of the 
con1plaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and the Commission having made its 
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findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It i8 ordered, That the respondent, Fine-Ueding Candy Manu
facturing Company, Inc., a corporation, its officers, representati,·es, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of candy in interstate commerce, do forthwith cease 
and desist from : 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used, or which 
may be used, without alteration or rearrangement of the contents of 
such assortments, to conduct a lottery, gaming device, or gift enter· 
prise in the sale or distribution of the candy contained in said 
assortments to the public. 

3. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy, together with a device 
commonly called a "push card", for use, or which may be used, in 
distributing or selling candy to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a de
Yice commonly called a "push card," either with assortments of candy 
or separately, bearing a legend or legends or statements informing 
the purchasing public that the eandy is being sold to the public by 
lot or chance or in accordance with a sales plan which constitutes a 
lottery, gaming device, ~r gi~t enterprise. 

It i8 further ordend, That the respondent, Fine-Reding Candy 
Manufacturing Company, Inc., a corporation, shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with the order to cense and desist hereinabove set forth. 
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IN THE MATI'ER OF 

WILLIAMS-CRAHAN COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. li OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docl•et !704. Complaint, Jan. 31, 1936-Decision, June 19, 1937 

Where a corporation engaged in manufacture and sale of candy, including cer
tain assortments which were so packed and assembled as to involve use 
of a lottery scheme when sold and distributed to consumers thereof, and 
which included assortments such as (1) number of penny pieces of candy 
of uniform size and shape, the enclosed concealed centers of majority of 
which were cream, together with a number of larger pieces to be given 
as prizes to chance purchasers of aforesaiu penny pieces of uniform size, 
etc., enclosed concealed centers of which were, instead, red cinnamon, 
and also to those purchasers of lust one of said uniform penny pieces in 
each of the two trays into which assortment was divided, without further 
charge, and togethel' with, also, explanatory display card for retailer's use; 
(2) number of small pieces of candy, together with number of larger 
pieces and two still larger pieces, and punchboard or push card, for sale 
under a plan, and in accordance with said card's explanatory legend, pur
suant to which purchaser received, for five cents paid, one of the small or 
one of the larger pieces, in accordance with particular number pushed by 
chance, and maker of last push in each of the two sections into which 
cards were divided received one of the still larger pieces; and (3) num
ber of bars of candy of uniform size, together with push card or punch
board, for sale under a plan, and in accordance with explanatory legend 
on said card or board, pursuant to which purchaser paid amount ranging 
from one cent to five cents for uniform size pieces thus sold, in accordance 
with particular number pushed by chance-

Sold, to wholesalers and retailers for display and resale to purchasing public 
by the retailer·vendee, in accordance with aforesaid plan, such assortments, 
and thereby supplied to and placed in the hands of others the means of 
conducting lotteries in the sale of said products, In accordance with such 
plan·s, contrary to public policy as long recognized in the common law and 
eriminal statutes, and contrary to an established public policy of the United 
States Government, and in competition with many who, unwilling to offer 
and sen candy so packed and assembled, or otherwise arranged and packed 
for sale to purchasing public, as to involve a game of chance or sale 
therewith of a chance to procure larger pieces, refrain therefrom, and 
in competition with muny who arc unwilling to adopt and usc said or any 
method inmlving game of chnnrc, or sale of a chance to win by chance, 
or other method contrary to public policy i 

With result that many dealers. in and ultimate purchasers of candy were 
attracted by said methods and manner of pac·king such product, and by 
clement of chance involved in sale tlwreof as rbove set forth, and thereby 
indueed to purchase same, thns packed and sold. by it, in preference to 
that otl'erell and sold by said competitors who do not use such or equivalent 

158121"'-31}--17 
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methods, and with tendency and capacity, because of liiaid game of chance, 
to divert to it trade and custom from itf! said competitors, to exclude 
from such trade all competitors who are unwilling to and do not use such 
or equivalent practices or methods as unlawful, lessen competition therein 
and tend to create a monopoly thereof in it and such other distributors as 
use same or equivalent methods, deprive purchasing public of benefits of 
free competition in trade involved, and eliminate from said trnde all actual, 
and exclude therefrom all potential, competitors who do not adopt and use 
such or equivalent methods : 

Held, That such acts and practices were to the prejudice of tile public and com
petitors and constituted unfair methods of competition. 

Defore Mr. Miles J. Furnas, trial examiner. 
Mr. P. 0. J(olinski and Mr. Henry 0. Lank for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Williams
Crahan Company, a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in com
merce, as "commerce" is defined in said act of Congress, and it ap
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation, organized under the 
laws of the State of Oklahoma with its principal office and place of 
business in the city of Oklahoma City, State of Oklahoma. Respond
ent is now, and for several years last past, has been engaged in the 
manufacture of candy and in the sale and distribution thereof to 
wholesale and retail dealers located at points in the various States of 
the United States, and causes said products, when so sold, to be trans
ported from its place of business in the city of Oklahoma City, State 
of Oklahoma, to purchasers thereof in other States of the United 
States at their respective places of business, and there is now, and 
has been for several years last past, a course of trade and commerce 
by said respondent in such candy, between and among the States of 
the United States. In the course and conduct of the said business, 
respondent is in competition with other corporations and with indi
viduals and partnerships engaged in the sale and distribution of 
candy and candy products in commerce between and among the var
ious States of the United States. 

PAR. 2. In the course and conduct of its business, as d£>scribed in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
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retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. Certain of said packages are 
hereinafter described for the purpose of showing the methods used 
by respondent, but this list is not all inclusive of the various pack
ages, nor does it include all the details of the several sales plans which 
respondent has been or is using in the distribution of candy by lot 
or chance: 

(a) One of said assortments is composed of a number of pieces 
of candy of unifonn size, shape, and quality, together with a number 
of larger pieces of c;andy, which larger pieces of candy are to be 
given as prizes to purchasers of said pieces of candy of uniform size, 
shape, and quality, in the following manner: 

The majority of the said pieces of candy of uniform size, shape, and quality, 
have cream centers, but a small number of said pieces of candy have centers 
containing red cinnamon. The said pieces of candy of uniform size, shape, and 
Quality, retail at the pl·ice of one cent each, but the purchaser who procures 
one of the snill pieces of caudy lHtving a center of red cinnamon, Is entitled to 
receiYe, and is to be given free of chrn-ge, one of the said larger pieces of 
candy heretofore rcferrt>d to. The ns~ortment is packed in two trays, and the 
Purchaser of the last piece of candy of uniform size, shape, and quality in 
each tray, is entitled to receive, and is to be given free of charge, one of tlle 
larger pieces of candy heretofore referred to. The fact as to wllether the 
Pieces of candy of uniform size, shape, and quality are of whipped c1·eam 
throughout, or contain red cinnamon, is effectively concealed from the pur· 
chasers and prospective purchasers until a selection bas been made and the 
Piece of candy brol,en open. The aforesaid purchasers procuring a candy hav
ing red cinnamon in the center thus procure one of the said larger pieces of 
candy wholly by lot or chance, and tile purchaser of the last piece of candy 
of uniform size, shape, and quality, in each of said trays, also procures one of 
the larger pieces of candy wholly by lot or chance. 

The respondent furnishes to said wholesale and retail dealers, with 
said assortment, a display card to be used by the retail dealer in 
offering said candy to the public. The display card bears a legend 
or statement informing the prospective purchaser that the said candy 
is being sold in accordance with the above described sales plan. 

(b) Another assortment manufactured and distributed by respond
ent is composod of a number of small pieces of candy, together with 
a number of larger pieces of candy, and two still larger pieces of 
candy, and a device commonly known as a punchboard or push card. 
The candy contained in said assortment is distributed to purchasers 
in the following manner: 

The push card has a number of partially perforated discs, and when a push 
is made and the disc separated from the card, a number is disclosed. The 
<liscs on said curd are divided Into two sections and sales are 5¢ ench. The 



226 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25F.T. C. 

card bears statements or legends informing customers and prospective cus· 
tomers that certain numbers indicated receive one of the small pieces of candy, 
that other numbers receive one of the larger pieces of candy, and that the last 
push In each section receives one of the stlll larger bars of candy. The legends 
on the discs or pushes are effectively concealed from the purchaser and pros· 
pective purchaser until a selection has been made and the disc separated from 
the card. The fact as to whether a purchaser receives one of the small pieces 
of candy, one of the bars of candy, or one of the still larger bars of candy in 
said assortment, is thus determined wholly by lot or chance. 

(c) Another assortment manufactured and distributed by respond
ent is composed of a number of bars of candy of uniform size, to
gether with a device commonly known as a J?USh card or punch
board. The candy contained in said assortment is distributed to 
purchasers in the following manner: 

The push card has a number of partially perforated discs, and when a 
push is made and the disc separated from the card, a number is disclosed. 
The numbers of said discs are 1¢, 2¢, 3¢, 4¢, or 5¢, and the customer pays 
the price marked on said disc. The numbers on said discs are effectively con· 
cealed from the purchasers and prospective purchasers until a selection has 
been made and the disc separated from the card. The fact as to whether 
a purchaser pays 1¢, 2¢, 3¢, 4¢, or 5¢ for a bar of candy Is thus determined 
wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments, resell said assortments to retail dealers, and said retail deal
ers and the retail dealers to whom respondent sells direct, expose 
said assortments for sale, and sell said candy to the purchasing 
public in accordance with the aforesaid sales plans. Respondent 
thus supplies to and places in the hands of others the means of con
ducting lotteries in the sale of its products in accordance with the 
sales plans hereinabove set forth, as a means of inducing purchasers 
thereof to purchase respondent's said products in preference to candy 
offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
<'hance to procure (a) and (b) larger pieces of candy; or (c) bars 
of candy at a price less than 5¢. 

The use by respondent of the said methods of the sale of candies, 
and the sale of candies by and through the use thereof and by the 
aid of said methods is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy; 
and is contrary to an established public policy of the Government of 
the United States. The use by respondent of said methods has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to "·it: that the use thereof has the tendency and capacity 
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to exclude from the branch of the candy trade involved in this 
proceeding competitors who do not adopt and use the same method 
or an equivalent or similar method involving the same or equivalent 
or similar element of chance or lottery scheme. 

'Vherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled 
as above alleged, or otherwise arranged and packed for sale to the 
purchasing public so as to involve a game of chance, and such com
petitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or "equivalent methods. The use of said method by 
l'espondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the !'arne or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and 
"·ho do not use the same or an equivalent method because the same 
is unlawful; to lessen competition in said candy trade, and to tend to 
rreate a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

PAR. G. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAR. 7. The aforementioned methods, acts, and practices of the 
l'l'spondent are all to the prejudice of the public and of respondent's 
tompetitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent ami meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS TO THE FAors, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on January 31, 1936, issued, and on Feb
ruary 3, 1936, served its complaint in this proceeding upon respond
ent, '\Villiams-Crahan Company, a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. Thereafter, respondent filed its answer dated 
August 31, 1936, admitting all the material allegations of the com· 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure. Thereafter, this proceeding regularly 
came on for final hearing before the Commission <.'11 the said com· 
plaint and answer thereto, briefs and oral arguments of counsel hav
ing been waived; and the Commission having duly considered the 
same and being now :fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the :facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PM!AGRAPI-I 1. Respondent is a corporation organized under the laws 
of the State of Oklahoma, with its principal office and place of busi
ness located in the city of Oklahoma City, State of Oklahoma. Re· 
spomlent, is now, and for several years last past, has been engaged 
in the manufacture of candy and in the sale and distribution thereof 
to wholesale and retail dealers located at points in the various States 
of the United States. It causes said products when sold to be trans· 
ported :from its place of bu5iness in the city of Oklahoma City, State 
of Oklahoma, to purchasers thereof in other States of the United 
States at their respective places of business. There is now, and has 
been :for several years last past, a course of trade and commerce by 
said respondent in such candy between and among the States of the 
United States. In the course and conduct of the said business, 
respondent is in competition with other corporations and with indi
viduals and partnerships engaged in the sale and distribution of 
candy and candy products in commerce between and among the 
various States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sohl to wholesale and 
retail dealers various packages or assortments of candy so packed 
and assembled as to im·olve the use of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
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are I1ereinafter described for the purpose of showing the methods 
used by respondent, but this list is not all inclusive of the various 
packages and it does not include all the details of the several sales 
plans which l'esponclent has been or is using in the distribution of 
candy by lot or chance. 

(a) One of said assortments is composed of a number of pieces of 
candy of uniform size, shape, and quality, together with a number of 
larger pieces of candy, which larger pieces of candy are to be given 
as prizes to purchasers of said pieces of candy of uniform size, shape, 
and quality, in the following manner: The majority of the said pieces 
of candy of uniform size, shape, and quality have cream centers, 
but a small number of said pieces of candy have centers containing 
red cinnamon. The said pieces of candy of uniform size, shape and 
quality retail at tlu:. price of 1¢ each, but the purchaser who procures 
one of the said pieces of candy having a center of red cinnamon is 
entitled to receive and is to be given free of charge one of the said 
larger pieces of candy heretofore referred to. The assortment is 
Packed in two trays, and the purchaser of the last piece of candy of 
Uniform size, shape, and quality in each tray is entitled to receive 
ancl is to be given free of charge one of the larger pieces of candy 
heretofore referred to. The fact as to whether the pieces of candy 
<lf uniform size, shape, and quality are of whipped cream through
out, or contain red cinnamon, is effectively concealed from the pur
chasers and prospective purchasers until a selection has been made 
and the piece of candy selected broken open. The aforesaid pur
chasers procuring a candy having red cinnamon in the center thus 
Procure one of the said larger pieces of candy wholly by lot or chance, 
and the purchaser of the last piece of candy of uniform size, shnpe, 
and quality in each of said trays also procures one of ihe larger 
Pieces of candy wholly by lot or chance. RespondE>nt fumishe3 to 
said wholesale and retail dealers with said assortment a display card 
to be used by the retail dealer in offering said candy to the public. 
'I'he display card bears a statement or legend informing the prospec
tive purchaser that the said candy is bei11g sold in accordance with 
the aboYe described plan. 

(b) Another assortment manufactured and distributed by respond
E>nt is composed of a number of small pieces of candy, together with 
a number of larger pieces of candy and two still larger pieces of 
candy, and a device commonly known as a "punchboard" or "push 
card." The candy contained in said assortment is distributed to 
Purchasers in the following manner: The push card has a number 
of partially perforated discs, and when a push is made and the disc 
Separated from the card a number is disclosed. The discs on said 
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card are divided into two sections, and sales are 5¢ each. The card 
bears statements or legeitds informing customers and prospective 
customers that certain numbers indicated receive one of the small 
pieces of candy, that other numbers receive one of the larger 
pieces of candy, and that the last push in each section receives one 
of the still larger pieces of candy. The legends on the discs or 
pushes are effectively concealed from the purchaser and prospective 
purchaser until a selection has been made and the disc separated 
from the card. The fact as to whether a purchaser receives one of 
the small pieces of candy, one of the larger pieces of candy, or one 
of the still larger pieces of candy in said assortment, is thus deter· 
mined wholly by lot or chance. 

(c) Another assortment manufactured and distributed by respond· 
ent is composed of a number of bars of candy of uniform size, to· 
gether with a device commonly known as a "push card" or "punch· 
board." The candy contained in said assortment is distributed to 
purchasers in the following manner: The push card has a number of 
partially perforated discs, and when a push is made and the disc 
separated from the card a number is disclosed. The numbers on said 
discs are 1¢, 2¢, 3¢ 4¢, or 5¢, and the customer pays the price marked 
on said disc. The numbers on said discs are effectively concealed from 
the purchasers and prospective purchasers until a selection has been 
made and the disc separated from the card. The fact as to whether 
a purchaser pays 1¢, 2¢, 3¢, 4¢, or 5¢, for a bar of candy is thus de· 
termined wholly by lot or chance. 

PAn. 3. The wholesale dealers to whom respondent sells its as· 
sortments resell said assortments to retail dealers, and said retail 
dealers and the retail dealers to whom respondent sells direct expose 
said assortments for sale and sell said candy to the purchasing pub· 
lie in accordance with the aforesaid sales plans. Respondent thus 
supplies to and places in the hands of others the means of conduct· 
ing lotteries in the sale of its products in accordance with the sales 
plans hereinabove set forth, as a means of inducing purchasers 
thereof to purchase respondent's said products in preference to candY 
offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure (a) and (b) larger pieces of candy, or (c) bars 
of candy at a price less than 5¢. The use by respondent of the said 
methods in the sale of candies, and the sale of candies by and through 
the use thereof and Ly the aid of said methods, is a practice of the 
sort which the common law and criminal statutes have long deemed 
contrary to public policy, and is contrary to an established public 
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policy of the Government of the United States. The u~e by respondent 
of said methods has the tendency unduly to hinder competition or cre
ate monopoly in this, to wit: that the use thereof has the tendency 
~nd capacity to exclude from the branch of the candy trade involved 
lll this proceeding competitors who do not adopt and use the same 
:methods or equivalent or similar methods involving the same or an 
equivalent or similar element of chance or lottery scheme. Many 
Persons, firms, and corporations who make and sell candy in com
petition with the respondent, as above found, are unwilling to offer 
for sale or sell candy so packed and assembled as above described, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
!?aid candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said methods by 
respondent has the tendency and capacity, because of said game o£ 
chance, to divert to respondent trade and custom from its said com
Petitors who do not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are un
lawful; to lessen competition in said candy trade, and to tend to cre
ate a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or equivalent methods; and 
~o deprive the purchasing public of the benefit of free competition 
lll said candy trade. The use of said methods by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors who do not adopt and use said methods or equivalent methods. 

PAn. 6. J\fany of said competitors of respondent are unwilling to 
adopt and use said methods or any method involving a game of chance 
or the sale of a chance to win something by chance, or any other 
lllethod that is coutrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respondent, 'Villiams-Cra
han Company, a corporation, are to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi-
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tion in commerce within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the ans>Yer of re· 
spondent dated August 31, 1936, admitting all the material allega· 
tions of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap· 
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commisson, to define its powers and fluties, and for other 
purposes." 

It is ordered, That the respondent, \Villiams-Crahan Company, a 
corporation, its officers, representatives, agents, nnd employees, in con
nection with the offering foi· sale, sale, and distribution of candy in 
interstate commerce, do cease and desist from: 

1. Selling and distributing to wholesale dealers and jobbers, for 
resale to retail dealers and to retail dealers direct, candy so packed 
and assembled that sales of said candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers, packages or assortments of candy which are 
used, or may be used, without alteration or rearrangement of the con
tents of such packages or assortments, to conduct a lottery, gaming 
device, or gift enterprise, in the sale or distribution of the candy con· 
tained in said assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of a different color, together with larger 
pieces of candy, which larger pieces of candy are to be given as prizes 
to the purchaser procuring a piece of candy with a center of a par· 
ticular color. 

4. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy, together with a device 
commonly called a "push card" or a "punchboard," for use or which 
may bo used in distributing or selling said candy to the public at 
retail. 
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5. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a "push card" or a "punchboard," either with pack
ages or assortments of candy or separately, bearing a legend or leg
ends or statements informing the purchasing public that the candy is 
being sold to the public by lot or chance or in accol'dance with a sales 
plan which constitutes a lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent 'Villiams-Crahan Com
pany, a corporation, shall, within 30 days after service upon it of this 
orderr file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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IN THE MATIER OF 

STARTUP CANDY COMPANY 

COllPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2705. Complaint, Jan. 31, 1936-Decision, June 19, 1937 

Where a corporation engaged in manufacture and sale of "straight" goods candy, 
and also of so-called ''break and take," "draw," or "deal" assortments, sale 
and distribution of which type candy, in constant demand and affording, in 
connection with sale thereof to public, means or opportunity of obtaining 
a prize or becoming a winner by lot or chance, and providing an easy means 
of disposing of such products, teaches and encourages gambling among 
children, comprising, by far, majority of purchasers and consumers of such 
type, and sale and distribution of which in the markets of many manufac
turers who sell their "straight" goods in interstate commerce in comp<'titlon 
with the other, has been followed by a marked decrease in sales of such 
"straight'' goods due to gambling or lottery feature connected with said 
"break and take," "draw," or "deal" cundy, preferred by consumers because of 
gambling feature connected therewith, and sale of which candy, so packed 
and as~Pmbled as to enable retail dealers, without alteration, addition or 
rearrangement, to resell same to consuming public by lot or chance, Is 
contrary to public policy~ 

Sold, to wholesalers, jobbers, and retailers, certain packages or assortments of 
candy which were so packed and assembled as to involve, or which were 
designed to or might involve, the use of a lottery scheme when sold and 
distributed to the ultimate consumers thereof, and several of which were 
composed of (a) number of penny pieces of uniform size and shape, together 
with explanatory display card for retailer's use, and number of larger 
pieces or bars of candy, to be given as prizes to purchasers by chance 
of a relatively few of said uniform penny pieces, conceal!'d colored centers 
of which differed from those of the majority, and also together with small 
pacl.age of candy, to be given free of charge to purchaser of last uniform 
piece in assortment, (b) number of small pieces of candy, number of larger 
pi!'ces and bars of candy, and nur:nber of small packages of candy, together 
with push card, for sale and distribution to consuming public under a plan, 
and in accordance with said board's explanatory legend, by which purchaser 
received, for penny pal<l, one of small pieces, one of larger pieces, one of 
bars, or one of small packages, In accordance with number puslled by 
chance, and purchaser of lust push or punch was entitled also to one of such 
pn<·kages, and (c) of number of candy bars, together with push card, for dis
tribution to consuming public under a plan, and in accordance with said 
card's explanatory legend, by which purchaser received, for five cents paid, 
one, two, three, four, or five bars, dependent upon legend disclosed by chance 
by push, and purchaser of last push received six: so assembled and packed 
that they WPre designed to be, and were, displayed and used by retail 
dealer purchasers thereof for distribution and resale to purchasing public 
iu accordance with such sales plans, by lot or chance, without alteration 
or rearrangement, and with knowletlge and Intent that such candy should 
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thus be resold to public by lot or chance by said retail dealers, in competi· 
tlon with many who regard such sale, and distribution as morally bad and 
as encouraging gambling, and especially among children, and as injurious 
to tl1e candy industry through resulting in the merchandising of a chance 
or lottery instead of candy, and as providing retail merchants with a means 
of violating the laws of the several States, and some of whom, for such 
reasons, refuse to sell candy so packed and assembled that it can be resold 
to public by lot or chance ; 

With result that such competitors were put to a disadvantage in competing, 
retailers, finding candy more salable by "break and take," "draw," or "deal" 
method, bought from it and others employing same methods of sale, trade 
was diverted to it and others using similar method from said competitors, 
who could compete on even terms only by giving similar dcvkes to re-

. tailers, and sales of whose "straight" candy, in their unwillingness so to 
do, showed a marked decrease, some competitors began sale and distribution 
of candy by lot or chance in order to meet competition of mai:mfacturers 
who thus sold and distributed such products, and trade was diverted to 
it from its said competitors, and there was a restraint upon and a detri· 
ment to the freedom of fair and legitimate competition in the industry 
imolved; to the prejudice and injury of the public and competitors: 

Held, That such acts and practices, under the conditions and circumstances 
set forth, were all to the prejudice of the public and competitors and con· 
stltnted unfair methods of competition. 

Before Mr. Charles P. Vicini and lb. llenry J.f. White, trial 
examiners. 

lffr. P. 0. Kolin8ki and Mr.llenry 0. Lank for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act o:f Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Startup 
Candy Company, a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in commerce, 
as "commerce" is defined in said act o:f Congress, and it appearing to 
~;aid Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent .is a corporation organized under the 
laws of the State of Utah with its principal office and place of busi
lll'ss located in the city of Provo, Stat~ of Utah. It is now and for 
~eYcral years last past has been engaged in the manufacture of can
dies and in the sale and distribution thereof to wholesale dealers and 
jobbers and to retail dealers located at points in the various States 
of the United States and causes the said products, when so sold, to 
be transported from its principal place of business in the city of 
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Provo, Utah, to purchasers thereof in other States of the United 
States at their respective places of business; and there is now and 
has been for several years last past a course of trade and commerce 
by said respondent in such candy between and among the States of 
the United States. In the course and conduct of said business, re
spondent is in competition 'vith other corporations and with partner
ships and individuals engaged in the manufacture of candy and in 
the sale and distribution thereof in commerce between and among 
the various States of the United States. 

P .AR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain packages or assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. Certain of said packages are 
hereinafter described for the purpose of showing the methods used 
by respondent, but this list is not all-inclusive of the various packages 
nor does it include all of the details of the several sales plans which 
respondent has been or is using in the distribution of candy by lot 
or chance: 

(a) One of said assortments is composed of a muuber of pieces of 
candy of uniform size, shape, and quality, together with a number of 
larger pieces of candy, which larger pieces of candy are to be given 
as prizes to purchasers of said smaller candies in the following 
manner: 

The majority of said pieces of candy in said assortment have 
centers of the s:une color but a small number of said pieces of candy 
have centers of a different color. The said pieces of candy of uni
form size, shape, and quality in said assortment retail at the price of 
one cC'nt each but the purchasers who procure one of said candies 
having a center of a different color than the majority of said candies 
are entitled to receive and are to be given free of charge one of the 
said larger piecPs of candy. The purchaser of the last piece of candy 
of uniform size, shape, and quality in said assortment is entitled to 
rPrC'ive and is to be given free of charge one of the said larger pieces 
of candy. The color of the center of said pieces of candy is effec
tively concC'aled from purchasers and prospective purchasers until a 
selection has Leen made and the piece of candy broken open. The 
aforPsaid purchasers of said candies who procure a candy having a 
center colorpu differently from the majority of said pieces of candy, 
and the purchaspr of the last piece of candy in said assortment, thus 
procure one of the said larger piecPS of candy wholly by lot or 
chance. 
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Respondent furnishes to said wholesale and retail dealers with 
~aid assortment of candy, a display card, to be used by the retailer 
111 offering said merchandise for sale to the public, which display 
card hears a legend or statement informing the prospective pur
chaser which color of the said colored center candies contained in 
said assortment entitles the purchaser to a prize, and that by pur
chasing the last piece of candy in said assortment the purchaser will 
receive one of the said larger pieces of candy free of charge. 

(b) Another assortment manufactured and distributed by the re
spondent is composed of a number of small pieces of candy, a num
ber of larger pieces of candy, and a small box of candy, together 
with a device commonly called a push card. The candy in said 
assortment is distributed to the consuming public in the following 
manner: 

The push card has a number of partially perforated discs and 
when a disc is separated from the card, a number is disclosed. Sales 
are 1¢ each and the card bears statements informing customers and 
Prospective customers as to which numbers receive one of the small 
pieces of candy, which numbers receive one of the larger pieces of 
candy, and that the purchaser of the last push from said card re
ceives the small box of candy. The numbers on the discs or pushes 
are effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the disc separated from the card. 
The fact as to whether a purchaser receives one of the small pieces 
of candy, one of the larger pieces of candy, or the small box of 
candy is thus determined wholly by lot or chance. 

(c) Another assortment manufactured and distributed by respond
ent is composed of a number of bars of candy, together with a device 
commonly called a push card. The candy contained in said assort
ment is distributed to purchasers in the following ma1mer: 

The push card has a number of partially perforated discs and 
\Vhen a push is made and the disc separated from the card, a legend 
is disclosed. Sales are 5¢ each, and the card bears statements in
forming customers and prospective customers as to the number of 
burs which are to be given with particular legends. Certain speci
fied legends receive one bar, certain specified legends receive two 
bars, others three burs, others four bars, and others five bars. The 
Purchaser of the last push on sai.d card receives six bars. The 
legends on the discs or pushes are effectiYely concealed from the 
Purchaser and prospectiYe purchaser until a selection has been made 
and the disc separated from the card. The number of candy bars 
w·hich a customl'r receives for the price of 5¢ is thus determined 
·wholly by lot or chance. 
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PAR. 3. The wholesale dealers to whom respondent sells its assort· 
ments resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans herein
above set forth, as a means of inducing purchasers thereo:f to pur
chase respondent's said products in pre:ference to candy offered for 
sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public as above 
alleged involves a game of chance or the sale of a chance to procure 
(a) larger pieces of candy, (b) larger pieces of candy or a box of 
candy, (c) additional bars of candy. . 

The use by respondent o:f said method of the sale of candies, and the 
sale o:f candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan
gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this pro
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled 
as above alleged, or otherwise arranged and packed for sale to the 
purchasing public so as to involve a game of chance, and such com· 
petitors refrain therefrom. 

P .AR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing saiJ 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com· 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who do 
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not use the same or an equivalent method because the same is unlaw
ful; to lessen competition in said candy trade, and to tend to create 
a monopoly of said candy trade in respondent and such other dis
tributors of candy as use the same or an equivalent method, and to 
deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

PAn. G. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

PAR-. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent's 
competitors as hereinabove alleged. Said methods, acts and practices 
constitute unfair methods of competition in commerce within the in
tent and ·meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPOHT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other pu.rpose~," the 
Federal Trade Commission on January 31, 1936, issued and serveJ 
a complaint upon the respondent, Startup Candy Company, a corpo
ration, charging that respondent had been and was using unfair 
Inethods of competition in commerce, as "commerce'' is defined in 
said act of Congress. 

After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the allega
tions of the complaint 'vere introduced by P. C. Kolinski, attorney 
for the Commission, and in opposition to the allegations of the com
plaint by H. L. Mulliner, attorney for the respondent, before Charles 
P. Vicini and Henry M. White, examiners of the Commission there
tofore duly designated by it, and said testimony and other evidence 
\Yere duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer then•to, tcsti
Inony and other evidence briefs in support of the complaint and in 
opposition thereto and the oral argument of Henry C. Lank, counsel 

1C8121~---39----18 
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for the Commission, the respondent not being represented although 
1luly notified of the time and place of such hearing; and the Commis
sion having duly considered the same and being fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAI'H 1. Respondent is a corporation organized under the 
laws of the State of Utah, ·with its principal office and place of busi
lless located in the city of Provo, State of Utah. It is now, and for 
:..:everal years last past, has been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale dealers, jobbers, 
and to retail dealers located in the State of Utah and in the States 
of 'Vyoming, Idaho, Nevada, and Arizona. It causes the said candy 
when sold to be shipped or transported from its principal place of 
business in the State of Utah to purchasers thereof in Utah and in· 
other States of the United States as mentioned above. In so carry
ing on said business, respondent is and has been engaged in interstate 
commerce and is and has been engaged in active competition with 
other corporations and with partnerships and individuals engaged 
in the manufacture of candy and in the sale and distribution thereof 
in commerce between and among the various States of the United 
States. 

P.an. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, the respondent sells and has sold to wholesale 
dealers, jobbers, and retail dealers certain packages or assortments 
of candy so packed and assembled as to involve or which are designed 
to or may involve the use of a lottery scheme "·hen sold and dis
tributed to the ultimate consumer thereof. 

Several of said assortments are composed of a number of pieces 
of candy of uniform size and shape together with a number of 
larger pieces or bars of candy and a small package of candy, which 
larger pieces or bars of candy and small package of candy are to be 
given as prizes to purchasers of said small candies in the following 
manner: The majority of the said pieces of candy in the said assort
ments have centers of the same color but a small number of Raid 
pieces of candy have centers of a diffet·ent color. The said pieces 
of candy of uniform size and shape in said assortments retail at the 
price of one cent each, but the purchaser who procures one of the 
said candies having a center of a color different from the majority is 
entitled to receive and is to be given free of charge one of the said 
larg<'r pieces or bars of candy. The purchaser of the la::;t piece of 
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candy of uniform size and shape in said assortments is entitled to 
receive and is to be given free of charge the small package of candy. 
The color of the center of said pieces of candy of uniform size and 
shape is effectively concealed from purchasers and prospective pur
chasers until a selection has been made and the piece of candy 
selected broken open. The aforesaid purchasers of said candy who 
Procure a candy having a center colored difl'erently from the majority 
of the said pieces of candy and the purchaser of the last piece of 
·c~ndy in the said assortments thus procure one of the said larger 
Pieces or bars of candy or tl.1e small package of candy wholly by lot. 
or chance. 

Respondent furnishes to said wholesale and retail dealers with the 
above described assortments a display card to be used by the retail 
d~alers in offering said merchandise for sale to the public, "·hich 
display card bears a legend or statement informing the JH!l'('ha~'er 
:and prospective purchaser which of the said colored ePnter ('andy 
contained in said assortments entitles the purehasers to a prize and 
that by purchasing the last piece of candy in said assortmt•nts 1lte 
Purchaser will receive a prize. 

Other assortments manufactured, sold and distributed by the re
spondent are composed of a number of small pieces of candy, a 
11 tunber of larger pieces and bars of candy, and a number of small 
l>aekagps of candy, together with a device commonly called a "push 
:ard." The candy in said assortments is distributed to the consum
Ing public in the following manner: The "push card" has a number 
of partially perforated discs and when a disc is separated from the 
('nrd, a number is disclosed. Sales are one cent each and the card 
hears statements or legends informing purchasers and prospective 
l>llrchasers as to which numbers receive one of the small pieces of 
ea11dy, which numbers receive one of the larger pieces of candy, 
''"hich nnmbers receive one of the bars of candy, which numbers re
Cpjyp one of the small packages of candy, and that the purchaser of 
the last push or punch from said card receives one of the small pack
ages of candy. The numbers on the discs or pushes are effectively 
c?nct.>aled from purchasers and prospective purchasers until a selec
tion has been made and the disc selected separated from the card. 
'fhe fact as to whether a purchaser receives one of the small pieces 
of candy, one of the larger pieces of candy, one of the bars of candy, 
or one of the small packages of candy, is thus determined wholly by 
lot or chance. 

The respondent also manufactures, sells and distributes assort-
111Pnts which are composed of Q. number of bars of candy, together 
'\rith a. device commonly called a "push card." The candy contained 
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in said assortments is distributed to the consuming public in the 
following manner: The "push card" has a number of partially 
perforated discs and when a push is made and the disc selected 
separated from the card, a legend is disclosed. Sales are 5¢ each and 
the card bears statements informing purchasers and prospective pur
chasers as to the number o£ bars of candy which are to be given with 
particular legends. Certain specified legends receive one bar; other 
epecified legends receive two bars; others, 3 bars; others, 4 bars; and 
others, 5 bars. The purchaser of the last push on said card receives 
6 bars. The legends on the discs or pushes are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the disc selected separated from the card. The fact 
as to whether a purchaser receives one, two, three, four, five or six 
bars of candy for the price o£ 5¢ is thus determined wholly by lot or 
chance. 

PAR. 3. The candy assortments involving the lot or chance feature 
as above described are generally referred to in the candy trade or 
industry as "break and take," "draw," or "deal" assortments. Assort· 
ments of candy without the lot or chance feature in connection with 
their resale to the public are generally referred to in the candy trade 
or industry as "straight" goods. These terms will be used hereafter 
in these findings to distinguish these separate types of assortments. 

PAR. 4. The wholesale dealers or jobbers to whom respondent sells 
its assortments resell the same to retail dealers. Numerous retail 
dealers purchase the assortments described in paragraph 2 above, 
either from respondent or from wholesale dealers or jobbers who in 
turn have purchased said assortments from the respondent and such 
retail dealers display said assortments for sale to the public as packed 
and assembled by the respondent and the candy contained in the 
majority of said assortment is sold and distributed to the consuming 
public in accordance with the sales plans as described in paragraph 
2 hereof. 

PAR. 5. All sales made by respondent whether to wholesale dealers 
or jobbers or to retail dealers are absolute sales and respondent re· 
tains no control over said assortments after they are delivered to the 
wholesale dealer or jobber or retail dealer. The assortments are 
assembled and packed in such manner that they are designed to be 
used and are used by the retail dealer for distribution to the purchns· 
ing public by lot or chance without alteration or rearrangement. 

In the sale and distribution to jobbers and 'vholesale dealers for 
resale to retail dealers and to retail dealers direct o£ the assortments 
of candy described in paragraph 2 above, respondent has knowledge 
that said candy will be sold to the purchasing public by retail dealers 
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by lot or chance and it packs such candy in the~ way and manner 
described so that without alteration or rearrangement thereof it may 
be sold to the purchasing public l1y lot or chance by said retail 
{lealers . 

. PAn. 6. There are in the United States many manufacturers offer
Ing for sale and selling candy in the territory served by this respond
-ent who do not manufacture and sell "break and take," "draw," or 
~'deal" assortments of candy and who sell their "straight" goods in 
Interstate commerce in competition with the "break and take," 
"draw," or "deal" candy and manufacturers of "straight" goods have 
noted a marked decrease in the sales of their product whenever or 
Wherever the "break and take" "draw" or "deal'' assortments have 

' ' .appeared in their markets. This decrease in the sale of "straight" 
<'andies is due to the gambling or lottery feature connected with the 
''break and take," "draw," or "deal" assortments . 
. Witnesses from several branches of the candy industry testified 
111 this proceeding to the effect that consumers preferred to purchase 
the "break and take" "draw" or "deal" candy because of the <Yam-

' ' e bling feature connected with its sale. The sale and distribution of 
''b l'Pak and take," "draw," or "deal" assortments of candy or of candy 
Which has connected with its sale to the public the means or oppor
tunity of obtaining a prize or becoming a winner by lot or chance, 
teaclws and encourages gambling among children who comprise by 
far the majority of the purchasers and consumers of this type of 
<'anuy. 

PAn. 7. The sale and distribution of candy by the retailers by the 
111ethods described herein is the sale and distribution of candy by 
lot or chance and constitutes a lottery or gaming device. 

The Commission finds that many competitors regard such sale 
and distribution as morally bad and as encouraging gambling, espe
cially among children; as injurious to the candy industry, because it 
l'esults in the merchandising of a chance or lottery instead of candy; 
and as providin(J' retail merchants with. a means of violating the 
laws of the seve;al states. Because of these reasons, some competi
~ors of respondent refuse to sell candy so packed and assrmbled .that 
lt can be resold to the public by lot or chance. These competitors 
~I·e thereby put to a disadvantage in competing. The retailers, find
Ing that they can dispose of more candy by the "break and take," 
~'uraw" or "deal" method buy from responuent and others employ-. ' ' lng the same methods of sale, and thereby trade is diYerted to re-
spondent and others usinO' similar methods, from said competitors. 
Such competitors can co;pete on even terms only by giving the 
same or similar devices to retailers. This, they are unwming to 'do 
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and their sales of "straight" candy shows a marked decrrase. The 
sale and distribution of candy by lot or chance provides an easy 
means of disposing of sueh products. There is a constant dt'mancl 
for candy which is sold by Jot or chance, and, in order to meet the 
competition of manufacturers who sell and distribute candy 'Yhich 
is sold by such methods, some competitors lun·e begun the sale ancl 
distribution of candy to the public by lot or chance. The nse of 
such methods by rPspolHlent, in the sale and distribution of its c::mdy, 
is prejudicial and injurious to the public and respomlent's compet
itors, and has resulted in the diversion of trade to respondent from 
its said competitors, awl is a restraint upon and a detriment to the 
frPedom of fair and legitimate competition in the candy industry. 

PAR. 8. Although the volume of business of the respondent was 
not shown exactly, an official of the respondent corporation testi
fied and the Commission finds that the 1·espondent's annual Yolume 
of business is approximately $100,000.00, but that the majority of 
this business is "straight" nwrchanclise and the lesser part thereof 
the lot or chance assortments. 

PAR. 9. The Com111ission fmthrr finds that the sale and distrilm
tion in interstate commrrce of assortmrnts or packages of cancly ~o 
packrd and assembled as to enable retail dealers, without alteration, 
addition or rearrangement, to resell the same to the consuming public 
by lot or chance, is contrary to public policy. 

CONCLUSION 

The afon~said aets and practices of respondent, Startup CatHly 
Company, a corporation, under the conditions anti circumstances set 
forth in ihe fon·going finJings of fact, are all to the prejudice of 
the public and rPspoJl(lent's competitors, and constitute unfair meth
ods of competition in commerce within the intent and meaning of 
Section 5 of an Act of Congress, approved September 26, 19L-!, 
entitlPd "An Act to create a Federal Trade Commission, to defint> its 
powrrs and dnti«:>s, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of the re
spondent, testimony and other evidence taken before Charles P. 
Vicini and Hemy M. ·white, examiners of the Commission thereto
fore duly designatrd by it, in support of the allegations of said com
plaint and in opposition thereto, briefs filed herein, and the oral 
argumrnt of Hemy C. Lank, counsel for the Commission, the re-
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spondent not being represented at said argument although duly noti
fied of the time and place thereof; and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers aml duties, and for other purposes.'' 

It is ltaeby oTde,red, That the respondent, Startup Candy Com
. pany, its officers, directors, agents, representatives, and employees, in 
the offc>ring for sale, sale and distribution in interstate commerce of 
CaJH.ly, do cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
tesale to retail dealers or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to be 
made or may be made by means of a lottery, gaming device, or gift 
ellterprise . 
. 2. Supplying to or placing in the hands of wholesale dealers and 
Jobbers or retail dealers, assortments of candy which are used or which 
may be used without alteration or rearrangement of the contents of 
such assortments to conduct a lottery, gaming device, or gift enterprise 
in the sale and distribution of the candy contained in said assortment.::; 
to the public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail, pieces of candy of uniform size and shape 
having centers of a different color, together ·with larger pieces of can
dy or small packages of candy, ·which larger pieces of candy or small 
Packages of candy are to be given as prizes to the purchasers pro
curing pieces of candy with a center of a particular color. 

4. Supplying to, or placing in the hands of wholesale dealers and 
jobbers, or retail dealers assortments of candy, together with a device 
commonly called a "push card" for use or which may be used in dis
tributing or selling said candy to the public at retail. 

5. Furnishing to retail and wholesale dealers aml jobbers a device 
commonly called a "push card," either with assortments of candy or 
separately bearing a legend or legends, or statements informing the 
purchasing public that the candy is being sold to the public by lot 
or chance, or in accordance with a sales plan which constitutes a lot
tery, gaming device, or gift enterprise. 

It i8 furtAer ordered, That the respondent, Startup Candy Co.m
pany! n corporation, shall, within 30 days after the service upon it 
of this order, file with the Commission a report in writing, setting 
fo11h in detail the manner and form in which it has complied with 
the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

UNIQUE NOVELTIES, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED YIOLATION 
OF SRC. 5 OF AN ACT OF CONGRESS APrROVED SErT. 26, 101-1 

Docl.:ct 3108. Complaint, Apr. 20, 193"1-Decision, June 25, 193"1 

Where a corporation engaged in sale and distribution of candy, candy products, 
and chewing gum, including certain assortments so packed and assembled 
as to involve use of a lottery scheme when sold and distributed to con-
sumers thereof, and which incl1,1ded (1) large number of individually 
wrapped penny caramels of uniform size and shape, of which a relatively 
few were red or red-centet·ed, and of which a still smaller number were 
green or green-centet·ed, together with a number of small pennants to be 
given free, and in accordance with explanatory display card for retailer's 
use Included with assortment, to chance purchasers of aforesaid red or 
red-centered caramels, and with a number of larger pennants to be thus 
given to such purchasers of the gt·een or green-centered caramels, and 
to be given, along with said display card, to which one of said larger pen· 
nants was attached, to purchaser of last caramel in assortment; and (2) a 
large number of individually wrapped penny sticks of chewing gum, to· 
gether with number of small felt pennants to be given, without charge, to 
chance purchasers of said sticks, upon the Inside of the wrapper of 
which were prlntrd words "Home Hun," and to be given also to purchaser 
of last stick In assortment, in accordance with explanatory display card 
supplied for retailer's use--

Sold, to wholesnlers and jobbers and to retallers for display and resale, In 
accordance with aforesaid plan, such assortments, and thereby supplied 
to and placed in the hnnds of others the means of conducting lotteries 
In the sale of said products, in accordance with such plans, contrary to 
public policy as long recognized in the common law and criminal statutes, 
nnd contrary to an established public policy of the United States Govern· 
ment, and in competition with many who, unwllling to offer and sell 
candy and clJewing gum so packed and assembled, or otherwise arranged 
and packed for sale to the purchasiug public as to involve a game of 
chance, refrain therefrom, and in competition with many who are unw1lling 
to adopt and use snid or any method involving game of chance or 
sale of a chance to win by chance, as contrary to public policy or criminal 
statutes as aforesnld, or as detrimental to public morals and to morals 
of the purchasers of such products; 

With results that consuming public was induced to purchase said caramels 
or gum because ot chance of obtaining free, one of pennants containPd in said 

. assortments, and with capacity and tendency to Induce purchasers to buy 
Its said products in preference to those offered and sold by Its competitors, 
and with result that many dealers in and ultimate purchasers of candy 
were attracted by said methods and manner of packing such products and 
by elenwnt of chance lnYolved in sale thrreof as above set forth, and 
thereby induced to purchase same, thu'! packed and sold by It, in prefer· 
rnce to those offered and sold by said competitors who do not use such or 
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equivalent methods, and with tendency and capacity, by reason thereof, 
to divert to it trade and custom from its said competitors who do not 
use same or equivalent methods, exclude from such trade all competitors 
unwilling to, and who do not, use such or equivalent practices or methOds 
as unlawful, lessen competition therein, and tend to ci·eate a monopoly 
thereof in it and such other competitors as use same or equivalent meth
ods, deprive purchasing public of benefit of free competition in trade 
involved, and eliminate from said trade all actual, and excluc.le therefrom 
all potential, competitors who do not adopt such or equivalent methods: 

Held, That snell acts and practices ·were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Henry 0. L(.f;'fl]c and Mr. P. 0. Kolinski for the Commission . 
. Mr. Charles W. Jablon, of New York City, for respondent. 

Co11-rPLAINT 

11ursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to Lelieve that Unique 
Novelties, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as "commerce" is defined in said act, and it appearing to said Com
tnission that a proceeding by it in respect thereof would be in the 
Public interest, hereby issues .its complaint stating its charges in that 
respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized nml doing 
business under the laws of the State of New Yol'lc, with its priiJcipal 
office and place of business located at 35-37 Claver Place, in the city 
of Brooklyn, State of New York. Respondent is now, and for several 
lhonths last past has been, engaged in the sale and distribution of 
candy, candy products, and chewing gum to wholesale dealers and 
jobbers and to retail dealers located at points in the various States of 
the United States. Respondent causes and has caused its said prod
ucts when sold to be transported from its principal place of busi
ness in Brooklyn, N. Y., to purchasers thereof in the State of New 
York and in other States of the United States at their respective 
places of business. There is now, and has been for several months 
last past, a course of trade and commerce by said responJent in such 
candy, candy products and chewing gum between and among the 
States of the United States. In the course and conduct of said busi
lless, respondent is in competition with other corporations and with 
individuals and partnerships engaged in the sale and distribution of 
eandy, candy products, and chewing gum in commerce between aiHl 
among the various States of the United States. 
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PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers and to retail dealers assortments of candy, candy prod
ucts, and chewing gum so packed and assembled as to involve the use 
of a lottery scheme when sold and distributed to the consumers 
thereof. 

(a) Onf' of said assortments is composed of ISO vicces of caramel candy of 
uniform size and shape, together with 20 small pennants and 11 larger pennants 
nud a display card, hereinafter referred to, which has a still largcr pennant 
fastened thcrf'on. 120 of these caramels are yellow. 20 0f said caramels are 
reu or I1a ve rf'd centers, and 10 of saiu caramels are green or ha ,.e green cen
ters. The snid carnmels are contained within non-transparent wrappers, and 
the color of said caramcls, or the color of the center of said caramels, is effec
tively COJH'ealed from purchasers nnd prospective purchasers until a selection 
has l1ecn made and the wrapper removed. The said caramels retail for 1¢ 
f'ach, aml the purchaser procuring one of the rcd earamcls, or one of the cura
mels having a red center, is entitled to reecive and is to !Je given free of charge 
one of the small pennants contained in said assortment. The purchaser procur
ing one of the green earamels, or one of the caramels having a green center, 
Is entitled to receive and is to be given free of charge one of the larger llen
nnnts contain I'd in said assortment. '.fhe purchaser of the last caramcl in said 
assortment is entitled to receiye and is to be given free of charge the display 
card hereinbefore referred to, to which one of the large pPnnants is attached. 
The diRplay card included with said asRortmcnt contains stat!'ments or lPgemls 
informing the purchasers !!.IICl pro;;pectiYe purehnsers that the sa irl a;.;sortment 
is lleiug sold ln accordance with the above described sales plan. 

The said pennants are thus distributed to the purchasers of said 
caramPl candies wholly by lot or chance, and the consuming public 
is indncPcl to purchase said caramel candies because o£ the chance of 
obtaining Olle of the said pennants contained in said assortnwnt. 

(b) An assortment of chewing gum !Jeing sold und distributed by I'P~pondPnt 
is compose1l of 100 sticks of chPwing gnm containcd within indiYidual wrap11ers, 
togetbcr with 11 number of small fPit pennants and a displny cnrd to which has 
hcPn nttal'h!'rl one of said pennants. The mnjority of the wrappPrs within which 
8ald stkl•s of chewing gum are contuined have nn printing on the Inside, but 
n smnll 1mmher of said wrappers have the words "Horne Unn" printed on the 
inside thereof. The fact us to whether the inside of the wrapper is blank or 
has the words ''llome nun" thereon Is cffPetively eoncpak!l from purchasers 
nnd pro!'pi'Ctlve purrhusers until a splection hns hcPn made und the wrupper 
rf'moved. The said sticks of chewing gum retail at 1¢ eaeh, and the purchaser 
procurlug a stid• ot chewing gum contained within a wrapper bcaring the words 
"Home Run" is entitled to recdve and Is to be given frf'e of churgc one of the 
F;a[d felt pt-Hnants contained In said assortment. The purchaser of the lnsl stick 
of dwwlng gum in said assortment is entitled to receive and is to !Je gi\·en free 
·of charge the display card to whleh 11. pennant Is attnehed. The display curd 
lncludf'd with Anid assortment contains stutements or lPgends informing the 
JIUrchasPrs aud prospective purcbusers thut the suid assortment is being sold 
In nccordance with the a!Jove dcseribcd sales plan. The said small felt pennants 
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<~re thus distributed to purchasers of sticks of chewing gum from said assort
m:nt wholly by lot or chance, and the consuming public is induced to purchase 
saHl chewing gum because of the chance of obtaining one of the said small felt 
:O('nnants. 

PAR. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments of candy and chewing gum resell the same to re
tail dealers, and said retail dealers and the retail dealers to whom 
respondent sells direct expose said assortments for sale and sell the 
same to the purchasing public in accordance with the aforesaid sales 
plans. Respondent thus supplies to and places in the hands of others 
the means of conducting lotteries in the sale of its products in ac
<)ordance with the sales plans hereinabove set forth. Such sales plans 
have the capacity and tendency of inducing· purchasers thereof to 
~urchase respondent's said products in preference to candy or chew
lllg gum offered for sale and sold by its competitors. 

PAR. 4. The sale of candy and chewing gum to the purchasing 
public in the mannf)r above alleged involves a game of chance or the 
sale of a chance to procure a pennant . 
. The use by respondent of said methods in the sale of candy and 
~hewing gum, and the sale of candy and chewing gum by and 
through the use thereof and by the aid of said methods, is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondent of said methods has the tendency unduly to hinder com
petition or create monopoly in this, to wit: that the use thereof has 
the tendency and capacity to exclude competitors of respondent who 
do not adopt and use the same methods or equivalent or similar 
nwthods involving the same or an equivalent or similar element of 
{:hance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
{)r chewing gum in competition with respondent, as above alleged, are 
llllwilling to offer for sale or sell candy or chewing gum so packed 
-nnd assembled as above alleged, or otherwise arranged and packed 
for sale to the purchasing public so as to involve a game of chance, 
.:tl.ld such competitors refrain therefrom. 

PAR, 5. l\Iany dealers in and ultimate purchasers of candy or chew
ing gum are attracted by respondent's said methods and manner of 
})aeldng said candy and chPwing gum and by the element of chance 
involved in the sale thereof in the manner above described, and are 
thel'{•by inducrd to purchase said candy and chewing gum so packed 
nnd sold by respondent in preference to candy or chewing gum offered 
for sale and sold by said competitors of respondent who do not use the 
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same or equivalent methods. The use of said methods by respondent haso 
the tendency and capacity, because of said game of chance, to divert 
to respondent trade ancl custom from its said competitors who do not 
use the same or equivalent methods; to exclude from said candy and 
chewing gum trade all competitors who are unwilling to and who do 
not use the same or equivalent methods because the same are unlaw
ful; to lessen competition in said candy and chewing gum trade and 
to tend to create a monopoly of said candy and chewing gum trade 
in r<'spondent and in such other competitors of respondent as use the 
same or equivalent methods; and to deprive the purchasing public of 
the benefit of free competition in said candy and che" ing gum trade. 
The use of said methods by respondent has the tendency and capacity 
to eliminate from said candy and chewing gum trade all actual com
petitors and to exclude therefrom all potential competitors who do 
not adopt and use said methods or equivalent methods. 

PAn. G. The aforementioned methods, nets and practices of respond
ent are all to the prejudice of the pnblic and of respondent's com
petitors, as hPreinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes.'' 

REPORT, FrN DINGS As TO THE FAcTs, AND OnnEn· 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its po"·ers and duties, and for other purposest 
the Federal Trade Commission on April 20, 1037, issued and on 
April, 22, 1937, served its complaint in this proceeding upon the 
respondent, Unique Novelties, Inc., a corporation, charging it with 
the use of unfair methods of competition in commerce in violatio11 
of the provisions of said act. After the issuance of said complaintt 
the rrspondent filed answer thereto admitting all the material alle
gations of the complaint to be true and waiYing the taking of further 
evidence and all other intervening procedure. Thereafter, this pro
c<'eding regularly came on for final hearing before the Commission 
on the said complaint and answer thereto, briefs and oral argu
ment of counsel having been waived; and the Commission, having 
<luly considered the same and being now fully advised in the pre
mises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
tlwrcfrom: 
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FINDINGS AS TO THE FACTS 

P ARAGRAPII 1. Respondent is a corporation organized and doing 
business under the laws of the State of New York, with its princi
Pal office and place of business located at 35---37 Claver Place, in the 
·eity of Brooklyn, State of New York. Respondent is now, and for 
several months last past, has been engaged in the sale and distri
bution of candy, candy products, and chewing gum to wholesale 
rlealers and jobbers and to retail dealers located at points in the 
''arious States of the United States. Respondent causes and has 
caused its said products when sold to be transported from its prin
-cipal place of business in Brooklyn, N. Y., to purchasers thereof in 
the State of New York and in other States of the United States at 
their respectiye places of business. There is uow, and has been for 
$creral months last past, a course of trade and commerce by said 
l'cspondent in such candy, candy products and chewing gum be
tween and among the States of the United States. In the course 
<111d conduct of said business, respondent is in competition with 
~)thpr corporations and with individuals and partnerships engaged 
ln the sale and distribution of candy, candy products, and chewing 
gum in commerce between and among the various States of the 
lJnited States. 

PAR. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
.and jobbers and to retail dealers assortments of candy, candy prod
licts and chewing gum so packed and assembled as to • involve the 
Use of a lottery sclwme '~hen sold and distributed to the consumers 
thereof. 

(a) One of said assortments is composed of 150 pieces of caramel 
-candy of uniform size and shape, together with 20 small pennants 
.and 11 larger pennants and a display card, hereinafter referred to, 
w·hich has a still larger pennant fastened thereon. 120 of these 
-caramels are yellow, 20 of said caramels are red or have red centers, 
and 10 of said caramels are green or have green centers. The said 
caramels are contained within nontransparent wrappers, and the 
color of said caramels, or the color of the center of said caramels, is 
effectively concealed from purchasers and prospective purchasers 
Until a selection has been made and the wrapper removed. The said 
caramels retail for 1¢ each, and the purchaser procuring one of the 
red caramels, or one of the caramels having a red center, is entitlt>d 
to receive and is to be given free of charge one of the small pennants 
contain€'d in said assortment. The purchaser procuring one of the 
gr(len caramels, or one of the cnrn.mels having a green center, is 
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entitled to receive and is to be given free of charge one of the 
larger pennants contained in said assortment. The purchaser of the 
last caramel in said assortment is entitled to receive and is to be 
given free of charge the display curd hereinbefore referred to, to 
which one of the large pennants is attached. The display card 
included with said assortment contains statements or legends inform
ing the purchasers and prospective purchasers that the said assort
ment is being sohl in accordance with the aboYe described sales 
plan. 

The said pennants are thus distributed to the purchasers of said 
caramel candies wholly by lot or chance, and the consuming public 
is induced to purchase said caramel candies because of the chance 
of obtaining one of the said pennants contained in said assortment. 

(b) An assortment of chewing gum being sold and distributed 
by respondent is composed of 100 sticks of chewing gum contained 
within individual wrappers, together with a number of small felt 
pennants and a Jisplay card to which has been attache<l one of said 
pennants. The majority of the wrappers within which said sticks 
of chewing gum are contained have no printing on the inside, but tt 

small number of said wrappers have the wonls "Home Hun" printNl 
on the inside thereof. The fact as to whether the inside of the 
wrapper is blank or has the words "Home Run" thereon is eiTecth·ely 
concealed from purchasers and prospective purchasers until a selec
tion has been made and the wrapper removed. The said sticks of 
chewing gum retail at 1¢ each, and the purchaser procuring a stick 
of chewing' gum contained within a wrapper bearing the words 
"Home Run" is entitled to receive and is to be given free of charge 
one of the said felt pennants contained in said assortment. The 
purchaser of the last stick of chewing gum in said assortment is 
entitled to receive and is to be given free of charge the display card 
to which a pennant is attached. The display card included witl1 
said assortment contains statements or legends informing the pur
chasers and prospective purchasers that the said assortment is being 
sold in accordance with the above described sales plan. The said 
small felt pennants are thus distributed to purchasers of sticks of 
chewing gum from said assortment wholly by lot or chance, and 
the consuming public is induced to purchase said chewing gu111 
because of the chance of obtaining one of the said small felt pennants. 

PAn. 3. The wholesale dealers and jobbers to whom respondent sells 
it::: assortments of candy and chewing gum resell the same to retail 
dealers, and said retail dealers and the retail dealers to whom re
spondent sells direct expose said assortments for sale and sell the 
same to the purchasing public in accordance with the aforesaid sales 



UNIQUE NOVELTIES, INC. 253 
246 Findings 

plans. Respondent thus supplies to and places in the hands of others 
the means of conducting lotteries in the sale of its products in accord
ance with the sales plans hereinabove set forth. Such sales plans 
have the capacity and tendency of inducing purchasers thereof to 
purchase respondent's said products in preference to candy or chew
lJlg gum offered for sale and sold by its competitors. 

PAR. 4. The sale of candy and chewing gum to the purchasing 
Imblic in the manner above found involves a game of chance or the 
sale of a chance to procure a pennant. The use by respondent of 
said methods in the sale of candy and chewing gum, and the sale of 
candy and chewing gum by and through the use thereof and by the 
a.id of said methods, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy, 
and is contrary to an established public policy of the Government of 
the UnHed States. The use by respondent of said methods has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to ex
clude competitors of respondent who do not adopt and use the same 
Inethods or equivalent or similar methods involving the same or an 
equivalent or similar element of chance or lottery scheme. Many 
Persons, firms, and corporations who make and sell candy or chewing 
gum in competition with respondent, as above described, are un
Willing to offer for sale or sell candy or chewing gum so packed and 
~ssembled, or otherwise arranged and packed for sale to the purchas
Ing public so as to involve a game of chance, and such competitors 
l'efrain therefrom . 
• PAR. 5. Many dealers in and ultimate purchasers of candy or chew
Ing- gum are attracted by respondent's said methods and manner of 
packing said candy and chewing gum and by the element of chance 
Involved in the sale thereof in the manner above described, and are 
thereby induced to purchase said candy and chewing gum so packed 
~lld sold by respondent in preference to candy or chewing gum offered 
for sale and sold by said competitors of respondent who do not use 
the same or equivalent methods. The use of said methods by re
spondent has the tendency and capacity because of said game of 
chance, to divert to respondent trade and custom from its said com
Petitors who do not use the same or equivalent methods; to exclude 
from said candy and chewing gum trade all competitors who are 
11llwilling to and who do not use the same or equivalent methods be
cause the same are unlawful; to lessen competition in said candy and 
rhewing gum trade, and to tend to create a monopoly of said candy 
nnd chewing gum trade in respondent and in such other competitors 
of respondent as use the same or equivalent methods; and to deprive 
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the purchasing public of the benefit of free competition in said candy 
and chewing gum trade. The use of said methods by respondent has 
the tendency and capacity to eliminate from said candy and chewing 
gum trade all actual competitors and to exclude therefrom all poten· 
tial competitors who do not adopt and use said methods or equivalent 
methods. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Unique Novel· 
ties, Inc., a corporation, are to the prejudice of the public and of 
respondent's competitors and constitute unfair methods of competi· 
tion in commerce within the intent and meaning of Section 5 of an 
.Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
11.nd for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis· 
sion upon the complaint of the Commission and the answer filed 
herein on May 22, 1937, by the respondent admitting all the material 
allegations of the complaint to be true, and the respondent by its 
counsel having waived filing of briefs and oral argument, and the 
Commission having made its findings as to the facts and its conclu· 
sion that said respondent has violated the provisions of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes," 

It i.s o'l'dered, That the respondent, Unique Novelties, Inc., a cor· 
poration, its officers, r~presentatives, agents, and employees, in con· 
nection with the offering for sale, sale, and distribution of candy, 
candy products and chewing gum in interstate commerce, do forth· 
with cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy, candy prod· 
ucts or chewing gum so packed and assembled that sales of such 
randy, candy products, or chewing gum to the general public are to 
Le made, or mny be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy, candy products, or 
dtl.'wing gum which are used, or which may be used, without altera· 
tion or rearrangement of the contents of such assortments to conduct 
n lottC'ry, gaming device, or gift enterprise in the snJe or distribution 
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of the candy, candy produets, or chewing gum contained in saitl 
assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size, 
shape, anJ quality having centers of a different color, together with 
felt pennants or other articles of merchandise, which said felt pen
nants or other articles of merchandise are to be given as prizes to 
the purchaser procuri11g a pit>ce of candy with a center of a particular 
<'olor. 

4. Packing or assembling iu the same package or assortment of 
thewing gum for sale to the public at retail pieces of chewing gum 
~·nclose<l in ·wrappers, some of which haYe no ll'grnds printed on the 
Jnsidt> thereof and others of whieh haYe a legend printed on the in
l'iide tlwreof, together with felt pennants or otl1er articles of mer
thanuise, which snid felt pennants or other nrtic1es ot merchandise, 
:n·e to he p;in•n as priz;es to the purchaser proruring a pieee of chew-
111g gum haYing a legend on the inside of the wrapp~>r thereof. 

5. Furnishing to wholesale denlers, jouhrrs and l'rtail <lealers dis
Play cnrds, either separately or with pnclmgrs or assortments of 
candy, camly produ(·ts, or d1ewing gum, Leariug a legend or legends 
or statements informing the purchasers that the candy, candy prod
Ucts, or chewi11g gum are being sold to the pnblic by lot or chance, 
or in accol'<.lanec with a salrs plan which constitutes a lottery, gnming 
tlevice, or gift entervrise. 

It i.Y furtnu o,·Jered, Tl1n.t the re~pondent, Unique Kon•lties, Inc., a 
corporation, shall, within 60 days after service upon it of this order, 
file with the Commission a n•pol't in writing setting forth in detail 
the manner and form in "·hich it l1ns complie<l with the ordt>r to cease 
nnd desist hereinaboYe set forth. 

1;)1!1:!1 1"-39--10 
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IN 'l'IIE MATTER 0}' 

WINTHROP NOVELTY COMPANY, INC. 

COMPI,AINT, FINDINGS,' AND ORDER IN REGARD. TO TilE ALLEGED VIOLATIOS 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Docket 3109. Complaint, Apr. 20, 193"1-Dcc:ision, June 25, 1937 

WhPre a corporation engaged in sal!:' and distribution of candy, including c{'r· 
tain assortments which were so packPd a·nd asf:emble<l ns to involve use 
of a lottery schPnle when sold and distributed to consumers thereof, and 
which included such assortments as large number of wrapped penny Clll'll· 
mels of uniform sl;1:e and shape, majority of which wPre uniform through· 
out, together with a JmmhPr of Radio Star Jig Snw puzzles, to he given, 
without charge, to those pnrdmsing, by rhnnce, one of n few red-C{'llt!:'rNl 
caramels included In assortnwnt In qnestion-

(a) Sold, to wlwlesalers nnd jobbers, and to retnilt•rs, for llisvlny and rcsnle 
to purchasing pnhlic by the rrtaller·\'ender, In accordance with afot·e:;nitl 
plan, such assortments, and thereby supplied to and placed In the hands 
of others the means of conducting lotteries in the sale of iti~ said products, 

. in accordance with such plan, contrary to public policy as loug recognized 
In the common law and criminal !ltatutes, and contrary to an eRtubllshed 
public policy of the United States Government, and in competition with 
many who, unwilling to offt:>r and !lell caJHly so pac·k!'d and assembled, or 
otherwise arrauged and. packed for sale to the pureha;;iug public, as to 
involve a game of clmnce, refrain therefrom; 

With result that consuming public was induced to buy Its said candies becauRe 
of cl111nce of obtaining one of said puzzles or prizes, and with capacity and 
te11dency to induce purchaserA to hny said products in preference to those 
offer!'d and sold by romvetitors, n 1111 with re~nlt tho t many dealers in 
and ultimate purchasers of candy W!'rfl nttractcd by its said method or 
manner of packing snell procluct and by ~>lenwnt of cl1aure Involved In sale 
thereof, as above set forth, and thereby induced to purchase same, thuS 
packed and ~old by it, in prrf<'rrncr to that offerrd and sold by its con1· 
petitors who do not uRe !luch or pqulvalent methods, and with tendencY 
and capacity, bPcause of !laid game of dmnce, to divert to It trade aud 
custom from its snid comvetitors who do uot use same or equivalent 
methods, exclude from snid trade all competitors who are unwilling to 
and do not use such or equhalent methods as lmlawful, lessen competition 
In said trade and tend to crrate a monopoly therpof In 1t and in <;urll 
oth!'r compPtitoJ'S as u~e sam!' or l'quivalent methods, dl'pl'iYe Imrcha~Iu~ 
Jmbllc of bt>Iwtlt ot free competition thl'reln, and <'limluutc from said trotle 
all adunl, and l'Xciude thPrl'from 1111 pott'ntlal, comvdltors who do not 
adopt and use Sllf'h or Pqnlvalrnt methods; and 

(b) Represented to <'Ustonl{'rs and prot<pettil'e cnstonwrs, through use of wonH 
''manufacturers of novrlty candy products," that It was the manufacturer of 
the candy or merchandise sold and dlstribut<'d by Jt, notwithstanding fact it 
neithPr owned, controlled, nor operated any factory whatsoel"Pr, and did 
not make any of Its candy or merchandise; 
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W1"th effect of misleadiug 111111 tleceivlng mnuy of its customers into the er-
roueous belief that it was a business concern whieh controlled aml operated 
a factory in which the candy and other merchandise sold by lt was madE', 
llnd that persons dealing with it were buying said products directly from 
the manufacturer thereof, and thereby el1mil1ating profits of a, selling 
agency or middleman and obtaining various admutages not had by those 
buying goods therefrom, and of unfairly diverting trade to it from its com
petitors, including many who do not falsely represent that they Iilamt-· 

· facture merchandise or candy sold by them: 
lleld, That such acts and practices were to the prejudice of the public amt 

competitors nnd coustitutPd unfair methods of compPtition. 

Mr. Henry 0. Lamk and Air. P. 0. [(olin~;ki for the Commission . 
.Vr. Charles lV. Jablon, of New York City, for respondent. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
t~rnber 26, 1914, entitled "An .Act to create a Federal Trade Commis
Ston, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, haring reason to belien that Winthrop 
N"o,·elty Co., Inc., a corporation, hereinafter referred to as respondeut~ 
~,las Leen a11d is usi11g unfair methods of competition in commerce, as 
:ommerce" is defined in said act, and it appearing to said Commis

~ton that a proceeding by it in re:,;pect thereof would be in the public 
lllterest, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. HebponJent is a corporation organized and doing 
lnt::;iness under the laws of the State of New York, with its principal 
(,ffice aiHl place of business located at 35-37 Claver Place, in the city 
of Brooklyn, State of New York. Respondent is now, and for more 
than one year last past has been, engaged jn the sale and distribution 
of candy to wholesale dealers and joLbers and to retail dealers located 
at points in the yarious States of the United States. Respondent 
causes and has caused its said products when sold to he transported 
from. its principal place of business in Brooklyn, N. Y., to purchasers 
thereof in the State of New York and in other States of the United 
States at their respectiYe places of business. There is no,v, and has 
hee11 for more than one ypar last past, a course of trade and com
ll1erce by said respondent .in such candy het\wen and among th~ 
Statps of the United States. In the course and conduct of said busi
~l!'ss, respondent is in competition with other corporations and with 
llldividuals and partnerships engaged in the sale and distribution or 
~andy in commerce between and among the various States of the 
lJnited States. 



258 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 2;:i ~'. T. C. 

PAR. 2. In the course and conduct of its business, as describeu rn 
paragraph·1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers and to retail dealers assortments. of candy so packed and 
assembled as to involve the use of a lottery sclwme when sold atl<.l 
distributed to the consumers thereof. 

One of said assortments is compose(l of 150 pieces of cammel candy 
of unifonn size and shape, together with 12 Radio Star Jig Sa"\\' 
puzzles. The majority of the caramels in said assortment have the 
same color throughout, but a small number of said caramels have a 
red center. The said caramels are wrappP<l in non-transparent 
wrappers, and the color of the center of said caramels is effectively 
concealed from purchasers and prospective purchasers until a selec
tion has been made and the wrapper removed. The said caramels 
retail at the price of 1¢ each, and the purehaser procuring one of 
the caramels having a red center is entitlrd to recei Ye, aiHl is to be 
given :free of charge, one of the Radio Star Jig Saw puzzles lwrc· 
tofore referrrd to. The said Jig Saw puzzlrs are thus distributell 
to purchasers of said caramels wholly by lot or chance, and tho 
consuming public is induced to purchase said candies because of the 
chance o:f obtaining one of the said Jig Saw puzzles. 

The respondent sells and distributrs several assortments of eumly 
involving a game of chance or lottery scheme when sold and di,;
tributed to the consuming public, but respondent's mPthod of pack
ing and assembling the said assortments and the salPs plan involved 
are similar in all major respects to that described above. 

PAR. 3. The wholesale dealers and jobbt>rs to whom respondent sells 
its assortments of candy resell the same to retail dealers, and the 
said retail dealers and the retail dealers to whom respondent sells 
direct expose said assortments for sale and sell the same to the pur
chasing public in accordance with the aforesnid salt>s plan. Re· 
Rpondent thus supplies to and. places in the hands of others the 
means of conducting lotteries in the sale of its products in acconlanre 
with the sales plan hereinabove set forth. Such sales plan has the 
capacity and tendency of inducing purchasers thereof to pmchuse 
respondent's said products in preference to candy offt'l'Nl for s!tle 
and. sold by its competitors. 

PAu. 4. The sale of candy to the purchasing public in tl1r manner 
above alleged involves a game of chance ot· the sale of a chance to 
procure a Jig Saw puzzle. . 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the nitl 
<If said method, is a practice of the sort which the common Jaw an(l 
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rr·iminal statutes have long deemed contrary to public policy, and is 
rontrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the tend
<'ncy unduly to hinder competition or create monopoly in this, to wit: 
that the use thereof has the tendency and capncity to exclude com
])etitors of respondent who do not adopt and use the same method 
or an equivalent or similar method involving the snme or an equiv
nlent or similar element of chance or lottery scheme . 
. Many persons, firms,· and corporations who make antl sell candy 
111 competition with respondent, as aboYe alleged, are unwilling to 
offer for sale or sell candy so pncked and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so, as to im·olre a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attraded by respond£>nt\; said method and manner of packing saitl 
candy and by the element of chance involved in the sale thereof in 
1hP, manner aho,·e described, and are tlwreLy induced to purchase 
iiaid candy so packed and sold hy respondent in prefprence to candy 
offered for sale and soltl by said competitors of respondent who do 
llot use the same or an equiYalent method. The use of said method 
by respondent has the tendency and capacity, bt'cause of said game 
of ehance, to divert to respondent trade and custom from its said 
c~mpetitors who do not use the same or an equintlent method; to 
C)(c}ude from sai<l candy tr·ade all competitors 'rho nre unwilling 
to and who do not use the same or an equiralent methotl because the 
sarne is unlawful; to lessPn conqwtition in said candy trade and to 
tend to crpate a. monopoly of said candy trade in respondent and in 
~llch other competitors of respondPnt as use the same or an equivalent 
ll1ethod; and to depriYe the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by re
;'llondent has the tendency an<l capacity to p]iminate from said can~y 
tade all actual competitors and to exclude therefrom all potential 

tornpetitors who do not adopt awl use said method or an equivalent. 
ll1ethod. 
J. PAR, G. In the course an<l conduc~ of its said bns~ness, respondent 
las caused and cauS('S the rPpresPntatwn to be made to 1ts customers antl 
})J'ospedire cmdomers, by the nse of the words "manufacturers of nov
l:'lty candy prmlncts," that it is the manufactur£>r of the candy or mer
chanrlise which ]t sells and distributes. A substantial portion of tho 
\\•ho1esale and retail dealers have expressed, and have, a preferenco 
for dealing direct with the manufacturer of candy or candy products 
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being purchased, such purchasers believing that they secur·e lower 
prices, superior quality, and other advantages that are not obtained 
when they purchase from a selling agency or middleman. 

The use by respondent of said representation that it is a manu
facturer has the capacity and tendency to, and does, mislead and 
deceive many of respondent's said customers into the erroneous 
belief that respondent is a business concern which controls and oper· 
ates a factory in which the candy and other merchandise sold by 
respondent is manufactured, and that persons dealing with respond
ent are buying said candy or merchandise directly from the manu
facturer thereof, thereby eliminating the profits of a selling agency 
or middleman and obtaining various advantages that are not obtained 
by persons purchasing goods from a selling agency or middleman. 
The truth and fact is that respondent neither owns, controls, nor 
operates any factory whatsoever and does not manufacture any candy 
or merchandise sold by it. There are many competitors of respond
ent who do not falsely represent that they manufacture the mer· 
chandise or candy sold by them. The use of said representation by 
respondent has the tendency and capacity to, and does, unfairly 
divert trade to respondent from its said competitors. 

PAR. 7. The aforementioned method, acts and practices of re· 
spondent are all to the prejudice of the public and of respondent's 
<~ompetitors, as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trarle Com· 
mission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGs AS 'l'O THE FACTs, AND Onm:n 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission on April 20, 1937, issued and ou 
April 22, 1937, served its complaint in this proceeding upon the re· 
spondent, Winthrop Novelty Company, Inc., a corporation, charging 
it with tl1e use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, the respondent filed answer thereto admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure. 
Thereafter, this proceeding regularly came on for final hearing be
fore the Commission on the said complaint and answer thereto, briefs 
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!U~d _oral argument of counsel having been waired; and the Com
~ISSlo~ having duly considered the same and being now fully ad
'V'Ised m the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con-
clusion drawn therefrom: · 

FINDINGS AS TO 'l'HE FACTS 

1 ~ ARAGH.lPH 1. Respondent is a corporation organized and doing 
buf:nness under the laws of the State of New York, with its principal 
0!lice and plac~ of business located at 3~37. CI.av,er Place, in the 
City of 'Brooklyn, State of· New York. Resilondent is now, and for 
lll?re than one year last past has been, engaged in the sale and dis
tribution of candy to wholesale dealers and jobbers and to retail 
deniers located at points in the various States of the United States. 
ll.espondent causes and has caused its said products when sold to be 
transported from its principal place of business in Brooklyn, N. Y., 
to purchasers thereof in the State of New York and in other States 
?f t.he United States at their respective places of business. There 
18 :t1ow, and has been for more than one year last past, a course of 
traue nud commerce by said respondent in such candy between and 
ittn.ong the States of the United States. In the course and conduct 
0,f said business, respondent is in competition with other corpora
tions and. with individuals and partnerships engaged in the sale 
and distribution of candy in commerce between and among the 
"ai·ious States of the United States. 

PAR, 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale deal
ers and jobbers and to retail dealers assortments of candy so packed 
ll~d assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

One of said assortments is composed of 150 pieces of caramel candy 
of uniform size and shape, together with 12 Radio Star Jig Saw 
PUzzles. The majority of the caramels in said assortment have the 
salll.e color throuuhout but a small number of said caramels have a 
ted center. The

0 

said caramels are wrapped in non-transparent 
'"rn.ppers, and t.he color of the center of said caramels is effectively 
c~ncealed from purchasers and prospective purchasers until a selec
hon has been made and the wrapper removed. The said caramels 
l'etai} at the price of 1¢ each, and the purchaser procuring one of the 
cal'a.mels having a red center is entitled to receive, and is to be given 
fr£·~ of charge, one of the Radio Star Jig Saw puzzles heretofore 
~'~'fl'rred to. The said Jig Saw puzzles are thus distributed to pur-
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chasers o£ said caramels wholly by lot or chance, and the consuming 
public is induced to purchase said candies because of the chance of 
obtaining one of the said Jig Saw puzzles. · 

The respondent sells and distributes several assortments of candy 
involving a game of chance or lottery scheme when sold and dis
tJ·ibuted to the consuming public, but respondent's method of pack
ing and assembling the said assortments and the sales plan involved 
are similar in all major respects to that described above. 

PAR. 3. The wholesale dealers and jobbers to whom respondent sells 
its itssortments of candy resell the same to retail dealers, and the said 
retail dealers and the retail dealers to whom respondent sells direct 
expose said assortments for sale and sell the same to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth. Such sales plan has the capacity and tendency 
of inducing purchasers thereof to purchase respondent's said prod
ucts in preference to candy offered for sale and sold by its 
competitors. 

PAR. 4. The sale of candy to the purchasing public in the manner 
nbore found invoJyes a game of chance or the sale of a chance to 
procure a .Jig Saw puzzle. The use by respondent of said method in 
the sale of candy, and the. sale of candy by and through the use 
thereof and by the aid o£ said method, is a practice of the sort which 
the common law and criminal statutes have long deemed contrary to 
public policy, and is contrary to an established public policy of the 
Govepmwnt of the United States. The use by respondent of said 
method has the tendency unduly to hinder competition or create 
monopoly in this, to wit: that the use thereof has the tendency and 
capacity to exclude con1petitors of responcle11t who do not nd.opt and 
11se the same method or an equivalent or similar method involving 
the same or an equivalent or similar e]<>ment of chance or lottery 
sehemP. l\fany persons, firms, and corporations who make and sell 
ramly in competition with respondent, as above described, are unwill
ing to otf£>r for salP or sell candy so packPd and assembled, or other
wiSt> nrrang-P(l nnd packed for sale to the purchasing public so ns to 
invoh'P a game of chance, and such competitors refrain therefrom. 

]
1AR. 5. Many dealers in and ultimate pt,rchasers of candy are nt

b·aded hy rPspon<lent's said method and manner of packing said 
eandy and by the element of chance involved in the sale thereof in 
the mnnner above described, and are thereby induced to purchase said 
candy F.o }1twkrd anu solcl by respondent in preference to candy offered 
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for sale and sold by said competitors of respondent who do not use 
the same. or au equivalent method. The use of said method by re
~'~Pondent has the; tendency and capacity, because of said game 9f 
chance, to divert to respondent trade and custom from its said com'
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is un
lawful; to lessen competition in said candy trade and to tend to create 
a monopoly of said candy trade in respondent and in such other com~ 
}>etitors of respondent as use the same or an equivalent method; and 
to dPprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by respondent has ·the 
tendency and capacity to eliminate from said candy trade all actual 
competitors and to exclude therefrom all potential competitors whO 
do not adopt and use said method or an equivalent method. 

PAR. 6. In the course and conduct of its said business, respondent 
has eaused and causes the representation to be made to its customers 
and prospective customPrs by the use of the words "manufacturers 
of novelty candy products," that it is the manufacturer of the candy 
or lnPrchandise which it sp})s and distributes. A substantial portion 
of the wholesale and retail dealers have expressed, and have a pref
f'J·ence for dt>aling direct with the mannfacturpr of candy or candy 
Products being purchased, such purchasers beEeving that they secure 
lower prices, superior quality, and other advantages that are not ob
tained when they purchase from a sPlling agency or middleman. The 
Hse by respondent of said rPprPsentation that it is a manufactnrPr 
has tl1e capacity and tendPncy to, and does mislead and deceive many 
of respon<lPnt's said customers into the erroneous belief that respond
<'nt is a bnsinPss concern which controls and operates a factory in 
Which the candy and other merchandise sold by respondent is manu
factnred, and that persons dealing with respondent are buying said 
(·andy or nwrchandise directly f1·om the manufacturer thereof, there
by eliminatinO' the l)l'Ofits of a selli1w aO'ency or middleman and ~ e> ,..., 

obtaining Yarions a(hantages that are not obtained by persons pur-
chasing goods from a selling ngPncy or middleman. The truth and 
faPt is that rP.'--pond<>nt 1witlwr owns, controls, nor operates any fac
tory whatsoe,·er and does not manufacture any candy or merchan
disE' sol<l by it. There are many compditors of rPsponden~ who 
do 110t falsely rPpresPnt that they manufacture the mPrehanchse or 
eandy sold l,y thPm. The use of said representation by rPspondent 
l1as the tendPncy anfl capacity to, and does, unfairly divert trade 
lo l'f'spondent from its said competitors. 
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CONCLUSION 
' . 

The aforesaid acts and practices of the respondent, Winthrop 
Novelty Company, Inc., a corporation, are to the prejudice of the 
public and of respondent's competitors and constitute unfair methods 
of competition in commerce within the intent and meaning of Section 
5 of an Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." · · 

OIIDER TO CEASE AND DESIST 

·This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer filed 
herein on May 22, 1937, by the respondent admitting all the material 
allegations of the complaint to be true, and the respondent by its 
counsf-1 having waived filing of briefs and oral argument, and the 
Commission havi11g made its findings as to the facts and its conclu
sion that said respondent has violated the provisions of an .Act of 
Congress, approved September 26, 1914, entitled "An Act to create a 
Federal Trn.de Commission, to define its powers and dutiPR, and for 
other purposes," 

It i.s ordered, That the respondent, Winthrop Novelty Company, 
Inc., a corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of 
candy in interstate commerce, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of wholesale llealers and 
jobbers or retail dealers assortments of candy which are used, or 
\vhich may be used, without alteration or rearrangement of the con
tents of such assortments, to conduct a lottery, gaming device, or gift 
enterprise in the sale or distribution of the cnudy contni11ed in ~aid 
assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size 
and shape having centers of a different color, together with Jig Saw 
puzzles or other articles of merchandise, which said Jig Saw puzzles 
or other articles of merchandise are to be given as prizes to the pur· 
chaser procuring a piece of candy with a center of a particular color. 
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4. Representing, directly or indirectly, that respondent is the man~ 
ufacturer of the merchandise which it sells. 

It is further orderecl, That the respondent, Winthrop Novelty Com
pany, Inc., a corporation, shall within 60 days after service upon it 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist hereinaboYe set forth. 
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IN THE MATTER OF 

JAMES CLARK DISTILLING CORPOHATION AND D. & D. 
PRODUCTS CORPORATION 

COMI'LAINT, FINDINGS, AND OHDER IN REGARD TO THE ALLEGED \'IOLA'J'IO:\' 
OF SEC'. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC, ll 
OF TITLE I OF AN ACT OF CONGRESS APPROVED JU:\'E 16, 19:J3 1 

Docket 24t1. Colllplai1tt, May Z], /11.1.)-Dcci.~ion, June ZG, 1937 

Where a corpomtiou and its ~clling agt'lu·y rngng(•d, mtdrr common rontrol aut!. 
as the case might be, in purchasing, rectifying, blending, bottling, and 
selling whiskies •. gins, and oth!'r svirituous heYerages, and in the making 
of gin with a still used therefor by snid first-muned corporation, by redi::J
tillation of purchased alcohol, not producer! by it, oYer jnnip!'r berrie~ anrl 
other aromatics, aud In tmnsporting thcit· ufon•sald prod net;; into and 
through Yorious States to the whole,.;ule and rl'tnil pnrchn!'er~ thereof In 
States other than State of origin, aml In the Di;;trlct of Colnmbln, in t-~ub

Htantial competition with those engngl'd in the mnunfnctnr!', by origh111l 
und continuous distillation from mush, wort, or wash, of whiskies, gins, 
and other spirituous beverages, and in selliug same in tmde and rommerce 
nmoug the vnrious Stntes and iu said District, and with those eugngcd 111 
IJUrchasiug, rectifying, blending, and bottling such various beverages and 
~<imilnrly st•lling same, and including among said competitors those who, 
ns manufacturers and distillers from mnsh, wort, or wash of whiskies, 
gins, and other spirituous beverages sold by them, truthfully use words 
"distillery," "distilleries," "distilling," or "distilll'rs" as a part of their 
corporate or trade WllllPS uud on their statimwry and tatalog>~ and on 
the Iuhels of the bottles in whil'11 they sell nnd ;:hi11 th<'ir !'aid produ<·t~. 
nnd tho~e who, engaged in pnreha,.lug, rectifyiug, bleudiug, bottling, anrl 
f'elling such Ynrions prodnets, do uot n~-<e nfore,.;nld wor<l>l 11~ aho\'1' Jo<rt 
forth-

Uepresented, through use of wot·d "Distilliug" in COI'I10l'ate name of said first 
corporation, print<'d on stationery nud ('1\hllogs mal on the lnbt-ls attached 
to the bottles iu whil'h tlwy sold aud shipped tlwir :'<aid YHI'iou,. prodnet~ 
and in yarions other ways to their cnRtmuers, nu<l furni,.;hrd !'lnme with 11 

mf'ans of t·<·prPsPnting to their Yendet•s, hoth retailers and nltimate cousum· 
Jug public, that said first-named corporation was n distiller and tlHit the 
whi,.;kies, gins, cordials, bra n<lie~, and other ~tkoholic bl'\'ernges eoutuinl'tl 
in !Such bottles were l1y it nuule tiu·ongh IH'ocess of distilln tion from masll. 
wort, or wash, notwlth:4anding fuet it <lid not <li,.;tlll 8altl varion~ bt>VPl'• 
ng!'s, thus bottled, labt>le<l, sold, and tran~vot'tcd, hy ot·iglnal and ('Ontinnou:l 
11istillntlon frnm mnf'h, wort, m· wa~h thron~h contimHnJs <"lo~P<l piJli'S and 
wssl'ls untll manufacture is eo!lll)lete, as long definitely understood troDl 
word "distilling" used in connection with llqnor industry and product:! 
therpof in the tmde aud by the ultimate lllll'ehusing puhlle, null did not 
own, opel'llte, ot· control any lJiace or plncPs where such he,·ernges are nnH.ltJ 

1 Count Two of the complaint, under tile National Industrial Heco\'ery Act, dl~mls>IE"d. 
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hy Ilrocel's of original and coutlnuons distillation ft•om mash, wort, ot· 
Wash, a lid, notwitlustauding ( 1) illstilla tion, theretofore, for a llmltrd 
time nml by a spparate eompany, but under snpen-islon of an individual 
~'<lle(:ialist in euustruction of distillrrirs aud lllmspJf a dlstillrr, of quantity 
of whiskey for it lllHl its thrl·enftt>r. usr at its rectifying plant, nor (2) 
<lh;tillatlou, nmlPr contl'lll't of !'ale with n srparute company but in Its name, 
for u limit('(! time null thel'rtofure, of qnnntity of whiskey, therenfter ·left 
in storage to age and benring its name, and dbtiller's permit seenred, ami 
suhst•quently permitted to Jnpsr, under such eontract of pnrel!ase, wns not 
a di:;tiller, for the llllrchnse of the hottlPd liquors of which theJ'e Is a prpf. 
<'I'I'llee ou the }lnrt of a i'inhstn ntial portion of the purchasing public; 

With etfrct of misleading aud d<'<'PlYing dPalers and purchasing IluLlic into the 
heJipf that ~<nhl ftrst-nnmNl eorporntiou wa;; a distiller or distilling com· 
llan;r in the ordinarily ttecPtJtPd :<euse of tho:;e tPrm~. and t!Jat the w!Jiskies, 
gins, and othPr ,;pirltuous bevernges sold by them were made or distilled by 
said ftrst-uameu corvoration from mash, wort, or wash by oue continuous 
llrocess, null of iuduc-ing den let·s nnd pnrdmsiug public, actiug "in such 
ht>liefs, to buy their said whi:<kks and othf't' beverages rectified and bot· 
11Ptl by snid flt·st-ntlllU'tl e01·pomtion, ;nul with dlstiuct trudency of giving 
1hf'm an unfah· cotllpetitiYe tuh·nntage on•t· thosf' of thPit' compf'titors who 
<lo uot, through nf'e of ~o;nch terms in tlwlr trade or corporate names, rep1·e· 
SPilt thu t the pnek!IJ,W of Hleolwlic liquors offered to retaill•r, aml in tum 
to t•onsumers is a <list ilJpry-bottled <HIP, mal thereby to diYert tmde to 
~hem from sudt t·oJupditors; to 1111• ;;uh:4:1utinl Injury of comprtitiou in 
I'OillDWI'('P: 

l!cr,1, That snell IH·ts anti prnrtlcl's wet·e to the prejudice of the pnhllc and 
competitors and con!>titnted unfair methods of competition. 

Defore Mr. John L. Hornor, trial examiner. 
JIJ•. POad n. 11/orelwuse and Mr. DeWitt 1'. Pud·ett for the Com

lni!'>sion. 

!J Air. llfortimor S. Gordon, 11/r. 11/a,?J J. 11/iller and Mr. Jle-;•m.a,n 
lr'llf'J', of New York City, for respondents. 

COMPLAINT 

· Pursuant to tl1e provisions of an ... \.ct of Conbrrcss approved 
September 26, 1914, entitle<!. "An Act to create a Federal' Trade 
Commission, to define its powers and duties, nnd for other purposes," 
the Federal Trade Commission, having reason to believe that James 

!
Clark Distillino- Corporation nllll D. & B. Products Corporation, 
le · "' • remafter refenetl to as respowh'Jlts, han been nnd are m;mg 
~llfair methods of competition in commerce, as "commerce" is defined 
l.Jl saitl act, and in Yiolation of the Act of Congt't'l'iS approved June 
16, Hl:33, known as the "National Industrial Reco,·ery Act," and it 
:Hipeuring to the said Commission thnt a proeeeding by it in respeeL 
t,hereof wou]d be in the public interest, hereby issues its complaint, 
f;tating its charges in that l'('sprct as follows: 
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Oownt 1 

}:lARAGRAPH 1. Respondent, James Clark Distilling Corporation, is 
u corporation organized, existing, and doing business under the laws 
of the State of New Jersey, having its principal otlice and place of 
business at 26 Exchange Place in Jersey City, in the said State. 
Respondent D. & B. Products Corporation is a corporation org1tnized, 
existing and doing business in and under the laws of the State of 
New Jersey with its principal office and place of business at 26 Ex· 
-change Place, Jersey City in said State. Both respondents are sub
sidiaries or affiliates of Distillers and Brewers Corporation of 
America, a holding corporation incorporated under the laws of the 
State of Delaware in June 1933 and all three corporations aforesaid 
have interlocking officers and directors. Respondent, James Clark 
Distilling Corporation, is now and since its organization in Augu::;t 
1933, has been engaged in the business of purchasing, rectifying, 
blending, and bottling whiskies, gins, and other spirituous beverages, 
and in the sale thereof to the respondent, D. & ll. Products Corpo
ration aforesaid. The D.&. B. Products Corporation and the Janw.s 
Clark Distilling Corporation, by the D. & n. Products Corporation, 
its distributing and selling agent, are now and since their organiza· 
tions have been engaged in the sale of said products in constant 
course of trade and commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of their said businesses they cause their said products 
when sold to be transported from their places of business in Jersey 
City aforesaid, into and through various States of the United States 
to the purchasers thereof, consisting of wholesalers and retailers, 
some located within the State of New Jersey and some located in 
other States of the United States and the District of Columbia. In 
the course and conduct of their businesses aforesaid, rPspondents are 
uow and for more than one year last past have been in substantittl 
competition with other corporations and with individuals, partner· 
ships, and firms engaged in the manufacture by original and con· 
tinuous distillation from mash, wort, or wash of whiskies, gins, and 
other spirituous beverages and in the sale thereof in constant course 
qf trade and commerce between and among the various State.s of 
the United States and the District of Columbia; and in the course 
.und conduct of their businesses as aforesaid, respondents arc and 
have been for more than one year last past in substantial competitiou 
with other corporations and with individuals, partnerships, a11d 
firms engaged in the business of purchasing, rectifying, blending 
:and bottling whiskies, gins, and other spirituous beverages and in 
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the sale thereof in constant course of trade and commerce between 
and among the various States of the United States and the District 
of Columbia. 

PAR. 2. In the course and conduct of its business as aforesaid, re
~pondent, James Clark Distilling Corporation, has upon its said 
Premises, stills used in the production of gin Ly a process of recti
fication whereby tax paid alcohol purchased but not produced by 
the.said respondent is redistilled over juniper berries and other aro
Jnatics. Such rectification of alcoholic spirits does 11ot make or 
conl'titutc the respondent James Clark Distilling Corporation, a 
~ist iller as defined by Section 3247 of the revised statutes regulating 
1?ternal revenue, nor as commonly understood by the pnblic and the 
hquor industry. For a long period of time the word "distilling" 
When used in counection with the liquor industry and with the 
Products thereof, has had and still has a definite significance and 
lllE>a11ing to the minds of wholesalers and retailers in such industry 
~nd to the ultimate purchasing public, to wit, the production of such 
hquors by an original nnu continuous distillation from mash, wort 
or wash through continuous closed pipes and vessels until the manu
facture thereof is complete, and a substantial portion of the pur
chasing public prefers to buy spirituous liquors prepared and bottled 
by the actwtl distillers thereof. 

P.o.R. 3. In the course and comluct of its business as aforesaid re
sponde.nt, J nmes Clark Distilling Corporation, by the u~e of the 
Worll "distilling" in its corporate name, printed on its stationery and 
on the labels attached to the bottles in which it sells its said prod
Ucts to the D. & n. Products Corporation and in various other ways, 
ttnd the respondent, D. & D. Products Cot·poration in the course 
and conduct of its business as aforesaid by the sale in interstate 
commerce as aforesaid of the products of the James Clark Distilling 
Corporation containing the word "distilling" on the labels attached 
to the bottles in which it sells and ships the said products, printed 
l!il ·its stationery, in its advertising, and in various other ways rep
J·~~ent to customers and furnish them with a means of representing 
~(' their vendees,_both rct~ilcrs aud tl•e ultimate consuming public, 
that the said whi~kies, gins, and the other spirituous beverages therein 
~·o~ltain<>d, W(•ru by the James Clark Distilling Corporation a.foro
:-,ui<l, produeed through an original and continuous process of distil
lation from mash, wort, or wash, through continuous closed pipes 
and Yessels until the manufacture thereof was complete, when as a 
?latter of fact the respondent, James Clark Distilling Corporation, 
Is not a distiller and does not distill the said whiskies, gins, or other 
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f.pirituous hrveJ·ngPs hy it l;o bott!Pd aml lahele(l aml by it awl tl1·~ 
l't>spoBdf'nt.r D. & H. Produets Corporation so sold and transportetl, 
and mert>ly hy the use of stills as aforesaid in the rectification of 
u lcoholic ~pirits by retlistilJation 0\'~T j unipt>r; berries uud other aro
matics, respondent, James Clark Distilliug Corporation, does nqt 
distill the gins by it so bottled and labeled and by both respond~ 
c.nts so sold nnd transported, in the sem;e iu which the word :'dis,
tilled'' is ('Oimnonly accepted and understood by those. engaged iri 
the liquor traue and the public. The respondent James Clark Dis
tilling Corporation is a reetifiPr of alcoholic liquors :md does uot 
own, operate or control any place or places where such Leverugps 
:~re produeed by the process of distillation from mash, wort, or 
wash as aforesaid and re~pomlent, D. & B. Products Corpomtion is 
l-iolely engngNl in the lmsinc>ss of selling the alcoholic ben•rage:; 
11 foresa id. 

PAn. 4. There are among the con1petitors of re;;plliHletJts engagrd 
in the :;ale of spirituous beYerages as mentioned in paragraph 1 
l~ereof corporations, firms, partnerships, awl iJHlividuals who manu
factme and distill from mnsh, wort, or wnsh whiskies, gins, antl 
other spirituous hewragC's sold by them and who tl'llt h fully uso 
the words "distillery," "distilleries," "tlistillers," ot· "distilling" as 1L 

part of their corporate or tratle names and on their stationery and 
advc>rtisi11g, nnd on the labels of the bottles in which they sell and' 
ship such pt:odncts. There are also among sueh competitors corpo
mtions, firms, partnerships, and individuals engaged in the business 
of rectifying, blending, and bottling whiskit>s, gins, and other spir· 
ituous beverages who do not use the wonls "distillery," "distilleries," 
"distilling," or "distillers" as a part of their corporate or trade 
names, nor on their stationery and advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products. 

PAR. 5. The repreHentation by rPspondents as set forth in para
graph 3 hereof, is calculated to and has a ·capacity and tendency to 
ttml does mislead and deceive dealers and the purchasing public into 
the belief that the whiskies, gins, and other spirituous beverages sold 
by the respondents are manufactured and distilled by James Clark 
Distilling Corporation from mash, wort, or wash, and is calculated 
to and has the cupacity and tendency to and does induce dea.Iers and 
the purchasing public, ading in such belief, to purchase the whiskies, 
~ins, nnd other spi1·ituous beverages rectified, blended, bottled, and 
Hold as ufm;esaid thereby diverting trade to the respondents fro!ll 
their competitors who do not by their corporate or trade names or 
in uny othl'r manner miHrepresent that tlu•y are manufacturers by 
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tlistilJatiou from mash, wort, or wash as aforesaid of whiskies gins 
n.nd .other spirituous beverages, and thereby respondents do substan~ 
hnl mjury to substantial competition in interstate commerce. 

PAR. 6. The acts and things above alleged to have been done and 
the false representatious alleged to have ·been made· by respondents 
are to the prejudice of the public and the competitors of respondents 
~nd COJJstitute unfair methods of competition in commerce within the 
Iiltent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
dutiPs, allll for o1lwr purposPs," approYed September 26, 1914. 

Count 2 

1~.\RAGR.\l'II 1. Respondent, James Clark Distilling Corporation, is 
a corporation organizetl, existing, and doing business under the laws 
of the State of New Jersey, having its principal office and place of 
hu,inPs~ at 2G E:xehange Place in JersPy City, in the said State. 
Rt:spolld<'nt D .. & n. Products C'orporntion is a corporation orgnnizrri. 
P)nsting, nn<l <loing businesH in an<l 1mdet· the hlw~; of the State of 
N"<>w ,Tf'rspy with itP. principal office an<l place of business at 26 Ex
c~Hingp Pla<'£', JPr<>~>y City in said StatP. Both respondents are Rub
~1<1iarif's or nffilintPP. of Di~tilkrs Rnd BrPWPrs Corporation of Amer-
1''n, R holrling corporfltion i1worporuted nnder tlw 1fl ws of the State 
~lf DPiaware in .Tune 19:3~ and all thrPe corporations aforesnid have 
111fPrlocking offirel's antl directors. RPspondrnt, .TamPs Clark Di"i
lilliJJg Corpon1tion, is now and since its organizntion in Angust 1933 
lJos he('n cngnged in the business of purchasing, rectifying, blending, 
RJJd bottling whiskies, gins, anrl otllf'r spirituous beverages, and. in 
th!l sale thereof to the respondent, D. & B. Products CorporatiOn 
nfore~ai<l. The D. & D. Products Corporation and the James Clark 
I~ifitilliJJg Corporation, Ly the D. & ll. Products Corporation, its 
dJstriLutiwr and selliJJO' uO'ent, are now and siuoo their organizations 
) 

b b b . 

. lave hePJJ ellO'flO'ed in the sale of said IJr()(lucts in constant course of ,., "" 
trade und commerce bet ween a11d amoug tlw various States of the 
tTnited States autl in the Di~trict of Columbia. In the course and 
eoncluct of their sai<l bu~iue~:,es they eauHe tlteir saitl products when 
~t>ltl to be trum.;portetl from their J>laces of business in Jersey City 
aforpsaid, into a11,l through various States of the Uuiteu States to 
the }>UJ·chasers thereof, cun::,;isting of wholesalers and retailers, some 
located within the State of New Jersey and some located in other 
Stqtes of the Unitt>tl States and the District of Columbia. In the 
C?i!rse and conduct of t Jwir businesses aforesaid, respondents are now 
an(l for more than one year last 1;ast hare been in substantial com-

1~812Im--89----20 
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petition with other corporations and with individuals, partnerships, 
and firms engaged in the manufacture by original and continuous 
distillation from mash, wort, or wash of whiskies, gins, and other 
spirituous beverages and in the sale thereof in constant course of 
trade and commerce between and among the various States of the 
United States and the District of Columbia; and in the course and 
conduct of their businesses as aforesaid, respondents are and have 
been for more than one year last past in substantial competition with 
other corporations and with individuals, partnerships, and finns 
engaged in the business of purchasing, rectifying, blending, and bot· 
tling whiskies, gins, and other spirituous beverages and in the sale 
thereof in constant course of trade and commerce between and among 
the various States of the United States and in the District of 
Columbia. 

PAns. 2, 3, 4, and 5. As grounds for these paragraphs of this com· 
plaint, the Federal Trade Commission relies upon the matters and 
things set out in paragraphs 2, 3, 4, and 5 of count 1 of this com· 
plaint to the same extent as though the several allegations thereof 
were set out at length and in separate paragraphs herein, and the 
said paragraphs 2, 3, 4, and 5 of count 1 of this complaint are incor· 
porated herein by reference and adopted as the allegations of para· 
graphs 2, 3, 4, and 5, respectively, of this count, and are hereby 
charged as fully and as completely as though the several averments 
of the said paragraphs of count 1 were separately set out and re
peated verbatim. 

PAn. 6. Under and pursuant to Title I of the National Industrial 
Recovery Act, approved June 16, 1933, (48 Stat. 195 C. 90), the 
President of the United States, by Executiye Order No. 6182, of June 
26, 1933, as supplemented by Executive Order No. 6207, of July 21, 
1933, and Executive Order No. 6345, of October 20, 1933, delegated 
to H. A. 'Vallace as Secretary of Agriculture certain of the powers 
vested in the President of the United States by the aforesaid act. 

Under and pursuant to the delE'gation of such powers, the said 
Secretary of Agriculture pursuant to Section 3 (d) of the act and 
Executive orders under the net, upon his own motion presented a 
Code of Fair Competition for the Distilled Spirits Rectifying Indus· 
try after due notice and opportunity for hearing in connection there· 
with had been afforded interested parties, including respondent, in 
accordance with Title I of the National Imhtstrial Recovery Act and 
applicable regulations issued thereundE'r, to the President of the 
United States who approved the same on the 9th day of December 
1933, thereby constituting the said code a Code of Fair Competition 

- .. 
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Within the meaning of the said National Industrial Recovery Act 
for the regulation of the aforesaid industry. ' 

In his written report to the President, the said S,ecretary of Agri
culture made, among others, the following findings with respect to 
the said code in the following words, to wit: 

. That said Code will tend to effectuate the declared policy of Title 1 of the 
National Industrial Rero,·ery Act a~ set forth in Section 1 of said Act h1 that 
ihe terms and provisions of Rn<'h Cod~> tend: (a) to remove obstructions to 
the free flow of foreign commerce, which tend to diminish the amount thereof; 
< 0) to proYitle for the general welfare by promoting tlle organization of Jn. 
tlustry for the purposes of cooperatfye action amoug tmde ·groups; (c) to 
{'lilllilJate unfair competitive 1n·actires; (d) to promote the fullest possible 
lltilization of the present productive capacity of Industries; (e) to avoid undue 
rC'rstrlction of production (except as may be temporarily required) ; (t) to 
lucrense tlJC consumption of industrial and agricultural products by increasing 
Jlnrchasiug power; and (g) otherwi.~e to rehabilitate industry. 

liy his approval of the said Code on D~cember 9, 1933, the Presi
dE'nt of the United States, pmsuant to the authority vested in him 
by Title I of the National Industrial Recovery Ac.t aforesaid, made 
and issued his certain written Executive order, wherein he adopted 
and approved the report, recommendations and findings of the said 
~ecrl'tary of Agriculture, and ordered that the said Code of Fair 
Competition be, and the same thereby was approved, and by virtue 
of the N a tiona I Industrial RecoYery Act aforesaid, the following 
Provision of Article V of said Code became and still is one of the 
~tandards of fair competition for the Distilled Spirits Rectifying 
Industry a11d is binding upon every member of said Industry and 
this respondent: 

The following practices constitute unfair methods of competition and sltall 
11ot be engaged in by any member of the industry: · 

SE<YrioN 1. False Adverti.~ing.-To publish or disseminate in any manner any 
f~tlse advertisement of any rectlfied product. Any advertisement shall be 
dt!emed to be false if it is untrue in any particular, or if directly or by a!m

blguity, omission. or inferenc.e it tends to create a misleading impression. 

. PAR. 7. The use by respondents as aforesaid of the word "distilling" 
1n the corporate name of James Clark Distilling Corporation, on 
stationery, advertising, and labels attached to the bottles in which 
the products of such corporation are sold and shipped and in variou~ 
Qther ways, constitutes false advertising within the meaning of the 
fl foresaid provision of Article V and tends to and does create the mis
lt>ading impression that the whiskies, gins, and other spirituous bev
erages so sold by respondents are manufactured and distilled by the 
l·espondent, James Clark Distilling Corporation from mash, wort or 
'"ash as aforesaid and that the respondent, James Clark Distilling 
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Corporation is engaged in the business of distilling spirits from mash~ 
wort or wash as aforesaid and that the spirituous beverages by re
spondents so sold and transported have been prepared and bottled 
by the distillers thereof, all contrary to the provisions of Section 1, 
Article V of the Code aforesaid. 

PAR. 8. The above alleged methods, acts, and practices of the re
spondents are and have been in violation of the standard of fair 
competition for the Distilled Spirits Rectifying Industry of the 
United States. Such violation of such standard in the aforesaid 
transactions in interstate commerce and other transactions which affect 
interstate commerce in the manner set forth in paragraph 5 of count 
t hereof, are in violation of Section 3 of Title I of the National 
Industrial Recovery Act and they are unfair methods of competition 
in commerce within the meaning of the Federal Trade Commission 
Act as amended. 

REPORT, FINDINGs As TO THE FACTs, AND OnnEn 

Pursuant to the provisions of an Act of Congress approved Sep~ 
tember 2Q, 1914, entitled "An Act to create a Federal Trade Commis~ 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on ~lay 24. Hl3!l, issned and on May 25. 
1936 serwd its complaint in this proceeding upon the respondents, 
.Tnmes Clark Distilling Corporation and D. & B. Products Corpora
l ion, charging them with the use of unfair methods of competition in 
(·ommerce in violation of the provisions of said act. After the is
suance of said complaint and the filing of respondents' answer thereto, 
testimony and other evidence in support of the allegations of the said 
complaint were introduced by PGad n. Morehouse and DeWitt T. 
Puckett, attorneys for the Commission, before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it, and in 
opposition to the a11egations of the complaint hy Mortimor S. Gorclon, 
Max J. :Miller, and Herman E. KeJler, attorneys for the respondents1 
und sai!l testimony and other evidence were duly recorded and filed in 
ihe office of the Commission. Thereafter, the proceeding regularly 
enmP> on for final hearing before the Commission on the said com
plaint, the answer thereto, testimony and other evidence and brief in 
support of the complaint, brief in opposition thereto and oral arg:u
ments of eounsel aforC"said having been waived; and the Commission 
l11lving duly considered the same and being now fully advised in tlw 
premises finds that this proeeeding is in the intHest of the. public, anJ 
mahs this its fin·<lings ns to the facts and its conclusion drnwn thera-
1'1'om: 
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FINDINGS AS TO THE FACI'S 

. I) ARAGRAPH 1. The respondent, James Clark Distilling Corporation 

.Js a corporation organized, existing and doing business under th~ 
laws of the State of Delaware, licensed to do business in the State of 
New Jersey and having its principal office and place of business at 
26 Excha11ge Place, Jersey City, in the State of New Jersey, 

The respondent, D. & B. Products Corporation, is a corporation 
()rganized, existing~ atHl doing Lusiness in and under the laws of the 
State of New ,Jersey, with it,; prin('ipal office and place of business 
at the same a<l<h·ess aforesaid. 

lloth. responden~s an• sul~sidiaries or affiliates of the Distillers and 
Bt·ewers Cm·pontt ion of AmPrica, a holding corporation, incorporated 
Under the laws of the State of Delaware in June, 1933, and all three 
corpot·ations aforesaid are under common control through stock 
0 1Vll£>rship . 
. The respolldent, .• James Clark Distilling Corporation, is now, and 

:since its organization in .\ ngust 1933, has been, eugaged in the busi
lless of purchasing·, rrcti fying, blending, and bottling whiskies, gins, 
11

1l<l otl1er spirituous lu'n'rages, and in the sale thereof through the 
Hgency of tlH' o1 ht'r respondent, D. L~ n. Products Corporation. 

The I>. & B. Product,; Corporation nnd the .Tames Clark Distilling 
Cotporation, Ly the D. & B. Products Corporation, its distributing 
nnd selling agent, are now and since their organization have been 
('llgaged iu the sale of said products in constant course of trade and 
<~onnnerce betwrrll and among the various States of the United 
Statrs and in the District of Columbia. In the course and conduct 
of their said businesses they cause their said products when sold 
10 be tmnsportetl from tl1eir places of business in Jersey City afore
~aid, into and through various States of the United States to the 
l>urchasers there-of, consisting of wholesalers and retailers, some 
locat(•d within the State of New Jersey and some located in other 
States of the United States and the District of Columbia. In the 
course and conduct. of their businesses aforesaid, respondents are 
110w and for more than one year last past have been in substantial 
t·ompetition with other eorporat.ions and with individuals, partner
~hips, and firms engaged in the manufacture by original and continu
(tUs distillation from mash, wort, or wash of whiskies, gins, ami 
(Jther spirituous bererages and in the sale thereof in constant course 
of trade and commerce between and among the ntrious Stutes of the 
Dnited States and the District of Columbia; und in the course and 
conduct of tl1eir businesses as aforesaid, respondents are nnd have 
hE>E>n for more thau one war last past in substantial competition 



276 FEDERAL TRADE COMMISSION DECISIONS 

Findings 25F.T.O. 

with other corporations a1~<.l with individuals, _partnerships, and firms 
(\llgaged in the business of purchasing, rectifying, blending, and bot· 
tling whiskies, gins and other spirituous beverages and in the sale 
thereof in constant course of tra<.le and commerce between and among 
the various States of the United States and the District of Columbia. 

Respondent James Clark Distilling Corporation received Permit 
No. R-24 from the Federal Alcohol Control Administration January 
10, 1934, to engage in the distilled spirits rectifying industry, which 
said permit became and was invali<.lated August 29, 1935, by reason 
of the passage of the Federal Alcohol Administration Act ( 49 Stat. 
977), and since November 23, 1935, it has done the same kind of busi· 
ness under a permit of the same number issued by the Federal Alcohol 
Administration. 

In April of 1934, James H. Cocke, a consulting engineer specializ
ing in the construction of distilleries, and himself a distiller of about 
40 years' experience, was employed by respondent James Clark Dis
tilling Corporation to supervise the distillation of 3,210 barrels of 
whiskey at the Seagram Distillery No. 1, at Lawrenceburg, Ind., un
der a formula prepared by him, an<.l he did so, inspecting the quality 
of the grains use<.l and the entire fermenting up until the whiskey was 
drawn off in barrels, the barrels being marked and branded with said 
respondent's name. The first day's mash was made April 9, 1934, 
and this order was completed on the 28th or 30th of April 1934. Of 
this whiskey, 3,116 barrels were used by the respondent in its distilled 
spirits rectifying plant between April of 1934 an<.l February of 1936. 

On January 28, 1936, pursuant to a previous application filed Oc· 
tober 25, 1935, a distiller's basic permit No. D-697 was issue<.l under 
the Federal Alcohol Administration Act and Regulations to the re· 
sponuent, James Clark Distilling Corporation, authorizing it to 
engage in the business of distilling whiskey at "Old 31" East Tun1· 
pike, Bar<.lstown, Ky., under lease of 1.he distillery of the Tom Moore 
Distilling Company. Under contract, the terms of which are herein
~fter set forth, with the aforesaid distillery, and between the months 
of February and 1\Iay 1936, there was pro<.luce<.l by the Tom Moore 
Distilleries, in the name of James Clark Distilling Corporation, a total 
of 358,370.54 proof gallons of whiskey, none of which at the time of 
the hearings had been withdrawn or used by respondent in its busi· 
ness, it hf'ing rlPsirP<l to lran' it in stora~f' for the pnrpos(' of agin~· 
This whiskey is in barrels or kegs bearing respondent's corporate 
name. 

Respondent's sales volume is approximately three and one-half 
million dollars per year, and averages approximately 700,000 gallon:> 
of spirituous beverages annua1ly, all of which is sold through the 
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ltledium of the other respondent, D. and B. Products Corporation as 
aforesaid. ' 

The whiskey which was produced at the Tom .Moore Distilleries 
as aforesaid, was produced under au agreement in writing, dated 
.A.u~st 20, 1~35, between respondent and the said distilling company, 
Which agreement, in substance, provided as follows: 

Whereas on the 2d day of August, 1935, the parties hereto entered into a 
certain agreement whereby Tom 1\Ioore agreed to manufacture and sell to James 
C!nrk, and James Clark agreed to purchase specific quantities of manufactured 
!hstillations of certain whiskey to be manufactured by the Tom Moore ]lards
town Distillery, nnd 
'l' Whereas James Clark is desirous of having the F;aid whiskey manufactured by 

oru Moore under the name of James Clark, now, therefore, in consideration 
of the sum of $10 and other good and valuable consideration in hand paid to 
!he other by the parties hereto, the receipt of which Is hereby acknowledged, 
he parties hereto mutually agree as follows: 

(1) Whiskey to be manufactured and sold by Tom 1\foore to James Clark 
llursuant to the contract between said pArties dated the 2d dAy of August, 1935, 
;han be manufactured and soh! to James Clark us whiskey manufactured Jn 
bhe name of James Clark and nil barrels of his whiskey shall be ruat·ked and 
rauued by Tom Moore in accordance with the Internal Re,·enue Laws, in such 

a lnanuer as to indicate the name of James Clark as the actual distiller thereof. 
t (2) James Clark agrees to apply to the State of Kentucky for the issuance 
b 0 It of a distiller's permit In order to effectuate the distillation of whl;;key 
Y Tom 1\foore, in the name of James Clark, and James Clark further agrees 

to obtain from the United States Treasury Department and/or the latter's 
11PPropriate bureau the necessary distiller's permit and authority to ban• such 
Whisldes manufactmrd by Tom Moore in the name of James Clark and agrees 
to file with the said United States Treasury Department all necessary docu
Dlents nnd bonds required in order to effectuate the same. 

(3) Tom Moore hereby agrees to pay to James Clark no later than 60 day" 
from the date lwrcof the sum of $;)00, the sawe representing a reimbursement 
to James Clark of one-half of the Kentucky State distiller's permit fee of 
$!,00() paid to the State of Kentucky by James Clark. 

(4) Tom Moore hereby agrees to use his best etl'orts In assisting Jame.-; 
Clark, its agents or representatives, in procuring the aforesaid distiller's 
Permits from the State of Kentucky and the United States Treasury Depart
lllent. 

J ·(5) Tom Moore hereby covenants and agrees that it will save harmless 
a:rnes Clark as the preceding distiller against any and all manner of liability 

:nd/or claims, suits, actions, damages, charges, and/or expenses (Including 
Horney and counsel fees) that may be asserted, alleged, or created by any 

llerson, firm, or corporation against James Clark individually or jointly with 
others, by reason of the manufacture by Tom l\Ioore and/or James Clark as 
;ullerseding distiller, of any whiskey in the name of James Clark, at the 

11 
°1ll Moore Bardstown, Kentucky, distillery, and Tom Moore further covenants 
nd agrees that it will cause to be effected at its own expense and with re

~Donslble insurance companies sufficient insurance to cover nil distilling and 
lilflnurnC"tnrlng OfX'rntlons At its ll:udstown distillery as will adequately inure to 
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the ben~fit of James Clark us supet·seding distiller, and by reason of the uunnt
facture of such whiskey in the name of Jam~s Clark, and by way of f'pecificatlon 
but not In limitation thereof, said insurance shall include covernge ngalnst work
nwu's comJJensation, general accident and public liability, fire, explosions of boil
ers, nnd theft, burglary, robbery, and elevator. 

(6) It Is definitely understood and agt·eed by atld betw<:en th<' pnrtie~> 

hereto that this memorandum of agreement shall not in any manuN· be con
sidered to be in limitation or modification of the agreement between tbe 
parties l1ereto dated the 2d day of August, 193ti, and it is lll'finltely understood 
that this memorundmn of ugri'Pment is iutended to snpplenwnt the nforesnid 
ngreement, and it is not lntemlPd for any other purpose. 

In witness whet·eof the parties het·eto ha1·e henmnto Sl't their hnml!-! nud 
st>als this 2flth day of August, 1935. 

The agreement of August 2, 19:35, referred to in the above agree
ment, was an agreement between Tom :Moore Distillery, therein re
ferred to as the "mannfacturrr," and James Clark Distilling Corpo
ration, therein referred to as the "purchaser," whereby Tom Moore 
Distillery agreed to manufactme in bond for the account of James 
Clark during the months of August, September, October, November 
aB<l December of 1935, 2,500 barrels of full-bodied straight KentuckY 
bourbon whiskey, setting approxilllately 125,000 gallo11s to conforlll 
to the standanls of identity theretofore promnlgate<l by thP Fedt>ral 
Alcohol Administration. The agreement provitle(l foL" the Toni 
.Moore Distillery to pay the State uf Kentucky a prOtluction tax, and 
if the said tax should be increased during the term of the contract, 
the incr£>ase was to be paid by the Jaines Clark Distilling CompanY· 
The. price included the State of Kentucky production tax. 

The agreement also provided for the Tom Moorr Distillery to fur
llish to the James Clark Distilling Corporation promptly at the man· 
ufactme of the aforementionetl whiskey negotiable warehouse receipts 
1·epresrntiug 500 barn•ls of whiskey <listillP<l dnring the thPn current 
month, said warehouse receipts to be issued in the name of James 
Clark Distilli11g Corporation, i11 s11ch respecti,·e denominations as it 
might select. 

The agreement further provided for the whiskey to he stored by the 
Tom Moore Distillery, the warehouse storage charges accrued to ue 
paid by the James Clark Distilling Corporation upon withdrawlll 
from the bonded warehot~se, and the said whiskey was at James 
Clark's expense insured while the same was stored in the Tom l\Ioore 
Distillery's bonded warehouse, except that the distillery agreed to 
insure the whiskey from the time it l'llteretl into Loud up to the first 
day of the next succeeding month, whieh insurance furnished !JY 
the distillery was to inure to the benefit of the James Clark Distilling 
Corporation. 
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The agreement provided that the Tom .Moore Distillery warranted 
tha.t the whiskey made by it would be all Kentucky straight bourbon 
Whiskey marle from good sound grain, containing at lea!St 21 percent 
~InaH grain, properly mashed, and distilled in accordance with the 
formulrt to be furnished by the James Clark Distilling Corporation. 

1'he fact of these anangement s was rPcei red in evidence subject to 
;l, later check by the Commission of the official records of the Alcohol 
1 ax· U1tit and the Federal Alcohol .Administration Divisions of the 
Dnited States Treasury Department. Such subsequent check showed, 
anl} the Commission finds, that this respondent's basic 1wrmit D-697 
Was eance!Jed on December 28, 1936 . 

.A check of said records also shows, and the Commission finds, that 
<hn·ing April of 1934, the production and operation, above referred to, 
of Seagram Distillery No.1, at Lawrenceburg, Indiana, was by Joseph 
E. Sengram & Sons Corporation, operating during that month under 
the name and style of James Clark Distilling Corporation, which was 
legally permissible arrangl'ment. This respondent, however, filed no 
110tice of intention to distill, no bond, application, or other docume11t 
to qualify as a distiller under the Internal Revenue laws and was not 
a~ that time so qualified. Neither did it apply fo.r, or receive, a basic 
<hstiller's permit from the former Federal Alcohol Control Adminis
tration under the then existing laws and 1·egulations. 

PAR. 2. Upon the premises of respondent James Clark Distilling 
Corporation are one or more stills used for the production of gin 
by It process of rectification ,d1ereby tax-paid alcohol, purchaseLl l>ut 
l!ot produced by respondent, is distilled over juniper berries and 
other aromatics. This gin constitutes approximately 10 percent of 
1 his respomlent's total rectifying business . 

. A method genemlly used in this country of producing so-ca!Ied 
1h~tilled gin is to redistill either purchased or manufactured alco
hol O\'er juniper berries and other aromatics usually used in the 
Production of ~rin and this ain dPI"in's its main characteristic flavor I M 0 

. ron1 the juniper berries. The purchasing public has no preft.-'rence 
11

\ gins by reason of the method of manufacture as it is possible to 
J~ake gin of equin1lent quality by processes of ol'iginnl distillation, re
thstillution, or compounding. The public preference is predicated 
solely on the quality of the ingredients and the skill and reputation 
of the mnnufactmer insofar as the gin itself is concerned . 

. n.ectifying, in tJ1e distilled spirits rectifying industry, means the 
111l.XIng of whiskies of different ages and types, or the mixing of ages 
o:r types, or the mixin()' of other ingredients with whiskies, but re
dncing pl'oof of whisk~y by adding wnter is not rectifying. Recti-
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fiers also blend whiskies with neutral spirits (grain alcohol). Some 
rectifiers blend it with cane. 

Many distillers operate a separate establishment GOO feet or more 
a way from their distilleries, known as a rectifying plant, wherein 
they operate in the same manner as described above for a rectifier, 
sometimes exclusiYely with spirits of their own distillation and often 
with spirits purchased from other distillers, or both. Some distill
eries have a tax-paiu bottling room on the distillery bonded prem
ises, wherein their distilled spirits are bottled straight as they come 
from the still or in a bonded warehouse after aging or after reduc
tion of proof. Any rectifying done by a distiller, however, must. be 
done in his rectifying plant under his rectifier's permit. On all bot
tled liquors, whether bottled at the distillery rectifying plant or any 
other rectifying plant, appear the words "bottled" or "blended," as 
the case may be, "by the -------------------- Company." If the 
distilled spirits therein containeu are bottled by a distiller, in his 
distillery, or are spirits of his own distillation bottled in his rectify
ing plant as straight whiskey, the distiller may and does on said 
bottles, put "distilled and bottled by -------------------- Com
pany." Finally, blown in the bottom of each bottle is a symbol, 
consisting of a letter· followed by a number, identifying the bottler. 
For instance, there is a "D'' for a distiller and an "R" for a recti
fier. The number following the said letter corresponds with the 
<listiller's or rectifier's basic permit. Thus, ''U-24" designates the 
James Clark Distilling Corporation, a rectifier. A distiller who also 
operates a rectifying plant and who has both kinds of permits may 
use either symbol, depending upon whether the liquor contained in 
the bottle was produced and bottled under a distiller's or a rectifier's 
permit. 

The James Clark Distilling Corporation does not now and never 
has produced or manufactured distilled spirits of any kind fron1 
mash, wort, or wash, although its charter did authorize it to do so 
and although between January 28, 1936 and December 28, Hl36, it wa9 
the holder of a basic distiller's permit, a warehousing and bottling 
permit, and otherwise qualified to own, operate, and control a place 
where spirituous liquors were so produced. The Commission finds 
that the so-called lease arrangements of August 2, 1935, and the sub
sequent modification thereof dated August 2G, 1935, constituted a 
contract for the pnrrhase by respondent of distilled spirits manu
factured pursuant to such arrangement by the Tom Moore Dis
tillery, and that during such period of time this respondent did not 
operate, own, or control a distillery, and was not a distilling company 
in the sense or significance in which such terms are generally under-
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stood in the trade and by a sllbstantial portion of the consuming 
public. 

Section 3247 of the Revised Statutes (U. S. C. A. Title 2G, Sec. 
1158 (a)) Regulating Intemal Uevenue defines a "tlistiller" as 
follows: 

Every person who produces dif!tllled spirits or who brews or makes a mash, 
'Wort, or w•ash fit for distillation or for the pt·oduction of spirits, or who, by 
nny process of evaporation, separates nlcohollc spirits from any substance, 
'Or Who, making or keeping, mash, wort or wash, has also Jn his possession or 
~t!!e a sun, shall be regarded as a distiller . 

. Section 3244 of the Redsed Statutes (U. S. C. A. Tit. 26, Sec. 
1398 (f)) defii1es a "rectifier" as follows: · 

Every person who rectifies, purifies, or refines distilled spit·its or wine by 
nny J)roccss other than by original and continuous distillation from mash, wort, 
Qr Wash, through continuous enclosed vessels or pipes, until the manufacture 
thereof is complete, and every wholesaler and liquor dealer who has in his 
Dossesslon any still or leach tub, or who keeps auy other apparatus for the 
.Purpose of refining In any manner distilled 8pirits, and every person· who 
"'

1
.thout rectifying, purifying, or refining distilled spirits shall, by mixing such 

~Dtrlts, wine, ot• oUter liqn"r \~ith any materials, manufacture any spurlou::~ 
tnltation, or compound liquor~ for sale undet· the name of whiskey, brandy, 

gln, rum, wine spirits, cordinls, ot· wine bitters, or any other name, shall be 
l'egarded as a rectifier, and that being engaged in the business of rectifying, etc. 

The rectification of alcoholic spirits by this respondent as afore
said in the production of its gin, does not make or constitute respond
(•nt ? distiller or a distilling company as defined by Sec. 3247 of the 
l~ev1sed Statutes of the United States regulating Internal Revenue . 
. P~R. 3. TI1e testimony of those having long experience in Loth the 

(~JStilled spirits rectifying industry and the distilling industry, estnb
hshed, and the Commission finds, that the foregoing rectification of 
alcoholic spirits by redistillation over juniper berries and other aro
matics in the prodtiction of gin does not make or constitute this 
l'espondent a distilling company in the sense commonly understood 
b~ the liquor industry. There were also called a large number of 
Witnesses who were lay-members of the purchasing public, and with 
few exceptions, their testimony was to the effect, and the Commission 
a.lso finds it to be a fact, that by such terms as "distilling" or "dis
tJl1ery'' or "distiller" when used in the trade or corporate name of a 
concern handling alcoholic beverages, the public understands that that 
concern is en1Tarred in the initial distilling process of producing s . . ..., "' d 
· PlrJtuous or· alcoholic beverages from fermented grain or mash, an 
that they have a preference for a distillery bottled package over one 
bottled by a rectifier. 
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The Commission finds that for a long period of time the word 
"distilling" when used in connection with the liquor industry and 
with the products thereof has had and still has a definite significance 
and meaning to the minds of wholesalers and retailers in such indus
try and to the ultimate purchasing public, to wit, the manufacturing 
of spirituous liquors by an original and continuous distilhltion from 
mash, wort, or wash, throug·h continuous closed pipes ancl vessels 
until the manufacture thereof is complete, and a substrntial portion 
of the purchasing public prefers to huy l'ipiritnmt:; liquors hottiPd 
and prepared by distillers. 

PAR. 4. In the comse and conduct of its business as aforesaid by 
the use of the word "distilling" in the corporate name of James Clark 
Distilling Cot'poration printed on stationery, catalogs, nnd on the 
labels attached to the bottles in which respondents sell and ship thp,:1• 
Haid products, and. in varions other ways, respondents rPpresent to 
their eustomers aJl(l fumish them with the uwans of representing
to their vendees, both retailers and the ultimate consmning public, 
thnt respondent James Clark Distilling Corporation, is a distillet· 
and that the said whi~kies, gins, cordials, brandies, and other alcoholic 
beverages therein contained were by said respondent manufactured 
through the process of disti11ation from mash, wort, or wnsh, when, 
as a matter of fact, James Clark Distilling Corporution is not a 
distiller, does not distill the said whiskies, ginf':l, ancl other alcoholic 
IJPY<'I·nges by respondents so hott led, labeled, sold, and tra nsport£><1, 
and, merely hy the usp of a sti11 operate1l ns n fon•sai<l in the pr01luc
tion of gin, James Clark Distilling Corporation does not distill the 
whiskies, gins, and other spirituous bevernges by respo111lents so hot
tied, labeled, sold, and transported in the sense in which the wol'!l 
"distillNl" is commonly accepted and understood hy those engaged in 
the liquor trade and the public. Neither respondent owns, operates, 
or controls any place or places whPre spirituous beverages nre manu
factured hy a process of m·iginnl and continuous distillation from 
mash, wort, or wash. 

PAR. 5. There are among the competitors of respondents engage1l iit 
the sale of spirituous hewrnges ns mentioned in paragraph 1 hereof 
corporations, firms, partnerships, a111l individuals who manufacture 
and Jistill ft'OIH mal"h, wort, or wash, whiskies, gins, and other 
spirituous benragps sohl hy t ]]('m n nd who truth full,v use the wonl~ 
"distillt>t·y," "tli::,tilit'l'ies,'' ''tlisliller::;," or ·'distilling" as a part of 
their eorporate or trade 11anws and on their stationery, catalogs, and 
on the labels of the bottles in whieh they sell and ship such prod.ucts. 
There are also among such competitors corporations, firms, partner
ships, and. individuals engaged in the business of purchasing, rectify-
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l<'luding.~ · 

ing, blending, bottling, and selling whiskies, gins, and other alcoholic 
beverages who do not use the words "distillery," "distilleries" "di:s
tilling," or "distillers" ns a part of their corporate or trade na~es, nor 
on their stationery, catalogs, advertising, nor on the labels attached 
to the Lottles in which they sell and ship their said products. 

PAR. 6. The representations by respondents, as set forth in para
graph 4 hereof, have the capacity and tendency to and do mislead and 
deceive dealers and the purchasing public into the beliefs that re
~pondent James Clark Distilling Corporation is a distiller or distill
lng company in the ordinarily accepted sense of those terms, and that 
the whiskies, gins, and other spirituous beverages sold by respondents 
a.re manufactured or distilled by James Clark Distilling Corpora
bon from mash, wort, or wash by one continuous process, and have 
~he capacity and tendency to and do induce dealers and the purchas
Jng public, acting in such beliefs, to purchase the whiskies, gins, and 
other alcoholic beverages rectified and bottled by the respondent 
.Tames Clark Distilling Corporation. The Commission finds that the 
Wh.ole situation in this industry is such that the foregoing represen
tations have a distinct tendency to give respondents what amounts to 
111lfair competitive advantage over those of their competitors who do 
not, by the use of such terms in their trade or corporate names, repre
~nt that the package of alcoholic liquor offered to the retailer and 
ln turn to the consumers, is a distillery-bottled package and this in 
turn tends to divert trade to respondents from such competitors and 
thereby respondents do substantial injury to competition in interstate 
commerce. 

PAR. 7. Dec a use of existing regulations promulgated under the 
F'ederal Alcohol Administration Act approved August 29, 1935 ( 49 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting 
I)~·o?uct "Distilled Gin," and requiring that the labels state who 
(hshlled it, the Commission has excepted gins produced by respondent 
~a~es Clark Distilling Corporation by redistillation of alcohol over 
Jll!HpeJ• berries and other aromatics from the prohibitions of its 
0 l'der. 

P.an. 8. Tl1e Commission's complaint in this case was issued on the 
same day as the decision of the United States Supreme Court in the 
ease of A. L. A. Schechter Poultry Corporation, et al. vs. United 
~tates (295 U.S. 495), and contained two counts. Count 1 specifically 
~ larged a violation of the Federal Trade Commission Act, and count 

charged that tl1e practices of respondent, as hereinbefore set out, 
w~re unfair methods within the meaning of the Federal Trade Com
llnssion Act because they were in violation of Section 3 of Title I 
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of the National Industrial Recovery Act, which was invalidated by 
tl1e aforesaid decision. For that reason the Commission is dismiss
ing the complaint as to count 2. thereof. · 

CONCLUSION 

The aforesaid acts and practices of the respondents, James Clark 
Di!:itilling Corporation and D. & B. Products Corporation, are to 
the prejudice of the public and of respondents' competitors, and 
constitute unfair methods of competition in commerce, within the
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE .AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ents, testimony and other evidence taken before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
brief fil<><l herein by PGad n. Morehom:e anrl DeWitt T. Puckett, 
counsel for the Commission, brief and oral argument hy l\fortimor S. 
Gordon and Herman Keller, counse.l for respondents having been 
waived, and the Commission having·made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of an Act of Congress approved Septrmher 26, 1914, entitled, "An 
Art to create a Federal Tmue Commission, to define its powers and 
duties, and for other purposes." 

It is ordered, That the respondents, James Clark Distilling Cor
poration and D. & B. Pro!lucts Corporation, their officers, repre
sentatives, agents, and employees, in connection with the offering for 
sale or sale and distributim~ by them in inten;tate commerce or in 
the I)istrict of Columbia of whiskies, gins, or other spirituous bever
nges (except gins produced by them through a process of rectifica
tion whereby alcohol purchased bnt not produced by rl.'spondents is 
redistilled over jnnipcr bPrries and other aromatics) do cease and 
1lesist from: 

R<>prescnting, through the use of the word "distilling" in the cor
porate name of respondent James Clark Distilling Corporation, on 
nil stationery, adwrtising, o~· labels attached to the bot.tlPs in which 
the James Cl:uk Distilling Corporation products are sold and 
~'hipped, or in any other way by word or words of like import, (a) 
that James Clark Distilling Corporation is a distiller of whiskies, 
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g~ns, or other spirituous beverages; or (b) that the said whiskies, 
gms, or other spirituous beverages were by James Clark Distilling 
Corporation manufactured through the process of distillation; or 
(c) that James Clark Distilling Corporation owns, ·operates or con
trols a place or places where any such products are by it manufac
t tn·e<I by a process of origiml and continuous distillation from mash, 
"'0 lt or wash, through continuous closed pipes and vessels until the 
~~a~lllfacture thereof is completed, unless and until James Clark Dis
hllmg Corporation shall actually own, operate, or control such a 
Place or places. 

It is /1trtl~er ordered, That the said complaint he, and the same 
hereby is, dismissed as to count 2 thereof. 

It is further ordered, That the said respondents, within 60 days 
:from and after the date of the service upon them of this order, shall 
~le with the Commission a report or reports in writing setting forth 
Ill detail the manner and form in which they are complying and 
have complied with the order to cease and desist hereinabove ~et 
;tort h. 

, . ..... 

' " r 

.. :' 
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IN THE MATTER OF 

I. S. U. RANK AND FILE GROUP, ET AL. 

('miPL.\INT, lrJNDIN'GS, AND ORTIEil. IN I!IWARD TO THE ALLEGED VIOL.\TIO~ 
OF SEC. 5 OF AN ACT 0~' CONGilESS APPilOVED SEPT. 26, 1!)14 

Docket 2G9"~· Complaint, Aug. 1, 19JG 1-De(·ision, June 29, 19.37 

W'here a union, kuown liS the IntNnationul ~eunwu's Union, with some 60,000 
members Hcattcred along the Atlautic, Pacific, lllltl Gulf con:st!l and the 
Great Lakes, had long eugagetl in the regular puiJlicntiun nuu cirtulnti011 

of an official llaper known as the "~eamen's Journal," and letters "1. S. IJ." 
through their u~e lly sai<l uni•m ntul it~ lueal hr:tnehe<-~, had bePome kno\\'11 
nnd understood by nfor£'snirl m:d othf'r unions anrt by thP genernl 1111bli<' 
ns !nitlalR fot· said union lliHl a!' 11 llf'f<hmation thf'reof; and thPrenfter, 
va1·ions indl\·i<lnal memltt•rs of I. S. U. Rank 11nd File Group, anu grouP~ 
und organizatlous thus indicated, and 11 corporation-

1\In•le nse of !lt'signntion "1. R. U. Pilot" for a periodical sold unll solidted, in 
competition with sud1 "RNimen's Journal," b~· nforesuid iwlivldunls, Hcting 
p£'rsonally lllltl through nnd by said group,;, notwithstanding fact said 
g·ronps WPre not C"ommlttee>~ of thP lut£'rnntlonnl R{'l\lllf'n's Union, nnd 
aforesaid "I. S. U. Pilot" was not pnblientlon of snifl union; 

With Cllflnelty and tendeu('y, through :sud1 unnutlwrized use of name "1. S. U. 
Pilot," to mislead ami dl'l'<'iYe IIH'mhers of aforesnid union, and memllcrs ot 
other Iuhor unious and pnrehn,:ing public, Into the beliefs that p£'riodicnl 
in queHtion was a publication of said union nnd Into purchase of snme In such 
prroneou.'! beliefs, 11nd witl1 resnlt that trnde was thereby diverted to said 
individunls and groups from their competitors, who do not mislead and 
deceive, and have uot misled and deceiYed, purchasing pulllic by sucb misuse 
of nnme for their publications; to the substantial Injury of substantial 
competition in commerce : 

Held, That such acts and pra{'tl<"cs were to the prejudice of the public and 
competitors and constituted nnfn!r mf'thods of competition. 

llefore Mr. John L. Ilornor, trial examiner. 
Mr. lVrn. T. Ohantland, for the Commission, 
Mr. Ilyma·n N. Glickstein, of New York City, for Joseph Curran 

and Uptown Cooperative Press, Inc. 
Mr. J/. Herbert Syme, of Philadelphia, Pa., for Albert Fleming. 

AMENDED COMPLAINT 

Pursuant to the provisions of an Act of Cong1·ess approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the I. S. lJ, 

1 Amended. 
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~~nk and File Group, I. S. U. Rani{ and File Members Rank and 
.t' Ile C · ' lJ . omm1Ltee of the I. S. U., Rank and File International Seamen's 
n l1lon, hereinafter referred to as respondent associations, James L. 
C eamey, Cha~les Rubin, Mrs. Charles Rubin, Watson Myers, Joseph 
]!' llrran, Loms 'Veinstock, Abraham Daskofl', Richard 1\f. Kroon, 
Brank Mozer, John Anderson, William Allen, Elmer Johnson, Robert 
Drown, Harry B.ri?ges, David Gordon, Elmer Drown, Ben Gerjoy, 
Fora Zucker, Lmg1 Genovese, A. ,V. McPherson, E. Crews, Albert 

. i leming, and Charles B. Killinger, hereinafter referred to as respond
ent · d' · 

In IVIduals, and the Uptown Cooperative Press, Inc., have been 
~nd now are using unfair methods of competition in commerce as 
:Olnmcrce" is defined in said act, and it appearing to the Commis
~lon that proceeding by it in respect thereof would be in the puLlic 
Intetest, hereby issues its amended complaint, stating its charges in 
that respect as follows: 
,, P Al!AGI!APH 1. Each and every one of the respondent associations, 
}· S. U. Hank and File Group," "I. S. U. Rank and File 1\fembers," 
l Rank a.nd File Committee. of th~ I. S. U._," and ''Rank anll File 
llternatwnal Seamen's Unwn," IS an unmcorporated, voluntary 

association of persons, having its principal office and place of busi
lJess at 1 Union Square, New York City, in the State of New York. 
Respondent individuals, James L. Reamey, Charlc>s Rubin, Mrs. 
Cha1·les Rubin, '\Vat son 1\lyers, Joseph Curran, Louis 'Veinstock, 
.Abraham BaskoJf Elmer Brown Den GerJ'ov, Dora Zucker, all of 
t] ' ' • 
. 
1e city of New York, State of New York; Richard M. Kroon, Wil-

iJtun Allen, both of the city of Drtroit, ~tate of) 1\.Iichiga~; Frank 
Iozer and Albert FleminO' both of the c1t.y of I luladelplua, State 

of p "'' · ennsylvania; E. Crews and A. '\Y. l\IcPlterson, Loth of the c1ty 
of PittsbnrO'h State of Peunsvl mnia; Robert Brown of the city 
of n '"' ' " 
}1', .ot~tte, State of l\Iontana; Harry Bridges, of the . city of San 
, tanc1sco, State of California; John Anderson of the c1ty of '\Vash-
111gton, Dit>trict of Columbia; Elmer J'olmson of the city of Chicago, 
State of Illinois; David Gordon of· l\liddle Village, Long Island, 
State of New York· Lui ..,.i Genovese of the city of Rochester, State 
~f New York· Cha;les I~ Killincrer of the city of Flint, State of 
l\[" • ' • "' 1<'h1gan; and ot.her persons 'vhose names or addresses are known, 
ure lnenlbers of each and every one of the respondent associations 
and compose committt'es for the purpose of supervising and directing 
n]l of the activities of ali ihe said respondent associations, including 
the publication and distribution by them of the "I. S. U. Pilot," a 
;~ekly paper, the "I. S. U. Guide," the "Union Seaman," and "The 

Ilot.'' The UptO\vn Cooperative Press, Inc., with office and place 
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of business at 347 East 72nd Street, New York City, N. Y., is a 
corporation duly organized and existing under the laws of the State 
of New York, prints the said publications for the other respondents. 

One of the principal purposes for the organization of the re
spondent associations by the respondent individuals was and is the 
publication by respondent individuals and respondent associations 
of the aforesaid paper and magazines called by them "The I. S. U. 
Pilot," "The I. S. U. Guide," "The Union Seaman," and "The-Pilot," 
all of which said publications have been represented therein and 
are still being represented therein by the respondent individuals· 
and respondent associations as being published by one or another 
of such respondent associations. 

PAR. 2. In the course and conduct of the business of publishing 
and circulating the aforesaid magazines, "The I. S. U. Pilot," "The 
I. S. U. Guide," "The Union Seaman," and "The Pilot," the re
spondent individuals and their associates in the respondent asso
ciations, acting personally and through and by the aforesaid 
respondent associations, sell and solicit the sale of the aforesaid 
paper and magazines between and among the various States of the 
United States and in the District of Columbia, and cause copies of 
the aforesaid publications when sold, to be transported from the 
place of their publication and the principal place of business of the 
respondent associations in New York City, and from branch offices 
in· Baltimore, New Orleans, Philadelphia, and other cities, to the 
purchasers of such copies, some located in the States of New York, 
Pennsylvania, Maryland, and Louisiana, and others located in various 
other States of the United States, and there is now and has been 
for more than one year last past a constant current of trade and 
commerce carried on by the respondent associations, respondent in
dividuals and the Uptown Cooperative Press, Inc., in such paper 
and magazines between and among the various States of the United 
States. 

In the course and conduct of, their business the respondent asso
ciations, the individual respondents and their associate members of 
said associations, and the Uptown Cooperative Press, Inc., are noW 
and for more than one year last past have been in substantial com
petition with other associations and individuals, and with corporations, 
firms, and partnerships engaged in the sale of papers and magazines 
between and among the various States of the United States. Among 
such competitors is the International Seamen's Union of America, 
hereinafter described, which now and for more than one year last 
past has published a monthly magazine known as the "Seamen's 
Journal," hereinafter described. 
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PArt. 3. The International Seamen's Union of America, an unincor
porated association, was organized in the United States in 1892. It 
~ 8 comp~sed of mariners, seamen, and other shipping employees, with 
r?cal umons and branches in the principal seacoast, Jake, bay, and 
rver ports of the United States. It has become known and has been 

~ferr:e~ ~o for more than twenty years last past as the "I. S. U." 
She Initials "I. S. U.," through their use by the International 

eamen's Union of America, by its local unions and branches in 
the various cities in the United States are now and for more than 
one year last past have been known and understood by the Inter
national Seamen's Union of America, its local unions and branches, 
the members thereof and by the general public, to mean and designate 
and as another name of the aforesaid International Seamen's Union 
of America. 

'rhe International Seamen's Union of America has since 1892 
l>u~lished monthly as its official magazine the "Seamen's Journal," 
;hrch has had and still has a. wide circulation throughout the various 

tntes of the United States. 
:n PAn. 4. The aforesaid use by the re.-.pondents of the names "I. S. U. 

ank and File Group," "I. S. U. Rank and File Members," "Rank 
~nd File Committee of the I. S. U.,'' "Rank and File International 
]?~amen's Union," and of the names of said publications, "The I. S. U. 
h riot," "The I. S. U. Guide," "The Union Seaman," and "The Pilot." 
las beCI~ and is without the authority. or sanction of the aforesaid 

1 nternatiOnal Seamen's Union of America and the use of such names 
;as a capacity and tendency to mislead. and deceive memhP~s of the 
/ternatwnal Seamen's Union of Amenca and the purchasmg pub-
Ic into the beliefs that the respondent associations are committees 

Of the aforesaid Internadonal Seamen's Union of America, that their 
~t~vities are sanctioned by the aforesaid International Seamen's 
!)~non of America and that the aforesaid publications, "The I. S. U. 

Ilot," "The I. S. U. Guide," "The Union Seaman," and "The Pilot," 
Ut·e publications of the International Seamen's Union of America, 
~lld to induce them into purchasing the aforesaid "I. S. U. Pilot," 
l. S. U. Guide" "Union Seaman," and "The Pilot," in such er

~·oneous beliefs; ~hereby trade is diverted by respondent associations 
·~nd. respondent individuals from their competitors who do not by 
:he Use of false and U:islead.ing names :for thei~ p.ublicati.ons or by 
dpe ~se of false and mrslead~ng names for nssocia~wn:, .misle.ad and 
b cerv~ the purchasing public. Thereby ~ub~t~ntlal InJury IS ?~ne 
. Y respondent associations and respondent mdrnduals to competitiOn In. 

Interstate commerce. 
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PAR. 5. The above alleged acts and practices o£ the respondent 
association. and the respondent individuals are to the prejudice of 
the public and to the competitors of the said respondents, and cou
stitute unfair methods of competition in commerce within the in
tent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade C01runission, to define its powers and 
duties, and for other purposes," approved September 2G, 1914. 

REPORT, FINDINGs AS TO TilE FACTS, AND OnnEn 

Pursuant to the provisions of an Act of Congress approYed Sep
hlmber 2G, 1914, entitled "An Act to create a FeLlcral Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on August 1, 1936, issued and :,erved its 
amended complaint in this proceeding upon respondents James f,, 
Heamey, Joseph Curran, Louis 'Veinstock, Abraham Daskofi', Rich
nrd M. Kroon, John Anderson, 'Villiam Allen, Elmer Jolmson, Ruu
-crt Drown, Harry Bridges, D<tvid Gordon, Elmer Brown, Dortt 
Zucker, Luigi Genovese, A. \V. McPherson, Albert Flemillg, Clwrles 
D. Killinger, and UptO\Hl Cooperative Press, Inc., cltargiug t}wJil 
with the use of unfair methods of competition in commerce in vio
lation of the provisions of said act. None of the served respomlellts 
answered, but all were in default and nolle appeared or offered anY 
testimony. Thereafter, testimony and other evidence in support of 
the allegations of said amended complaint were introduced by Wil
liam T. Clumtland, attorney for the Commission, before .Tolm J;. 
Hornor, an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence in support of tl1e al
lt-gations of the amended complaint were duly reconled and filed in 
the office of the Commission. Thereafter the proceeding n'gularlY 

• came on for final hearing b~fore the Commission on the said anwmlrd 
complaint, te:;timony and evidence, and brief in support of the 
amended complaint, but without oral argument; and none of the 
respondents having filed brief nor requested oral argument, though 
given opportunity so to do, and the Commission having duly con
Ridered the record and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents, James L. Rean1ey, Joseph Curran, 
Louis 'Veinstock, Abraham Daslwfi', Richard M. Kroon, John Ander
son, \Villiam Allen, Elmer Johnson, Robert Drown, Harry Bridges, 
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David Gordon, Elmer Brown, Dora Zucker, Luigi GcnoYese, A. 1V. 
McPherson, Albert Fleming, and Charles D. Killinger, are members 
of I. S. U. Hank and File Group, I. S. U. Rank and File Members, 
Rank and.File Committee of the I. S. U., and Rank and File Inter
national Seamen's Union, and together with respondent, Uptown Co
operatiye Press, Inc., are and for more than two years last past have 
been associated within such groups for the purpose of causing the 
Publication and distribution of a newspaper called "I. S. U. Pilot." 
Respondent, Uptown Cooperative Press, Inc., has printed said paper 
for the other respondents. 

PAn. 2. In the course and conduct of the business of publishing 
the "I. S. U. Pilot," hereinbefore mentioned, the respondent individ
Uals, acting personally and through and by the aforesaid groups, 
1':old and solicited the sale of the aforesaid magazine between and 

· among the various States of the United States and in the District 
of Columbia, and caused copies of the aforesaid magazine when sold, 
to be transported from the place of publication in New York City 
to the purchasers of such copies, some located in the State of New 
"York and others located in various other States of the United States, 
and there was for two years last past a constant current. of trade 
and commerce by the respondent individuals in snch paper between 
llnd among the various States of the United States. 

In the course and conduct of their business the respondents have 
been in substantial competition with others engaged in the sale of 
Papers between and among the various States of the Unit:d States. 
:\tnong such competitors is the International Seamen's Umon, here
Inafter described which now and since about 1895 has regularly pub
lished and circ~lated an official paper known as: the "Seamen's 
Journal." 

PAR. 3. The International Seamen's Union has been in existence 
fiince 1802 and for more than a quarter of a century has been habitu
ally known and generally accepted as the "I. S. U." It has a mem
bership of 60 000 scattered a]oncr the Atlantic, Pacific, and Gul:f 
Coasts and th~ Great Lakes. Its ;urpose is to improve the ~onditions 
of the men who follow the sea for their livelihood. 

1'he initials ''I. S. U.," through their use by the International Sea
lilen's Union and by its local branches, are uow and for m.any years 
last past have been known and understood by the Internatwnal Sea
~~en's Union and other labor unions, and by the general public, as 
!Jlitials for the aforesaid International Seamen's Union, and as a 
designation of the aforesaid organization . 
. PAn. 4. Respondent groups were not committees of .the Iutern~

ilonal Seamen's Union nor was the aforesaid "I. S. U. Pilot" a pubh-
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cation of the International Seamen's Union. The use by the re· 
spondcnts of the name "I. S. U. Pilot" was without the authority or 
permission of the International Seamen's Union. 

PAR. 5. The use by the respondent groups and respondent individ· 
uals of the name "I. S. U. Pilot" has had the capacity and tendency to 
mislead and deceive members of the International Seamen's Union, 
and members of other labor unions, and the purchasing public into 
the beliefs that the said publication 'vas a publiration of the Inter· 
national Seamen's Union, and to purchase the aforesaid "I. S. V. 
Pilot" in such erroneous beliefs; thereby trade has been diverted by 
respondents from their competitors who do not mislead and deceive 
and who have not misled and deceived the purchasing public by such 
misuse of names for their publications. Thereby substantial injurY 
has been done by respondents to substantial competition in interstate 
commerce. 

CONCLUSION 

The aforesaid acts and practices of the respondents, James L. 
Reamey, Joseph Curran, Louis 1Veinstock, Abraham Daskoff, Richard 
M. Kroon, John Anderson, 1Villiam Allen, Elmer Johnson, Robert 
Brown, Harry Bridges, David Gordon, Elmer Brown, Dora Znc1cer, 
Luigi Genovese, A. W. McPherson, Albert Fleming, Charles D. 
Killinger, and the Uptown Cooperative Press, Inc., are to the prejn· 
dire of the public and of respondents' competitors, and constitute un· 
fair methods of competition in commerce, within the intent and mean· 
ing of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com111is· 
sion upon the amended complaint of the Commission, the testimonY 
and other evidence taken before John L. Hornor, an examiner of 
the Coml)lission theretofore duly designated by it, in support of 
the allegations of the amended complaint (the served respondents 
not answering, but all being in default), and brief filed herein, and 
the Commission having made its findings as to the facts and its con
clusion that the respondents, .Tames L. Reamey, Joseph Curran, Louis 
Weinstock, Abraham Daskoff, Richard 1\I. Kroon, John Anderson, 
William Allen, Elmer Johnson, Robert Drown, Harry Bridges, Da-vid 
Gordon, Elmer Drown, Dora Zucker, Luigi Genovese, A. ,V, :Me· 
Pherson, Albert Fleming, Charles D. Killinger, and the Uptown 
Cooperative Press, Inc., have violated the provisions of an Act of 
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Congress approved September 2G, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

:nIt i8 ltereby ordered, That the respondent individuals, James L. 
l\ earney, Joseph Curran, Louis ·Weinstock, Abraham Baskoff, Richard 
f. Kroon, John Anderson, William Allen, Elmer Johnson, Robert 

Brown, Harry Bridges, David Gordon, Elmer Brown, Dora Zucker, 
~~i~i Genovese, A. ,V, McPherson, Albert Fleming, and Charles B. 
~llhnger, and the Uptown Cooperative Press, Inc., and their respec

tive agents, servants and employees, in connection with the sale and 
;~eri~g for sale of newspapers in interstate commerce or in the 

Istrict of Columbia, do forthwith cease and desist from the use 
of the 11ame "I. S. U. Pilot" and of any other name for its news
Papers or other publications indicating or suggesting that the said 
re~pondents or any of their groups constitute an authorized com
~llttee of the International Seamen's Union, or that any publication 

.Y tlwm or by any· of them so sold and offered for sale is a publica
tion of the International Seamen's Union, or authorized by it. 

And it is hereby furtlLer ordered, That the aforesaid respondents, 
Ja.rnes L. Reamey, Joseph Curran, Louis 'Veinstock, Abraham Bask
ofF, Richard M. Kroon, John Anderson, William Allen, Elmer John
son, Robert Brown, Harry BridO"es, David Gordon, Elmer Brown, n 0 • 

ora Zucker, Luigi Genovese, A. ·w. McPherson, Albert Flemmg, 
~~la~les B. Killinger, and the Uptown Cooperative Press, Inc:, shal_l, 

Itlun 60 days after service upon them of this order, file With th1s 
Co.rnrnission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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IN TilE MATTER OF 

SCHW AllACHER BROTHERS & COMPANY, INC. 

cm.II'LAINT, FINDINGS, AND ORDER IN UEGARD TO TliE ALLEGED VIOLATION 

OF SEC. 5 OF AN ACT OF CO~GllESS APPROVED SEPT. 213, 1914 

Docket 2861. Complaint, June 30', 1936-Dccisi!m, June 1!9, 19.11 

Where a corporation engaged in manufacture, sale, and distribution, to retail 
dealers in State of Was!Jington and Territory of Alaska, of assortments of 
candy so packed and assembled as to involve use of a lottery scheme when 
sold and distributed to consumers thereof, and conshiting of a number of 
boxes of assorted chocolates, additional article of merchandise, and a 
punchboard, for sale under a plan, and in accordance with said card's explana· 
tory legend, pursuant to which purchaser received, for five cents paid, one 
of said boxes, value of which exceeded said amount, or nothing other uwn 
pl'ivilege of making a punch, dl'pending upon number thus secured by chance, 
and under whlch purchaser of last punch on board received said article of 
merchandise, and last five punches in each sections into which bo:trd was 
divided were without cost to person making same-

Sold, to retailers for display and resale to purchasttlg public, in accordance with 
aforesaid plan, such assortments, and thereby supplied to and placed in 
the hands of others means of conducting lotteries in the sale of its said 
products in accordance with such plan, coptrary to public policy long rccog· 
nized by the common law and criminal statutes and to an established publiC 
policy of the United States Government, and in competition with many who, 
unwilling to offer nnd sell candy so packed and assembled, or otherwise 
arrnngt>d and pa('ked for sale to purchasing public, as to involve n game of 
chance, refrain therefrom, and with many who are unwilling to adopt and 
use said or any methotl involving game of chance or sale of a chance to win 
by chance, or other method contrary to public policy; 

'Vith result that many dealers in and ultimate purchasers of candy were at· 
tracted by said method and manner of pacl;ing t11e same and by clement of 
chanee involvrd in sale thereof as above set forth, and thereby induC'cd to 
purchase sueh candy, so pa<:l<etl and soltl by it, in preference to that offered 
and soltl by saitl competitors who do not use same or equivalent methods, 
and with tendency and capacity, because of said game of chance, to divert 
to it trade and custom from its said competitors who do not use such or 
equivalent practice or method, exclude fl'Om candy trade all competitors 
who are unwilling to and do not use such or equivalent method as unlawfnl, 
lessen competition in said trade and tend to create a monopoly thereof in it 
and such other distributors as used same or equivalent practice or method, 
and deprive purchasing public of bcndit of free competition therein, and 
eliminate from said trade all actual, and exclude therefrom all potential, 
competitors who do not adopt and use such or equivalent methods: 

HeTd, That such acts and practices were to the prejudice of t11e public and 
competitors and constituted unfair methods of competition. 

lllr. llenry 0. Lanlt- and Mr. P. 0. Kolinski for the Commis:>ion. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
hlission, to define its powers and dnties, and for other purposes," 
the Federal Trade Commission, having reason to believe that 
Sclnvabacher Brothers & Company, Inc., a corporation, hereinafter 
:referred to as respondent, has been and is using unfair methods of 
eompetition in commerce us "commerce" is defined in said act of 
Congress, and it appeari~O' to snid Commission that a proceeding 
~y it in respect thereof wo~ld be in the public interest, hereby issues 
Its complaint stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Schwabacher Brothers & Company, 
Inc., is a corporation organized and operating under the laws of the 
State of Washington, with its principal office and place of business 
located at 304 Occidental Avenue, Seattle, ·wash. Respondent is now, 
a?u for several years last past has been, engaged in the sale and 
?Istribution of candy to retail dealers located in the State of Wash
ln¥ton and the Territory of Alaska, and causes and has caused its 
s::nd product, when sold, to be transported from its principal place 
of business in Seattle, 1Vash., to purchasers thereof in the Territory 
of A.laska at their respective places of business; and there is now, 
and has been for several years last past, a course of trade and com
~erce by said respondent in such candy between the State of 1Vash
ln~~ton and the Territory of Alaska. In the course and conduct of 
said business, respondent is in competition with other corporations 
and with partnerships and individuals engaged in the manufacture 
of candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States, and between such 
States and the Territory of Alaska. 

I_) An. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof resl)ondent sells and has sold to retail dealers an 
a ' ssortment of candy so packed and assembled as to involve the use 
of a lottery scheme when sold and distributed to the conswners 
thereof. 

Said assortment, distributed by the respondent, is composed of a 
number of boxes of assorted chocolate candies and another article of 
~1erchandise, together with a device commonly called a "punch
l?ard.'' The said boxes of candy and additional article of merchan
( Ise are distributed to the consuming public by means of said 
Punch hoard in the following manner: The sales by means of said 
~unchboard are 5 cents each, and when a punch is made from ~aid 
oard a number is disclosed. The numbers begin with 1 and contmue 



296 FEDERAL TRADE COl\11\USSION DECISIONS 

Complaint 25 ~'. T. C. 

to the number of punches there are o:n the board, but the numbers 
are not arranged in numerical sequence. The board bears a state
ment or statements informing the prospective customer as to which 
numbers receive a box of candy. The purchaser of the last punch 
on the board receives the additional article of merchandise. The 
last five punches on each of ten sections of a 1,200 hole board are 
free. On a so-called twelve hundred hole board thirty-four numbers 
call for a prize box of candy. A purchaser who does not qualify by 
obtaining one of the numbers calling for one of the boxes of candy 
or by punching the last number on the board receives nothing for his 
money other than the privilege of punching a number from the board. 
The boxes of candy are worth more than 5 cents each, and a purchaser 
who obtains one of the numbers calling for a box of candy receives 
the same for the price of 5 cents. The numbers on said boards are 
effertively concealed from the purchasers or prospective purchasers 
until a punch or selection has been made and the particular punch 
separated from the board. The boxes of candy and the additional 
nrticle of merchandise in said assortment are thus distributed to 
purchasers of punches from said board wholly by lot or chance. 

PAn. 3. Retail dealers to whom respondent sells said assortment 
expose said fl,.<;SOrtment for sale and Sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, and said sales plan has the capacity and tend· 
ency of inclncing purchasers thereof to purchase respondent's said 
products in preference to candy offered for sale and sold by its 
competitors. 

PA:n. 4. The sale of said candy to the purchasing public in the 
tnanner above alleged involves a game of chance or the sale of a 
chance to procure a box of candy. 

Tho use by respondent of said method in the sale of candy, and 
the sale of candy by and throu~h the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
rontrary to nn established public policy of the Government of the 
Unitrd States. The use by respondent of said method has the 
clang-erous tendency unduly to hinder competition or create monopoly 
in this. to wit: that the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro
cet'clina- competitors who do not adopt and use the same method or nn 
efJnivalent or similar methocl involving- the same or nn equivalent or 
similar element of chance or lottery scheme. 
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Man~ perso~s, firms, and corporations who make and sell candy in 
competitiOn wrth the respondent, as above alleged, are unwillin(l' to 
offer for ~ale or sell candy so packed and asspmbled as above alle~ed, 
or othe~·wzse arranged and packed for sale to the purchasing public so 
a;s to mvolve a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and arc thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said metfwd by 
l'espondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
yctitors who do not use the same or an equivalent method; to exclude 
rom said candy trade all competitors who are unwilling to and who 

<lo not use the same or an equivalent method because the same is 
Unlawful; to lessen competition in said candy trade, and to tend to 
rt:eate a monopoly of said candy trade in respondent and such other 
dzstributors of candy as usc the same or an equivalent method, and 
to. deprire the purchasing public of the benefit of free competition in 
sa1d candy trade. The use of said method by the respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt ancl use said method or an equivalent method. 

PAn. 6 . .Many of said competitors of respondent are unwilling to 
n<Iopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
1Ytethod that is contrary to public policy. 

PAR. 7. Tl1e aforementioned method, acts and practices of the re
spondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the in
tent and meaninO' of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
dllties, and for other purposes," approved September 26, 1914. 

H~-:ronT, FINDINGS As TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26 1914 entitled "An Act to create a Federal Trade Com
Jrt' • ' ' " lsszon, to define its powers and duties, and for other purposes, 
the Federal Trade Commission, on .June 30~ 1936, issued and served 
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its compl_aint in this proceeding upon the respondent, Schwabacher 
Brothers ~~ Company, Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the pro
visions of said act. After the issuance of said complaint and the filing 
of respondent's answer, the Commission, by order entered herein, 
granted respondent's request for permission to withdraw s::tid 
nnswer and to substitute therefor an answer admitting all the mate· 
rial allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, which substitute 
answer was duly filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final hearing before the Commission 
on the said complaint and the substitute answer, briefs and oral argu· 
ment of counsel having been waived; and the Commission, having 
duly considered the same and being now fully advised in the prem· 
ises, finds that this proceeding is in the interest of the public nnd 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO TilE FACTS 

P AI!Aan.\rii 1. Respondent is a corporation organized under the 
laws of the State of Washington, with its principal office and place 
of business located at 304 Occidental Avenue, in the city of S3attle, 
State of ·washington. Respondent is now, and for several years 
last past has been, engaged in the sale and distribution of randy to 
retail dealers located in the State of 'Vashington and the Territory 
of Alaska. It causes and has caused its said products when sol1l to 
be transported from its principal place of business in Seattle, 'Vash., 
to pnrchasPrs thereof in the Territory of Alaska at their respective 
places of business. There is now, and has been for several years last 
past, a cour,;e of trade and commerce by said r<'spowlent in such 
candy betwe<'n the State of 'Vashington and the Territory of Alaska. 
In the course and conduct of said business, respondent is in competi· 
tion with other corporations and with partnerships and individuals 
engagetl in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the Yarious States of the 
United States, and between such States and the Territory of Alaska. 

PAn. 2. In the course and conduct of its busin<•ss, us described in 
paragraph 1 hereof, respondent sells and has sold to retail dealers 
an assortment of candy so packed and assembled as to involve the 
us<> of a lottery scheme when sold and distributed to the consumers 
thereof. 

Said a:,sortment distributed by the respondent is composed of a. 
mnnher of boxes of assorted chocolate candies and lmother article of 
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lll.('rchandise, together with a device commonly called a "punch
b?ard." The said boxes of candy and additional article of merchan
<hse are distributed to the consuming public by means of said punch
?oard in the following manner: Sales are 5¢ each, and when a punch 
Is lllade from said board a number is disclosed. The numbers be()'in 
With one and continue to the number of punches there are on tl1e 
board, but the numbers are not arranged in numerical sequence. The 
board bears a statement or statements informing customers and pro
spective customers as to whieh numbers receive a box of candy, and 
th~ statement that the purchaser of the last puneh on the board re
ceives the other article of merchandise. The punches on said board 
lire arranged in sections, and the last five punches in each section 
UI·e free. A purchaser who cloPs not qualify by obtaining one of 
the numbers calling for one of the boxes of candy, or by punching 
the last number on the board, receives nothing for his money other 
than the privilege of punching a number from the board. The boxes 
of caudy are worth more than 5¢ each, and a purchaser obtaining one
of. the numbers calling for a box of candy receives the same for the 
fli'Jce of 5¢. The numbers on said board are effectively concealed 
:~·om purcl1asers and prospectire purchasers until a punch or selec
Llon. has been made and the particular p~mch S('p?rated from the 
?atd. The boxes of candy and the additiOnal art1ele of merchan

thse in said assortment are thus distributed to purchasers of punches 
from said board whoJly by lot or chance. 

P.\n, 3. Retail dealers to whom respondent sells said assortment 
expose said as::;ortment for sale and sell said candy to the purchasing 
DubJic in accordance with the aforesaid sales plan. Respondent thus 
811DV1ies to and places in the hands of others the means of conducting 
:~.l~e.ries in the sale of its products in accordance with t.he sales plan 
e1Pinabove set forth, and said sales plan has the capac1ty and tend

ency of inducin()' purchasers thereof to purchase respondent's said 
Products in preference to camly offered for sale and sold by its 
competitors. 

PAn. 4. The sale of said candy to the purchasing public in the man
Iter above found inYolves a game of chance or the sale of a chance 
to Procure a box of candy or anothE>r article of merchandise. The 
lise by respondent of said method in the sale of candy, and the sale 
of CtllH]y by and through the use thereof and by the aid of said 
ll'letholl, is a practice of the sort which the common law and criminal 
statutes hare lonll' deemed contrary to public policy, and is contrary 
~0 an established public policy of the Government of the Unite(! 

tates. The use Ly mspondent of said method has the tendency 
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unduly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar clement of 
chance or lottery scheme. Many persons, firms, and corporations 
who make and sell candy in competition with respondent, as above 
described, are unwilling to offer for sale or sell candy so packed and 
assembled as above described, or otherwise arranged and packed for 
sale to the pmchasing public so as to involve a game of chance, and 
SuC'h competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are at· 
tmcted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
<:andy so packed and sold by respondent in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
~he same or equivalent methods. The use of said method by rebpond· 
ent has the tendency and capacity, because of said game of chance, to 
divPrt to respondent trade and custom from its said competitors who 
do not use the same or an equivalent method; to exclude from said 
candy trade all competitors who are unwilling to and who do not 
use the same or an equivalent method because the same is unlawful; 
to lessen competition in said candy trade, and to tend to create a 
monopoly of said candy trade in respondent and such other dis
tributors of candy as use the same or an equivalent method; and to 
deprive the purchasing public of the benefit of free co!llpctition in 
said candy trade. 'I11e use of said method by the respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors who 
do not adopt and use said method or an Pqnivalent method. 

PAR, G. Many of said competitors of respondent are unwilling to 
adopt and use said method or any methocl involving a game of chance 
or the sale of a chance to win something by chance, or :my other 
1nethod that is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Schwabacher 
Bro~hE>rs & Company, Inc., a corporation, nrc to the prE'judice of the 
public and respondent's competitors, and constitute unfair methods 
of competition in commerce within the intent and meaning of Section 
5 of an Act of Congress, approved September 2G, 1V14, entitled ".An 
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Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

. 'l'hi::; proceeding having been heard by the.Federal Trade Commis
Sion upon the complaint of the Commission and the answer of re
~pondent dated August 10, 1936, admitting all the material allega
tl~ns of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the pro\·isions of an Act of Congress, ap
Pl'oved September 2G, 1914, entitled "An Act to create a Federal Trade 
Connnission, to define its powers and duties, and for other purposes.". 

It is ordered, That the respondent, Schwabacher Brothers & Com
Pany, Inc., a corporation, its officers, rept·esentatives, agents, and em
ployees, in connection with the offering for sale, sale, and distribution 
of eandy in interstate commerce and between the State of 'Vashington 
nnu the Territory of Alaska, do forthwith cease and desist from: 

1. Selling and distributing to retail dealers candy so packed a11d 
nsserubled that sales of such candy to the general public are to be 
lnade, or may be made, by mealls of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of retail dealers assortments 
of candy which are used, or ,rhich may be used, without alteration or 
J·eanangemf'nt of the contents of such assortments, to conduct a 
lo.ttery, gaming device, or gift enterprise in the &ale or distribution 
of the candy contained in said assortments to the public. 

3. Supplying to or placing in the hands of retail dealers assort
ments of candy, together with a device commonly calle(l a "punch
board," for use, or which may be used, in distributing or selling ca11dy 
to the public at retail. 

4. FurnishinO' to retail dealers a device commonly called a "punch-! b . 
10ard," either with assortments of candy or separately, bearing a 

legend or legends or statements informing the purchasing public that 
tl~e candy is Leing sold to the puLlic by lot or chance or in accordance 
''.lth a sales plan which constitutes a lottery, gaming device, or gift 
enterprise. 

It i.<s furtlter ordaed, That the respondent, Schwabacher Brothers 
& Company, Inc., a corporation, shall, within 30 days after service 
llpon it of this order, file with the Commission a report in writing 
&etting forth in detail the manner and form in which it has complied 
''"ith the order to cease and desist hereinabove set forth. 
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IN TilE MATTER OF 

GLENN LABORATORIES, INC. 

COMI'L.\I:-;T, FINDINGS, AND ORDER IN HEGARD TO TilE ALLEGED VIOLATION 
01•' SEC. 15 OF AN ACT 01!' CONGUESS APPROVED SEP'.r. 26, 1914 

Docket .1061. Complaint, Feb. 16, 1937-DecisiOn, Jzme 29, 1937 

'Vhere n corporation engagPd In manufacture, sale and distribution of "Dr. 
Thomas' H 157" obesity treatment, composed of several Ingredients, includ· 
lug, undisclosed, as only one effective in ridding body of fat, powerful aml 
dangerous d1·ug desiccated thyroid, which (1) Is indicated only in relatively 
rare cases of obesity due to deficiency of thyroid gland, (2) is dangerous 
to use, in quantities contained In said preparation and lu dosage suggested, 
in all other cases witlwut examination and udvice and direction of u com· 
petent physldan, (3) may not be taken by some people in their natural and 
normal state without harmful results, ( 4) Is llarmful to take, present cer· 
tain conditions or uefects or abnormalities, and (5) possibility of use o! 
which, In n given case, without harmrul results, is contlngeut upon thorough 
exam ina Uon by compet<>ut physician, or experimPntal use by person in 
question unuer meuicnl supervision, or both-

Represented, in advertising aforesaiu preparation and treatment in newspapers 
and periodicals of general circulation, and by radio broadcasts, and in pam
phlets and by other methods, uircctly or by implication, tl!at aforesnlu prod
uct wns new and coustitutC'd a simple new method, use of which converted 
food into fuel and energy, and tllut it could he talu'n safely by members o! 
the laity without direction from a physielan, and that it was snfe, harmless 
unu <>fllcacfous in all types or clas~('S of obesity, without disd01;lng prC'sence, 
as hereinbefore set forth, o! said desiccated thyroid and implications of snell 
presenee in quantity und uosage Jm·olved in vn·parntion in question, and 
notwithstanding fact that such thyroid has bC'en UHed by physicians in type 
of obesity due to dl'fective thyrcid glandfl for many years, use thereof does 
not alwnys convert tood into !uel and energy, or either of them, Inability of 
the laity, unskllled In medical science anu necessarily dPp<>ndrnt, in munY 
cases, when seeking a rC'medy tor exce:>s weight, for thC'ir information as to 
what treatment, remeuy, method or system they may safely purchase, take 
or use, upon statemeuts and repreilentations, larg<>ly, of makers and sellers 
thereof, to tell whether or not their obesity Is due to defielent thyroid glnnd, 
whkh may only be ascertalnrd by examination ot competent physician, and 
notwithstanding !nets lmpllclt In nfor<>sald nondisclosure; 

With tt-ndC'ncy and capacity to Induce memberR of the public and pmsprcti\'e 
purehasers to form the mlstukcn and erroneou~;~ b<>llef that such representa
tions were true, and that said product was a snfe, barmlt>ss and competent 
rrmr1ly or trrntment for nil classes and types ot obesity, and to tnuuce them 
to purc·huse said p1·eparatlon In preference to, and to the exclusion of, 
preparations, systems, methods or other mPnns of treatment on'ereu tor sale 
In commerce by competitors thus engagt>d, and with result o! unfairly divert
Ing thereby trade to It from Its sn ld competitors; to the Injury of competititlll 
ln commerce: 
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lield, That such acts and practices were to the prejudice of the public aurt 
competitors and constituted unfair methods of competition. 

111 r. E. J. ll ornibroolc for the Commission. 

CmtPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
t~mber 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Fedeml Trade Commission, having reason to believe that Glenn 
Laboratories, Inc., a corporation, has been and now is using unfair 
Inethods of competition in commerce, as "commerce" is defined in 
~ni.d act, and it appearing to said Commission that a proceeding by 
It Ill respect thereof would be in the public interest, hereby issues its 
complaint and states its charges in that respect as follows: 
.• PARAGRAPH 1. Respondent, Glenn Laboratories, Inc., is a corpora
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and place 
of business located at 287 W. 127th Street, New York City, in said 
State. 

Respondent corporation is now and for several years last past has 
b~cn engaged, among other things, in the manufacture, sale, and 
chstribution of a proprietary remedy or medicine which it calls "Dr. 
'I'homas' 1} 157" for use in the treatment of obesity. Respondent 
ships, or causes to be shipped or transported, its said product, when 
sold, from its place of business in the State of New York to purchas
ers thereof located at points in various States of the United States 
other than the State of New York. Respondent sells its said prod
Uct to wholesale and retail drugf,rists. Said wholesale druggists sell 
and ship the same to retail druggists. Retail druggists in various 
States of the United States sell the same to their customers, who are 
generaHy members of the laity. There is now, and has been during 
aU the times herein mentioned, a constant current of trade in such 
Product so sold by the respondent in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

PAn, 2. In the course and conduct of its said business respondent 
~rporation is now nnrl has been during all the times herein men
ho~ed, engaged in substantial competition with various other corpo
rations, copartners, firms, nnd individuals, selling and offering for 
sa.le obesity remedies or like or otherwise competitive products, to 
Wit: Pl'<'parations, systems, methoflfl, or othPr means of treatment for 
obE>sity or reduction of weight of the human body. 

15~12tm--39----22 
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PAR. 3. Respondent in aid of so offering for sale and selling said 
"Dr. Thomas' :ij 157," as aforesaid, has advertised the same in news
papers, magazines, periodicals of general circulation, by means of 
radio broadcasts and in pamphlets, and in, by and through other 
ndvertising media. In, by and through each and all of the advertis
ing media above enumerated, respondent represents, expressly or by 
implication: 

A. That said product is new; 
B. That its use constitutes a simple new method; 
C. That the use of said product converts food into fuel and energy; 
D. That said product can be safely taken by members of the laity 

without the advice and direction of a physician; 
E. That said product is safe, harmless, and efficacious in all types 

of classes of obesity. 
Typical of its said advertisements are the following which are 

caused to be 1mblishe1l by respondent in newspapers in cities and 
to,vns in various States of the United States where f:aicl product is 
handled by d!'uggists: 

NO 1\IOHE UGLY J•'AT 

Pouuds of ugly fat mdt away liS if Liy uut;;:c! .1\o ;;t;trl'atiou did or slreuu
ous exercise! F.ut os much as you want-eYcrything you like within reason! 
.Away gors that hideous fl!:-sh! New Beauty-new health-for you! n 157 is 
11 Doctor's Jn·rscription! Simply take one cnp;;ule ufler each nwal. Get ll 

bottle of Dr. 'l'l1omas' I~ 1m nt your drug store nnd begin taking It TODAY. 
Two si7.cs $1 and $2.ri0. GuarantcPd not to contain dcnltrophcnol. TII<::.\IE:.\1-
BEU: HESfJLTS Gl'ATIANTI<mll Oil l\f0:-\1-:Y Imli'UJ'I:DF.D! Sold at Grant 
Drug Co., Morgan Drug Co., Tarrant Drug Co., L. 1'. Wright Drug Co., und ull 
other good drug stores. 

If everything you cut s<>ems to turn to fat, the <"hanN•s nre your f'ystem Is 
lucking Jn natural ghmdulur substance "llich nature provides to control the 
fat making process. lustrud of fat turning into energy, It remains unused. 
However, through 11 New York Doctor's presrription, you can proYitle this nut
ural regulating substance. 

PAn. 4. Dr. Thoma~' 11 157 is a product made of several ingredi
ents. Its only ingre1lient "hidt is effectual in riduing human bodies 
of portions of fat or other body tissue or weight is desiccated thyroid. 
The re1lncing c!fPct produced by the use of "Dr. Thomas' 1~ 157" 
is the same us the dl't>d pro1luced by taking an er]IIal amount of 
desiccatt>1l thyroid. "Dr. Thomas' I; 1..>7" contains % gmin of 
dt>siccat.cd thyroid. It is put up in cnpsulPs and is to be taken thrco 
times daily orally-amounting to 1% grains of desiccated thyroid 
1wr day. 

Dt>siccatcd thyroid i~ tn:Hlc from the thyroid glands of domestic 
animals. It is a powedul and dangerous dl'ug. 
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There are persons whose bodies in their natural and normal state 
are so constituted that they may not take or use thyroid without 
hat:mf~l resuHs to their bodies. As to any person, the only way in 
Which It may be ascertained .whether or not such person may take or 
~se thyroid without harmful result to the body, is through examina
tion by a competent physician or by experimental use by such person 
Under medical supervision, or by both such methods combined. Only 
by the same means may it be ascertained in how large a c1uantity 
thyroid may be taken or used by such person without harmful results. 

There are conditions of the human body which make it harmful 
t~ ~nke or use thyroid. Among these is pregnancy. Other such con
ditions are defects, or abnormalities of the heart or kidneys. Any 
defect or abnormality of the body is apt to make the taking or use 
of thyroid harmful to the user. 

Only by examination made by a competent physician may it be 
ascertained whether or not the body of such person has any such con
dition, defect or abnormality which makes it harmful for such person 
to take oz· use thyroid. 

Obesity is generally caused from over-eating but it may be the 
l·esult of more than one cause. One of the causes is a deficient or 
abnormally active thyroid gland. Deficiency of thyroid glands causes 
obesity or abnormal excess fat in only the rare and exceptional cases. 
In a large majority of the total number of such cases the persons 
affected do not have deficient thyrt>id glands and snch obesity or 
abnormal excess \veight is the result of a cause or causes other than 
deficient thyroid glands. Only in cases of obesity due to deficiency 
of thyroid glands is the use of desiccated thyroid indicated. In all 
other cuscs it is dan(l'erous for a person to use thyroid in the quanti-

• I'> 

t1es contained in "Dr. Thomas' ij 157" without an ~;xamination and 
the advice and direction of a competent physician. The laity cannot 
tell whether or not obesity is dne to a deficient thyroid gland. This 
can only be ascertained by the examination of a competent physician. 

P.\n. 5. Tlwre are many persons in and throughout the several 
States of the Unit"d States and the District of Columbia who are 
seeking some safe and dependable means whereby they may quickly, 
easily, certainly, and permanently remove from their bodies obesity 
or aLnormal excess weight or other weight or flesh. 
. Such persons are unskilled in medical science and depend for their 
Information as to what treatment, remedy, method, or system they 
lllay safely purchase, take or usc, largely upon statements and repre
selltations of the makers and sellers thereof. 

PAn. G. Respondent's said advertising described in paragraph 3 
above is false, misl"ading, and dcceptiYe in that: 
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1. Desiccated thyroid has been used by physicians in the. type of 
obesity due to defective thyroid gland for many years aml is not 
new; 

2. The use of desiccated thyroid does not always convert food into 
fuel and energy or either of them; 

3. In that respondent fails to disclose that: 
(a) Dr. Thomas' 11 157 contains desiccated thyroid in quantities 

such as to make it a powerful and dangerous mrdicine; 
(b) That it is only suitable as a medicine for obesity in the cases 

of Jeficiency of the thyroid gland and that these cases are rare and 
exceptional and can only be diagnosed as such by a competent 
physician; 

(c) That medical science and physicians justify the use of thyroid 
as a treatment for obesity or excess weight only in cases where 
obesity or excess abnormal fat is caused by deficiency of thyroid gland 
and that competent physicians prescribe its use only in such cases; 

(d) That in cases of obesity or abnormal fat not caused by defi
ciency of thyroiJ gland the use of thyroid is not indicated and its 
use therein may be and is likely to be harmful to the health of the 
user; 

(e) That many persons are so constituted that they may not use 
Dr. Thomas' 11 157 with safety to physical health; 

(f) That respondent's preparation, Dr. Thomas' :ij 157, is one 
which can not be used with safety to physical health except under 
medical prescription and advice. 

PAR. 7. Said statements and representations so made by respondent 
and said failures to disclose have the tendency and capacity to in
duce the members of the public and prospective purchasers to form 
the mistaken and erroneous belief that said representations as set 
out in paragraph 3 are true and that said product is a safe, harm
less and competent remedy or treatment for all classes and types of 
obesity and into the purchase of Dr. Thomas' :ij 157 in preference to 
and to the exclusion of preparations, systems, methods or other 
means of treatment being offered for sale in said commerce by said 
competitors of respondent as hereinabove alleged. Thereby trade is 
unfairly diverted to respondent from its said competitors to the 
injury of comp<'tition in commerce among and between the various 
States of the United States and to the injury of the public. 

Pt.n. 8. The above alleged acts and practices are all to the prejudice 
of the public and of respondent's competitors and constitute unfair 
methods of competition within the intent and meaning of Section 5 
of an Act of Congress, entitled "An Act to create a Federal Trade 
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Commission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 

UEPOHT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled " .. \n Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on the lOth day of February 1!>37, issued, 
and on February 18, 1937, served its complaint in this proceeding 
~lpon respondent, Glenn Laboratories, Inc., a corporation, charging 
It with the usc of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent's answer, ihe Commission, 
by order entered herein, granted respondent's motion for permission 
to withdraw said answer and to substitute therefor an answer admit
ting all the material allegations of the complaint to be true and 
Waiving the taking of further evidence and all other intervening 
Procedure, which substitute answer was duly filed in the ofiice of 
the Commission. Thereafter, this proceeding regularly came on for 
final lwariug before the Commission oil the said complaint and the 
substitute answer, briefs and oral arguments o£ counsel having been 
Waived, and the Commission having duly considered the same and 
?cing now duly advised in the premises, finds that this proceeding 
Is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

. PAnAnnAI'II 1. UPspondent, Glenn Laboratories, Inc., is a c.orpora
tion, organized, existing, and doing business under and by vutue of 
the laws of the State of New York, with its principal office and place 
of business located at 287 West 127th Street, New York City, in said 
State. 

Respondent corporation is now and, for. several years last past, 
has been rno-ao-pd amono- other things, in the manufacture, sale, 
an<} di.stributi'o~ of a pro~·ietary remedy or medicine which it desig
llates and calls "Dr. Thomas' I; 157" and is for use in the treatment 
?f obesity. Respondent ships, or causes to be shipped or transported, 
Its said product, when so sold, from its place of business in the State 
of New York to purchasers thereof located at points in various 
Stat('s of the Unitl'fl States other than in the State of New York. 

Uespondent sells its said product to whole~ale and retail druggists. 
Said wholesale druo-o-ists sell and shir> the same to rrtail druggists. 

"""" 
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Such retail druggists in various States of the United States sell the 
same to their customers, who are usually members of the laity. There 
is now and has been during all the times herein mentioned, a con
stant current of trade in such product so sold by the respondent in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

PAn: 2. In the course and conduct of its said business respond
ent corporation is now and during all of the times herein mentioned 
engaged in substantial competition with various other corporations, 
copartnerships, firms, and individuals, selling and offering for sale, 
obesity remedies of like or otherwise competitive products, to wit: 
preparations, systems, methods, or other means of treatment for 
obesity or reduction of weight from the human body. 

PAR. 3. Respondent in aid of so offering and selling "Dr. Thomas' 
1; 157" as aforesaid, advertised the same in newspapers, magazineF, 
periodicals of general circulation, by means of radio broadca!,jt~, in 
pamphlets and in and by other methods of advertising media. In, 
by and through each of tlie advertising media aboYe-enumeratl'd, 
respondent represents expressly, or by implication, (a) that said 
product is new; (b) that its use constitutes a simple new method; 
(c) that the use of said product converts food into fnel and energy: 
(d) that said product can be safely taken by members of the laity 
without direction from a physician; (e) that said product is safe, 
harmless and efficacious in all types or classes of obesity. 

Typical of its said advertisements are the following, which are 
caused to he published by respondent in newspapers, in cities and 
towns in various States of the Unitecl States where sn,id product is 
handled by druggists: 

NO l\IORE UGLY FAT 

Pounds of ugly fat melt away as if by magic! No stanation diet or strt•uu
ous exercise I Eat as mnch as you want-everything you 111;:e within rea:;t•ll! 
Away goes that hideous flesh! New Beauty-new health-for you! :ij 151 
is a Doctor's prrscrlptlon! ~Imply take one cnpsuiP attN' ench nwal. Get 
R bottle of Dr. Thomas' :ij 157 at your drug storP and LegltJ tnklng it TODAY 
Two sizes-$1 and $2.50. Guaranteed not to contain dPnltrophenol. nE
MEl\IBEit: m;SULTS GUARANTEED OR l\IO:.lEY REFUNDED! Sold at 
GI'Unt Drug Co., lllorgun Drug Co., Tarrnnt Drug Co., L. T. Wright Drng Co., 
nud all othPr good drug stores. 

It everything you e11t sc>ems to tnrn to tnt, the chnncPR are your "Y~tem is 
lucking In n11tural glandular substanee which nature provides to control tbe 
!at-making process. Instead of fat turning Into energy, It remains unused· 
However, through a New York Doctor's prescription, you cnn pro,·lde this 
natural rl'gulating substance. 
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. PAn. 4. Dr. Thomas' 1J 157 is a product made of several ingre
d!e~ts. Its only ingredient which is effectual in ridding human 
bod1es of portions of fat or other body tissue or weight, is desiccated 
thyroid. The reducing effect produced by the use of Dr. Thomas' 
1; 157 is the same as the effect produced by taking an equal amount 
of ~esiccated thyroid. Dr. Thomas' 1J 157 contains one-half grain of 
~esiCcated thyroid. It is put up in capsules and is to be taken three 
tunes daily orally, i. e. one and one-half grains of desiccated thyroid 
Per day. 

Desiccated thyroid is made from the thyroid gland of domestic 
animals. It is a powerful and dangerous drug. 

There are persons whose bodies in their natural and normal state 
are so constituted that they may not take or use thyroid without 
harmful results to their bodies. As to any person, the only way in 
\vhirh it may be ascertained whether or not such person may take 
?r use thyroid without harmful results to the body, is through exam
Ination by a competent physician or by experimental use by such 
l)~rson under medical supervision, or by both such methods com
Lined. Only by the same means may it be ascertai11ed in how large 
a qua11t ity thyroid may be taken or used by such a person without 
harrnful results. 

There are conditions of the human body which make it harmful to 
t~ke or use thyroid. Among these is pregnancy. Other such condi
tions are defects or abnormalities o:f the heart or kidneys. Any 
defect or abnorm'ality of the body is apt to make the taking or the 
ttse o:f thyroid harmful to the user. 

Only by examination made by a competent physician may it be 
ascertained whether or not the body of such person has any such 
condition, defect, or abnormality which makes it harmful for such 
Person to take or use thyroid. 

Obesity is genera1Iy caused from overeating, but it may be the 
t·esult of more than one cause. One of the causes is a deficient or 
a.bnormally inactive thyroid gland. Deficiency or abnormal inac
hvity of thyroid glands causes obesity or abnormal excess fat in only 
t·are and excPptional cases. In a large majority of the total number 
of casps of obesity the persons affected do not have deficient thyroid 
glands and such obesity or abnormal excess weight is the result of 
a cause or causes other than deficient thyroid glands. Only in cases 
of obesity due to deficiency of thyroid glands is the use of desiccated 
thyroid indicated. In all other cases it is dangerous :for a person 
~0 Use thyroid in the quantities contained in Dr. Thomas' I; 157 and 
lll tho dosao-e suo-n-ested by respondent without an examination and 

l:l l:ll:l 
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the advice and direction of a competent physician. The laity can
not tell whether or not obesity is due to a deficient thyroid gland. 
This can only be ascertained by the examination of a competent 
physician. 

PAn. 5. There are many pt-rsons in and throughout the several 
States of the United States and the District of Columbia, who are 
seeking some safe and dependable means whereby they may quickly, 
easily, certainly, and permanently remove from their bodies obesity 
or abnormal excess weight or other weight or flesh. 

Such persons are unskilled in medical science and depentl for their 
information as to what treatment, remedy, method, or system they 
may safely purchase, take, or use, largely upon the statements and 
representations of the makers and sellers thereof. 

PAR. 6. Respondent's said advertising described in paragraph 3 
u hove is false, misleading, and deceptive in that: 

1. Desiccated thyroid has been used by physicians in the type of 
obesity due to defective thyroid gland for many years and is not 
new; 

2. The use of desiccated thyroid docs not always convert food into 
fuel and energy or either of them; 

3. In that respondent fails to d.isclose: 
(a) Dr. Thomas' l} 157 contains desiccated thyroid in quantities 

fluch as to make it a powerful and dangerous medicine; 
(b) That it is only suitable as a medicine for obesity in the cases 

of deficiency of the thyroid gland and that these cases are rare and 
exceptional and can only be d.iagnosed by a competent physician; 

(c) That medical science and. physicians justify the use of thyroid 
as a treatment for obesity or excess weight only in cases where 
obesity or excess abnormal fat is caused by deficiency of the thyroid 
gland, that competent physicians prescribe its use only in such cases; 

(d) That in cases of obesity or abnormal fat not caused by defi· 
ciency of thyroid gland the use of thyroid is not ind.icated and its 
use therein may be and is likely to be harmful to the nser; 

(e) That many person<; arc so constituted that they 111ay not use 
Dr. Thomas' 1} 157 with sa fcty to physical health; 

(f) That rPspond<'nt's preparation, Dr. Thomas' I; 157, is one 
which cannot be used with safety to physical health cxcrpt under 
medical prescription and advic«.>. 

PAn. 7. Said statements and representations so made by respondent 
and said failures to d.isclose as set forth in paragraph 6 hereof have 
the tendency and capacity to induce the members of the public and 
prospective purchasers to form the mistaken and erroneous belief 
that such representations as set forth in paragraph 3 are true and 
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that said product is a safe, harmless and competent remedy or treat
ment for all classes and types of obesity and to induce them to pur
chase "Dr. Thomas' 1). 157" in preference to and to the exclusion 
of preparations, systems, methods, or other means of treatment bein(J' 
offered. for sale in said commerce by said competitors of responden~ 
as heremabove alleged; thereby trade is unfairly diverted to respoud
ent from its said competitors to the injury of competition in com
~~rce among the various States of the United States and to the 
InJury of the public. 

CONCLUSION 

~he aforesaid acts and practices of the respondent, Glenn Labora
tones, Inc., a corporation, are to the prejudice of the public and of 
l'~spondeut's competitors, and constitute unfair methods of competi
tion in commerce, \vithin the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

OHDER TO C.I',ASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis-
81011 upon the complaint of the Commission and the substitute answer 
filed herein on the 29th day of .March 1937, by respondent, admitting 
all of the material allegations of the complaint to be true and waiving 
the tnking of further evidence and all other intervening procedure, 
and the Commission having made its findings rrs to the facts and its 
conclusion that the said respondent has violated the provisions of an 
Aet of Cfmgrcss apprm·ed September 2G, 1914, entitled "An Act to 
Cl't-ate a Federal Trade Commission, to define its powers and duties, 
ll.IJ(l for other purposes." 

It i8 ordered That respondent, Glenn Laboratories, Inc., a corpo
l'~tion, its offic~rs, representatives, agents, and employees, in cmmec
hon with the offl'rin,. for sale sale and distribution of "Dr. Thomas' n ,., ' . 

,. 157" in interstate commerce or in the District of Colmnb1a, so 
long as said prolluct cm1tains desiccated thyroid or other form of 
thyroid, do forthwith cease and desist from representing, expressly 
~r Ly implication, in newspapers, magaz.in.es, pe.riodicals, in rat~io 
b l'oadeaHts, in pamphlets, on cartons contauung said product, and m, 
Y lllH} through other advertising media: 
1. That said product is I1CW; . • 

2. That its use constitutes a simple new method of treatmg obesity; 
3. TJ1at the use of said product converts food into fuel and ener~y; 
4. That said product can be safely taken by members of the laity 
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without a physical examination by a competent physician and with
out the advice and direction of a competent physician during the 
taking thereof; 

5. That said product is safe, harmless, and efficacious, or either of 
them, in all types or classes of obesity; 

6. Or any other statement or representation of like import, in
cluding failure to affirmatively disclose by, in and through each and 
all of the said media that said product contains a dangerous and 
powerful ingredient and cannot be safely taken by members of the 
laity without a physical examination by a competent physician and 
without the advice and direction of a competent physician during 
the taking thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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IN TilE .MATTER OF 

EUCATHOL COMPANY, INC.1 

COMPL.\INT, FINDINGS, .AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN .ACT OF CONGRESS .APPROVED SEPT. 26, 1914 

Docket 3069. Complaint, Mar. 4, 1987-Deoision, June 29, 1937 

\Vhere It corporation engaged in manufacture and sale of "Eucathol" compounrl 
or medicine tor use in treatment ot coughs, colds, scalds and other afflic
tions, and also for use as after-shaving cream, through rubbing or mas
Sllging same on skin or through inhalation ot vapors thereof, in substantial 
competition with those engaged in sale or offer to general public of com-

. pounds, medicines, salves, and ointments used for purposes for which its 
said preparation was ofi'ered-

l•'nlsely represented, in advertising its said product in newspapers and period· 
lcals ot general circulation, and through radio broadcasts, and in pamphlets 
and printed testimonials, and other printed matter, as set forth, through 
use of plwtogrnphs, pictures, and legends, on cartons containing same, and 
fn circulars enclosed therewith, and in other advertising media, that use of 
such "Eucathol" would prevent and cure, or wns beneficial in treatment of 
''insect bites, sunburn, piles and hemorrhoids, asthma an(} hay-fever, catarrh, 

\V 
colds, skin Irritations, scalds and burns, skin disorders, 1lu and pneumonia"; 

lth tendency and capacity to induce members of the public and prospective 
purchasers to form mistaken and erroneous beliefs that said statements 
and representations were true, and with result that such purchasing public, 
acting in such erroneous belief, was induced to buy and bought its said 
Product, and thereby unfairly diverted trade to 1t from its competitors; to 
the Injury of competition In commerce, and to that of the public: 

lield, That such acts and practices were to the prejudice ot the public and com
petitors and constituted unfair metholls of competition. 

Mr. E. J. llornibrook for the Commission. 
Stanard, Oat·ey & Stanard, of Shawnee, Okla., for respondent. 

Co:&rPL.AINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914 entitled "An Act to create a Federal Trade Com
l'l1ission, to defi~e its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that The 
Eucathol Company, Inc., a corporation, has been and now is using 
Unfair methods of competition in commerce, as "comroer.ce" is de
~ned in said act, and it appearing to said Commission that a proceed
~ng by it in respect thereof would be in the public interest, hereby 
ISSues its complaint and states its charges in that respect as follows: ----1 !lee Dlodltled llndlngs and ordt"r, aiJ ot Nov. 3, 1037, In this case. Infra, at page 1200. 
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PARAGRAPH 1. Respondent, The Eucathol Company, Inc., is a corpo
ration, organized and existing under and by virtue of the laws of the 
State of Oldahoma, with its office and principal place of business 
located in the city of Shawnee, in said State. Respondent is now, 
and has been for several years last past, engaged at said location in 
the manufacture and sale of a compound for use in the treatment 
of coughs, colds, scalds, burns, sunburn, insect bites, hay fever, asthma, 
and other human affiictions. Said compound is also sold for use as 
au after shaving cream. Said compound is put up in containers and 
is to be applied by rubbing or massaging it onto the flesh, or by inhal
ing its vapors. Respondent has designated said compound as 
"Encathol." Respondent sells said product to wholesale drug~ists 
who sell said product to retail druggists, and also direct to retail drug
gists. The retail druggists sell said product directly to the consumers 
thereof. 

In the course and conduct of said bu~iness respondent ships, or 
causes to be shipped or transported, said product when so sold from 
the city of Shawnee in the State of Oklahoma to said wholesale and 
retail druggists, many of whom are located in points in various States 
other than the State of Oklahoma. There is now, and has been dur
ing all of the times herein mentioned, a constant current of trade in 
said pr·oduct so sold by said respondent in commerce betwPe.n and 
nmong the various States of the United States and in the District 
of Columbia. 

PAn. 2. In the course and conduct of said business, respondent is 
now, and hns been during aJl of the times herein mentioned, engaged 
in snhsl anHal competition with various corporations, firms, and indi
,.,idnals S<'lling, or offering for sale, to the gpneral public compounds, 
medicin<'s, salves, and ointments and other remedies used for the pur
poses d<'scribed in paragraph 1 heroof. 

PAR. 3. In the course and conduct of the business as aforesaid, 
re!=iponclent, in soliciting the sale of and selling said product, has 
arl\'Prtis<'cl the snmc in newspapers, mngazinPs, periodicals of general 
circulation, by m<'ans of radio broadcasts, and in pamphlPts, printed 
tPstimoninl!=i, nncl other printed matter. It has also made use of 
photograph!=~, oth<'r pictures and lel!encls on cartons containing snid 
r·ompound and in circulars inclo!=ied in said cartons, and in other 
n(hPrtio;in~ mPclia. In and through Prtch nnd all of the advl'l'tising 
JllPrlia al)(WC P.nnmeratecl, respond<'nt has made, ann is mnking, ('"
prPssly or by implication, theo fo1lowing represeontations: 

That tl1e use of Encathol will prevent nnd cure, or is bE>neficial in 
the trPatment of: insect hitf's, sunburn, piles and hemorrhoids, asthma 
and hay fpver, catarrh, colds, skin irritations, scalds and burns, skin 
disorders, flu and pneumonia, and other ailments. 
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P~-\R. 4-. The representations described and set forth in parao-raph 
3 above arc false alld misleading, in that the use of Eucathol will not 
p~·erent and cure, and is not beneficial in the treatment of, insect 
bites, sunburn, piles and hemorrhoids, asthma and hay feyer catarrh 
colJ~, :skin irritations, skin uisorders, scalds and burns, flu a~d pneu~ 
~n<:llw, or other ailments or afilictions of the human body for which 
lt 1s l'ecuJlll11enued by the respondent. 

P.m. 5. Said statements and representations set forth in paragraph 
~.so made by respondent have, and have had, the tendency and capac
Ity to induce members of the public and prospective purchasers to 
:fomt the mistaken and erroneous belief that said statements and 
1'~'!)l'e .... entatiolls are true, and, acting in such erroneous belief, the 
sal<l purchasillg public has been induced to purchase, and has pur
eha:o;ed, n•spondent's product, thereby unfairly diverting trade to 
l't'!ipolldcnt from its said competitors, to the injury of competition in 
<'OlltllWrce amono- and between the various States of the United 
States, an<l to th: injury of the public. 

P~\R. G. The above alle~ed acts and practices are each and all to 
the }H'Pjudico of the public, and of respondent's competitors, and 
constitute unfair methods .of competition in interstate commerce 
Within tlte meaning of Section 5 of an Act of Congress entitled "An 
Act to rrrate a FPderal Trade Commission, to define its powers and 
duties, aml for other purposes," approved September 26, 1914. 

HE PORT, Fil\"DINGS AS TO THE F Acrs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tenlfwr ~G, 1914, entitled "An Act to create a Federal Trade Com
lttissiou, to define its powers and duties, an<l for other purposes," 
the Ft.>deml Trade Commission on the 4th day of March 1937, is
Slled and seiTed its complaint in this proceeding upon respondent, 
Eucathol Compauy, Inc., a corporation, charging it with the use of 
tl~l~air ln('thods of competition in commerce in violation of the pro
VIsions of ~aid act. After the issuance of the complaint and the filing 
of respoulleut's answer, the Commission, by order entered herein, 
gt'ante<lrespondent's motion for permission to withdraw said answer 
a.11d substitute therefor an answer admitting all the material allega
tJolls of the complaint to Lc true, and waiving the taking of further 
evidence awl all other interYening procedure, which substitute answer 
'Vas <luly filc<l in the ofl1ce of the Commission. Thereafter, this pro
ceeJing J'('g-ularly came on for final hearing before the Commission 
~n tho said complaint and the subi>titute answer, briefs a.n~ oral ar~u
llents of counsel having been waived, and the Comnusswn hav1ng 
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duly considered the same, and being now fully advised in the prem
ises finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and conclusion drawn there
from. 

FINDINGS AS TO TilE FACTS 

PARACR.\PII 1. Respondent, the Eucathol Company, Inc., is a cor
poration, organized and existing under and by virtue of the laws of 
the State of Oklahoma, with its office and principal place of business 
located in the city of Shawnee, in said State. 

Respondent is now, and has been for several years last past, en
gaged at said location in the manufacture and sale of a compound, 
or medicine, for usc in the treatment of coughs, colds, scalds, burns, 
sunburn, insect bites, hay fever, asthma, influenza and other human 
afllictions. Said compound is also sold for use as an after-shaving 
cream. Said compound is put up in containers and is to be applied 
by rubbing or massaging it on the flesh, or by inhaling its vapors. 
Respondent has designated the said compound as ·"Eucathol." Re
spondent sells said product to wholesale druggists who sell said prod
uct to retail druggists, and also direct to retail druggists. The retail 
druggists sell said product directly to the consumers thereof. 

In the course and conduct of said business respondent ships, or 
causes to be shipped or transported, said product when so sold, froJU 
the city of Shawnee in the said State of Oklahoma to said wholesale 
and retail druggists, many of whom are located at points in various 
States other than the State of Oklahoma. There is now, and has 
Leen, during all the times herein mentioned, a constant current of 
trade in said product so sold by said respondent in commerce between 
and among the various States of the United States and in the Dis· 
trict of Columbia. 

PAn. 2. In the course and conduct of said business, respondent is 
now and has been, during all of the times herein mentioned, engaged 
in substantial competition with various corporations, copartnerships, 
firms, and individuals, selling, or offering for sale, to the general 
public, compounds, medicines, salves, and ointments and other medi· 
cines used for the purposes descriLeu in paragraph 1 hereof. 

PAn. 3. In the course and conduct of the business as aforesaid, 
responuent, in soliciting the sale and selling said product, has adver· 
tiscd the same in newspapers, magazines, periodicals of general cir
culation by means of radio broadcasts, and in pamphlets, printed tes
timonials and other printed matter, and in, by and through the use 
of photogrn phs, other pictures and 1<>gends on cartons containing 
the said compound, and in circulars enclosed in said cartons, and in 
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~.tl.ler advertising media. In and through each and all of the adver-
lSing media above enumerated, respondent has made and is makinO' 

expressly or by implication, the following representations: Th;; 
the use of Eucathol will prevent and cure, or is beneficial in the treat
ment of insect bites, sunburn, piles, hemorrhoids, asthma, and hay 
~ever, catarrh, colds, skin irritations, scalds and burns, skin disorders, 
lnfluE>nza, pneumonia and other ailments. 
. PAn. 4. The statements and representations set forth in the preced-
111Ft paragraph are false and misleading in that the use of Eucathol 
"'.1ll not prevent awl ~ure, nor is its use beneficial in the treatment 
of "insect bites, sunburn, piles and hemorrhoids, asthma and hay 
~ever, catarrh, colds, skin irritations, scalds and burns, skin disorders, 

u and pneumonia." 

3 
l)An: 5. Said statements and representations set forth in paragraph 
herem, so made by respondent, have, and have had a tendency and 

capacity to induce members of the public and prospective purchasers 
to form the mistaken and erroneous belief that said statements and 
representations are true and, acting in such erroneous belief, the said 
PUrchasing public has been induced to purchase, and has purchased, 
respondent's said product, thereby unfairly diverting trade to re
spondent from its said competitors to the injury of competition in 
rornrnerce among and between the various States of the United States 
and to the injury of the public. 

CONCLUSION 

111e aforesaid acts and practices of the respondent, Eucathol Com
Pany, Inc., a corporation are the prejudice of the public and of re
~Pondent's competitors a~d constitute unfair methods of competition 
In commerce within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled "An Act to create 
a l!'ederal Trade Commission to define its powers and duties, and for 
Oth ' · er purposes." 

ORDER TO CEASE AND DESIST 

~· 'I'his proceeding having been heard by the Federal Trade Commis
fl.Ion Upon the complaint of the Commission and the substitute answer 

led herein on the first day of May 1937, by respondent, admitting all 
the n1aterial allPgations of the complaint to be true and waiving the 
tal· · · d d Cing of further evidence and all other mtervenmg proce ure, an 
the Commission havin" made its findings as to tlm facts and its con
clu · e. • · f A t f Sion that said respondent has violated the provisiOns o an c o 
Collgress approved September 26, 1914, entitled "An Act to create a 
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Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ol'dcred, That the respondent, Eucathol Company, Inc., a cor
poration, its officers, representatives, agents, and employees, in con
nection with the offering for sale, sale and distribution of its product 
now known as "Eucathol" in interstate commerce or in ·the District 
of Columbia, do forthwith cease and desist from representing, ex
pressly or by implication, in newspapers, magazines, periodicals, in 
radio broadcasts, in pamphlets, and in, by and through other adver
tising media, that the use of its said product "Eucathol," or any other 
product composed of substantially the same ingrNlients as the product 
now kno\vn as "Eucathol," will prevent or cure, or is beneficial in the 
treatlllent of insect bites, sunburn, piles and hemorrhoids, asthma and 
hay fewr, catanh, colds, skin irritations, scalds, and burns, skin dis
orders, influenza and pneumonia. 

It i8 further ordered, That respondent shall, within GO days after 
~crvice upon it of this order file with the Commission a rl'port in 
writing setting forth in detail the manner an(l form in which it has 
complied with this order. 
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IN TilE MATrER OF 

GEORGE C. MILLER & COl\IPANY, INC. 

~OMPL.UNT, l•'INDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CO~GRESS API'ROVED SEPT. 26, 1914 

Docket 3106. Complaint, Apr. 1ii, 1981-Deciaion, June 29, · 1937 

lV"IJere n COI'Jlorutlon cugaged in munufa<:ture and sale of cauuy, including 
ns;;ortments so packed and assembled as to invoi,·e use of a lottery scheme 
When sold nud distributed to coJJsumers thereof, and consisting of n num
ber of boxes or packages of candy of varying size, together with punch
hoard, for sale under a plan, and In accordance with said card's explanatory 
legend, pursuant to which purchaser received, for five cents paid, one of 
:said boxes or packages as a prize and without additional charge, or, except 
.Us hereinbelow set forth, nothing other than privilege of making u punch, 
dcvending upon number secured by chance, and purchaser of last punch 
In each section, and purchaser of last punch on board, similarly received 

"S specified box or package without additional charge-..--
Old, to wholesalers and jobbers for display and resale to purchasing public 

hy tlwlr retai!C'r-\·endt·es, In accordance with uforesald plan, such assort· 
lnents, anll thereby supJllled to and vlar!•d in the hands of others mMn& 

ot conductlug IotterlPs In sale of said products, In aceordance with such 
!Jlun, contrary to public policy long rPcognlzed by the common law anll 
crlmlunl stututes, and to an established public policy of the United States 
Gow'l'llmcnt, and in competition with many who, unwilling to offer. and sell 
candy so {lUcked and al'lscmbled, or otherwise arranged and paclwd for sale 

'\V to tl1e Plll'cll!lsing public, as to involve game of clJUnce, refrain therefrom; 
lth CIIJlaclty lllld tcudcncy of Inducing purchasers to buy Its said products 

in lll'Pft'l'enee to candy offpred and sold by its competitors, and with result 
tllnt nwuy dC'ulers In and ultimate purchasers of candy were attractE'd by 
!!!:tid method und mumwr of pncklng said product and by element of chance 
involved In ~ale thcrC'of as above sl't forth, and thereby induced to purchase 
flll!·h cnudy, thui! padwd and sold lly It, in preference to that offerE!d and 
Rolli hy said com11etitors wlw do not use same or equlvaleJJt methods, and 
With tendC'ucy and capacity, because of said scheme of chance, to divert 
to It traue und custom from Its salu competitors who do not use same or 
~'Quh·lllPnt mPthods, exclude from such trade all competitors who are 
11 1lW111ing to and do not use sueh or an equivalent method as unlawful, 
lesf;en compC'titlon therein und tend to create ll monopoly thereof in it 
lln<} such othC'r competitors as use same or equivalent method, deprive 
Purchasing pnLllc of bPJwtlts of free compf'tition in trade Involved, and 
elirnluate from said trade all actual, and exclude therf'from all potential, 

li Competitors who do not adopt nnu use such or ·equh·alrnt method: 
eld, 'l'hut such nets and practlees were to the prrjudlce of the public and 

eomvetltors and constituted unfair methods of competition. 

J/1'. llenry 0. Lank and Mr. P. 0. /{olinski for the Commission. 
J:l~] 21 m-:J{}-..-2:1 
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Col\[PLAINT 

Pursuant to the provisions of !Ill Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to crPate a Federal Trade Com
mission, to define its powers an<] duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the George 
C. l\Iiller & Co., Inc., hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as "com
merce" is defined in said act, and it nppearing to sai1l Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. Respondent is a corpor11tion organized and doing 
business under the laws of the State of Massachusetts, with its prin
cipal office and place of business located at 927 Washington Street, 
in the city of Boston, State of Massachusetts. It is now, and 
for several years last past has been, engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesaJe dealers 
and jobbers located at points. in the various States of the United 
States. It causes and has caused its stlid products when sold to be 
transporter! from its principal place of business in Boston, Mass., to 
purchasers thereof in the State of Massachusetts and in other States 
of the United States at their respective places of business. There is 
now, and has been for several years lust past, a course of trade and 
commerce by said respondent in such candy betwren and among the 
States of the United States. 

In the course nnd conduct of said business, respontlent is in compe
tition with other corporations and. with partnerships and individuals 
eugaged in the manufn.cture of cand.y and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

PAR. 2. In the course nnd conduct of its bushwss, as dPsniLrd in 
paragraph 1 hereof, respondent sells and. has sold to wholesale d.Palers 
and jobbrrs assortments of candy so packed 11ml assrmbled as to 
involve the use of a lottery seheme wlwn solll llJHl distributrd to the 
consumers thereof. 

Such ussortmPnts are composell of a. munbt>r of boxrs or package:3 
of cancly of varying size, together with a d£'viee commonly callrd ll 

"punchbonrd." The boxes or packages of candy contained in said ns
sortments are distributed to purchas£'rs in substantially the following 
manner: 

Said. punchboards contain a num~1· of holes divided into sections. 
In each hole a slip of paper bearing a printed numhPr is secreted· 
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The punchboard also bears at the top thereof a number of printed 
legends or statements informing customers and prospective customers 
Which numbers receive a box of candy and the size thereof. Sales are 
5¢ each, and a purchaser who obtains one of the 1mmbers calling for 
a. box of candy is entitled to receive the same as a prize without addi
tional charge. The purchaser of the last punch in each section and the 
Purd1aser of the last punch on the board are entitled to receive a 
specified box or paekage of candy as a prize and without additional 
dtarge. I>urchasers of punches who do not procure one of the num
bers calling for a box of candy receive nothing for their money other 
tllan the privilPge of punching a number from said board. The 
~umbers on said printed slips secreted in said punchboard are effec
tively concealed from purchasers and prospective purchasers until 
a selection ltas been made and the printed slip separated from the
board. The boxes or packages of candy are thus distributed to the 
consuming pubJi,c wholly by lot or chance . 
. PAn. 3. The wholesale dealers and jobbers to whom respondent'sells 
Its assortments resell the same to retail dealers, and such retail ·dealers 
elposc said :assortments for sale and sell said packages of. candy to 
~le purchasing public in accordance with the aforesaid sales plan. 

espondent thus supplies to and places in the hands of others the 
lll.eans of conducting lotteries in the sale of its products in accord
ance with the sales plan hez·einabove set forth. Such :soles plan has 
the capacity :and tendency of inducing purchasers thereof to purchase 
l'espondent'-s -said products in preference to candy offered for sale 
llll<l sol<Il>y its competitors. 

l>An. 4. 'l11l' sale of camly to the purchasing public in the manner 
above nll<>g~ invoh·es a game of chance or the sale r0f a chance to 
P1

'0<'11J·e a box or package of candy. 
The use by respondent of said method in the sale of candy, and the 

Sale of candy Ly and through the use thereof and by the aid {)f :said 
lll.ethod, is a Jn-actice of the sort which the common law and criminal 
statut('s have long de('med contrary to public policy, and is contrary 
~0 an <>stablished public policy of the Government of the United 

tntes. The use by respondent of said method has tJ1e tendency 
~duly to hinder competition or create monopoly in this, to wit: that 
of e Use thereof has the tendency and capacity to exclude competitors 

respondent who do not adopt and use the same method or .an 
e~uiV"alent or similar metJwd involving the same or .ru1 equimlent or· 
Silll. ·1 1 ar element of cl1ance or lottery scheme. 
. !Iany persons, firms, and corporations who make and sell candy :n competition with the respondent, as abo,·e alleged, are .unwjJiing· 
0 

offer for sale or sell candy so packed and assembled as above 
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alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors refrain 
therefrom. ' · 

PAR. 5. 1\Iany dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
cnndy so packed and sold by respondent in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
tl1e same or equivalent methods. The use of said method by respond· 
ent has the tendency and capacity, because of said game of chance, 
-to divert to respondent trade and custom from its said competitors 
~wbo do not use the same or an equivalent method; to exclude from 
~said. candy trade all competitors who are unwilling to and who do 
.110t usc the same or nn equivalent method because the same is unlaw· 
o:fuJ; to lessen competition in said candy trade and to tend to create 
n monopoly of said candy trade in respondent and such other com· 
petitors of candy as use the same or an equivalent method; and to 
deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors and to e.xclude therefrom all potential competitors who 
do not adopt and use said method or an equivalent method. 

PAR. 6. The aforementioned method, acts, and prnctices of re· 
spondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said method, acts, and 
practices constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Conp;rcss, 
approved September 26, 1914, entitled "An Act to create a FedcrnJ 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REPORT, FINDINGS AS TO TllE FACTS, AND 0RDF.R 

Pursuant to the provisions of an Act of Congress, approved Scp· 
tc•mber 2G, 1!)14, entitled "An Act to create a Federal Trnue Corn· 
mission, to define its powers and duties, and for other purposes," 
the. Fcilerlll Trade Commission, on April 15, 1037, issued and on 
:\ pril 16, 1037, servrd its complaint in this proceeding upon the re· 
r-:pondrnt, G('orge C. :Miller & Co., Inc., a corporation charging it with 
the nse of unfair methods of competition in commerce in violation 
of tho provisions of said act. After the issuance of said complaint, 
the respondent filed answer thereto admitting all the material a11ega· 
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ti~ns of the complaint to be true and waiving the taking of further 
:vrd~nce and all other intervening procedure. Thereafter, this pro~ 
·eedmg regularly came on for final hearing before the Commission 

on the said complaints and answer thereto, briefs and oral argument 
0 .£ counsel having been waived; n.nd the Commission having duly con
Sidered the same and being now fully advised in the premises finds 
~ltat this proceeding is in the interest of the public and makes this 
lts findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

~ ARAORAPII 1. Respondent is a corporation organized and doing 
busmess under the laws of the State of Massachusetts, with its princi-· 
}lal office and place of business located at 927 Washington Street, in 
the city of Boston, State of Massachusetts. It is now, and for 
several years last past has been engaged in the manufacture of candies 
?nd in the sale and distribution thereof to wholesale dealers and 
}obbers located at points in the various States of the United States. 
f t cau~cs and has caused its said products when sold to be transported 
rom Its principal pJace of business in Boston, Mass., to purchasers 

t 1<'l'cof in the State of Massachusetts and in other States of the 
Dnited States at their respective places of business. There is now, 
and has been for several years last past, a course of trade and com
liJerce by said respondent in such candy between and among the States 
of the United States. In the course and conduct of said business, 
l'espondent is in competition with other corporations and with part
-~lerships and individuals engaged in the manufacture of candy and 
111 the sale and distribution thereof in commerce between and among 
tlte Val'ious States of the United States. · 

PAn. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof respondent sells and has sold to wholesale deal
ers and jobbers as;ortments of candy so packed and assembled as !h involve the use of a lottery scheme when sold and distributed to 

e consumers thereof. 
f Such assortments are composed of a number of boxes or packages 

~ candy of vurvinrr size torrcther with a device commonly called a 
'p " ,.., ' ,.., . d . .d Unchbonrd." The boxes or packages of candy contame m sm 
~ssortrnents are distributed to purchasers in substantially the follow
~~g manner: Said punch boards contain a number of holes divided 
b to sections. In each hole a slip of paper bearing a printed num-
er is secreted. The punchboard also bears at the top thereof n 

llumber of printed Jrrrcnds or statements informing customers and 
llrospcctive customers"' which numbers receive a box of candy and 
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the size thereof. Sales are ~ each, and a purchaser who obtains 
one ofthe numbers calling for a box of candy is entitled to receive 
the same as a prize without additional charge. The purchaser of the 
last punch in each section and the purchaser of the last punch on 
the board are entitled to receive a specified box or package of candy 
as a prize and without additional charge. Purchasers of punches 
who do not procure one of the numbers calling for a box of candy 
receive nothing for their money other than the privilege of punch
ing a number from said board. The numbers on said printed slips 
~ecreted in said punchboarll are effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
printed slip separated from the board. The boxes or packages of 
candy are thus distributed to the consuming public wholly by lot 
or chance. 

PAR. 3. The wholesale dealers and jobbers to 'vhom respondent 
sells its assortments resell the same to retail dealers, and such retail 
clealers expose said assortments for sale and sell said packages of 
candy to the purchasing public iu accordance with the aforesaid 
sales plan. Respondent thus supplies to and places in the hands of 
others the means of conducting lotteries in the sale of its products 
in accordance with the sales plan hereinabove set forth. Such sales 
plan has the capacity and tendency of inducing purchasers thereof 
to purchase respondent's said prollucts in preference to candy offered 
for sale and sold by its comprtitors. 

PAR. 4. The sale of candy to the purchasing public in the manner 
above found involves a game of chance or the sale of a chance to 
procure a box or package of candy. The use by respondent of said 
method in the sale of candy, and the sale of candy by and through 
the use thereof and by the aid of said metholl, is a practice of the 
sort which the common law and criminal statutes have long deemed 
contrary to public policy, and is contrary to an established public 
policy of the Government of the United States. The use by respond· 
ent of said method has the tendency unduly to hinder competition 
or create monopoly in this, to wit: that the use thereof has the 
tendency and capacity to exclude competitors of respondent who do 
not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. Many persons, firms, and corporations 
who make and sell candy in competition with the responuent are 
unwilling to offer for sale or sell candy so packed and assembled 
as above describeu, or otherwise arran~ed and packeu for sale to the 
purchasing public so as to invoh·e a game of chance, and such cow· 
petitors refrain therefrom. 
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PAR. 5. l\Iany dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
~~ndy and by the element of chance involved in the sale thereof in 

1
: manner above described, and are thereby induced to purchase 

~aid candy so packed and sold by respondent in preference to candy 
off!~red for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method by 
t~spondent has the tendency and capacity, because of said game of 
c lance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because 
the same is unlawful; to lessen competition in said candy trade and 
to tend to create a monopoly of said candy trade in respond
eJit. and such other competitors of candy as use the same or an 
~'lUI valent method; and to deprive the purchasing public of the bene-
b t of free competition in said candy trade. The use of said method 
Y respondent has the tendency and capacity to eliminate from said 

candy trade all actual competitors and to exclude therefrom all po
!en~iai competitors who do not adopt and use said method or an 
<:!Utvalent method. 

CONCLUSION 

lel~fhe aforesaid acts and practices of the res~o~dent, George ~· 1\Iil-
&. Co., Inc., a corporation, are to the preJudice of the public and 

of respondent's competitors and constitute unfair methods of corn· 
Petition in commerce within the intent and meaning oi Section 5 of 
un Act of Congress approved s~ptember 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
lllld f or other purposes." 

ORDER TO 'CEASE AND DESIST 

. 'fhis procecdin(l' havin(l' been heard by the Federal Trade Commis-
Sion e e · · d h fil d } Upon the complaint of the Comm1ssron an t e answer e 
\erein on April 29 1937 by the respondent admitting all the material 

11 1
<:gations of the 'complaint to be true, and the respondent having 

)"'111~ed filin(J' of briefs and oral argument, and the Commission 
tav "" · · I ·d . Jng made its findin(l's as to the facts and 1ts conclusiOn t utt sa1 

tesp to> c 01ldent has violated the provisions of an Act of ongress, ap-
~ 1 •r Ved September 26, 1914, entitled "An Act to. create a Federa 

tude Commission to define its powers and duhes, and for other 
llurposes." ' 
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It is ordered, That the respondent, George C. Miller & Co.., Inc., 
a corporation, its offic~rs, representatives, agents, and employees, 
in connection with the offering for sale, sale and distribution of 
candy in interstate commerce, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers candy so packed and assembled that sales of 
such candy to the general public are to be made, or ·may be made by 
means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers ot 
jobbers assortments of candy which are used, or which may be used 
without alteration or rearrangement of the contents of such assort· 
ments, to conduct a lottery, gaming device, or gift enterprise in the 
sale or distribution of the candy contained in said assortments to the 
public. 

3. Supplying to or placing in the hands of wholesale dealers 
or jobbers assortments of candy, together with a device commonlY 
called a "punchboard" for use, or which may be used, in distributi.J1g 
or selling said candy to the public at retail. 

4. Furnishing to wholesale dealers or jobbers a device commonly 
called a "punchboard," either with assortments of candy or sepa· 
rately, bearing a legend or legends or statements informing the pur· 
chasing public that the candy is being sold to the public by lot or 
chanc<', or in accordance with a sales plan which constitutes a lottery, 
gaming device, or gift cnterpris(l. 

It i.~ further ordered, That the respondent, George C. Miller & 
Co., Inc., a corporation, shall, within 30 days after service upon it 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has compliNl with 
the order to cease and desist hereinabove st't forth. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLJWED VIOLATION 
OF SEC. IS OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3116. Complaint, Apr. 26, 1937-Dr.cision, June 2.9, 1937 

Wbe re n corporation t•ngugcd in manufacture, s:1Je, and dlstrllmtlon of soap to 
retailers and peddlers and direct to consuming public, in substantial com
petition with those engaged In manufacture and distribution of like and 
sim!Jar products and sale thereof In commerce among the various States 
nnd In the District of Columbia-

(a) Described many articles and Items listed in its price lists as possessing 
retail values or prices many times in excess of their actual selling price 
to retailer or otlwr vnrdonser, aiHl many times in excess of actual retail 
Price thHeof, nnd thus inrlndt•d ilf'ms and articll'S such us soaps and cold 
<Teams nnd rombinntions wlt-h retnil prices stamped or printed thereon, 
or on lahels uttacl1f'd tllf'rrto, or on containers In wlllch offered and sold 
to public, whi(•h similarly t•xrceded uctual selling price of particular item 
or article ,;:old by peddler or retailer to consuming public, and were many 
times In excess of true and actual value, and constituted false and fictitious 
retail prlrC's rrpresPnting In no sense either true value or selling price of 
artldes thus marked, and Ums placed in lwnds of aforesaid peddler and 
retailer purchasers instrument and means enabling them to commit a 
ft·uud upon substantial portion of consuming public through representing 
lind offering said articles ns genuinely superior products produced lly manu· 
fnC'turers fur ~>ale in usual course of trade to general consuming ptiblic at 
and for retail price stamped t11erron or on containers thereof; and 

(b) Falsely represC'nted, through use of abbreviation ''Dr.", and name of indi
VIdual, and word "Medicated" In Jwme of one of its aforesaid products or 
Offerings, that medical doctor was connected with derivation of formula 
from which said soap combination was made, and. that it had ingredients 
ot such a character as to give it substantial therapeutic value as a true 
Inedicntell Sl:lUp, fttets lJelug no physician was in any way connected with 
snch formula or matmfucture ot said product, which contained no ingredi
ents of the! apcutlc nature in such quantities, if present at all, as to give 

\V such soup any such value: 
lth effect of mislending substantial portion of consuming public in the several 

States and In ~<nid Dl.strlct by inducting them mlstaklngly and erroneously 
to believe that Items of merchandise described as aforesaid were of 
superior value and sold and distributed by it with Intent that they should 
be resold at retail prlc('S do~ely approximating those stamped thereon, and 
that sucb products, because of ptiet's thus affixed or stamped, were com· 
POS('d of suprrior lngrelllmts and ordinarilY retailed, in usual course of 
trade, for prices closely approximating those marked thereon as afore
said, and that a doctor ot medicine derived formula from which aforesaid 
soap combination was made, or was connected with manufacture thereof, 
and with tendency and capacity to mislead and dcceive distributors and 
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purchasing public into erroneous and mistaken belief that such statements 
!md representations were true, and with effect of inducing members of 
public to buy its said products by reason of such erroneous beliefs, and 
of thereby unfairly diverting trade to it from competitors who do not 
mnke use of same or similar acts or practices; to the substantial injury 
of competition in commerce: 

Ilcl!l, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. S. Brogdyne Teu II for the Commission. 
II olland & Holland, of Dayton, Ohio, for respondent. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 2G, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that the 
'Yolf Creek Soap Company, an Ohio corporation, hereinafter referred 
to as respondent, has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act, and it appearing 
to said Commission that a proceeding by it in respPct thereof wonlcl 
be in the public interest, hereby issues its complaint stating jts charges 
in that respect as follows: 

PAI!AGRAPII 1. Respondent, 'Yolf Creek Soap Company, is a cor· 
poration organized and doing business under the laws of the State 
of Ohio, having its principal place of business in the city of Dayton, 
State of Ohio. It is now, and has been for more than one year last 
past, engaged in the manufacture and in the sale and distribution of 
soap in commerce between and among the various States of the United 
States and in the District of Columbia. 

PAn. 2. In the course and conduct of its said business, respond· 
cnt is now and has been in substantial competition with other cor· 
porations, and with individuals, firms, and partnerships likewise en· 
gaged in the business of manufacturing and selling soaps and other 
household novelties in commPrce among and lx>tween the various 
States of the United States and in the District of Columbia. 

PAn. 3. 'Vh<'n said products are sold, respondent transports, or 
causes same to he transported, from its plaee of business in the State 
of Ohio to purchasers thereof locateu in States of the Uniteu States 
other than the State of Ohio, anu in the District of Columbia. '111ere 
has been for more than one year last past, and still is, a constant cur· 
rent of trade and commerce in said products so sold Ly respondent 
between and among the various States of the United States auu in 
the District of Columbia. 
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PAn. 4. Respondent in soliciting the sale and in the sellinO' of its 
commodities, and for the purpose of creating a demand on the part 
of the consuming public for certain commoditiel'l, has advertised its 
c-om~oditie.s through the media of price lists and other printed matter 
!JUbhshed, Issued and circulated through the United States mails to 
Its .customers and prospective customers in the various States of tl1e 
Dnited States and in the District of Columbia. 

P.'\R. 5. In the aforesaid ways and by the aforesaid means, respond
ent makes and has made to the general public false and misleading 
statements with reference to the commodities offered for sale by it. 
..Many articles and items of merchandise are priced and described as 
possessing retail prices and ralues greatly in excess of the respond
ent's actual selling price to the retailers or other pu.rchasers, and 
~reatiy in excess of the actual value thereof. A number of the said 
lterns and articles of merchandise described as aforesaid have fic
titious retail prices stamped on the product itself or printed on the 
labels attached thereto, or on the containers in which they are offercu 
for sale and sold to the public. 

PAn. 6. Hepresentative of such statements and representations made 
by l'cspondent on the containers regarding the selling price and value 
of the commodities thus offered by it for sale, are the· following: 
"l\Iuj0stic Assortment of Toilet Soaps-Estimated total value $1.00;" 
"Majestic Baby Castile Soap-Price $.50;" "Lady Estel Cold Cream 
Soap Combination-Price 75'/ ;" and "Dr. Bernard's :Medicated 
liealth Soap Combination-Price 75'/.:' 

On other labels and cartons used by the respondent many other 
fictitious retail prices are imprinted. As a result of the use of such 
fictitious price marks as described, the respondent has led the mem
bers of the purchasing public to mistakenly belie,:e that said soaps 
have retail values approximating said fictitious prices and are made 
from superior ino-redients and are of superior quality. 

A "' d' " I 1 . s a result of the use of the words "Dr. Dernar s t 1e pure 1asmg 
Public is led into the ·mistaken and erroneous belief that a II}.edical 
doctor was or is connected with the formation of the ·formula from 
~hich the ~o-call~d "Dr. Bernard's l\Iedicated Health Soap Combina
holl'' is made, and that said soap has ingredients of such character 
as to gi re it substantial therapeutic Yalue as a true medicated soap. 

:PAR. 7. In truth and in fact, the :Majestic Assortment of Toilet 
~oaps is sold to retail dealers for 8t per unit; l\Iajestic Baby Castile 
Soap is sold to retail dealers for 8¢ per unit; Lady Estel Cold Cream 
Soap Combination is sold to retail dealers for 8¢ per unit; nnd Dr. 
Dernard's l\fedicated Health Soap is sold to retail dealers for 8¢ per 
Unit. 



330 FEDERAL TRADE COMMISSION DECISIONS 

Complnlnt 25 F. T.C. 

All of said soaps are in fact made from cheap and inferior ingre
dients and said soaps themselves are of cheap and inferior quality 
and are not of such quality as to justify a retail price in any way 
closely approximating the retail price or value represented. 

Further, in truth and in fact, no doctor or physician was in any 
way connected with the discovery of the formula for, or is now in any 
way connected with the manufacture of, the so-called "Dr. Bernard's 
.Medicated Health Soap." Said soap does not contain any ingredients 
that are of therapeutic character in such quantity, if at all, as to give 
said soap any therapeutic value. 

PAR. 8. The respective items above referred to are usually and reg
ularly sold to retail dealers and peddlers for the price indicated in 
paragraph 7 .• The said retail prices at which the products are uctn
ally sold to retail customers do not appear on the containers. 

PAR. 9. Over n. period of many years, manufacturers in many trades 
have adopted and followed the custom of marking or stamping on an 
flrticle or item of manufacture, or on the carton thereof, the retail 
price at which the said manufacturer suggests that the retailer should 
sell the item or article to the ultimate consumer or purchaser. This 
suggested retail price so stampPd or marked is intended to represt.'nt 
the cost to· the manufacturer of the article, plus a reasonable profit 
for the manufacturer and retailer, awl, consequently, to represent the 
approximate retail sale value of the item. The public generally un
derstands this custom, and has been lead to and does place its con
fidence in the price marking so stamped and the representations so 
made as to the quality of the product, to the extent that it purchases 
a substantial volume of merchandise in reliance upon this aforesaid 
custom. 

PAR. 10. For many years a substantial part of the consuming pub
lic has had and has expresseu a preference for soaps and for simil:tr 
household articles which are composetl of superior ingredients, and 
which are produced by the mnnufacturPrs thereof with the intent 
and drsign of selling said products for prices in excess of the gcn· 
eral and usnal range of prices for similar products or for products 
made of inferior ingredients. Said manufacturers, following the 
custom herein detailed, have marked or stumped the suggestrd re· 
tail price on said products us indicating the superior quality and 
character of the products and their higher value. 

'Vhenever a genuinely superior product RO stamped or marked with 
the retail price thereon is offered for sale at a substantially reuucc:I 
price, the genernl purchasing public is lead to LclieYe and docs be
lieve that in purchasing said product it is securing a bargain not 
ordinarily obtainable in the usual course of trade. The purchasing 
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Public has a preference for purchasing genuinely superior products 
sold at less than the customary retail price thereof over ordinary 
pro~ucts sold for their regular price, which is lower than the normal 
:tetatl value of the superior products in the customary· course of trade; 

PAn. 11. The retail prices so stamped or printed -as aforesaid upon 
:respondent's products are greatly in excess of the selling price of 
the :said items or articles or merchandise by the retailer to the con
suming public and are in excess of their true and actual value. The 
t:tnil prices so stamped or printed. as aforesaid are false and ficti
h~us and in no sense represent either the true value or the sellin~ 
Pl'lce of the articles so price-marked. 

PAR. 12. The aforesaid false and misleading advertising and repre
~ntations, together with the aforesaid false and fictitious price-mark
Ings on the part of the respondent, place in the hands of the aforesaid' 
Peddlers and retailers buying for resale, an instrument and means; 
~hereby said peddlers and retailers may commit a fraud upon a sub
stantial portion of the consuming public, by enabling such dealers to~ 
~epresent and offer for sale and sell respqndont's soaps as being genu
Inely superior products produc~d by the manufacturer thereof with 
the intent and purpose of selling the said products in the usual 
course of trade to the general consuming public at and for approxi
mately the retail price stamped on said products or on their 
eontainers. 

PAR. 13. There are among the competitors of the respondent in com
~~rce, as described in paragraph 2 above, manufacturers a~1d dis-
rlbutors of like nud similar products who truthfully advertise aiHl 

represent the nature, merit, and value of their respective products_ 
1'here are also among the competitors of the respondent manufuc
tiH·eJ·s and distributors of like and similar products who refrain from 
l'l'l>l'Psellthw by fictitious price markings, that the merchandise· 
oft' "'' ered for sale by them has merit or value that it does not ha,·e. 

PAR, 14. The effect of the foregoing false and misleading repre
sentations and acts of the respondent in selling and offering for sale· 
such items of merchandise as hereinbefore referred to, is to mislead 
a substantial portion of the purchasing and consuming public in the 
several States of the United States by inducing them to erroneously 
and · · 111Istakenly believe: 

l. That the various soaps sold and distributed by respondent were 
~nd are of superior value and were and are mad~ and compounded 
~ respondent with the intent and purp~se tl~at said pr~ducts should 

sold at retail prices closely appro:umatmg the pnces stamped 
thereon. 
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2. That the said products, because of the price marks stamped or 
fixed thereon, are composed of superior ingredients and are products 
which ordinarily retail in the usual course of trade for prices closely 
approximating the prices stamped on the merchandise. 

3. That a medical doctor is connected with the compounding and 
manufacturing of Dr. Bernard's Medicated Health Soap; that said 
product is made under the formula of a medical doctor; and that 
said product has substantial therapeutic value. 

PAR. 15. The foregoing false and misleading statements and repre· 
sentations on the part of respondent have induced, and still induce, 
n substantial number of retail merchants, as well as the consumer 
purchasers of said commodities, to buy the products offered for sale, 
:sold, and distributed by respondent, on account of the aforesaid 
.erroneous and mistaken beliefs. As a result thereof, trade has been 
·diverted from those competitors of respondent engaged in similar 
.businesses, referred to in paragraph 13 above. As a consequence 
~!!9rMf, substantial injury has been and is being done by respondent 
to competition in commerce between and among the Yarious States 
of the United States. 

PAR. 16. The aforementioned methods, acts, and practices of 
respondent are all to the prejudice of the public and respondent's 
competitors, as hereinabove alleged. Said methods, acts, and prac· 
tices constitute unfair methods of competition in commt>rce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914, 

RE.PORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tembcr 26, 1914, entitled "An Act to create a Federal Trade Corn· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 26, 1937, issued and served its 
complaint in this proceeding upon respondent, 'Volf Creek SoaP 
Company, charging it with the use of unfair methods of competi· 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent's answer 
thereto, a stipulation as to the facts was entered into between ,y, 'f, 
Kelley, Chief Counsel of the Commission, and George F. Holland, 
counsel for respondent, which said stipulation was thereafter ap· 
proved by the Commission. Thereafter the proceeding regularlY 
came on for final hearing before the Commission on the said corn· 
plaint and answer thereto, and the stipulation as to the facts (re• 
spond~nt having waived the filing of a brief) ; and the Commission 
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havi~g duly considered same, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawz; 
therefrom: 

FINDINGS AS TO THE FAOI'S 

1~.-\RAGRAI'II 1. The respondent, 1Volf Creek Soap Company, is an 
Oluo corporation organized and doing business by virtue of and 
Under the laws of the State of Ohio. 

PAn. 2. Respondent has been for more than one year last past en
gaged in the business of manufacturing, selling, and distributing 
soap to retailers and peddlers, and direct to the consuming public. 

PAn. 3. In the sale of said product respondent has transported or 
caused the same to be transported from its principal place of busi
lless in the State of Ohio to purchasers thereof located in States of 
the United States other than the State from which shipment origi
llated, and in the District of Columbia. 

There has been for more than one year last past, and still is, a con
~ant current of trade and commerce in said soap so sold and distributed l respondent between and among the various States of the United 

tates and in the District of Columbia. 
PAn. 4. For more than one year last past the respondent has been 

eng"ged in substantial competition with other individuals, partner
sJ~ips, firms, and corporations engaged in the manufacture and dis
ttiLution of like and similar products and in the sale thereof in com
Inerce between and amoncr the various States of the United States 
~nd in the District of Coh~nbia. 

PAn, 5. In the course and conduct of its business as aforesaid the 
tespondent, in soliciting the sale of and in selling its product, and 
~or t_he purpose of creating a demand on the part of the consuming 
!, Ubhc for said product has for more than one year last past caused 
Its. Pl'oduct to be adverdsed through the media of price lists and other 
~l'Inted matter published, issued, and cir~ulated throu~h the Un_ited 

tates mails to its customers and prospective customers 111 the varwus 
States of the United States and in the District of Columbia. In said 
"'ays and hv said means respondent has made to the general public 
1Ha • ' • 1 f 1 ny unfair false and misleading statements wit 1 re erence to t 1e 
('orn ' ' ) tnodities offered by it for sale. . . . . . 

1
. I AR. 6. Many articles and items of merchandise hsted 111 said pnce 
~sts have been described as possessing retail values or prices many 

times in excess of the actual selling price by the respondent to the 
l'etailer or other purchaser and many times in excess of the actual 
tet 'I ' UI price thereof. 
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A number of the said itetns and articles of merchandise 'described 
in said price lists have retail prices stamped or printed thereon, on 
the labels attached thereto, or on the containers in which they have 
been offered for sale and sold to the public. 

The retail prices so stamped or printed as aforesaid are many times 
in excess of the actual selling price of the said items or articles of 
merchandise sold by the peddler or retailer to the consuming public, 
and are many times in excess of their true and actual value. The 
retail prices so stamped or printed as aforesaid are false and fictitious 
und in no sense represent either the true value or tl1e true selling price 
of the articles so price marked. 

PAn. 7. Among the misleading nnd fictitious price markings, false 
branding, and mislabeling appearing on cartons and containers. and 
described by respondent in its price lists and other advertising matter 
ure the following: 

1. ''Majestic Assortment of Toilet Soap~stimateu total value 
$1," whereas this item is sold by respondent at retail for 8¢ p~r unit. 

2. "l\Iajestic Baby Castile Soap-price 50~," whHl'as this ~tf'm ~s 
sold by rl'spondent at retailn.t 8¢ per unit. · 

3. "l,udy Estel Cold Cream Soap Combination-price 75¢," wherens 
this itrm is sold by respondent at retail for 8¢ per unit, and 

4. "Dr. Dl'rnard's Meuicated Health Soap Combination-price 75¢,'1 

whereas this item is sold by respondent at retail for R¢ per unit. 
PAR. 8. The false n.nd misleading advC'rtising nn<l represC'ntations 

hereinabove set out together with the false and fictitious price mark· 
ings herein set out on the part of the respondent place in the hands 
of the aforesaid peddlers and retailers buying for resale an instru· 
mcnt and means whereby said peddlers and retailers may, and do, 
commit n fraud upon n substantial part of the consumin~ public hY 
enabling such dealers to reprcH'nt nnd offer for sah' 111\(l sell the said 
soaps as genuinely superior pt·odncts prouucetl by tlw manufacturers 
thereof with the intent and purpose of sPlling the said products in the· 
usual course of trade to the general consuming public at and for 
the l'C'tail price stamped on the products or on their containers. 

PAn. 9. 0\·er n periou of many years manufacturers haw in manY 
trades fornwd the custom of marking- or stamping on the article or 
item of manufacture, or on the container thereof, the rC'tnil price nt 
which said manufacturer suggC'.sts the retailer should 8('11 the item ~r 
article to the ultimate consumer purchaser. This suggested retail 
price so stamped or marked is intended to 'represent the cost of the
manufacture of the article, plus a reasonable profit for the manuf1tc· 
turer and rC'tailer and, consequently, to represent the npproximnte
rctail sn1es value of the item. The ran(l'e of the sUO"O'CsteJ retail price 

0 "'"' 



WOLF CREEK SOAP CO. 335 
827 

Findings 

i~ intended by the manufacturer to be indicative of the quality and 
~ laracter of the ingredients used and the process by which the item 
~s n:n~ufa~tured. The public generally understands the custom 
erelU deta1led and has been led to, p.nd does, place its confidence in 

the price markings so stamped and the representations thereby mad" 
ns to the quality of the product to the extent that it purchases a snb
stantial volume of merchandise in reliance on this aforesaid custom. 

PAn. 10. For many years a substantial portion of the consumbw 
P~blic has expressed, and has had, a marked preference for soaps and 
toilet articles that are composed of superior ingredients and are pro
duced by the manufacturer thereof with the intent and the design 
of selling said products for the prices in excess of the general and · 
'Usual range of prices for similar products manufactured with the 
llsual and customary ingredients. Said manufacturers, following 
the custom herein detailed, have marked or stamped the suggested 
retail prices on said products as an indication of the superior quality 
and character of the product in its resulting higher value. Whenever 
a ~enuinely superior product so stamped or marked with the retail 
Prtce thereof is offered for sale at a substantially reduced price the 
R'l'llernl purchasing public has been led to believe, and does believe, 
that in purchasinO' said product it is securing a b!trgain not ordinarily 
obtainable in the :,sual course of trade. The purchasing public has a 
Pteference for purchasing genuinely superior products sold at less 
than the customary retail value thereof over ordinary products sol<l 
for the reO'ular price which is lower than the normal retail price of 
th b ' e superior product in the customary course of trade. 

PAn. 11. Throu,.h the use of the words "Dr. Bernard's'' the pur
chasing public is ied into the mistaken and erroneous belief that a 
lnedicat doctor was or is connected with the derivation of the formula 
froln which the so-called "Dr. Bernard's Medicated Health Soap 
Co~nbinution" was ami is made and that said ~oap has ingredients 
of such cl1aracter as to O'ive it substantial therapeutic value as a true 
tn ,]' 0 

t>'-llCated soap. . 
~o doctor or physician was or is in any way COI}nected ''r!th the 

detwution of the formula for, or in any way connected w1th the 
lnallufacture of the so-called "Dr. Bernard's Medicated Health Soap 
Co~nbiuation." 'The said soap dol',s not contain any ingredients that 
a:e of therap€utic nature in such quantity, if present at all, as to 
R'lve the said soap any therapeutic v~lue. . . 

P.An. 12. The effect of the foregomg false and Jmsien:dmg repre· 
Sentations and acts of the respondent in seiling and offering for sale 
the items of merchandise herein described is to mislead a substan-
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tial portion of the consuming public in the several States of the 
United States and in the District of Columbia by inducing them to 
mistakenly and erroneously believe: 

1. That the various items of merchandise described in respondPnt 's 
price lists and other advertising media are of superior value and are 
sold. aml distributed by respondent with the intent aml purpose 
that said products should be sold at retail prices closely approximat
ing the prices stamped thereon. 

2. That the said products, because of the price marks affixed or 
stamped thereon, are composed of superior ingredients and are prod
nets which ordinarily retail in the usual course of trade for prices 
closely approximating the prices stamped on the merchandise. 

3. That a medical doctor or doctor of medicine derived the formula 
from which the so-called "Dr. Bernard's Medicated Health Soap 
Combination" is made or is connected with the manufacture of said 
soap. 

PAR. 13. The use of each and all the foregoing false and mislead· 
ing statements and representations as herein set out has had, and 
11ow has, the tendency and capacity to mislead and deceive distribu· 
tors ami the purchasing public into the erroneous and mistaken be· 
lief that said statements and rE'presentations are true, and has in· 
duced, and now induces, members of the public to purchase the 
products of the said respondent on account o£ such erroneous beliefs. 
Said rrpresentations have thereby unfairly diverted trade to said 
r(•spondent from competitors who do not make use of the same or 
~imilar acts and practices and substantial injury has been done by 
rE'spondent to competition in commerce among and between the vari· 
ons States of the United States and in the District of Columbia. 

CONCLUSION 

The aforementioned acts and practices of the respondent, 'Volf 
Creek Soap Company, a corporation, are to the prejudice of the 
public and of respondent's competitors, and constitute unfair meth· 
ods of competition in commerce within the intent and meaning of 
Section 5 of an Act of Congress, approved September 26, 1914, en· 
titled "An Act to create a Federal Trade Commission, to dC'fine its 
po"·ers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Cotn· 
mission upon the complaint of the Commission, the answer of re· 
spondent and the agreed stipulation of facts entered into between 
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the. respondent he1·ein, Wolf Creek Soap Company, and W. T. Kelley, 
Cl~1ef Counsel for the Commission, which provides, among other 
tlungs, that without furthPr evidence or other intervenincr procedure 
h b ' t e Commission may issue and sen·e upon the respondent herein 

findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its 
fi~dings as to the facts and conclusion that said respondent has 
VIolated the provisions of an act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," 
. It is ordered, That the respondent, Wolf Creek Soap Company, 
lts officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of soap in commerce 
among and Lebveen the Yarious States of the United States and in 
the District of Columbia, do forthwith cease and desist from: 
, 1. Representing, directly or indirectly, through use of the word 
'Doctor" or the abbreviation "Dr.," alone or in conjunction with any 
other word or words or through the use of any other word or words 
of similar import, meaning, and effect, or through any other means 
or device, or in any other manner, that any of its soap products is 
~ade pursuant to the formula of, or under the supervision and 
direction of any doctor· 

' ' 2. Representing, directly or indirectly, through the use of the 
Word "Med.icated," alone or in conjunction with any other word or 
~vords, or through the use of any other word or words of similar 
1lrlport, me:min1r and effect, or through any other means or device, 
or in any other ~anner that any of its soaps and soap products have 
any medicinal and thrmpeutic properties or value unless said prod
Ucts actually contain ingredients of a medicinal and therapeutic na
ture in such quantity as to give said products a substantial medicinal 
Und therapeutic value; .. 

3. llepresenting, directly or indirectly, through use of .fictltwus 
or exaggerated price markings and labels, or through any other means 
or device, or in any manner, that its soaps and soap products have 
ret~il values or prices in excess of their actual ~eta~] values or prices 
or ln excess of the prices nt which they are ordmarlly sold or offered 
for sale at retail. 

It is further ordered, That respondent shall,. within 60 da~s .from 
the date of service upon it of this order, file With the CommissiOn. a 
report in writincr settincr forth in detail the manner and form m 
Which it has com~lied wUh the order herein set forth. 
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IN THE MATTER OF 

WOLVERINE GUM, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION' 
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 311,5. Complaint, June 4, 1931-Decision, June 29, 1937 

Where a corporation engaged In manufacture, sale, and dlstrlbutlon of cheW· 
lng gum Including assortments which were I';O packed and as~embled a& 
to Involve, or which might Involve, use of a lottery scheme when sold and 
distributed to ultimate consumers thereof, and which consisted of ll 

number of Individually wrapped penny sticks of gum, of which a rela· 
tively few of the Individual wrappers differed from that of the rna· 
jority, together with a number of other articles of merchandise, to be
given as prizes to chance purchasers of Individual sticks, wrappers of 
which, upon opening, were thus found to df1'rer as aforesaid-

Sold, to wholesalers and jobbers for display and resale by retaUer-eustomers to
purchasing public, In accordance with said sales plan, said assortments, 
and thereby supvlled to and placed In the hands of others means of 
conducting lotteries In the sale of Its products In accordnnce with such 
plan, contrary to public policy long recognized by the common law and' 
criminal statutes, and to an established public policy of the United States 
Government, and In competition with many who, unwilling to sell guiil 
or other confections so packed and assembled, or otherwise arranged and 
packed for sale to J.liUrchaslng public as to Involve a game of dwnce, 
refrain therefrom; 

With result that many dealers In and ultimate purchaS('rs of chewing gum or· 
other confections were attracted by said method and mmmE>r of pacldng 
~;nld gum nnd by eiE>ment of ehanc•e fnmll'f'd In salt> thereof as aforesahlr 
and were thereby Induced to purchase such gum, thus packed and sold 
by It, In preference to gum or other confections ol'l'ered and sold by said 
competitors who do not use same or equivalent methods, and with tend· 
eney and capacity, because of said game of chance, to divert to it trade 
and custom from its ~;aid competitors who do not use same or equivalent 
practice or method, exclude from trade involved all competitors who are
unwilling to and do not use same or equivalent method as unlawful, 
lt-ssen competition In said trade, and tend to create a monopoly thereof· 
In It anti in such other distributors of such products as do use same or 
equivalent practice or method, deprive purchasing public of benefit of· 
frPe competition in said chewing gum trade, and eliminate from said 
trade all actual, and exclude therefrom all potential, competitors who dO 
not adopt and u~~e such or an equivalent method: 

Jleld, That such acts and practices w-ere to the prejudice of the public and: 
competitors and constituted unfair methods of competition. 

J,/r. Jlenry 0. Lank and Mr. P. 0. [(olinski for the Commission. 
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Pursuant to the provisions of an Act of Con,.ress approved Sep-
te b o ' 

·rn. ~ .er 26, 1914, entitled "An Act to create a Federal Trade Com-
F Isswn, to define its powers and duties, and for other purposes," the 

ederal Trade Commission, having reason to believe that 'Vol verine 
~um, Inc., a corporation, hereinafter referred to as respondent, has 
·" een and is using unfair methods of competition in commerce, as 

c?mmerce" is defined in said act of Congress, and it appearing to 
'~nld Commission that a proceedin,. by it in respect thereof would be 
~n the public interest, hereby issue~ its complaint stating its charges 
ln that respect as follows: 

• PARAGRAPH 1. The respondent, 'Volverine Gum, Inc., is a corpora
~I~n ?rganized and doing business under the Jaws of the State of 

5 fichigan, with its principal office and place of business located at 
·:UG25 Lauderdale A venue, in the city of Detroit, State of Michigan . 
. espondent is now, and for several years last past has been, engaged 
1~ the manufacture of chewing gum and in the sale and distribution 
t 1?reof to wholesale dealers, jobbers, and retail dealers located at 
Points in the various States of the United States. Respondent causes 
nn~ has caused its said products when sold to be transported from its 
Principal place of business in the city of Detroit, State of Michigan, 
~0 Purchasers ther~of in l\Iichigan a?d in oth~r States ?f the :tJnited 

1 tntes and the District of Columbm at their respective pomts of 
0 t' ca Ion. There is now, and has been for several years last past, a 

{!ourse of trade and commerce by said respondent in such chewing 
gum between and amoncr the States of the United States. In the 
course and conduct of said business, respondent is in competition with 
other corporations and with partnerships and individuals engaged in 
the f · d · 1 " manufacture of chewin•r gum and other con ectwns an m t 1e 
:sale and distribution there~f in commerce between and among the 
''arious States of the United States and the District of Columbia. 

Pan. 2. In the course and conduct of its business, as described in 
j)n.ragmph 1 herrof reSI)Ondent sells and has sold to wholesale and 
l'e(. 'l ' . 

•ll dc•alers assortnwnts of chewmg gwn so packed and assembled 
as to im·olve, or which are designed to or· may involve, the use of 
~lottery scheme when sold and distributed to the ultimate consumers 
\ ereof. Such assortments are comj)Osed of a number of sticks of 
c 

1
.ewing gum and a number of other articles of merchandise, which 

said tl · b · · t 
1 ° 1er articles of merchaiH.hse nre to e given as prizes o pur· 

~~'lS<>r~ of individual sticks of chewillg gum in the following manne:: 
· e sa1d sticks of chewin,. gum in said assortments are wrapped m Ind· · '"' 1"ldual wrappers, and the majority of the said wrappers are 
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hlentical but a small number of said wrappers are different from 
the majority of the wrappers. The individual sticks of chewing gun1. 
retail at the price of 1¢ each, and the purchasrr who procures a stick 
<>f chewing gum containetl within a wrapper different from the ma
jority is entitled to receive free of charge and ill! to he giyen as a priza 
one of the other articles of merchandise in said assortments. The 
fact as to which wrappers are different from the majority is effec
tively concealed from purchasers and prospE'ctive purchasers until 
a selection has been made and the wrapper remoYefl. The articles of 
merchandise other than chewing gum contained in said assortments 
are thus distributed to purchasers of chewing gum from said assort
ments wholly by lot or chance. 

PAR. 3. The wholesale dealers and jobbers to whom respondent 
sPJls its assortments resell said assortments to retail dealers, and said 
retail dealers and the retail dealers to whom respondent sells direct 
expose said assortments for sale and sell said chewing gum to the 
purchasing public in accordance with the aforesaid sales plan. Re
E'pondent thus supplies to and places in the hands of others the mean~ 
of conducting lotteries in the sale of its products in accordance with 
the ·sales plan hereinabove set forth; and said sales plan has the 
capacity and tendency of inducing purchasers thereof to purchase 
rrspondent's said products in preference to chewing gum or other 
confections offered for sale and sold by its competitors. 

PAR. 4. The sale of said chewing gum to the purchasing public in 
the manner nh<>ve alleged involves a game of chance or the sale of n. 
chance to procure other articles of merchandise. The use by respond· 
ent of said method in the sale of chewing gum, nnd the sale of cheW· 
in~ gum by and through the use thereof and by the aid of said 
method, is n. practice of the sort which the common law and criminn.I 
~tatutf's have long deemed contrary to public policy, and is contrarY 
to an established public policy of the Government of the United 
States. The use by respondent of said method has the tendency un
clnly to hinder competition or create monopoly in this, to wit: that 
the uso therPof has the trndency anti capacity to exclude from the 
chewin~ gum trade comprtitors who do not adopt and uso the same 
method or nn £>quivnlrnt or similar method involving the same or an 
<>qnivalent or similar element of chance or lottery sch£>me. ManY 
person~, firms, and corporations who mnke and sell chewing gum or 
other confections in competition with respondent, as above alle~ed, 
are unwilling to ofl'er for sale or sell chewing gum or other confec
tions so packed and assembled as above all('~ed, or otherwise arranged 
nnd packed for sale to the purchasin~ public so as to involve a game 
of chance, nnd such competitors refrain therefrom. 
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PAR. 5. Many dealers in and ultimate purchasers of chewing gum 
or other confections are attracted by respondent's said method and 
manner of packing said chewing gum and by the element of chance· 
involved in the sale thereof in the manner above described, and are 
thereby induced to purchase said chewing gum so packed and sold by 
responuent in preference to chewing gum or other confections offered 
:for sale and sold by said competitors of respondent who do not use
the same or an equivalent method. The use of said method by re
spondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use t11e same or an equivalent method; to exclude 
from said chewing gum trade all competitors who are unwilling t() 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said chewing gum trade 
nnd to tend to create a monopoly of said chewing gum trade in re
spondent and in such other distributors of chewing gum or other 
ronfcctions as use the same or an pquivnlent method; and to deprive 
ilte pnrchasing public of the benefit of free competition in said chew
iJlg gum trade. The use of said method by respondent has the tend
ency and capacity to eliminate from said chewing gum trade aU 
actnal competitors, and to exclude therefrom all potential competi
tors who do not adopt and use said method or an equivalent method. 

PAR. 6. The aforementioned method, acts and practices of respond
('nt are all to the prejudice of the public and of respondent's com
petitors, as hereinabove allerred. Said method, nets, and practices 
~onstitute unfair methods of competition in commerce within the 
Intent nnd m£>aning of Section 5 of an Act of Congrpss, approved 
S('ptembcr 2o Hl14 entitled "An Act to create a Federal Trade Com-. ' ' llllssion, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
temLPr 26, 1914 entitl£>d "An Act to cr£>ate a F£>cl£>ral Trade Commis-
. ' " l SJon, to define its powers and cluti£>s, and for oth£>r purpos£>s, t 1e 

Federal Trade Commission, on June 4, 1!):~7, is!"m'd and on June 7t 
1937, serw<l its complaint in this proc£>t>ding upon rpsponrlent, 'Vo!
Verine Gum, Inc., a corporation, charging it with the use of 1~n.fa1r 
methods of compt>tition in comnwrce in violation of the prov1swns 
of said act. Aft£>r the issuanc<> of said complaint, the respondent 
fii('u answer thereto ndmittinrr all the material allegations of the com
P1~int to be true and waivi;g hearing on the charg£>s set forth in 
~all} complaint. Thert>aftH, this proc£>eding rt>gularly came. on for 

na} ht>aring before the Commission upon the said complamt and 
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-answer thereto; and the Commission having duly considered the 
-same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its find
ings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, 'Volverine Gum, Inc., is a corpo
ration organized and doing business under the laws of the State of 
.Michigan, with its principal office and place of business located at 
15()25 Lauderdale Avenue, in the city of Detroit, State of Michigan. 
Respondent is now 1 and for several years last past has been engaged 
in the manufacture of chewing gum and in the sale and distribution 
thereof to wholesale dealers, jobbers, and retail dealers located at 
points in the various States of the United States. Respondent 
<'auses and has caused its said products when sold to be transported 
from its principal place of business in the city of Detroit,•State of 
Michigan, to purchasers thereof in Michigan and in other States of 
the United States and the District of Columbia at their respective 
points of location. There is now, and has been for several years last 
past, a course of trade and commerce by said respondent in such 
chewing gum between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi
tion with other corporations and with partnerships and individuals 
engaged in the manufacture of chewing gum and other confections 
an<l in the sale and distribution thereof in commerce between and 
among the various States of the United States and the District of 
Columbia. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, r£>spondent sells and has f;old to wholesale and 
retail dealers assortments of chewing gum so packed and assembled 
as to involve, or which are designed to or may involve, the use of a 
lottery scheme when sold and distributed to the ultimate consumers 
thereof. Such assortments are composed of a number of sticks of 
-chewing gum and a number of other articles of merchandise, which 
said other articles of merchandise are to Le given as prizes to pur
-chasers of individual sticks of chewing gum in the following man· 
ner: The said sticks of chewing gum in sn.id assortments are wrapped 
in individual wrappers, and the majority of the said wrappers are 
identical, but a small number of said wrappers are different from the 
majority of the wrappers. The individual sticks of chewing gum re· 
tail at the price of 1¢ each, and the purchaser who procures a stick 
.of chewing gum contained within a wrapper different from the ma· 
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jority is entitled to receive free of charge and is to be given as a prize 
one of the other articles of merchandise in said assortments. The 
fact as to which wrappers are different from the majority is effec
tively concealed from purchasers and prospective purchasers until 
a selection has been made and the wrapper removed. The articles 
of merchandise other than chewing gum contained in said assort
ments are thus distributed to purchasers of chewing gum from said 
assortments wholly by lot or chance. 

PAn. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments resell said assortments to retail dealers, and said 
retail dealers and the retail dealers to whom respondent sells direct. 
expose said assortments for sale and sell said chewing gum to the 
purchasing public in accordance with the aforesaid sales plan. Re
spondent thus supplies to and places in the hands of others the means. 
of conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth; and said sales plan has the ca
pacity and tendency of inducing purchasers thereof to purchase re
spondent's said products in preference to chewing gum or other cou
fections oiferecl for sale and sold by its competitors. 

PAn. 4. The sale of said chewing gum to the purchasing public in 
the manner above found involves a game of chance or the sale of a 
chance to procure other articles of merchandise. The use by respond
ent of said method in the sale of chewing gum, and the sale of chew
illg gum by UJHl through the use thereof aml by the aid of said 
ntet hod, is u practice of the sort which the common law and criminal 
statutes have long dePmell contrary to public policy, and is contrary 
to an e~.>tablishe<l public policy of the Government of the Unite(l 
~tatrs. The use by respondrnt of suitl method has the tendency 
unduly to hinder competition or create monopoly in this, to wit: 
that the use thereof has the tPndency and capacity to exclude from 
the chewi11g gum trade competitors who do not adopt and use the 
snllle methOll or an equivalent or similar nwthod involving the same 
or an equivalent or similar element of chance or lottery scheme. 
Many persons, finns, and corporations who make and sell chewing 
gum or other confrctions in competition with respondents are un
Willing to offer for sale or sell chewing gum or other confections so· 
Pncketlnnd assembled us above described, or otherwise arranged and 
Pacbd for sale to the purchasing public so as to involve a game of 
chance, and such competitors refrain therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of chewing gum 
or other confections are attracted by respondent's said method and 
l1lanner of packing said chewing gum and by the element of chance-
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im·olved in the sale thereof in the manner above described, and are 
thereby induced to purchase said chewing gum so packed and sold 

1 lJ~,... respondent in preference to chewing gum or other confections 
offered for sale ltnd sold by said competitors of respondent who do 
11ot use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity because of said game of 
chance to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said chewing gum trade all competitors who are unwilling to 
.and who do not use the same or an equivalent method beeause the 
.same is unlawful; to lessen competition in said chewing gum trade 
.and to tend to create a monoply of said chewing gum trade in 
respondent and in such other distributors of chewing gum or other 
confections as use the same or an equivalent method; and to deprive 
the purchasing public of the benefit of free competition in said 
-chewing gum trade. The use of said method by respondent has the 
tendency and capacity to eliminate from said chewing gum trade all 
actual competitors, and. to exclu<.le therefrom all potential competitors 
who U.o not adopt and. nse said method or an equivalent method. 

CONCLUSION 

The aforesaid. acts allll practices of the respondent, 'Volwrine 
Gum, Inc., a corporation, are to the prejudiee of the public and of 
respondent's competitors and constitute unfair metho<ls of competi· 
tion in commerce within the intent and mPaning of Section 5 of an 
Act of Congress, approved September 2G, 1914, entitled "An Act to 
create a Federal Trade Commission, to drfine its powers and duties, 
and for other purposes." 

OllDER TO CEASE AND DESIST 

This procet'ding having been hPanl by the Federal Trade Com
mission upoa the complaint of the Comnlission and the answer filed 
lter<>in on June 10, 1!>37, by the respondent admitting all the materi!tl 
allt•g-ations of the complaint to lJe true aml wniving hearing on the 
dmrgPs Sl't forth in sai!l complaint, nnd the Commission having made 
its findings as to the facts anll its conclusion that said. respondent haS 
violated the provisions of nn Act of Congn•ss, approvNl Sl'pt<>mber 
2G, 1!>14, entitlNl "An Act to create a Fedt'ral Trade Commission, to 
(ll'flne its powers and dntit's, and for other purposes." 

It i.~ ordered, That the rPspondent, 'Volverine Gum, Inc., a corpora
tion its officers, rPprPsentatives, agPnts, and employees, in connection 
with the offering for sale, sale, and. distribution of chewing gum in 
interstate comme1w, U.o forthwith cease and des!st from: 
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1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, chewing gum so 
packed and assembled that sales of such chewing gum to the general 
public are to be Inade, or are designed to be made, by means of a 
lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of chewing gum which are used, 
or which are designed to be useu, without alteration or rearrange
nteut of the contents of such assortments, to conduct a lottery, gam
ing devicP, or gift entPrprise in the sale or distribution of the chewing 
gum conta ine<l in said assortments to the public. 

3. Packing or assembling in the same package or assortment of 
-chewing gum for sale to the public at retail pieces of chewing gum 
containeu within individual wrappers of the same general design 
and appearance but differing in particular respects, together with 
other articles of merchandise, which other articles of merchandise 
~re to be gin'n as prizes to the purchaser procuring a piece of chew
Ing gum coutained within a wrapper of a particular design, pattern, 
or composition. 

It i8 furtller ordered, That the respondent, 'Volverine Gum, Inc., a. 
-corporation, shall within 30 days after service upon it of this order, 
file \Vith the Commission a report in writing setting forth in detail 
the manner anu form in which it has complied with the order to 
<!ensp and desist hereinabove set forth. 
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IN THE MA'ITER OF 

CRYSTALTONE RADIO CORPORATION 1AND SAMUEL 
GLICK, INDIVIDUALLY, AND TRADING AS PONTIAC 
RADIO COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD 'fO THE ALLEGED VIOLATION 
OF SEC. I! OF AN ACT OF CO~GRESS .APPROVED SEPT. 26, l!Jl4 

Docl•et 2225. Complaint, Aug. 18, 1934-Decision, June 30, 1937 

WhPre the nnmes and symbols "Edison," "Victor," and "Brunswick," as names 
and designations of wcll-lmown, famous, or long-established individuals or 
companies and corporations, had long been extensively advertised and 
featured by the various owners thereof and had come to be standard 
brnnds and r;:ymbols when u~ed as company, corporate, and trade names 
and us well-Jmown mark.~ and bl'lln<ls on radio sets, radio parts, nud Jil•e 
products which, thus marked, had a fixed and stable value in the trade 
and Industry genrrnlly tlu·oughont the Unitru States and foreign countries, 
and were relied upon by purchasing public, whm usrd on radio sets and 
lilw JJrodn<:ts, and In said lmlnstJ fell IH! lnrlirntlng l1igh },;landaru, reliable, 
and gpnulne products, ami usc thereof lnfiurnred purchase of such pl'odncts 
nnd inrrrnsrd F;ale~. Yalur of whirh werE> lncrE>flS('(I hy nmnbPr of deniers 
in F;aid proclnets, and F;nid nnmes, letters, and ,;;ymbols, attncheu to ~:;aid 
products, bad valnP- to till' thonsauds of dealers engngt>u In the ~Sale uno 
distribution of st:ch stanrlaru brnnd prouucts and were valuable to tbe 
owuers thereof In their use and employment ln commerce; and thereafter, 
n corporation nnd an individual, ofllrer, and director thereof, engnged Jn 
the manufacture, snlE>, and dlstribntlon of radio sets, npon which theY 
plnced, and caused to be plnccd, escutcheons and name plates with names, 
Jrtters, mnrks, brands, and symbols etched or stamped thereon, to desig
nate the mnkers or brand names of said sets; In furtherance of n scheme 
to deceive the puulic and compete unfairly with other manufacturers of 
and dl'alers in such products-

Adopted and made uRe of names, mnrks, brands, and symbols of corporations 
and Individuals well-known and long-established In the radio and like in· 
dustries, without the authority of the legal ownPrs lllld users thereof, and 
Included among such names, mnrks, brands, and symbols, thus adopted and 
used by It, "Edison," "Victor," and "llrunswlck," und such colorable lmita· 
Uons and simulations thereof as "Eulson" with representation of a bell. 
"Victor International," and "llr·onswlck," and made, sold, and shipped in 
Interstate commrrce their sa ld srt~, upon whlrh wrre plaeeu escutcheonS· 
and name plates bearing such namrs, marks, hrnncls, awl s.rmhols; 

With result that public was lt-11 to uellere that prochwts thus ~;old, mnrkP<l nnd 
ldentitl!'d wrre tho:--e of the wt-11-known compnnlrR or lnh•restR referrrd to
and iuentltleu, there was an llPlll'OJII'iution uy thPm vt the goorl will of, and 
an unfair diversion of bushwss from, such competitor compunles and in· 
terests and from othf'r competitors who clo not resort to such practices. 
their snld goods were glnm a salability which thPy would not otherwise 
have, and thry, themselves, hnd an advantage over thPir competitors wbO 
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do not similarly lnisrepresent true origin of their goods and conceal the 
same under a reputable, but false, origin, and with effect of deceiving public 
purchasing said {lroducts into tl1e false belief that they originated with 
well-known and reputable concerns, and of placing in the hand~ of others 
by whom their sn!d products were sold, means whereby injury might be 
nmJ wns dvJJe tv evmpet1tvrs denling in geuuine prmlucts boiJestly marked; 
to the injury of the lawful owners and users of said marks and symbols 
of said competitor companies and interests, and of competitors, ani) ot 
manufacturers of and dealers in the legitimate products, and of substan
tial competition in commerce, and to the prejudice and injury of the public: 

lleZd, That such acts and practices were to the prejudice of the public aud com
petitors and constituted uufair methods of competition. 

Mr. Oarrel F. Rhodes for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 19l4, entitled "An Act to create a Federal Trade Com
lnission, to define its powers and duties, and for other purposes," the 
l•'ederal Trade Commission, having reason to belieYe that Crystaltone 
Uadio Corporation and Samuel Glick, individually and trading as 
~>ontiac Uadio Company and as Crystaltone Radio Corporation, here· 
Illafter referred to as respondents, have been or are using unfair meth~ 
ods of competition in commerce, as "commerce" is defined in said act, 
and it appearing to said Commission that a proceeding by it in respect 
thereof would be h1 the public interest, hereby issues its complaint, 
~;tating its charges ih that respect as follows: 

P AUAcnArii 1~ (a) Rt>spoiH.lent, Crystaltone Radio Corporation, is a 
corporation organized and existing under and by virtue of the law~ 
of the State of New York in November 1933, with its principal ofl~ce 
and place of business located at Gll Droadway in ,the city of New 
¥ ork, State of New York. The officers of respondept corporation are 
Samuel Glick, president and treasurer, and Edith Marcus, secretary. 
Since its incorporation, said respondent has been engaged in the bus.i
lless of manufnctur·ing or assembling, and selling and distributing 
l'adio sets to the retail trade. Respondent sells its said radio sets to 
retail dealers locatE~d in various States of the United States other 
than in the State of New York, and when so sold respondent causes 
8aid radio s!.'ts to be transported from the city of New York, State of 
:N'ew York, thro11gh mHl into other Stutes of the United States, to the 
Purchasers thereof at their respective locations. In the course amJ 
<:onduct of its said business the respondent is in competition "·ith 
Var~ous other persons, partnerships, and corporations engu~ed. in ~he 
busmess of ma.nufa~turing or assembling and selling and d1stnbutmg 
l'adio sets to retail (lealers and the public in interstate commerce. 
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(b) Respondent, Samuel Glick, is an individual and from June 
1933 to November 1933 was engaged in business under the trade name 
an<l style of Pontiac Radio Company, with his principal office and 
place of business located at 44 Bond Street in the city of New York, 
State of. New York.. Said trade name Pontiac Radio Company is 
owned by said respondent Glick, and is registered as n trade name 
in the County Clerk's Office of the County of Ne'v York, State of 
New York. During the time that he was engaged in business under 
the trade name Pontiac Radio Company, rel'pondent Glick manu· 
factured or assembled radio sets and Rohl them to the retail trade. 
Respondent Glick sold the radio sets manufactured or assembled 
by him to retail dealers locatl.'d in various States of the United 
States other than in the Shtte of New York, and when so sold 
respondent caused said radio s<.'ts to he transported from the city 
of New York, State of New York, through anrl into other States 
of the United States to the purchasers thereof at their rcsp('ctive 
locations. In the course and conduct of his said. business respondent 
Glick wus in competition with vnriow:; othpr persons, partnerships, 
and corporations engaged in the Lusin('SS of manufacturing or assem· 
bling radio sets, and selling them to retail d('a]ers in interstate colll
merce. Respondent Glick still oWJlS the name ''Pontiac Radio COill
pany," which is registered as a trade Hame, as lwretofore F<'t forti .. 

Immediately upon the incorporation of rPspondent, Crystnltone 
Radio Corporation, said respondent succeeded to the business tlwreto· 
fore conducted by the respondent Glick, und<>r tlw llHm(' anrl style 
of Pontiac Uadio Company aiHl said Lusin('SS Is HOW being coll<luctell 
by respondent corporation. RPspondent Samuel Glick at all times 
since the organization of the respomlent Crystaltonc Ra1lio Corpora· 
tion has bPen president the>reof, has owned and. controlled substan
tially all of its issued and outstanding capital stock, and hns con· 
trolled and dominated sai<l Crystaltone Radio Corporation. Said 
respondent Crystaltone Radio Corporation, although a. corporation, 
is a. means by which said respondent Samuel Glick as an individual 
carries on tl1e business hereinbefore described of sai1l Crystaltone 
Radio Corporation. 

PAn. 2. Respondent, Crystaltone Radio Corporatitm, and respond
ent Samuel Glick, in the course and conduct of their reS})('ctive busi· 
nesses have adopted and followed the scheme or method of appro
priating the names of well-known manufacturers and applying theJll 
to the radio sets manufactured or assembled and sold by them, there· 
by appropriating to themselv£>s their goodwill by the sale of 
their radio sets to the purchasing public as sets made by such 
manufacturers. 
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PAn. 3. For more than thirty years prior to his death on October 
18, 1931, Thomas A. Edison had been known and recognized through
out the various States of the United States and foreign countries 
as the i11ventor, patentee, owner, and manufacturer of numerous 
electrical devices of various kinds ru1d descriptions, and of machi.nes 
for the reproduction of the human voice, which have acquired a wide 
and favorable reputation, and are in great demand by the trade and 
purchasi11g public who desire Edison products. Among the machines 
for the rPprodnction of the human voice manufactured by companies 
Which the said Thomas A. Edison organized and controlled. are pho
nographs, dictaphone and transcribing machines, radios, combination 
radios and phonographs, and many other articles of various kinds 
and character such as storage batteries, spark plugs, ignition coils,. 
and household electrical appliances. Many of the machines and arti
cles above referred to bear the name "Edison" as part of their brand 
names, and said name "Edison" has acquired. a valuable good will 
as identifying the manufacturer of such machines or articles. 

Among the companies organized. anJ controlled by the said Thomas 
A. Edison before his death is Thomas A. Edison, Inc., which said 
company is still engaged. in the manufacture of many of the machines 
anJ articles invented. and developed by Thomas A. Edison. Thomas 
A. Edison, Inc., during the years 1928 to 1930, inclusive, manufac
tured and sold rudio sets valued at many millions of dollars, allll 
?uring the said period spent several millions of dollars in advertising 
Its said radio products. All of the radio sets manufactured and sold 
by Thomas A. Edison, Inc., featured the name "Edison" as part of 
their brand name. 

PAR. 4. Hespondents, Crystaltone Ra(lio Corporation and Samuel 
Glick, imli,·idually and trading as Pontiac Radio Company and as 
Crystaltone Hadio Corpomtion, in the course and coJHluct of their 
husi11ess have purchased what is known as escutcheon plates, which 
esentcheon plates hear various names, mHl which are attached in a 
Prominent place to radio sets. Respowlents have purchased and at
tach£><! to radio sets manufacturPtl or assembled, und sold by them, 
eReutdteon plates h£>aring the name "Edison" togethl:'r with the rep
~es£>ntation of n llell. HespoiHlents have no authority or licPnse frmn 
I'homas A. Edison, Inc., to use the name "Edison" on the radio 
8Ns manufactured or assembled, and sold by them, and their sa:i<l 
11 R£> of that name in the manner 1lescribed hns a ca·pacity ancl tendency 
!0 and does mislead and deceive the trade and purchasing public 
11lto the erroneous belief that the radio sets manufactured, or assem
bll'd and sold, hy respondent:. are radio sets which have been manu· 
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fttctured by Thomas A. Edison, Inc., and to cause the trade and 
purchasing public to buy said radio sets in that belief. 

PAR. 5. For many years last past the Victor Talking Machine Com· 
pany, Camden, N. J., has been manufacturing and selling phono· 
graphs and phonograph records, which phonographs have acquired a 
wide and favorable reputation, and have been in great demand by 
tll(' trade and purchasing public. During all this period the phono
graphs, phonograph records, and other articles manufactured and 
sold by said company have featured the name ''Victor'' as part of 
their brand names, which said name has been attached in a prominent 
place to said machines. In 1029 the Radio Corporation of America 
obtained control of said Victor Talking Machine Company, and or· 
ganized a company under the corporate name RCA Victor Company, 
which company is engaged in the manufacture and sale of radio sets, 
combination radio and phonograph sets, and other articles. All of 
said machines bear the name "Victor," either alone or in combination 
'vith other letters or words, in a prominent place on said machines. 
Said radio sets and combination radio and phonograph sets are sold 
to the purchasing public by retail dealers throughout the United 
States. During the past 25 years, the Victor Talking Machine Com· 
pany and its successor corporation, RCA Victor Company, have spent 
approximately $70,000,000 advertising their products, and the word 
"Victor" has always prominently appeared in said advertising-. At 
the present time the UCA Victor Company is advertising its radio 
sets in n. number of magazines having a large national circulation, 
an<l in other publications and newspapers. 

r AR. 6. Respondents, Crystaltone Uadio Corporation and Samuel 
Glick, individually and trading as Pontiac Radio Company and ns 
Crystaltone Radio Corporation, in the course and conduct of their 
business, have purchased radio sets with escutcheon plates attached 
thereto bearing the wortls "Victor," anll "Victor International," 
which sPts they sell to the retail trade. On the escutcheon plates 
Rttached to said radio sets the name "Victor" is in large and promi· 
nent letters, and the word "International" is in small letters which 
are not readily seen by a prospective purcliaser. Respondents have 
no authority or license from the RCA Victor Company to use the 
name "Victor" on the radio sets sold by them, and their said use of 
th!lt name, in the manner described, has the capacity and tendencY 
to and does mislead and deceive the trade and purchasing public 
into the erroneous belief that the radio sets sold by respondents are 
radio sets which have been manufactured by the RCA Victor Corn· 
pany, and to cause the trade and purchasing public to buy said radio 
!-Jets in that belief. 



CRYSTALTONE RADIO CORP., ET AL. 351 
346 Complaint 

_ PAR. 7. During many years last past the Drunswick-Dalke-Col
lender Company has been a large manufacturer of billiard and pocket 
hilliard tables, bowling alleys, and various other articles, and its 
Products have acquired a wide and favomble reputation, and have 
been in great demand by the trade and purchasing public. During 
aU this period the products manufactured and sold by said company 
have featured the. name "Tirnnswirk" as part of their brand names, 
Which said name has been attached in a prominent place to said 
Products. In 1915 the Drunswick-Dalke-Collender Company began 
the manufacture and sale of phonographs and phonograph records 
and sometime later bPgan the manufacture and sale of radio sets and 
combination radio and phonograph sets, on all of which articles the 
llame "Drunswick" was featured in a prominent place on said ma
<·hines. In Hl30 the radio and phonograph division of the business 
Was sold. to Warner Dros. Pictures, Inc., which company organized 
llnder the corporate name of "Tirunswick Radio Corporation" to 
0}>erate the business. Said latter company obtained the exclusive 
l'ight to use the name "Drunswick" in connection with said radio 
~ets, phonographs. and accessories thereto. Until January 1, 1933, 
nrunswick Radio Corporation continued the manufacture and sale 
of rauio sets and combination radio and phonograph sets, on all 
of \vhich sets the name "Drnnswick" \Yas prominently featured. 
Since January 1, 1933, the manufacture of radio sets has been stopped, 
but said Brunswick Radio Corporation still owns the manufacturing 
Nants in which said sets were manufactured, and may resume such 
n1nnufacture at some time in the future. The radio sets and combi
ltation radio and. phonograph sets manufactured by Drunswick
nalke-Collender Company and Brunswick Radio Corporation "'ere 
Sold to the purchasing public by retail dealers throughout the United 
Stutes. DurinO' all of the time that the Drunswick-Balke-Collender 
Company and the Brunswick llallio Corporation were manufacturing 
0nd selling radio sets and combination radio and phonograph sets, 
8aid comp:mirs expendCLl large sums of money advertising said sets, 
and the name "Brunswick" has at all times been prominently dis
Played in said advertising. 

PAR. 8. Respondents, Crystaltone Radio Corporation and Samuel 
Glick, indiviJually and trading as Pontiac Hadio CmY1P:l"" nnll ns 
Cl'ystaltone Corporation, in the course and conduct of their bw;iness 
have purchasrd radio sets with escutcheon plates attached thereto 
beal'ing tho word "Bronswick," which sets tlwy ref'ell to tl1e retail 
h·aue. The said name "Bronswick" is so nearly like the name "Bruns
\\·ick" in appearance uml sound that it is difficult for a purchaser to 

l<i8121"' 30-:::5 
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distinguish the difference, and the use of said name "Dronswick" 
by respondents in the manner described on radio sets sold by them 
has the capacity and tendency to and does mislead and deceive the 
trade and purchasing public into the erroneous belief that the radio 
sets sold by respondents are radio sets which have been manufactured 
by the Drunswick Radio Corporation, and to purchase such radio 
sets in such erroneous belief. 

PAn. 9. The use by respondents on the radio sets manufactured, 
or assembled, ami sold by them of the names "Edison," "Victor,'1 

"Victor International," and "Bronswick," in the manner set forth 
hereinabove is false, deceptive and misleading to the trade and pur~ 
chasing public, and tends to and does, divert trade to respondents 
from their said competitors who do not use such false, deceptive 
and misleading names for the radio sets manufactured, assembled, 
and sold by them. Thereby substantial injury has been done and is 
being clone by all of the said respondents to substantial competition 
in interstate commerce. 

PAn. 10. The ahove alleged acts and things done by respondents 
are each and all of them to the prejudice of the public and respond
ents' competitors and constitute unfair methods of competition in 
interstate commerce within the intent and meaning of Section 5 of 
an Act of Congress approved September ~·G, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

REPORT, FINDINGs .As TO THE FACTs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Corn· 
mission, to define its powers and duties, and for other purposcst 
the Federal Trade Commission on the 18th day of August 1934, 
issued, and served, its complaint in this proceeding upon respondents, 
Crysta!tone Radio Corporation and Samuel Glick, individually, and 
tradin~ as Pontiac Radio Company, charging them with the use of 
unfair methods of competition in commerce in violation of the pro· 
visions of said act. The respondents filed a consolidated answer to 
the complaint with the Commission datPd June 12, 1937, in which 
tl1c>y admit all the material allegations of the complaint to be true, 
and waive hearings on t11e charges set forth in the complaint, and 
consent that without further evidence or other intervening procedure, 
the Commission may issue and serve upon them findings as to the 
facts and conclusion drawn therefrom and an order to cease and de~ 
sist from the violations of law charged in the complaint. · 
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Thereafter the proceeding regularly came on for final hearing be
fore the Commission on said complaint and answer thereto; and the 
Commission having duly considered the matter and being now fully 
ad vised in the premises, finds that this proceeding is in the public 
interest and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 

P AR.\GR.\PII 1. The respondent, Crystal tone Radio Corporation, is a 
corporation existing and doing business under the laws of the State 
of New York. Respondent, Samuel Glick, is an individual operating 
tmder the trade name of Pontiac Radio Company, and is also an 
officer and director of respondent, Crystaltone Radio Corporation. 
AU of the respondents aforesaid have their principal place of business 
at 44 'Vest 18th Street, New York City, N. Y., and are now, and for 
several years last past, have been engaged in the manufacture, sale, 
n11d uistribution of radio sets, upon which said products they place 
n.nd cause to be placed escutcheons and nameplates, with names, 
letters, marks, brands, and symLols etcheJ. or stamped thereon to 
d<'~ignn.te th<' makers or brand names of said rarlio sets. Respond
P-nts S£'Jl anrl transport said products so marked from their place of 
L . 1.' usme:,;s in the State of New York to purchasers thereof at their 
respective points of location in the States of the United States other 
than the State of origin of the shipment, and in the District of 
Columbia. 

PAn. 2. For the purpose of selling radio sets and inducing the 
Pnblic to buy said products, the respondent corporation and respond
ent individual, individually, and as officer, agent, and representative 
of said respondent corporation, herein set out :md described in para
¥raph 1, have been for several years last past, and are now engaged 
In a scheme to deceive the pnhlic and to compete unfairly with other 

. tnannfucturers and dealc·rs in radio sets who are in competition with 
the said rc>spondc>nts in intrrstate and foreign commerce. In further
ance of snitl schc·me, the respnJHknts have alloptrd, made, usrd and 
sc~ld, and now make, use, s~>ll nnd ship in interstate commerce to 
<lJstrilmtors, dc>alers nnd others, radio sets upon which are placed 
escutchrons and numeplatrs bru.ring the names, marks, brands, and 
"~·mbols of corporations and indivilluals well known and long estnb
hsherl in the radio and like intlu~tries, which names, marks, brands 
and symLols were adopted antl used, and are now Leing used, by said 
respondents and otlwrs without authority or consent of the legal 
0 ''"ners and users of saitl numes, marks, Lrands and symbols. 
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Among the names, marks, brands, and symbols so adopted and 
used by the respondents are the following: 

"Edison" and also "Edison" with the representation of a bell, which 
is found to be a colorable imitation and simulation of said name 
"Edison"; 

"Victor" and also "Victor International," which is found to be a 
colorable imitation and simulation of said name "Victor"; 

"Brunswick" and also "Bronswick," which is found to be a color· 
nble imitation and simulation of said name "Brunswick." 

Said rl'spondent corporation and said respondent individual, in
dividually, and trading undl'r the name Pontiac Radio Company, and 
as officer, agent, and rl'presentative of said respondent, Crystaltone 
Radio Corporation, with respect to radio sets and like products 
marked and branded with the said well known and established names, 
marks, brands, and symbols hereinabove set out and described, sell and 
ship said products so marked from their place of business to purchas
ers thereof located in the District of Columbia and in States other than 
lhe State or place of origin of said shipments, in interstate com
merce without the authority or consent of the }('gal owners of said 
names, marks, brands, and symbols. 

PAn. 3. (a) For more than thirty years prior to his death on 
October lG, 1D31, Thomas A. Edison had been known anJ recog
nized throughout the various States of the United States and foreign 
countries as the inventor, patentee, owner, and manufacturer of 
numerous electrical devices of various kinds and descriptions and of 
machines for the reproduction of the human voice, which have 
acquired a wide and favorable rPputation and are in great domand 
by the trade and purchasing public who desire Edison products. 
Among the machines for the reproduction of the human voice man
ufactured by companies which the said Thomas A. Edison organized 
an<l controlle<l, are phonographs, dictaphones, and transmitting ma
ehines, radios, combination radios and phonographs and many other. 
articlrs of various kinds and character.such as storage batteries, spark 
plu~s, ignition coils, and housPlwld electrical appliances. l\lany of 
the mnchines and articles above rPferred to bear the name "Edison" 
~l'l part of tlH'it· bran(l, and such name "Edison" has acquired a valu
able goodwill as idrntifying the manufachll'l'r of said machinrs or 
11rticlrs. 

Among the companies organized and controllod by the said Thomas 
A. Edison before his dl'ath is Thomas A. Edison, Inc., which said 
company is still engaged in the manufacture of the machines and 
articles invl'ntl'd and developed by Thomas A. Edison. Thomas A. 
Edison, Inc., during the years 192G-30, inclusive, manufactured and 
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sold radio sets valued at many millions of dollars, and during the 
said period spent several millions of dollars in advertising its said 
radio products. All the radio sets manufactured and sold by Thomas 
A. Edison, Inc., feature the name "Edison" as part of their brand 
name. 

The name "Edison" refers to Thomas A. Edison, the great inventor 
in the electrical field and the pioneer in the talking machine and 
radio industry, the right to the use of which name was vested in 
Thomas A. Edison, Inc., by Thomas A. Edison and was extensively 
advertised and has long previously been used and is now used by 
'Thomas A. Edison, Inc., on radio sets, phonographs and other elec
trical devices and appliances, sold and shipped in interstate and 
foreign commerce. Neither Thomas A. Edison nor the said Thomas 
A. Edison, Inc., have ever granted to respondents the right to the 
Use of the name "Edison" in any manner or consented to such use. 

(b) For many years last past the Victor Talking Machine Com
Pany, Camden, New Jersey, has been manufacturing and selling 
Phonographs and phonograph records, which have acquired a wide 
nnd favorable reputation and have been in great demand by the trade 
and purchasing public. During all this period the phonographs, 
Phonograph recorus, and other articles manufactured and sold by 
said company have featured the name "Victor" as part of their trade 
name, which said name has been attached in a prominent place to 
said machines, sold and shipped in interstate and foreign commerce. 

In 1029 the Radio Corporation of America obtained control of said 
Victor Talking Machine Company and organized a company under 
the corporate name "RCA-Victor Co.," and also organized a company 
Unrlrr the name of "The ncA l\fanufacturing Co., Inc., which 
company is engaged in the manufacture and sale of radio sets and 
combination radio and phonograph sets. All of said sets bear the 
name "Victor," either alone or in combination with other letters or 
":ords in a prominent place on said sets. Said radio sets and com
bination radio and phonograph sets are sold to the purchasing public 
by retail dealers throughout the United States. During the past 
twenty-five years the Victor Talking :Machine Company has spent 
approximately $70,000,000 in aJ.rertising, anJ. the word ."Victor" has 
a!ways prominently appeared in said adn'rtising. At the present 
hrne RCA-Victor Company is advertising its radio sets and radio 
tubes in a number of marrnzines havin•r a large national circulation a d. o o 
n 1n other publications and newspapers. 

l' The name "Victor" when used on radio sets and radio tubes and 
Ike Products is the rightful property of the RCA-Victor Company 

and the Victor Division of the RCA l\Ianufacturing Company. 
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Neither the sairl Victor Talking ~lachine Company, Radio Corpora
tion of America, The RCA Manufacturing Company, Inc., nor any 
of their subsidiaries or assigns have ever granted to respondents the 
right to use the name "Victor" in any manner or consented to such 
use. 

(c) During many years last past the Brunswick-Balke-Collender 
Company has been a large manufacturer of billiard and pocket bil· 
liard tables, bowling alleys, and various other articles, and its prod
ucts have acquired a wide and favorable reputation and have been 
in great demand by the trade and purchasing public for many years 
last past. During all this period the products manufactured and 
sold by said Company have featured the name "Brunswick" as part 
of their brand name, which said name has been attached in a promi· 
nent place to said products. In 1915 the Brunswick-Balke-Collender 
Company began to manufacture and sell phonographs and phono· 
graph records, and sometime later began the manufacture and sale 
of radio sets and combination radio and phonograph sets, on all of 
which articles the name "Brunswick" was featured in a prominent 
place on said products. In 1930 the radio and phonograph division 
of said Brunswick-Balke-Collender Company was sold to ·warner 
Brothers Pictures, Inc., which company organized the corporation 
under the corporate name Brunswick Radio Corporation to operate 
the business. Said latter company obtainl'd the exclusive right to 
use the name "Brunswick" in connection with said radio sets, phono· 
graphs and combination radio and phonograph sets. 

Until January 1, 1933, Brunswick Uadio Corporation continued the 
manufacture and sale of radio sets and combination radio and phono· 
graph sets, on all of which sets the name "Brunswick" has been 
prominently featured. Since January 1, 1933, the manufacture of 
radio sets by Brunswick Radio Corporation has been suspended but 
said Brunswick Radio Corporation still owns the manufacturing 
plants in which said sets were manufactured and may resume such 
manufacture at some time in the future. The radio sets and combi· 
nation radio and phonograph sets manufactured by Brunswick· 
Balke-Collender Company and Brunswick Radio Corporation were 
solll to the. purchasing public by retail dealers throughout the 
United States and in foreign countries. During all the time the 
Brunswick-Dalke-Collender Corporation and the Brunswick Radio 
Corporation were manufacturing and selling radio sets and combi· 
nation radio and phonograph sets said companies expended large 
sums of monC'y in advertising said sets, and the name "Brunswick'' 
has at all times hl'en prominently displayed in said advertising. 
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. "Bronswick," the name used by respondents, is a colorable imita
tJOn of the name "Brunswick" which has long been used by the 
Drunswick-Balke-Collender Company and the Brunswick Radio Cor
poration on radio sets, phonographs and combination radio and 
Phonograph sets. Neither Brunswick-Balke-Collender Company, 
Warner Brothers Pictures, Inc., nor Brunswick Radio Corporation 
have ever granted. (or consented) to respondents the right to the use 
?f the name Brunswick (or Bronswick, a colorable imitation thereof) 
In any manner. 

Said names, letters, and symbols are the names and designations of 
said well known and long established. individuals, companies, and 
<!orporations, and. are standard. brands and symbols "·hen used 
as company, corporate and. trad.e names, and as marks and brands on 
radio sets, radio parts and like products, and said products so marked 
have a fixed and stable value in the trade and ind.ustry generally 
~hroughout the United States and foreign countries. The purchas
Ing public relies upon said. well known brands, marks and. symbols 
:"hen used. on radio sets and like products, and in said industries as 
Indicating high standard, reliable and genuine products. The use 
of such names, letters and symbols influences the purchase of said 
Products and increases sales. The number of dealers in said prod
ucts so marked, increase sales value. The said. names, letters, and 
syn1bols attached to said products have value to the thousands of 
dealers engaged in the sale and distribution of said standard brand 
Pt·oducts. The said names, letters and symbols arc valuable to those 
Persons, partnerships, and corporations o\ming them, and who have 
llsed and now use and employ them in commerce . 

. Because of the popularity of tho names "Edison," "Victor," "Bruns
~\'lck," and the products beariug these names and symbols, manu-
actured and sold by the lawful owners thereof; the usc by respond

ents of said names and symbols, an.d simulations thereof, has led 
a;;d has the capacity and tendency to lead the public to believe that 
t e Products sold by respondents and so marked or identified are the 
~roducts of said well known rcspccth·e companies or interests here
~nabove referred to and identified and results in the appropriation 
b~ ~he rcspondcn~s of the ~ood will o~, and an u~fair div:rsion of 

SJness from sa1d respectn·e competitor compames and mterests, 
lllld an unfair diversion of business from other competitors who do 
not resort to such practices, to the injury of the owners of said marks 
:~d 8Ymbols and of said competitors, and to the prejudice and injury 
~he public. 

b 
1 

an. 4. The use by respondents of the names, marks, brands, sym-
0 s, nnd devices as set out in paragraphs 2 and 3 is wholly unauthor-

I ,, 
-· 
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ized by. the owners of said names, marks, brands, symbols and devices 
and gives to respondents' goods a salability which they would not 
otherwise have, and gives to said respondents an advantage over 
their competitors who do not similarly misrepresent the tme origin 
of their goods and conceal the same under a reputable but false origin 
as do respondents. The said appropriation and use by said respond
ents of the reputation and good will of others at the expense of and 
injury to such others who have created such reputation and good 
will, has the capacity and tendency to deceive, and deceives the pub
lic purchasing said products into believing that respondents' protl· 
ucts originate with well known and reputable concerns contrary to 
the fact. Thereby substantial injury is clone by respondents to com
petitors and substantial competition in interstate and foreign 
commerce. 

The purchasing public buying radio sets and like products, marked 
or branded with the said well known names n.nd ~ymbols are of a 
common mind or belief, regardless of the selling price or of the 
sonrce of supply, that said products are manufactured and sold by 
the lawful owners and users of said names, marks, brands, and sym· 
bois, and when said names, marks, brands, and symbols are placed 
upon radio sets, radio parts, and like products, such products are 
accepted as the products of those who have lawfully used and noW 
use such names as marks, brands, and symbols upon like products 
as set out in paragraph 3 hereof. The name or brand being depended 
upon influences the sale of said products. 

l\Iembers of the purchasing public have purchased radio sets and 
like products branded and sold to the trade by respondents and 
others, which products were imitations of or less than the genuine 
products entered in traue by the lawful owners and users of said 
standard names, and have been deceived in such purchases. 

The manufacture, sale and delivery by respondents set out and 
described in paragraph 1, of radio sets anu like products, marked and 
branded with the names, anu symbols set out and describeJ herein· 
above, without authority or consent of the lPgal owners and lawful 
US<'rs thereof, places in the hands of others to whom said products 
are sold, the means whereby injury might be and is done to competi· 
tors dealing in the genuine products honestly marked. Injury to 
manufacturers and dealers in the lPgitimate products is suffered by 
the sale by respondents of said products falsely marked, sold, and 
shipped in interstate and foreign commerce. Injury to the lawful 
owners and users of said standard branJs, names, marks, and symbols 
is sufl'pred bPcanse of the manufacture, sale, and competition of said 
respondents' said products. 
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CONCLUSION 

The aforesaid acts and practices of the said respondents, Crystal
tone Radio Corporation, and Samuel Glick individually and trading 
as Pontiac Radio Company, are to the prejudice of the public and 
~·espondents' competitors and are unfair methods of competition in 
Interstate commerce and constitute a violation of an Act of Congress 
approved September 26, 1914, entitled "An Act to create a Federat 
Trade Commission, to define its powers and duties, and for other 
Pnrposcs." 

ORDER TO CEASE AND DESIST 

This proceeding having bePn heard by the Federal Trade Com
rnission upon the complaint of the Commission and the answer filed 
herein on the 12th clay of June 19:37 by respondents admitting all 
the material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, and 
the Commission having mad£> its findings as to the facts and its 
conclusion that said respondents have violated the provisions of an 
Act of Congress approved September 2G, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," 
. It is ordered, That the rrsponclents, Crystaltone Radio Corpora

tion, its officers, a()'ents, and representatives, and respondent, Samuel 
Glick, individuall;, and trading under the name Pontiac Radio Com
l)any or under a;1y other name, and their respective agents and rep
~·csentatives, in connection with the offering for sale and sale in 
Interstate commerce and in the District of Columbia of radio sets 
nnu like products do forthwith cease and desist from representing: 

Directly or indi'rectly through the use in any manner of the trade 
names or marks "Edison," "Victor," or "Brunswick," or through the 
llse in any manner of any colorable imitations and simulations 
thereof, such as but without limitation, "Edison" with the represen-
t . ' ahon of a bell, "Victor International," and ''Bronswick," or through 
the use of any other trade names or marks of which they are not 
the legal owners without the permission of the lawful owners there
of, or through any other means or device, or in any manner, that 
the radio sets and like products, devices, or appliances manufactured 
and sold by any of saiu respondents are manufacturrd, assembled, 
80ld, sponsored, endorsed, approved, or licensed by Thomas A. Edi
~n, !homas A. Edison, Inc., Radio Corporation of America, Victor 

1 
~lkmg Machine Company, Brunswick-Balke-Collender Company, 

\ arner Brothers Pictures, Inc., or the successors or assigns of any 
of said persons, partnerships, or corporations, or that said products 
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are manufactured, assembled, sold, sponsored, endorsed, approved, or 
licensed by any corporation, association, partnership, or person who, 
in fact, did not and does not manufacture, assemble, and sell said 
products. 

It u further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a. 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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IN THE MATTER OF 

HELEN ARDELLE, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD '1'0 TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2"175. Complaint, Apr. 20, 1936-Decision, June SO, 1931 

Where n corporation engaged In manufacture and sale of so-called "draw" or 
"deal" assortments of candy, sale and distribution of which type candy, 
by retailers by lot or chance, has capacity and tendency to and does 
decrease sale of can<ly sold without any sales plan or device involving 
lottery or game of chance, I. e., the "straight'' goods, and sale of which type, 
provid,ing, in conneetlon with its sale to public, means or opportunity of 
obtaining a box of candy as a prize or becoming a winner by lot or chance, 
teaebes and encourages gambling, and is in violation of various municipal 
ordinances and regulations and state statutes and constitutions, and pro• 
vi!les retail mercbants with a means of violating the laws of the several 
states, and sale of which candy, so packed and assembled as to enable 
retail llealers, without alteration, audition or rearrangement, to resell 
same to consuming public by lot or cbance, ls contrary to public policy-

Sold, to wholesale and retail dealers, certain assortments of candy which were 
so packed and assembletl as to involve, or were designed to Involve, use of 
lottery scheme when sold and distributed to consumers thereof, and which 
included assortment composed of a number of boxes of assorted chocolate 
canuies, together with a punchboard, for sale to consuming public under a 
Plan, and in accordance with said board's explanatory legend, pursuant 
to which purchaser received, for five cents paid, and dependent upon num
ber punched by chance or purchase of last punch on board, one of aforesaid 
boxes, value of which was ln excess of aforesaid ·amount, or nothing other 
tha<l privilege of making a punch; so assembled and packed that such 
assortments might be and were displayed and sold to consuming public by 
retail dealer purchasers thereof by lot or chance, and with knowledge and 
intent that such assortments could and would thus be resoll.l to public by 
retail dealers without alteration, addition, or rearrangement as above set 
forth, in competition with many who do not make and sell "draw" or "deal'' 
assortments, but sP-ll their "straight" goods In Interstate· commerce ln 
competition with the others; 

'With rPsult that competitors who refused to, or do not, sell candy so packed 
and asS('mbied that it con be resold to public by lot or chance, were put to 
a disadvantnge by competing with it and with others employing methods 
similar to tbnse dcscrlbrd herein, tradt> was dh·ertl'd to lt and others 
usin~ similar methods frnm those who do not use same, by reason of at
traction to cwstomers of so-called "draw" or "den!" af<sortments, there was 
div£>rslon of trade to 1t from its said competitors, and a restraint upon 
and a detriment to the freedom of fair competition In trade concerned; to 

Il the prejutliee and injury of the public and of competitors: 
Cld., That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 
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Bef0re Mr. Charles P. Vicini and Mr. Henry M. White, trial 
examiners. 

Mr. P. 0. Kolinski and Mr. llenry 0. Lank for the Commission. 
Flood, Lenihan & Ivers, of Seattle, 'Vash., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Helen 
Ardelle, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
ns "commerce" is tlefineJ. in said art of Congress, and it appearing to 
said Commission that a procPeding by it in respect thereof would be 
in the public interest, hereby issnPs its complaint stating its charges 
in that respect as follows: 

PARAGRAI'II 1. llespond€'nt is a <'orporation organized under the 
laws of the State of Washington, with its principal office and place of 
business located at 1401 East 41st Street, in the city of Seattle, State 
of 'Vashington. It is now, and for several years last past has been, 
engaged in the manufacture of candies and in the sale and distribu
tion thereof to wholesale dealers, jobbers, and retail dealers, located 
at points in the various States of the United States, and causes and 
has caused its products, when so sold, to be transported from its 
principal place of business in the city of Seattle, 'Vush., to pur
chasers thereof in other States of the Unit<'ll States at their respective 
places of business; and thrrl' is now, and has been for several years 
last past, a cour::;!' of tru<le and commerce by said respondent in such 
candy between and among- the Stutes of the United States. In the 
course and conduct of said business, respondent is in competition with 
other corporations and with partnerships and individuals engaged in 
the manufacture of candy and in the sale and distribution thereof in 
commerce between and among the various States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent Rells nnd has sold to wholesale und 
retail dealers packag<'s or assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and 
uistributed to the consumers thereof. 

One of saitl assortments, manufactured and distributed by the re· 
spondent, is composed of a number of boxes of assorted chocolate 
candies, together with a device commonly called a "punchboard.'' 
The said boxes of candy are distributed to the consuming public by 
means of said punchboard in the following manner: The sales by 



HELEN ARDELLE, INC. 363 
Complaint 

means of said punchboard are 5¢ each, and when a punch is made 
from said board a number is disclosed. The numbers begin with 1 
and continue to the number of punches there are on the board, but 
the numbers are not arranged in numerical sequence. The board 
bears a statement or statements informing the prospective customer 
as to which numbers receive a box of candy. The purchaser of the 
last punch on the board receives a three-pound box of chocolate 
candy. A purchaser who does not qualify by obtaining one of the 
numbers calling for one of the boxes of candy or by punching the 
last number on the board receives nothing for his money other than 
the privilege of punching a number from the board. The boxes of 
candy arc worth more than 5¢ each, and a purchaser who obtains one 
of the numbers calling for a box of candy receives the same for the 
Price of 5¢. ·The numbers on said board are effectively concealed 
f.rom the purchasers or prospccti \'e purchasers until a punch or selec~ 
hon has been made and the particular punch separated from the 
board. The boxes of candy in said assortment are thus distributed 
to purchasers of punches from said board wholly by lot or chance. 

PAn. 3. The wholesale dealer8 and jobbers, to whom respondent 
Sells its assortmt:>nt, resell said. assortment to rPtail delllers, and said 
rPtail dealers, anrl the retail dealers to whom respondent !:iells direct, 
e.xpose baid assortment for sale and sell said candy to the purchasing 
PUblic in accordance with the aforesaid sales plan. Respondent thus 
~llpplies to and places in the hands of others tho means of conduct~ 
Jng lotteries in the sale of its product in accordance with the sales 
Plan hereinabove set forth, as a means of inducing purchasers thereof 
to purchase respondent's said product in preference to candy offered 
for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
'nlanner above allcrred involves a game of chance or the sale of a 
chance to procure a"" box of candy. 

The use by respondent of said method in the sale of candy, and 
th? sale of candy by and through the use thereof and by the aid of 
8a1u method is a practice of the sort which the common law and 
;riminal statutes have long de<'med contrary to public policy; and 
Is ronh·ary to an t:>stablished public policy of the Government of the 
lJnited States. The use by rl'spondent of said method has the 
?angerous tendency unduly to hinder competition or create monopoly 
In this, to wit: that the use thereof has the tendency and capacity to 
exclnde from the branch of the candy trade involved in this proceeding 
com · h d · l Pchtors who do not adopt and use the same met ,o or an cqmva-
l'llt or similar method iJlYolvinO' the same or an equivalent or similar 
~l' 1:> 

mcnt of chance or lottPry scheme. 
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Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. l\fany dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because 
the same is unlawful; to lessen competition in said candy trade, and 
to tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclwJe therefrom all 
potential competitors, who do not adopt and use said method or an 
el}uivalent method. 

PAn. 6. Many of said competitors of respondent are unwilling to 
adopt and usc said method or any method involving a game of 
chance or the sale of a chance to win something by chance or anY 
other method that is contrary to public policy. 

P.m. 7. The aforementioned method, acts and practices of the 
respondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said method, acts, and prac~ 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
nnd duties, and for other purposes," approved September 26, l!H4. 

REPOHT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pnrsuant to tl1e provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled ''An Act to create a Federal Trade CoiD~ 
mission, to define its powers and duties, and for other purposes," the 
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Federal Trade Commission on April 20, 1936, issued and served its 
complaint in this proceeding upon the respondent, Helen Ardelle, 
Inc., a corporation, charging it with the use of unfair methods of 
competition in commence in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the alle
gations of said complaint were introduced by P. C. Kolinski, attorney 
for the Commission, and in opposition to the allegations of the com
plaint by Emmett G. Lenihan, attorney for the respondent, before 
~hades P. Vicini, and Henry M. White, examiners of the Commis
Sion theretofore duly designated by it, and said testimony and other 
€Vidence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in oppo
~ition thereto, and the oral arguments of Henry C. Lank, counsel 
for the Commission, and Emmett G. Lenihan, counsel for the 
:respondent; and the Commission, having duly considered the matter 
~nd being now fully ndvis('d in the premises, finds that this proceed
Ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom; 

FINDINGS AS TO THE FACTS 

. PARAGRAPH 1. The respondent, Helen Ardelle, Inc., is a corpora
tron organized under the laws of the State of ·washington, with its 
principal office and place of business located at 1401 East 41st Street, 
In the city of Seattle, State of Washington. Respondent is now, and 
for several years last past has been engaged in the manufacture of 
candy in the city of Seattle and in the sale and distribution thereof 
to retail and '\'\"holesale dealers and jobbers located in the State of 
Washington and in the States of Oregon, Idaho, :Montana, and 
'Wyoming. It causes the said candy when sold to be shipped or trans
ported from its principal place of business in the State of Wash
Ington to purchasers thereof in '\Vashington and in other States of 
the United States, as mentioned above. In so carrying on said 
business, respondent is and has been engaged in interstate commerce 
Und is and has been engaged in active competition with other cor
l>orations and with partnerships and individuals engaged in the 
lllanufacture of candy and in the sale and distribution thereof in 
-commerce between and amon(l' the various States of the United States. 

PAn, 2. In the course and ,.,conduct of its business, as described in 
Paragraph 1 hereof, l'espontlent sells and has sold to wholesale and 
l'etail dealers, as above described, certain assortments of candy so 
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packed and assembled as to involve, or which are designed to involve, 
the use of a lottery scheme when sold and distributed to the consumers 
thereof. 

One of said assortments is composed of a number of boxes of 
assorted chocolate candies, together with a device commonly called a 
"punchboard." The boxPs of candy contained in said assortment are 
distributed to the consuming public by means of said punchboard in 
the following manner: The sales by means of said punchboard are 
5¢ each, and when a punch is made from saiLl board a number is 
disclosed. The numbers begin with 1 and continue to the number 
of punches there are on the board, but the numbers are not arranged 
in numerical sequence. The board bears a stateme11t or statements 
informing the prospective customer as to which numbers receive a 
box of candy. The purchaser of the last punch on the board receives 
a three-pound box of chocolate candy. A purchaser who does not 
qualify by obtaining one of the numb(.'rs calling for one of the boxes 
of candy or by punching the last number on the board receives noth
ing for his money other than the privilC'ge of punching a number 
from the board. The boxes of candy are worth more than tJ¢ each, 
and a purchaser who obtains one of the numbers calling for a box of 
candy receives the same for the price of 5¢. The numbers on said 
board are effectively concealed from the purchasers or prospective 
purchasers until a punch or selection has been made and the partic
ular punch separated from the boartl. The boxes of candy in said 
assflrtnwnt arc thus distributed to purchasers of punches from said 
Loanl wholly by lot or chance. 

PAn. 3. The candy assortments involving the lot or chance feature 
ns nhove described, arc generally referred to in the candy trade or 
industry as "draw" or "<leal'' assortments. Assortments of candy 
without lot or chance features in connection with their resale to the 
public are generally referred to in the candy trade or industry as 
"straight" goods. These terms will he used hereafter in these findings 
to <listinguish these separate types of assortments. 

PAn. 4. The "holesale dealers or jobbers to whom respondent sells 
its :u,sortments resell the same to retail Jealers, and said rl't:til 
deall.'rs and the retail dealers to whom n•sponuent sells direct expo;-,e 
saitl assortments for sale and sell sahl candy to the purchasing pu!J
lic in accordance with the sales plans as described ahoYe. 

PAn. 5. All sales made by respondent, whether to wholesale deulers 
uml jobbers or to retail deal<>rs, are absolute sales nnll respondt'nt 
retains no control over sai<l assortnu•nts after they are deliven•d to 
the wholesale dealer or jobber or retail dealer. Ti1e nssortments arc 
u3sembled and packed in such mann('r that they are designed to· 
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be used and are used by the retail dealer for distribution to the pur
chasing public by lot or chance without alteration or reat:rangement. 
In the sale and distribution to jobbers and wholesale dealers for re
sale to retail dealers and to retail dealers direct of the assortments 
of candy dPscribed in paragraph 2 hereof, rei'pondent has knowledge 
that said candy will be resold to the purchasing public by retail 
dealers by lot or chance, and it packs such candy in the way and 
manner described so that without alteration, addition or rearrange
ment thereof it may be resold to the public by lot or chance by said 
retail uealers. 

PAn. G. There are in the Unitetl States many manufacturers of 
ca11dy competing with respondent in the territory served by respond
ent who do not manufacture and sell "draw" or "deal" assortments 
of cantly and \Yho sell their "straio·ht" rroods in interstate commerce • ~ M 

Ill competition with the "draw" or "deal'' assortments. The sale or 
distriLution of caiHly by retail dealers by lot or chance, has the ca
pacity and tendency to and does decrease the sale of candy sold with
out any sales plan or uevice involving a lottery or game of chance. 

SevE>ral witnesses testified, al1!l the Commission finds, that custom
ets coming into retail e~tablislunents and desiring canuy similar to 
that distributed by respondent would take chances or make purchases 
by nwaus of saiu pu.sh cards or punchboards, and that in such cases 
When unsuccessful in obtaining candy by means of said push card or 
Punchboard some of such customers would then purchase candy as a 
"straight" purchase and without the use of the lottery device; that 
the gambling feature connected with the sale of respondent's assort
ments as described above, was attractive to customers; and that be
fore making "straight" purchases it was not unusual for customers 
to endeavor to procure the candy desired by means of such lottery 
devices rather than to make a "straight" purchase. 

PAn. 7. The sale and distribution of "draw" or "deal" assortments 
of candy, or of canuy which has connected with its sale to the public 
the means or opportunity of obtaining a box of candy as a prize or 
~e:oming a winner by lot or chance, teaches and encourages gam-

llllg and is in violation of various municipal ordinances and n•gu
lations and various State .statutes and constitutions. The sale and 
?istribution of candy by retailers by the methods described herein 
18 the sale and distribution of candy by lot or chance and constitutE's 
a lottpry or gamin(J' device, and the Commission finds that the sale 
n~d distribution of assortments of candy as described herein pro
"Hlt>s retail merchants with a means of violating the laws of the 
sevet·al Stntl's. Competitors who refuse to or who do not sell cawly 

1G8t2tm 39----~G 



368 FEDERAL TRADE COl\Il\IISSION DECISIONS 

Order 2riF.T.C. 

so packed. and. assembled that it can he resold to the public by lot 
or chance are put to a disadvantage in competing with respondent 
and with others employing similar methods to those described here
in. Because the "draw" or "deal" assortments are attractive to 
customers purchasing from retail dealers, the Commission finds that 
trade is diYerted to respondent and others using similar methods 
from competitors who do not use such methods. The use of such 
methods by respondent in the sale and distribution of its candy is 
prejudicial and injurious to the public and to respondent's competi
tors, and has resulted in the diversion of trade to respondent from 
its said competitors, and is a restraint upon and a detriment to the 
freedom of fair and legitimate competition in the candy industry. 

PAH. 8. Rrspomlent sells its mercha11<lise in the States of 'Vashing
ton, Idaho, :Montana, Oregon, and in Alaska. In the State of 'Vash
ington, the respondent sells to wholesale dealers and jobbers and to 
retail dealers. In the States other than the State of Washington, 
:~pproximately 00% of respondent's sales are to jobbers, making only 
niJOut 10% of its sales direct to retail dealers. In Alaska, the re
spondent sells to retail dealers exclusively. The total annual volume 
of respondent's sales is between $100,000 and $150,000. Between 40% 
and 50% of the total annual Yolume of its sales is made up of assort
ments with which a punchboard is furnished. 

PAn. 9. The Commission further finds that the sale and distribu
tion in interstate commerce of assortments of candy so packed and 
U!;~embled as to enable retail uealers, without alteration, addition, or 
rPaiTangement, to resell the sa.me to the consuming public by lot or 
chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, Helen Atuelle, 
Inc., a corporation und<'r the conditions and circumstances set forth 
in the foregoing findings of fact, are all to the prejudice of the 
public and respondent's cOinpt•titors, and constitute unfair methods 
of competition in commerce within the int('nt and mE'aninO' of Sec-. ~ 

twn 5 of an Act of Congress, approY<'tl St'ptembcr 2G, 1!)14, entitled 
"An Act to create a Federal Trade Commission, to 1lefine its pow£'rs 
and dutiPs, and for other purpos<'s." 

ORDER TO CEASE AND DE..C:.JST 

This proce£'ding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission the answer of re-. ' spondent, testlmony and other evidence taken before Charles p, 
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Vicini and Henry :M. 'White, examiners of the Commission thereto
fore duly designated by it, in support of the allegations of said com
plaint and in opposition thereto, briefs filed herein, and oral argu
ments of Henry C. Lank, counsel for the Commission, and Emmett. 
G. Lenihan, counsel for the r£>spondent; and the Commission having 
lllade its findings as to the facts and its conclusion that said re
spondent has violated the provisions of an Act of Congress, ap
proved September 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
Purposes." 

It is ordered, That the respondent, Helen Ardelle, Inc., a corpora
tion, its officers, representatives, agents, and employees, in connec
tion with the offering for sale, sale, and distribution in interstate 
-commerce of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
b~ made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 
. 2. Supplying to or placing in the hands of wholesale dealers and 
Jobbers or retail dealers assortments of candy which are used, or 
Whic·h may be used, without alteration or rearrangement of the con
t~nts of such assortments, to conduct a lottery, gaming device, or 
g1ft enterprise in the sale or distribution of the candy contained in 
said assortments to the public. 

3. Packing or assembling in the same assortment of candy for 
sale to the public at retail boxes of candy, together with a device 
commonly called a "punchboard," which punchboard is for use, or 
"'~lich may be or is designed to be used, in distributing or selling 
Satcl candy to the public at retail. 

4. Furnishing to r£>tail and wholesale dealers and jobbers a device 
cornmonlj called a "punchboard," either with assortments of candy 
or separately, bearing a legend or legends or statements informing 
the purchasing public that the candy is being sold ~o the p1~blic by 
lot or chance or in accordance with a sales plan wh1ch constitutes a 
lottery, gaming device, or gift enterprise. 

It i.~ furtlwr ordered That respondent, Helen Ardelle, Inc., a cor
Poration, shall within' 30 days after service upon it of this order, 
file With the C~mmission a report in writing setting f01th in detail 
the manner and form in which it has complied with the order to 
cease and d<>sist hereinabove set forth. 
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IN THE MA'ITER OF 

DROWN & HALEY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT Ol<' CONGRESS APPROVED SEPT. 26, 1914 

Docket Z"/82. Complai11t, Apr. 24, 1936-Decision, June 30, .1937 

WJJ('re a !'orpora tlon engn ~Nl in m:mnfnct nrP nnrl snle of Ro-ruiiNl "drn w" or 
"deal" assortments of candy, sale aml dist rihution of which type candy, 
by retailers by lot or chance, has capacity and tendency to and does de· 
crease sale of candy sold without any sales plan or device involving lottery 
or g-ame of chance, i. e., the "straight" goods, and sale of which type, pro· 
vicliug, in eonne!'tlon with its sal<' to pnblic, means or opportunity of 
ohtaining a bc•x of enncly as n prize or becoming n winner hy lot or chance, 
tf'ncht'S and encournges gamhling, nnd is in viol<ltion of vnrions municipal 
ortlinancPs nntl regulntions and Stnte statutPs nn(l eonslitntions, and pro· 
vides retail mf'r('hnnts with n means of violnting the laws of the severn! 
state~. and sale of which candy, so pnd:ed nncl assf'mbled as to enable retail 
dealers, without alterntion, nddition, or rearrangement, to resell <;ame to 
consuming public by lot or chance, Is contrnry to public policy-

Rold, to wholesale and retail dealers, certain assortmmts of candy which were 
so pncl;:ed and assembled us to Involve, or were dPsignf'd to lnvolvf', use 
of a lottery scheme wlwn Bold and di!'tribu1Pd to consumers thereof, and 
which iuclll(!ell as~·ortnwnt eompo>:l'(l of n nmnll('r of I.Joxes of ~~~~ortr1l 
chol'olatc cnndit'fl, togPther with n 111111Chhoa r1l, for sale to consnmfng )lnbliC 
tmdf'r a plnn, 1111d In nc·cordan!'e with said h<>ard's f'Xpl:111atory lPgeJHl, pur· 
~nant to whir·h purchm'l'l' rPcf'ivl'd, for fiyp t·Pnts pnill, and dPpendent upon 
numhPr pnnrhed by d1111We or pnrrhn,;r of laf't pnrwh on honr(l, fi!H' of 
aforesaid boxes, vnlue of which was In excPss of aforesaid amount, or 
nothlllg othPr than privilege of making n punch; so asRembled nnd pucl;:ed 
t11at snell af!sortmf'ntR might be and were dlsplnyed and sold to ronsum· 
lng pnblic by retnil denier purchasers thereof by lot ur chance, nnd with 
lmowledge nnd Intent that such nssortments could nnd would thus be 
rf'solll to pnhlic by retail df'alers without alteration, addition, Ol' rear· 
raugr•Im·nt ns above set forth, In compPtitlon with many who do 110t mnl;:e 
null F<ell "draw" or "denl" assortmrnts, hnt sell th0ir ''straight" goods 
In IJJfPr~<tate commf'rc·e In competition with the other; 

With I'PSult that compPtitors who refused to, or 1lo not, ~f'lf rnndy so pncl;ed 
oml ns>'Pmh!Pd thnt It (·nn !1e resold to public hy lot or chnn!'P, were put 
to a df:;:uh·antage in f'omp<'ling with it nnd with othPr'l (•mploying 1m·thodS 
similnr to tho~e th '<('l'illl'll hen• in, trade '' n~ <lh·prtl'•l to it nnd others 
using similar nwt!Jo(ls from thoRe who llo not u~e Rnme, J,y reo~on of 
attraction to cmstomers of so-cnlled "draw" or "deal" ossortmt•nts, and 
t!Jcr·e wns dh·ersion of trade to it from Its said compt>titors, and a restraint 
11pon and a detrlnwnt to the freedom of fair competition In trnde con
c·ernf'd; to the prejudice and injury of the public and of competitors: 

Ilcld, 'fhnt such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before .Mr. Charles P. Vlcini and llfr. Henry .M. White, trial 
~xaminers. 

Mr. P. C. Kolin-<Yki and lllr.llenry C. Lank for the Commission. 
Flood, Lenihan & Ivers, of Seattle, 'Vash., for respondent. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
t~mber 26, 1914, entitled "An Act to create a Federal Trade Commis
SlOll, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Brown & 
Haley, a corporation, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as "com
merce" is defined in said act of Congress, and it appearing to said 
Colllrnission that a proceeding Ly it in respect thereof would be in 
the }JuLlic interest, hereby i&sues its complaint stating its charges in 
1 hat l'Pspect as folio\\ s: 

P AIL\Giuru 1. RespondPnt is a corporation organized under the 
law.s of the State of Washington, with its principal office and place of 
Lu~mess located at 110 East 26th Street, in the city of Tacoma, State 
of ·washington. It is now, and for several years last past has Leen, 
engagell in the manufacture of candies and in the sale and distri
bution thereof to wholesale dealers, jobbers, and retail dealers, lo
~atecl at points in the various States of the United States, and causes 
un:l has caused its products, when so sold, to Le transported from its 
Pl'Jncipal place of Lusiness in the city of Tacoma, ·washington, to 
Purchasers thereof in other States of the United States at their re
spective places of business; and there is now, and has been for sev
eral years last past a course of traue anu commerce by said respond
ent in !:>uch candy between and among the States of the United States. 
1.11 the comse and conduct of said business, respondent is in competi
tion \vith other corporations and with partnerships and individuals 
engaged in the manuf .. lCture of canuy and in the sale and distribution 
thel'eof in commerce lJetween and among the Yarious States of the 
Dnited States. ' 

PAR. 2. In the course and conduct of its business, as described in 
Puragl'aph 1 hereof respondent sells and has sold to wholesale and 
t·et 'I ' U! dealers packages or assortments of candy so packed and as-
se~lLled as to involve the usc of a lottery scheme when sold and dis
tl'JLuted to the consumers thereof. 

One of said assortments manufactured and distributed by the ro-
~l) d ' 1 · on ent, is composed of a number of boxes of assorted choco ate 
candies, together with a device commonly called a "punchboard." The 
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said boxes of candy are distributed to the consuming public by means 
of said punchboard in the following manner: The sales by means 
of said punchboard are 5¢ each, and when a punch is made from said 
board a number is disclosed. The numbers begin with 1 and con
tinue to the number of punches there are on the board, but the num
bers are not arranged in numerical sequence. The board bears a 
statement or statements informing the prospective customer as to· 
which numbers receive a box of candy. The purchaser of the last 
punch on the board receives a three-pound box of chocolate candyr 
A purchaser who does not qualify by obtaining one of the numbers 
calling for one of the boxes of candy or by punching the last num
ber on the board receives nothing for his money other than the 
privilege of punching a number from the board. The boxes of 
candy are worth more than 5¢ each, and a purchaser who obtains one 
of the numbers calling for a box of candy receives the same for the
price of 5¢. The numbers on said board are effectively concealed 
from the purchasers or prospective purchasers until a punch or se
lection has been made and the particular punch separated from the 
board. The boxes of candy in said assortment are thus distributed 
to purchasers of punches from said board wholly by lot or chance. 

PAn. 3. The wholesale dealers and jobbers, to whom respondent 
sells its assortment, resell said assortment to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortment for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
~mpplies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent's said product in preference to candy offered 
for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of ll 

chance to procure a box of candy. 
The use by· respondent of said met hod in the sale of candy, and 

the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to nn f'StnlJli!"hed public policy of thP Government of the 
United States. The use by respqndent of said method has the dan
gerous tendency unduly to hinder competition or create monopoly in 
this to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this pro-
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ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme . 
. Many persons, firms, and corporations who make and sell candy 
111 competition with the respondent, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors 
refrain therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respouden~ w!w do 
not use the same or equivalent methods. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondrut trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free
competition in said candy trade. T)1e m:e of said method by the 
l'espondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all po
tential competitors who do not adopt and use said method or an 
equivalent method.' 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAR. 7. The aforementionrd method, acts and practices of the re
spondent are all to the prejudice of the public and of respondent's 
c?mpetitors, ns hereinalJove al1eged. Said method, acts and prnc
hces constitute unfair methods of competition in commerce within 
th . . 1 d 
' 

e Jntent and meaninO' of Section 5 of an Act of Congress, entJt e 
'A "" n Act to create a Federal Trade Commission, to define its powers 

an<} duties, and fer other purposes," approved Srptembcr 26, 1914. 
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REPORT, FINDINGS AS TO TIIE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1014, entitled "An Act to create a Federal Trude Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 24, 1936, issued and on April 
28, 1936, served its complaint in this proceeding upon the respondent, 
llrown & Haley, a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
-of said act. After the issuance of said complaint and the filing of 
respondent's answer thereto, testimony and other evidence in sup
port of the allegations of said complaint were introduced by P. C. 
Kolinski, attorney for the Commission, and in opposition to the 
allegations of the complaint by Emmett G. Lenihan, attorney for 
respondent, before Charles P. Vicini and Henry M. 'Vhite, examiners 
of the Commission theretofore duly designated by it, and said testi
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the com
plaint and in opposition thereto, and the oral arguments of HenrY 
C. Lank, counsel for the Commission, and Emmett G. Lenihan, coun
-sel for the respondent; and the Commission, having duly considered 
the matter and being now fully advised in the prrmi-,cs, finds thnJ 
this procrcding is in the interest of the public and make>s this its 
findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. The re>spondent, llrmvn & Haley, is a corporation 
o1·ganizrd under the laws of the State of Washington, with its prin
{'ipal office and place of business located at 110 East 20th Street, in 
the city of Tacoma, State of 'Vashington. Rrsponclent is now, and 
for several years last past has Lel'n, cngagl'll in th~:> manufacture of 
-candy in the city of Tacoma and in the sale and distribution thereof 
to retail and wholesale tkalcrs and joLLcrs located in the State of 
'Vashington and in the State>s of Ore>gon, Idaho, Montana, and Cali
fornia. It causes the said candy when sold to be shipped or trans
ported from its principal place of business in the State of 'Vashing~ 
ton tu purchaser!> tlwrcof in 'Vashington and in othe>r States of the 
United States, as mentioned above. In so carrying on said business, 
respondent is and has bcl'n engaged in interstate commerce and is 
and has been engaged in active compe>tition with other corporations 
.ami with partnerships and individuals engaged in the manufacture 
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of candy and in the sale and distribution thereof in commerce be
tween and among the various States of the United States. 
. PAn. 2. In the course and conduct of its business, as described 
In paragraph 1 hereof, respondent sells and has sold to wholesale· 
and retail dealers, as aboye described, certain assortments of candy so 
packed and assembled as to it~volve, or which are designed to involve, 
the use of a lottery sclwme when sold and distributed to the 
consumers thereof. 

One of said assortments is composeJ. of a number of varying sized 
boxes of assorted chocolatE' candies, together with a device commonly 
called a "punchboard." The boxes of candy contained in said assort
ment are distributed to the consuming public by means of said 
punch board in the following maimer: The sales by means of said 
punchboard are 5¢ each, and when a punch is made from said board 
a number is disclosed. The numbers begin with one and continue 
to the number· of punches there are on the board, but the numbers 
are not arranged in numerical sequence. The boaru bears a state
ll'le.nt or statements informing cw-;tomers and prospective customers 
as to which nnmbers receiYe a box of candy and the size thereof. 
The purchas<'r of the last punch on the board receives a specified 
box of candy. The purchaser "·ho does not qualify by obtaining one 
of the numbers calling for one of the boxes of candy, or by punching 
the last number on the board, receives nothing for his money other 
than the privilege of punching a number from the board. The boxes 
of candy are worth more than 5¢ each, and a purchaser who obtains 
0Il<> of the numbers calling for a box of candy receives the same for 
the price of 5¢. The numbers on said board are effectively concealed 
f~·om the purchasers or prospective purchasers until a punch or selec
tion has been made and the pnrticular punch separated from the 
board. 'l'he boxes of candy in said assortment are thus distributed 
to l)Hrchasprs of punches from said board wholly by lot or chance. 

PAn. 3. The candy assortments involving the lot or chance feature, 
as above described are crenerally referred to in the candy trade or 
• ' b • 

Industry as "draw" or "deal" assortments. Assortments of candy 
'Vithout lot or chance features in connection with their resale to the 
~ublic are generally referred to in the candy trade or ind.ustry as 
straight" goods. These terms will be used hereafter Ill these 

findings to distinguish these separate types of assortments . 
. PAn. 4. The wholesale deniers or jobbers to whom respondPnt sells
Its assortments resell the same to retail dealers, and said retail deal
ers and the retail dealers to whom respondent sells direct expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the sll.Ies plan as dcscribctl above. 
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PAR. 5. All sales made by respondent, whether to wholesale dealers 
nnd jobbers or to retail dealers, are absolute sales and respondent 
retains no control over said assortments after they are delivered to 
the wholesale dealer or jobber or retail dealer. The assortments are 
assembled and packed in such manner that they are designed to be 
used and are used by the retail dealer for distribution to the purclms
ing public by lot or chance without alteration or rearrangement. In 
the sale and distribution to jobbers and wholesale dealers for resale 
to retail dealers and to retail dealers direct of the assortments of 
candy described in paragraph 2 hereof, responllent has lmowlcLlge 
that said candy would be resold to the purchasing public by retail 
dealers by lot or chance, and it packs such candy in the way and 
manner described so that without alteration, audition, or rearrange
ment thereof it may be resold to tlte public by lot or chance by said 
retail dealers. 

P"m. G. There are in the Unitell States many manufacturers of 
candy competing with responllent in the territory served by respond· 
cllt who do not manufacture and sell ''llraw" or "deal" assortments 
of candy and who sell their "straight" goOtls in interstate commerce 
i11 comprtition with the "draw" or "clt'al" assortments. The sale or 
distribution of candy by retail dealers by lot or chance has the capac
]ty and tendency to and does decrease the sale of candy solll with
out any sales plan or device involving a lottery or game of chauce. 

Several witnesses testified, and the Commission fintls, that cus
tomers coming into retail £'stablishments and drsiring candy similar 
to that distributed by respondent woulLl take chancrs or make pur
chases by means of said push cards or punchboanls, and thaL in such 
<':tses when unsuccessful in obtaining candy by means of saill push
card or punchboard some of such customers would then purchase 
<-andy as a "straight" purchase and without the use of the lottery 
device; that the gambling feature connectell 'vith the sale of respond· 
1•11t's assortments, as described above, was attractive to customers; 
and that before making ''straight" purchases it was not unusual for 
customers to enucavor to procure the canlly desired by means of such 
lottery devices rather than to make a "stmight" purchnse. 

PAR. 7. The sale and distribution of "llmw" or "ucn.l" assortments 
of candy, or of candy which has connected with its sale to the public 
the means or opportunity of obtaining a box of candy as a prize or 
Lf'coming a winner by lot or chance, teaches and encourages gambling 
nnll is in violation of nrious municipal orllinances and n•gulations 
alHl various State statutes and constitutions. The sale and distrihn
t ion of candy by retailers by the method described herein is the sale 
and distribution of candy by lot or chance aml constitutes a lottery 
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or gaming device, and the Commission finds that the sale and distri
bution of assortments of candy as described herein provides retail 
merchants with a means of violating the laws of the several States. 
Competitors who refuse to or who do not sell candy so packed and 
assembled that it can be resold to the public by lot or chance are put 
to a disadvantage in competing with respondent and with others em
ploying similar methods to those described herein. Because the 
''draw" or "deal" assortments are attractiYe to customers purchasing 
from retail dealers, the Commission finds that trade is diverted to re
spondent and others using similar methods from competitors who do 
llot use such methods. The use of such methods by respondent in 
the sale and distribution of its candy is prejudicial and injurious to 
tl:e public and to respondent's competitors, and has resulted in the 
dtvprsion of trade to respondent from its said competitors, and is a 
:restraint upon and a detriment to the freedom of fair and lPgitimate 
<'ompetition in the candy industry. 

·PAn. 8. An officer of the respondent corporation testified, and the 
~ommission finds, that the total annual volume of respondent's sales 
Is between $350,000 and $400,000. Approximately 60% of respondent's 
total annual volume of sales is made to purchasers outside of the State 
?f Washington, and approximately 25% of the total annual volume of 
Its sales consists of assortments with which a punchboard is furnishe,d. 

l}AR. 9. Tl1e Commission further finds that the sale and distribution 
in interstate commerce of assortments of candy so packed and assem
bled as to enable retail dealers, without alteration, addition or re
arrangement, to resell the same to the consuming public by lot or 
chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, Brown & ~Ialey, 
a corporation under the conditions and circumstances set forth m the 
foJ·egoin .... fin(lil'll'S of fact are all to the prrjudice of the public and 

,_, t'"> ' •• 

~·espondent's competitors, and constitute unfair methods of compehtwn 
111 ('on~~r~rree within the intent and meaning of Section 5 of an Act 
of Congrcs:,, approved September 26, 1914, entitled "An Act to create 
: Fe1leral Trade Commission, to define its powers and duties, and 
or oflwr purposes." 

OI!DF.R TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
~101~ upon ths complaint of the Commission, the answer of re~~o~dent, 
estunony and other evidence taken before Charles P. V1cllll a~d 

1Ienry U. White, examiners of the Commission theretofore duly des1g-
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nated by it, in support of the allegations of said complaint and in 
opposition thereto, briefs filed hen'in, and oral arguments of Henry 
C. Lallk, counsel for the Commission, and Emmett G. Lenihan, counsel 
for the respondent; and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is ordered, That the respondent, Drown & Haley, a corporation, its 
officers, representatives, agents, and employees, in connection with 
the olferiPg for sale, sale, and distribution in interstate commrrce of 
candy, do forthwith cease and desist from: 

1. Srlling and distributing to jobbers and wholesale dealers for 
resalt' to retail dealers, or to rt'tail dealers dirPct, candy so packed and 
assrmbled that sales of such candy to the general public are to be made, 
or may be made, by means of a lottery, gaming device, or gift enter
prise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are nsed, or which 
may be used, without alteration or rearrangement of the contents of 
such assortments, to conduct a lottery, gaming device, or gift enterprise 
in the sale or distribution of the candy contained in said assortments 
to the public. 

3. Packillg or assembling in the same assortment of candy for sale 
to the public at retail boxes of candy, together with a device commonly 
called a "punchboard," which punchboanl is for use, or "hich may be 
or is designed to be used, in distributing or selling said candy to tho 
public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a "punchboard," either with as~ortnwnts of candY 
or separately, bearing a legend or legends or statements informing 
the purchasing public that the candy is being sold to the public by 
lot or chance or in accordance with the sales plan which constitutes 
a lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent, Brown & Haley, a cor
poration, shall, within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the orcler to cea~e 
and desist hereinabo,·e set forth. 
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IN THE MATTER OF 

CALIFORNIA PACKING CORPORATION, ET AL. 

~OMPL\IN'f, FINDI:-.IGS, A;'~.D ORTJElit IN IU<:OARD TO TilE ALLEGED VIOL.\TION 
OF SEC. !) OF AN AC'f OF CO:-IGHESS APPROVED SEI'T. 2U, 1014 

Docket 2186. Complui,lf, Apr . .!J, 1936-Dcdsion, June SO, 1931 

Where ( 1) n corrJOra tiun wl:ieh (a) ~as eugnged in rmddug allll distributing, 
and selling flJld trausportiug by truck, railway, and steamship liues, a wide 
line o! fond prouuets, conshitiug principally of dried fruits und canned 
fruits, vegetables, fish, IJineapple><, fij}(l coffee, (b) was one of the largest 
Packers and distributors of dried fruits and vegetables in the world and 
was, and had been, for a uumher of years, au important factor in the 
Ilawniian pillCillliJle iudustry nud iu the paeking of sardines and tuna 
fish, (c) owued, controlled, and overated more than one hundred canning 
factories, fruit dryiug plants, and otlwr factories In Califoruia, Wisconsin, 
Illiuols, Flori<la, New York, nud othrr States scattered across the country, 
und in the T!.!t'ritories of Alaska and Hawaii, in which were packed, for 
sale and shipment in whulrHale and retail trade throughout the ~eveml 
States an<l in foreign countries, food products under such brnnds or trade 
lllllnes as "Dd 1\Iuute," "Suuldst," and others; and (2) its subsidiary, 
(a) eugagrd exclusively in the vackiug nud selling of salmon, with nine 
factories in Aln~ka aud one on Puget Souud, and (b) owner of u terminal 
corporation engaged as a public wharfiuger on the east side of San Fran
cisco llay in the operation and maintenance of such necessary facilities us 
Wharves, sheds, warehouses, and switch tracl>s, In competition with a 
number of otller similarly engaged terminals; and together engaged, in 
the course and conduct of tlwir lmsiursses, in tbe purchase of tiUbstantial 
Quantities of ntw materials and manufactured products, such ns wood, paper, 
nnu fiber boxes, containers, nnd car"tous, tin, steel, copper, paint, and 
unnwrous other nrtil'les, from the mauufacturers and producers thereof 
lornted througlwut the sevrral States aud in foreign eountries, for utiliza
tion in t11e se\ ernl manufacturing process<•s of their said products, and 
in sub:stant ial comvetition, in the course nnd conduct of their said busi
lle~~es, with othet·s in the various States engaged in the canniug and IJUCk
lng of fruits, ,·rgt-tahlt•s, fish, and othrr Jlrudncts, and in snle and dis
tribution th<•revf to jobb<•rs and wholesalers throughout the several States 
Un<l in foreig-n eouutries, and n1so in purdw~ing substantial quantities 
of raw matrrillls nnd othrr manufactured product~. ns hereinbefore set 
forth, from m:tnnfucturl'rs un(l pnuhH ers throughout the serPrnl States, 
anu In sellit,g products to many of such industrinl COil<'('fll!;, oJHl in utiJiz. 
lng lnstrumentlllitl<>!'l of dlstrihntiun nud trallSJI( rtation !>imilar to those 
Inade use of by sultl first nnnwd corporation, u~ nhu\·e !>l't forth, lmt \\ilhout 
engaging in sueh Jlrll('tic<·s us those below dP>'cribPd; ncting direetly and 
through on<l 111 (·ooppratlon with 8iX indivlduols, grnerul oflkrrs nnll 
dirretors of ~ni<l corporation and subsidiary, or, as case might be, purchas
Ing agrnt for snid corporntion, \'Ice pre'-ideut, director, und g~·twral numn~<·r 
ot such subsidiary, and former traffic director and president of said terminal 
corporation, and vrest>nt traffic manngrr of corporation fit·st Jlllll)('rl-
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(a) Sought to induce, coercc, ond compel, nncl induceu, coerceu, and compelled, 
a substantial number of !urge !nuustrial eoncerns and shippers of substantial 
tonnnges of freight, !nchHling companics from which thcy and their com
petitors purchased suppliPs of raw matPrials and manufactured products as 
oforesahl, nnd which componies would, but for the octlvitit>s herein drscrlbed, 
normally and m;ually route their products through various and respective 
terminals located on Snn Francisco llny and rivers tributary thereto, to 
divert and shift said large industrial conccm><' routing of shipments so as 
to utilize the facilitil'S of thclr own aforc~a!d tcrminal to the exclusion of 
said others through (1) prom!srs OI' assnranccs thnt tbcy would pnrchnsc 
the products of snell concerns or lnercasc ,·olumc of purchascs thercfrom, in 
thc event said concerns routed shipmcnts of merchandise and products sold 
and shipprd by th(•m and othcrs snbjcct to thcir control, including com· 
prtitors of ~aid corporations, theretofore routed through competitive ter· 
minals, through afore~nid tC?rmlnnl of said corporation; nnd (2) threats 
of reducing or discontinuing Illll'chal'e of raw materials or manufactured 
products from said concel'lls, in tht• Pvent of thdr tlecllnlng to route their 
shlpmcnts of merchandl~e and products, or tlwse of othrr concerns under 
thclr control, through 8forer;a!d. tcrminal, nncl continuing to route f'ncll 
shipments through said eompetith·e tt•rminals; 

(b) Sought to Induce, eocrcP, and compPI all or 8 majority of the stPnmshh> 
compnnlcs operating ns coast-wise, intPrcom;tal and foreign cargo carriers 
in carrying frPlght to nnd from various ports on said llay and tributarY 
waters, and <lid lnduec, cocrct•, and comvcl u ~>Ubstanllal number of ::;nell 
compuniPs, lltlfl oftPn at <•xtrn <·xpPnsp to them, to din>rt frclght tounnge 
theretofore moving through such other terminal!'l to tbclr own aforesaid 
termlnnl, nnd notwithstnnding; fact srrvlce and fadllties of said othel' 
terminals were Pqual to those of th!'lt· own atorcsaltl terminal and, in manY 
Instances, more ecouomlcnl to sueh companies und the 8llippers of the 
produC'tS cnrriecl by tlll'm than tlw~c of the othcr, by (1) promises or nssur· 
OIJees of substautinl tonnnge~ ot' n suhstantlnl lncreasc therein of freight 
to be shipped on•r the lines of Raid compnnies from aforesaid terminal bY 
sold corporation nnd subsldinry, In the e\'C'Ilt of such companies' dlvert!JJ,i; 
the tonnnge theretofore moving through !mid others to aforesaid. termlnnl; 
nnd (2) threats of wlthllrawing or <liscontiuning shipment of freight or 
reduction of tonnnge of frPight sh!pved o\'Cr liuPs of said companies froJU 
nforPsaid terminal by i'flid corporation and l'nbsidhtry, In the event of said 
compnnies' falling to dl\'N't tonnngP thcrt•toforp nwrlng through such otbe1'9 
to aforPsu!d tPrmlnal ; and 

(c) Sought to l111lue<>, cocrrP, and compel .til or n lllnjorlty of the above des('ri!Jrd 
stPnmshlp comp:ml<'s, and did lmluc<>, c·<lt•rec, an•l compl'i 8 substnutinl 
nnrnbcr tlH'l'Pof, throw:h tl1e methods hcrdnuhove 1\t't forth, to disclose tbe 
!d.entlty of con~ignN's and rcc·p!ver<~ of !.hlpments of fn·h:ht cai·go carried bY 
snld c·oinJIIlli!Ps, 111111 to allow J'cprescntat!rf'~ of ~uicl roqJut·at!on and. j;nbsllll· 
ary to hll-JIP<·t ronfid!'ntlalt'l'('orlls atHI manlfc-.t-; of l'llld stPamshlp compnu1es 
to enable such corporation ami !<Uhsicllnry to brh1g pres~nr<> nnd !ntlurucel 
to bcar upon sn irl consigJJPPS and rrC'dH"rl'l to dh·ert thdr shlpnll'nt;;, tllronf::h 
aforpsaicl tcrmlual of said corporation and subsidiary; and 

\Vhere aforesnlll lwllvldnals, togetlwt· con-;tltntlng 1m p:;pc·uth·<' c·ommittt•e--
(d) Cooperated with and AF<sish•d l'a!cl corporation nne! It'> ~nhsi 1!inn· lu Lh" 

exccution of ll plan, formnlllt£>d and !nnngnrntcd, fl!l(l f<hJc•p dlrPCt{'(i, by «•tl<' 
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of said Individuals, of using the tonnage of. freight shipped by said corpt.>ra· 
tion and subsidiary orer stenmship lines and their buying power to influence 
routing of tonnage to their own afore;;airl tPrminol, and In the execution of 
the herein dpscribrd acts and practices by utilizing their otllcinl positiops i11 
said corporation anll sub1<illiary to inlluee, coerce, and compel the officluls of 
said stt•amship companies 11nd salll industrial coucct·ns to give undue pref· 
erenre to the facilities of their own aforPsa!d terminal through meaus 0f the 
promises and threats hereinbefore described nnd set forth; and 

Where aforesaid corporalion nntl subsitlinry, aetii;g directly throu~;h ll!Hl in 
cooperation with aforesaicl lndivl<luals-

(e) Spied upon tl1e business of their said competitors by securing, from their 
aforesuid terminul company, names und mldresses of cuRtomers of said com
petitors to Pllnble them, i. e., said curporutiou and its snbsidiary, to bring 
pressure and influence to bear upon said customers to divert tl!eir shipment;; 
of products pnrcJJ.a:o;ed from said competitors through th<'ir own afor1·~aitl 

tf'rminal, as herein set forth; and 
(f) Iudnced, coerced, and comprlled their said competitors to divert, change ancl 

!ihift their shipn1<'uts of pl'oclucts sol1l by thPm In interstate and foretgn 
commet·ce so us to utilize the facilities <Jf the aforesaid tenuinal of ~:;nid 

corporation and sub.~illlary, to the exclusion of said other terminals on the 
bPfore l'C'ferrPd to ll:ty, by brlPging umlne pressme to bear upon the indm;triul 
con<·erns to whom such competitors wpre Rf'llit1g tlwir p1·odncts, or from 
whom they were purchnsing supplies of raw materials and manufuctnrrd 
goods us hereinabove set forth; 

\Yitlt rp::;ult of redu<:ing their own tli!ltribution rxpenses and euhancing and In· 
crensiug th<'ir own re\·enues, to the unfair comprtitive disadvantage of lJful'e
"mld competitors, by <'OllliJe!ling them and said otliCr Industrial concerns, 
against their inten•st, to route shipments of prodn~ts sold by them through 
uforesnid tel'lnlnal, and to require ~;aid compPtltors to pay more for such 
ruw mnterial,; uud manufactured produds from such ill(1Uiltrial concerns 
than they were required to p·1y, and to give to sa!d corporation and suh
"'idiary nu uuCnlr comp!'tlth·e advantnge over said comrwtitors who do not 
<'OJiti·ol lnrge tonnage of freight and do not engage In such practices, 11nd to 
unfairly dh·ert business from one to another of snell concerns, from whom 
!laid corporation und its subsidiary and their competitors purchased ruw 
Iunterials and manufactured products ns above set forth, by requiring that 
the principal com;ideratlon for the purchase of such products be volume of 
tontw;;t• routed by such concerns through aforesaid terminal as above srt 
forth, lnstPnd of usnaland normal competitive consiuer>ltions such as quality, 
llrrrier, and prirc, and thus to deprivP E;uch concrrns as do not control laq::e 
tonnagrs uf frright from fairly cmnpt•ting with the business of said corpora· 
tlon and subsidiary, and with tendency to hinder and suppress competltlt~n 
betwet•n said corpo1·ntlon and subsl1liary and their said competitors, awl to 
<'r(•ate a monopoly In the sale nnd distl'ibutlon of food products, Including 
California canued and dt·ied fruits and wgctubles tmd cnnned fish and coffee, 
In lntPrstatP, coaRt-wisP nud foreign trnde In commerce, and to hinder and 
BUJlJH'ess compPtltlon betwePn said industrial coucerns from whom suC"h 
cot·{)(Jrat!on au<l subsidiary purehascd their supplies of raw materials and 
llJanuructured 11roducts: 

1Ie1d, That such aPt!'! and pl'H<'Ike~ wrrc to the prt'jtHiil'C of thr public nud rom· 
Petltors nnd con!'tltutrd uufuir nwtlwd.~ of t'OlllJl<'titlon. 
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JJ!r. Allen 0. Phelps for the Commission. 
Covington, Burling, Rublee, Acheson & Sltorb: of ·washington, 

D. C., and Pillsbury, Madison & Sutro, of San Francif:co, Calif., for 
respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approYed Sep
trmber 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its pmYcrs and <lnties, and for other purposes," the 
Federal Trade Commission, having reason to believe that California 
Packing Corporation and Alaska Packers Association, corporations, 
hereinafter referrr<l to as corporate respondents, and L. E. 'Vood, 
A. l\f. Lester, ,V, H. L<'vy, A. K. Tichenor, II. E. Van Horn, and 
Irving F. Lyons, hereinafter referred to as individual respondents, 
have been and are using unfair methoLls of competition in com
merce as "commerce" is defined in said act, and it appearing to 
~aiel Commission that a procPecling- by it in respect thereof would 
he in the public interest, hereby issnes its complaint, stating its 
charges in that respect as follows: 

PARAGRAPH 1. Said corporate respomlent, California Packing Cor
poration, is a corporation org-anized under and by virtue of the Jaws 
of the State of New York, October 19, 1916, with its principal ofnce 
located at 101 California Street, in the city of San Francisco, State 
of Califomia. Said corporate rPsponcl<'nt now has an authorized 
eapitalization of 1,500,000 common stock no par value, of which 
there are now outstanding 9G5,073 shares, with a valuation of approx
imately $40,000,000. The gross assets of said corporate respondent 
a ft<'r reserve for dPprPciation amount to approxim.atcly $56,000,000. 
Sai<l corporate rPspondent, since its organization, acquired approxi
mat<'ly 84% of the capital stock of the corporate respomlent, Alaska 
I 1ackers Association. 

Said corporate respondent, Califomia Packing Corporation, is en
gnge<l in the business of packing and distributing a wide line of 
food products consisting principally of dried fmits, camwd fruits, 
canned wgetahles, cannPd fish, camwd Hawaiian pineapples, and 
coffee. Sai<l corporate responclPnt is the larg-P'>t packer and distribu· 
tor of drie<l fruits an<l Y<'g<'tables in the world, and is an important 
factor in the Hawaiian pirwapple in<lnstry and in the packing of 
f:ar<lirH's an<l tuna fish sin('e the year 19~6. Said corporate 1·espond· 
<·nt owns, controls, and operates more than 100 canning factories, 
fruit drying- plants, and other factories locatPd in the States of 
California, Oregon, 'Vashington, l<laho, Utah, 'Visconsin, Illinois, 
:\[innesota, Florida, New York, and in the Territories of Alaska 
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and Hawaii, in which food products under the brands or trade names "D , el Monte" "Sunkist" "Goldbar" "Glass Jar" "President" and "L ' , ' , ' uxury," are packed for sale and shipment to the wholesale and 
~etail trade throughout the several States of the United States and 
1n foreign countries, sales of said products being made through sales 
representatives located in leading trade centers of the several States 
of the United States and in all foreign countries. Said corporate 
respondent causes said products, when sold, to be transported from 
the several factories, located as aforesaid, to the purchasers thereof 
Ly means of various methods of transportation, namely, automobile 
truck, railway, and steamship lines, and there has been and now is 
a constant course of commerce in said respondent's products between 
ilnd arnong the several States-of the United States and with foreign 
countries, through the various ports, docks, wharves, and terminals 
located 011 San Francisco Day and tributary waters. 

PAn. 2. Said corporate respondent, Alaska Packers Association, is 
a corporation organized under the laws of the State of California, 
With its principal office located at 111 California Street in the city of 
~an Francisco in said State, and is engaged exclusively in the pack· 
111g of salmon and in the sale thereof, with nine canning factories lo· 
cated in the Territory of Alaska and one on l)udget Sound in the State 
?f Washington. Said corporate respondent has an authorized capital· 
Ization of 75,000 shares of common stock, par value $100 per share, 
of which 57,508 shares are outstanding and approximately 84% of 
~hich is owned by the said corporate respondent, California Packing 
Corporation, which operates the business of said Alaska Packers A::
f>ociation as a subsidiary corporation. 

1 
l~AR. 3. Sa.id corp.orate responde~ts, in th~ course and conduct .of 

he1r respective busmesses as described herem, purchase substantial 
quantities of raw materials and manufactured products, such as wood, 
Paper, and fiLer boxes, containers, and cartons, tin, steel, copper, paint, 
and other articles too numerous to mention, from the manufacturers 
and producers thereof located throughout the several States of the 
Dnited States and in forei!!Il countries, and utilize said products in the 
s 1':> d 1 . everal manufacturing processes of their said products, an t lere IS a 
constant current of said raw materials and other rnanufactured prod· 
Ucts purchased by said corporate respondents between and among the 
several States of the United States and with foreign countries, through 
t~le various ports docks wharves and terminals located on San Fran· 
<'I ' ' ' · sco Hay and tributary waters. 

l 1
AR. 4. In the course of conduct of their said businesses, said cor· 

Porate respondents are in substantial competition with other individ· 
Uals, firrns, and corporations located in the various States of the United 

1~SI21m--so----27 
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States engaged in the canning and packing of fruits, vegetables, fish, 
and other products, and in the sale and distribution thereof to jobbers 
and wholesalers of said products located throughout the several States 
of the United States and in foreign countries, which said competitors 
also purchase substantial quantities of raw materials and other manu
factured products, as hereinbefore set forth, from manufacturers and 
producers thereof located throughout the several States of the United 
States and said competitors also sell products to many of said in
dustrial concerns. Said competitors utilize instrumentalities of dis
tribution and transportation similar to those utilized by the said cor
porate respondent as aforesaid, but do not engage in practices similar 
to those described herein. 

PAR. 5. Encinal Terminals is a cor1foration organized under the 
laws of the State of California, with its principal office and place of 
business located in the city of Alameda in said State, with an author
ized capitalization of 25,000 shares of stock of a par value of $100 
per share, of which 8,815 shares are outstanding, and all of whi<::h 
shares are owned and held by the said corporate respondent, Alaska 
Packers Association. Said Encinal Terminals is, and has bcPn since 
the year 1025, engaged in the public wharfinger business in the city 
of Alameda on the east side of San Francisco llay, where it operate9 
and maintains facilities necessary in said business, inrhi.ding wharves, 
sheds, warehouses, and switch tracks for handling freight directed 
to or from railroad cars and steamships at the wharYes, which it 
leases from said corporate respondent, Alaska Pacln•rs Association. 
The function of said Encinal Terminals in commerce is the same as 
other terminals located on San Francisco Day, as hereinafter set 
forth in paragraph 6. 

Said corporate respondents organized the said Encinal Terminals 
and now direct and control its affairs as a subsidiary of the said 
corporate respondent, California Packing Corporation, and ha'V'e 
utilized since the year 1025, and now utilize the facilities and services 
of the said Encinal Terminals in the distribution and transportation 
of the products manufactur£>d and sold by them as aforesaid. 

PAR. 6. San Francisco Day, upon which the cities of San Francisco, 
Oakland, and Alameda are located, is a land-locked harbor, forty· 
eig-ht miles long, with 100 miles of shore lint>, and is fl'd by two navi· 
l!ab1o rivers, the Sacramento and the San Joaquin, flowing from the 
interior of the State of California. It has for many years been 
reoognized as the :rrincipal harbor for steamship vessels on the 
Pacific Coast and ranks S<'cond only to New York harbor in the 
United States with respect to the mtmber of steamship lin£>s landing 
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their cargoes at docks and wharves located thereon, and in the value 
?f the cargoes handled. Approximately 16G steamship lines, operat
Ing as coastwise, intercoastal, and foreign, serving in various trades 
every port of importance throughout the world, carry freight to and 
from the various ports on San Francisco Bay. 

The port of San Francisco, under the immediate control of the 
Doard of State Harbor Commissioners, is owned by the State of Cali
fol'llia and is operated on a non-profit basis. This port provides a 
fruit and produce terminal, a grain terminal, a banana terminal, and 
a ship-side refrigeration terminal. Originally all water-borne freight 
cargo entering or leaving the Bay of San Francisco passed over these 
Wharves locat~d in the city of San Francisco . 
. State Terminal Company, Ltd., was organized ill June 1931, and 

Since that time has been engaged in the public wharfinger business 
at the Port of San Francisco at Third and Channel Streets. Said 
Terminal Company occupies buildings and facilities which it rents 
from the State of California and conducts a general merchandise 
terminal, and, in addition, handles canned and dried fruits, fishmea1, 
lind lnmLer. 

The Howard Terminal is located at First and MarkPt Streets, Oak-
1;tnd, Calif., having b('en organize<l in 1900, an<l was originally con
l•tlctcd as a general merchandising terminal handling, principa11y, 
coal and grain, and offering storage facilities. In 1916 a pier was c . 
?nstructed to accommodate the docking of deep water vessels, and 

;lnce that time it has been operated as a ship-side terminaL Said 
I?ward Terminal has equipment for handling freight, including 

railroad tracks, docks ;fot• steamem, loadin·g aocommoflations for 
l11otor trucks, and terminal bnildincrs to accommodate the handling 
of freight cnrcro for shippers from c:rrier to vessel, and also extensive 
Warehousing facilities. 
tl The Parr Terminal Company, organized in 1918, was engaged in 

0
1e Public wharfinger business in the city of Oakland, Calif., until 

r/toLer 1, 1934, when its operations were discontinued. The Parr, 
lchmond Corporation, a subsidiary of the said Parr Terminal Com

ra~y, llOW Conducts, UJll} since 1927 has COIH}Ucted, a wharfinger 

f
ll:.nness in the cit1.· of llicllmOJHl, Calif., opt>rating four terminals 
or th' J 

IS purpose. 
] The }>ort of OaklaJHl which is owned. hy the municipality of Oak
s~n<l, Calif., hPgan ope~ntion as u public whurfinger in 1927. It is 
ltnated on the mainland side of San Francisco Day a1Hl offers the 

llsnal facilities for the int('rchange of frPight cargo between land 
and w t · 1 · I f a er carr1ers. It 01wrat£'s thr('e argc termma s or ocean-
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going vessels and a fourth designed for inlawl water-way carriers. 
There are a large number of imlustrial plants located close to the 
port of Oakland which would normally utilize its facilities. 

The port of Stockton, Calif., located on the San Joaquin River, 
about ninety miles from San Francisco, began its opl'rntions as a 
public wharfinger in February 1933, and has four public wharves 
and a grain terminal. Much of the cargo handled through this 
port's facilities is received from or consigned to interior towns in 
California. The said port of Stockton, because of its geographical 
location, has a competitive advantage in securing freight from cer
tain of these towns due to the fact that railroad and truck rates to 
the port are $1 per ton cheaper than th('Y are to San Francisco and 
East llay ports, including Oakland and Alameda. 

The above-described terminals were, during the perio<ls of time 
of their existence, or are now competitors of said Encinal Terminals, 
nn<l their functi01i is to act as connecting links between the transpor
tation of products from railroad freight cars or motor trucks into 
tho terminal and to ocean carriers outbound; they opemte as the 
ngent of shippers of products being transported and exported, un
loading, accumulating and distributing said products to stl'amship~ 
outbound. In addition, sai(l1erminals act as the agents for inbountl 
steamers, furnishing them a berth anti assisting them in unhuling 
their cargoes and in the assorting and distribution of the same on the 
docks ready for trunsportation to interior points in trucks and in 
ruilroad cars; saiu tenninals also act :ts agpnts for the railroads 
carrying products to and. from said terminals hy loadin~ and un
loading freight cars, sealing cars, making out switch lists, dama~<l 
reports, and other similar activities. 'fhe steamship companil's Hli
lizing said terminals are required to pay a service ehar~!' for all 
cargo r('ceived or discharged, and, in n<ltlition, the terminals have tl 

charge for loading or unloading railroad curs anu trucks, this being 
paid by the shipper, who is also required to pay a toll charge on 1\ 

tonnage basis. 
PAR. 7. Said indiviuual respo!Hlent, L. E. 'Vootl, is president of 

the said. corporate respondent) California Packing Corporntion, and 
vice president of the said corporate respondent, Alacska Packers 
Association. Said indivitlualrrsponclent, .\.~f. IA>stPr, i~ vice presi· 
dent of said cot·porute respondPnt, California Packing Corporation, 
and a director of said corporate rc~pondent, Alaska Packl'rs .\sso
ciation. Said individual respondent, ,V, II. Levy, is pnrchasing al!ent 
for said corporate respondent, California Packing Corporation. Said 
indiviclual respondent, A. K. Tichenor, is vice president, gener:tl 
manager and director of said corporate rPspomlent, Alaska Jlacl;:ers 
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Association. Said individual respondent, H. E. Van Horn, was traf
fic director of said corporate respondent, California Packing Cor
poration, from 1918 to 1928, and is now president of said Encinal 
Terminals. Said individual respondent, Irving F. Lyons, is now 
h·affic manager of the said corporate respondent, California Packing 
Corporation . 
. PAR. 8. Said corporate respondents, acting directly, through and 
Ill cooperation with the said individual respondents, for more than 
one year last past, and particularly since the year 1929, have sought 
to induce, coerce, and compef, and ha,·e induced, coerced, and com
Pelled a substantial number of large industrial concerns, shippers of 
substantial tonnages of freight, including the various and several cor
Porations from whom said corporate respondents and their said com
Petitors, purchase supplies of raw materials and manufactured prod
llcts, as aforesaid, and who would, but for the activitil's of said re
spondents described herein, normally and usually route their 
l>l'oducis through various and respective tet·minals located on San 
Francisco Bay and the rivers tributary thereto, as described in para
graph 6 herein, to divert, change, and shift their routing of shipments 
80 as to utilize the facilities of the said Encinal Terminals to the ex
clusion of said other terminals by the following methods, to wit: 

(a) By promises or a~surances that the said corporate respondents 
Woul<l purchase the products of said industrial concerns or would in
crease their volume of purchases from said industrial concerns, if 
~~e said industrial concerns would route the shipments of merchan-

Ise and products sold and shipped Ly them and by other concerns 
subject to their control, including the competitors of said respondent 
corporations throuO'h the said Encinal Terminals, which had there-
tof ' "' ore been routed throuO'h said other terminals. 

{b) lly threats of reu"'uction or discontinuance of the purchase of 
said raw materials or manufactured products from said industrial 
concerns if they declined to route their shipments of merchandise and 
~roducts, or the merchandise and products of other concerns under 
their control throu,.h the said Encinal Terminals, and continued to 
l' ' "' oute said shipments through the said other terminals. . . 

.PAR. 0. Said corporate respondents, through and 111 cooperatiOn 
'VIth the said individual respondrnts, for more than one year last past, 
lll)d Particularly since the year 1929, have sought to i~1ducc, cor.rce 
!tnd. compel all or a majority of the steamship compames operatmg 
~s coastwise, intercoastal and foreign cargo carriers engaged in carry~ 
111 "' f · ' S F . B d ( !"' re1ght to and from various ports on an i nwcJsco ay an 
l'lbutar·y waters and has induced coerced and compelled a substantial 

nu b ' ' . ' 'd tn er of said steamship compames, often at extra expense to sal 
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steamship companies to divert freight tonnage theretofore moving 
through said other terminals described in paragraph 6 herein, to 
said Encinal Terminals, although the service and facilities of the 
said other terminals are equal to those of the said Encinal Terminals 
and in many instances more economical to said steamship companies 
and the shippers of the products carried by them, than of the said 
Encinal Terminals, by the use of the following methods, to wit: 

(a) By promises or assurances of substantial tonnages, or a sub
stantial increase of tonnages, of freight to be shipped over the lines 
of said steamship companies from the said Encinal Terminals by 
said corporate respondents if the said steamship companies would di· 
vert the tonnage theretofore moving through said other terminals, to 
8aid Encinal Terminals. 

(b) By threats of withdrawal or discontinuance of the shipment of 
freight or the reduction of tonnage of freight shipped over the lines 
of said steamship companies from said Encinal Terminals by the said 
corporate respondents if the said steamship companies would not di· 
vert tonnage theretofore moving through said other terminals to 
said Encinal Terminals. 

PAR. 10. Said corporate respondents, through and in cooperation 
with the said individual respondents, for more than one year last 
past and particularly since the year 1929, have sought to induce, 
coerce and compel all or a majority of the steamship companies 
operating as coastwise, intercoastal and foreign cargo carriers en· 
gaged in carrying freight to and from various ports on San Fran· 
cisco Bay and tributary waters, and have induced, coerced and com· 
pelled a substantial number of said steamship companies, by methods 
described in sub-paragraphs (a) and (b) of paragraph 9 herein, to 
disclose the identity of consignees and receivers of shipments of 
freight cargo carried by said steamship companies and to allow rep· 
resentatives of said corporate respondents to inspect confidential 
records, including manifests, of said steamship companies, to enable 
said respondents to bring pressure and influence to bear upon said 
consignees and receivers to divert their shjpments through said 
Encinal Terminals, as set forth and described in paragraph 8 herein. 

PAR. 11. Said individual respondent, II. E. Van Horn, while traffic 
manager of said corporate respondent, California Packing Corpora· 
tion, formulated and inaugurated and has since directed the execu· 
tion of a plan of using the tonnage of freight shipped by said corpo· 
rate respondents over steamship lines and the buying power of said 
corporate respondents to influence the routing of tonnage to said 
Encinal Terminals, and together with other said individual respond· 
ents described in paragraph 7 herein, composed what is known ns 
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the "Encinal Executive Committee," and all of said individual re
spondents have cooperated with and assisted the said corporate re
spondents in the execution of the said plan and of the acts and prac
~Ices described and set forth herein, by utilizing their official positions 
ll_l said corporate respondents to induce, coerce, and compel the offi
Cials of said steamship companies and said industrial concerns to give 
Undue preference to the facilities of the said Encinal Terminals by 
means of said promises and threats as described and set forth in 
sub-paragraphs (a) and (b) of paragraphs 8, 9, and 10 herein. 
. PAn. 12. Said corporate respondents, acting directly through and 
In cooperation with said individual respondents, have spied upon the 
business of said competitors of said corporate respondents, by Eecuring 
from said Encinal Terminals the names and addresses of customers 
of said competitors, to enable said corporate respondents to bring 
Pr~ssure and influence to bear upon said customers, to divert their 
sh~pments of products purchased from said competitors, through 
said Encinal Terminals, ns set forth herein. 

:"PAn. 13. Said corporate respondents, acting directly and in cooper
ation with said individual respondents, induced, coerced, and com
P~lled said competitors of said corporate respondents to divert, 
c ange, and shift their shipments of products sold by them in inter
~a~ and foreign commerce so as to utilize the facilities of the said 

ncmal Terminals to the exclusion of said other terminals located 
0~ S~n Francisco Day, by bringing undue pressure to bear upon the 
said llldustrial concerns to whom said competitors were selling their 
Products or from whom said competitors were purchasing supplies 
of raw materials and manufactured products as more particularly 
Set forth in paragrn ph 8 herein. · 
. pAn. 14. The effect of the said practices of the said corporate and 
Ind· · !VIdual respondents, as set forth herein, has been and now is, to 
reduce the distribution expenses and to enhance and increase the reve-
nues f · · · · d' d 0 satd corporate respondents to the unfair competitive 1sa -
Vantage of said competitors by compelling said competitors and said 
other industrial concerns against their interest, to route shipments of 
Products sold by them a; aforesaid, through said Encinal Terminals; 
and to require the said competitors to pay more for said raw materials 
and Inanufactur£>d products from said industrial concerns than said 
cor"" . d . 'd d e tJvrate respondents are reqmred to pay an to gtve to sa.I respon. • 
tnt corporations an unfair competitive adYantage over said competl· 
i~rs '~·ho do not control large tonnage of freight and who do not engage 

said practices· and also to unfairly divert business from one to 
another of the s;id industrial concerns from whom said respondent 
Corn · t · 1 d 1Jorations and their said competitors purchase raw rna ena s an 
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manufactured products as aforesaid, by requiring that the principal 
consideration for the purchase of said products be the volume of ton· 
nage routed by said industrial concerns through the said Encinal 
Terminals, as hereinbefore set forth, instead of the usual and normal 
competitive considerations such as quality, service, and price, and thus 
to deprive those said industrial concerns that do not control large 
tonnages of freight from fairly competing for the business of said 
respondent corporations. 

PAR. 15. Tho foregoing alleged acts and practices of the said corpo· 
rate and individual respondents have been and still are to tend to 
hinder and suppress competition between said corporate respondents 
and their said competitors, and to create a monopoly in said corporate 
respondents, in the sale and distribution of food products, including 
California canned and dried fruits, canned Hawaiian pineapple, Cali· 
fornia canned vegetables, and canned fish, and cofTee, in interstate, 
coastwise and foreign trade and commerce; and to hinder and suppress 
competition between said industrial concC'rnS from whom said corpo· 
rate respondents purchase their supplies of raw materials and manu· 
factured products. 

l 1AR. 16. The foregoing alleged ads and practices of the said corpo· 
rate and individual respomlents have been and still are to the prejudice 
of the public and competitors of said respondent corporations, and 
constitute unfair methods of compC'tition in commerce within the 
intent and meaning of SC'ction 5 of an Act of Congress, approved 
September 26, 1014, and entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS As TO THE FACTs, AND OnnEn 

Pursuant to the provisions of an Act of Congress approved Septrnl· 
her 26, 1014, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federnl 
Trade Conunission, on April 251 1036, issued, and on April 2!l, 103.6, 
served, its complaint in this proceeding upon re~pondents Californl!l 
Packing Corporation, Alaska Packers Association, L. E. 'Vood, A. ]tl. 
l..Rster, ,V, II. Levy, A. K. Tichenor, II. E. Van Horn, and Irving f. 
Lyons, charging tlH'm with the use of unfair mctho,ls of competition 
in commerce in violation of the provisions of said net. After the i~sll" 
ance and service of said complaint, respondents filed their answer 
thereto, making genl'rul denial of the substantial nlle .... ations of tho 
complaint. SulJSl'(}lll'ntly all the rC'spon<lents petition~! the Federo.l 
Trade Commission for permi.;;sion to withdraw said ans\\er and to filtJ 
thrir substituted answer to the complaint, in "hich rl'spondC'nts nd· 
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Init.tetl, for the purposes of this proceeding only, all the material alle
gations of said complaint. Pursuant to permission granted by the 
Commission, said original answer was withdrawn by said respondents 
and said substituted answer was filed in lieu thereof. Said respond
:llts also consented therein that the Commission might proceed to make 
lt~ findings of fact without further proceedings and that an order 
Inight issue and be served upon the respondents requiring them to 
C{'ase and d<'sist from the unfair methods of competition alleged in the 
complaint. The said Commission having duly considered the above 
~nd being fully advised in the premises, finds that this proceeding is 
ln the interest of the public and makes this its findings as to the facts 
nnd its conclusion drawn therefrom. 

Jo'll'WINGS AS '1'0 THE FACTS 

l>ARAGRAPII 1. Respondent, Califoruia Packing Corporation, is a 
corporation organized under and by virtue of the laws of the State 
~f ~ew York, October 10, 1916, with its principal office located at 101 
S·a!lfornia Str<'Pt, in the city of San Francisco, State of California. 

1 ~ld corporate respontlent now has an authorized capitalization of 
. ,doo,ooo common stock no par value, of which there are now outstand
~g DG5,073 shares, with a valuation of approximately $40,000,000 . 
. he gross ass<'ts of said corporate respondent after reserve for depre

Ciation amount to approximately $56,000,000. Said corporate re
spondent, since its orO'anization acquired approximately 84% of the 
cu 't l b ' • • In a stock of the corpomte respondent, Alaska Packers AssoCiatiOn. 

Said corporate respondent, California Packing Corporation, is 
~l1gaged in the business of packing and distributing a wide line of 
00

d products consisti1w principally of dried fruits, canned fruits, 
canned vegetabl!'s ca1m~d fish canned pineapples, and coffee. Said 
cor ' ' . 'b I>orate respondent is one of the largest packers and d1stn utors 
?f dried fruits and WO'etables in the world, and is an important factor 
~n the Hawaiian pinea~)ple industry and in the packing of sardines and 

t Una fish since the yrar 1026. Said corporate respondent owns, con-
roJs . f . f . .1 • I ' and operates more than 100 canmng actories, rmt urymg 

f\T ant~ and other factorirs locatrd in the States of California, Oregon, 
}{ nslnngton, Idaho Utah, 'Visconsin, Illinois, Minnesota, Florida, 
l\ ew York nn•l in th~ Territories of .Alaska and Hawaii, in which food 
pl'oduct 1 d "D 1 'I t " "S k' t" ''Q s Ull( er the brands or tra e names, e J.' on e, un IS , 

an~l~ll~ar," "Glass Jar," "Prrsident," ttn~l ''Luxury," are packed for sale 
St shipment to the wholesale anti retail trade throughout the severn~ 
l\ .ntes of the Unitrd States and in foreign countrirs, sales of said 
t'

10
du t b · · d · 1 d' c s Ping made through sales representatives locate m ea mg 



392 FEDERAL TRADE COMMISSION DECISIONS 

Findings 25F.T.0. 

trade centers of the se-veral States of the United States and in all 
foreign countries. Said corporate respondent causes said products, 
when sold, to be transported from the several factories, located as 
aforesaid, to the purchasers thereof by means of various methods of 
transportation, !namely, automobile truck, railway, and steamship 
lines, and there has been and now is a constant course of commerce 
in said respondent's products between and among the several States 
of the United States and with foreign countries, through the various 
ports, docks, wharves, and terminals located on San Francisco Bay 
and tributary waters. 

PAR. 2. Said corporate respondent, Alaska Packers Association, is 
a corporation organized under the laws of the State of California, with 
its principal office located at 111 California Street in the city of San 
Francisco in said State, and is engaged exclusively in the packing of 
salmon and in the sale thereof, with nine canning factories located in 
the Territory of Alaska and one on Pugct Sound in the State of 'Vash· 
ington. Said corporate respondent has an authorizPd capitalization 
of 75,000 shares of common stock, par value $100 p<'r share, of which 
57,508 shares are outstanding and approximately 84% of which is 
owned by the said corporate rt>spondcnt, California Packing Corpora· 
tion, which operates the business of said .Alaska Packers Association 
as a subsidiary corporation. 

PAn. 3. Said corporate respondents, in the course and conduct of 
their respective businesses as described herein, purchase substantial 
quantities of raw materials and manufactured products, such as wood, 
paper, and fiber boxes, containers and cartons, tin, steel, copper, paint, 
and other articles too numerous to mention, from the manufacturers 
and producers thereof located throughout the several States of the 
United States and in foreign countries, and utilize said products in 
the several manufacturing processes of their said products, and there 
is a constant current of said raw materials and other manufactu,red 
products purchased by said corporate respondents between and 
among the several States of the United States and with foreign 
countries, through the various ports, docks, wharves, and terminnls 
located on San Francisco Bay am] tributary waters. 

PAR. 4. In the course and conduct of their said businesses, said cor· 
porate respondents are in substantial competition with other indi· 
viduals, firms, and corporations located in the various States of the 
United States engaged in the canning and packing of fruits, vege· 
tables, fish, and other products, and in the sale and distribution 
thereof to jobbers and wholesalers of said products located through· 
out tho several States of the United States and in forei"n countrieS, 

1::> 

which said competitors also purchase substantial quantities of rn« 
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materials and other manufactured products, as hereinbefore set forth, 
from manufacturers and producers thereof located throughout the 
several States of the United States and said competitors also sell 
Products to many of said industrial concerns. Said competitors 
utilize instrumentalities of distribution and transportation similar 
to those utilized by the said corporate respondent as aforesaid, but 
do not engage in practices similar to those described herein. 

PAR. 5. Encinal Terminals is a corporation organized under the 
laws of the State of California, with its principal office and place of 
~usinPss located in the city of Alameda in said State, with an author
Jzed capitalization of 25,000 shares of stock of a par value of $100 
Pt>r share, of which 8,815 shares are outstanding, and all of which 
shares nre o"med and held by the said corporate respondent, Alaska 
Packers Association. Said Encinal Terminals is, and has been since 
tl~e year 1925, engaged in the public wharfinger business in the city 
of Alameda on the east side of San Francisco Bay, where it operates 
and maintains facilitie.c; necessary in said business, including wharves, 
sheds, warehouses, and switch tracks for handling freight directed to 
Ot·. front railroad cars and steamships at the wharves. It leases from 
salcl corporate respondent, Alaska Packers Association, the land on 
Which said terminal facilities are located. The function of said En-

. cinal Terminals in commerce is the same as other terminals located on 
San Francisco Bay, ns hereinafter set forth in paragraph G. Said 
corporate respondents oro-anized the said Encinal Terminals and now 
direct and control its affairs as a subsidiary of the said corporate 
respondent, California Packing Corporation, and have utilized since 
the Year 192.3, and now utilize the facilities and services of the said 
Encinal Terminals in the distribution and transportation of the 
Prociucts manufacture(! and sold by them as aforesaid. 

0 PAn. 6. San Francisco Day, upon which the cities of San Francisco, 
. akland, and Alameda are located, is a land-locked harbor, forty

eJght miles long, with 100 miles of shore line, and is fed by two navi
~ab}e rivers, the Sacramento and the San Joaquin, flowing from the 
l~tel'ior of the State of California. It has for many years been recog
lltzed ns the principal harbor for steamship vessels on the Pacific Coast 
and ranks second only to New York harbor in the United States with 
t·espect to the number of steamship lines landing their cargoes at docks 
~nd Whar·ves located thereon, ancl in the value of the cargoes handled. 
J Pproxhnately 16G stPamship lines, operating as coastwise, inter-

tcloastai and forci(l'n S('rvin(J' in various trades every port of importance 
lro l o ' o . . 

S ug lout the world, carry fre1ght to and from the varwus ports on 
an Francisco Day. 
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The port of San Francisco, under the immediate control of the Doard 
of State Harbor Commissioners, is owned by the State of California 
and is operated on a non-profit basis. This port provides a fruit and 
produce terminal, a grain terminal, a banana terminal and a ship-side 
refrigeration terminal. Originally all water-borne freight cargo en
tering or leaving the Day of San Francisco passed over these wharves 
located in the city of San Francisco. 

State Terminal Company, Ltd., was organized in June 1931, and 
since that time has been ellgaged in the public wharfinger business at 
the Port of San Francisco at Third and Channel Streets. Said Ter
minal Company occupies buildings and facilities which it rents frmn 
the State of California and conducts a general merchandise terminal, 
and, in addition, handles canned and dried fruits, fishmeal, and lumber. 

The Howard Terminal is located at First and Market Streets, Oak
land, Calif., having been organized in 1900, and was originally con
ducted as a general merchandising terminal handling, principally, coal 
and grain, and offering storage facilities. In 1916 a pier was con
structed to accommodate the docking of deep water vessels, and since 
that time it has been operated as a ship-side terminal. Said Howard 
Terminal has equipment for handling freight, including railroad 
tracks, docks for steamers, loading accommodations for motor trucks, 
and terminal buildings to accommodate the handling of freight cargo 
for shippers from carrier to vessel, and also extensive warehousing 
facilities. 

The Parr Terminal Company, organized in HHS, was engaged in the 
public wharfinger business in the city of Oakland, Calif., until October 
1, 1931, when its operations were discontinued. The Parr, Richmond 
Corporation, a subsidiary of the said Parr Terminal Company, no-w 
conducts, and since 1927 has conducted, a wharfinger business in the 
city of Richmond, Calif., operating four terminals for this purpose. 

The port of Oakland, which is owned by the municipality of Oak
land, Calif., began operation as a public wharfinger in 1927. It is 
situated on the mainland side of San Francisco Bav and offers the 
usual facilities for the interchange of freight cargo L~tween land and 
water carriers. It operates three large terminals for ocean-going ves
sels and ll fourth designed for inland water-way carriers. There nre 
a large number of industrial plants locat<'d close to the port of Oak
land which would normally utilize its facilities. 

The port of Stockton, Calif., located on the San Joaquin River, 
about ninety mill'S from San Francisco, Legan its operations as a 
public wharfinger in February 1933, and has four public wharves 
and n. grain terminal. Much of the cargo handled through thi9 

port's facilities is receiveJ from or consigned to interior towns i.o 
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California. The sttid port of Stockton, because of its geographical 
location, has a competitive advantage in securing freight from cer
tain of these towns due to the fact that railroad and truck rates to 
the ports are $1 per ton clwaper than they are to San Francisco and 
East Day ports, including Oakland and Alameda. 

The above-described terminals were, during the periods of time 
of their existence, or are now competitors of said Encinal Terminals, 
and their function is to act as connecti1w links between the trans-

• 1:> 

Portation of products from railroad freiO"ht cars or motor trucks 
• b 

Into the terminal and to ocean carriers outbound; they operate as 
the agent of shippers of products being transported and exported, 
un.loading, accumulating, ailll distributing said products to steam
~lups outbound. In addition, said terminals act as the agents for 
Inbound steamers, furnishing them a berth and assisting them in 
unloading their cargoes and in the assorting and distribution of 
~he same on, the docks ready for transportation to interior points 
In trucks anll in railroad cars; said terminals also act as agents for 
~he railroads carrying products to and from said terminals by load
Ing and unloading freight cars, st>aling cars, making out switch lists, 
damage reports, and other similar activities. The steamship com
l~anies utilizing saill terminals are requiretl to pay a service charge 
for all cargo receivell or discharged, and, in addition, the terminals 
ltave a charge for loadin<r or unloadin<r railroad cars and trucks, 
this being paid Ly th~ shipper, who is ~]so required to pay a toll 
charge on a tonnage basis. 

PAn. 7. Said individual respomlrnt, L. E. Wood, is prrsident of 
0.1e said corporate re!<ponclent, Califomia I>acking Corporation, and 
VIce president of the said corporate respondent, Alaska Packers 
~ssociation. Said individual respondent, A. l\1. Lester, is vice pres
Ident of said corporate respondent, California Packing Corporation, 
a.nd a dit·ector of said corpornte respondent, Alaska Packers .Asso
<.:tation. Said individual respondent, W. H. Levy is purchasing 
n~ent for said corpomte respomknt, California Paeking Corpora
tion S . l · l' · 1 \ I~ 'I'" l . . . l t • llH llll 1 vidual respoiH ent, .. . \., Ic wnor, Is nee presH en , f1<'1l<>rnl manag£>r and clii·ector of sai1l corporate rrspondent, Alasktt 

aekers Association. Said individual respondent, II. R Van Horn 
~~~ tratJi; director of sai1l corporute. rPspondcn~, Californi.a Pael~ing 
'l'e:.P~t·atJon, frc:m .HH~ !o 1921-5, and Js now pn;~mlen.t of saJtl r::ncmal 
t nunals. S:wl mdtvtdual rrsponJent, Irnng I~. Lyons, IS now 
. taffic Inanacrl'l' of tlte said corJ)Orate rrSJ)OndPnt, California Pack-
Ill C ""' ~ orporation. 
i PAn, 8, Sai1l corporate rPspontlents, uetin~ directly, through and 

11 
Coop(•ration with the sai1l individual respondents, for more than 
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one year last past, and particularly since the year 1929, have sought 
to induce, coerce and compel, and have induced, coerced and com· 
pelled a substantial number of large industrial concerns, shippers of 
substantial tonnages of freight, including the various and several cor· 
porations from which said corporate respondents and their said 
competitors, purchase supplies of raw materials and manufactured 
products, as aforesaid, and who would, but for the activities of said 
respondents described herein, normally and usually route their pro· 
ducts through various and respective termii1als located on San Fran· 
cisco Day and the rivers tributary thereto, as described in paragraph 
6 herein, to divert, change and shift their routing of shipments so 
ns to utilize the facilities of the said Enf'inn I Terminals to the exclu· 
sion of said other terminals by the following methods, to wit: 

(a) Dy promises or assurances that the said corporate respondents 
would purchase the products of said industrial concerns or would 
increase their volume of purchases from said industrial concems, if 
the said industrial concerns would route the shipments of merchan· 
disc and products sold and shipped by them and. by other concerns 
subjrct to their control, including the competitors of said respondent 
corporations, through the said EJl(•inal Tl'rminals, which had tlwrc· 
tofore been routed through said other terminals. 

(b) Dy tlu·rats of retluction or discontinuance of the purchnso 
of said raw materials or manufactured products from said imlustrial 
concerns if they dedined to route their shipments of merchandise 
and. products, or the merchandise and products of other concerns 
under their control, through the said Encinal Terminals, and con· 
tinued to route said shipments throu~h the sakl otlwr terminals. 

PAr:. D. Said corporate respondents, through and in coo1wrntioll 
with the said hHlividual respondents, for more than one year Just 
past, and particularly since the yrnr Hl2D, have sought to induce, 
coerce and compel all or a majority of the stramship companies 
operating as coastwise, intercoastal, and foreign cargo carriers en· 
gaged in carrying freight to and from various ports on San FrMl· 
cisco nay and tributary waters, and lHwe induced., coerced nntl coJll· 
pcllcd a substantial number of said steamship companies, often n.t 
extm expense to said. steamship companies to divert freight tonll!lge 
theretofore moving through said ot h<'r terminals described in para· 
graph G hrrein, to said Encinal Terminals, although the service and 
facilities of the said other terminals are equal to those of tlw s,dd 
Encinal Terminals and in many instancrs more economical to said 
steamship companirs and the shippers of the products carried bY 
them, than those of the said Encinal Terminals, Ly the use of the 
following methods, to wit: 
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(a) Dy promises or assurances of substantial tonnages, or a sub· 
stantial increase of tonnage, of freight to be shipped over the lines 
of. said steamship companies from the said Encinal Terminals by 
8~Id corporate respondents if the said steamship companies would 
divert the tonnage theretofore moving through said other terminals, 
to said Encinal Terminals. 

(b) Dy threats of withdrawal or discontinuance of the shipment 
~f freight or the reduction of tonnage of freight shipped over the 
hnes of said steamship companies from said Encinal Terminals by 
the &tid corporate respondents if the said steamship companies 
'"ould not divert tonnage theretofore moving through said otheJ> 
terminals to said Encinal Terminals . 
• PAR. 10. Said corporate respondents, through and in coopera· 

fion with the said individual respondents, for more than one year 
dast past and particularly since the year 1!:129, have sought to in· 
Uc~, coerce, and compel all or a majority of the steamship com. 

P.an1es operating as coastwise, intercoastal and foreign cargo car· 
~ers ~ngaged in carryit~g freight to and from vari~us ports on San 

ranc1sco Bay and t.nlmtary waters, and have mduced, coerced 
~llu compell<.'d n substantial number of said stPamship companies, 
Y methods described in subparagraphs (a) and (b) of paragraph 9 
?erein, to disclose the identity of consignPes anll receivers of 

: 111
Pments of frPight cargo carried by said steamship companies and 

0 
allow represE'ntati vcs of said corporate respondents to inspect con· 

fi<lential records includinrr manifests, of said steamship companies, 
t ' b 0 

enable said respondents to bring pressure and influence to bear 
Upon said consirrnees and receivers to divert their shipments 
thr o • • ough said Encinal Terminals as set forth and descnbed m par-
a ' gtaph 8 herein. 

fie P A.R. 11. Said individual respondent, H. E. ':an ~om, wl~ile traf· 
manager of said corporate respondent, Cahforma Pnckmg Cor· 

Potation, formulated and inauO"umted and has since directed the 
e~e t' o · I · d b 'd cu Ion of a plan of using the tonnage of freight s uppe y sai 
ro;Porate respondents over steamship lines and the buying power of 
sa~<l corporate reSJlOIHlents to influenct' the routing of tonnage to 
satJ b • • 1 I 'd · d' 'd Ua .c.nc1nal Terminals, and who together w1t 1 .ot 1er sa1 m · IVl • 
· l respondents d£'scribed in paragraph 7 herem, composed what 
~s ~nown as the ''Encinal Executive Committee," 1mcl all of said 
lnc]I . I . . 1 l 'd VIc uai respontlents have coopf'rated With and ass1stec t 1e sa1 
Corporate respondents in the execution of the said plan and of the 
acts d . b 'l' . tl . ffi . nn practices described and set forth herem, y uti 1zmg 1e1r 0 

ICJa} ~ositions in said corporate respondents to induce, coerce and 
c0lllp I · · d 'd · d e the officials of said steamship compames an sa1 m US· 
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trial concerns to give undue preference to the facilities of the 5aid 
Encinal Terminals by means of said promises and threats as de
scribed and set forth in subparagraphs (a) and (b) of paragraphs 
8, 9, and 10 herein. 

PAR. 12. Said corporate respondents, acting directly through and 
in cooperation with said individual respondents, have spied upon the 
business of said competitors of said corporate respondents, by se
curing from said Encinal Terminals the names and addresses of 
customers of said competitors, to enable said corporate respondents 
to bring pressure and influence to bear upon said customers, to di· 
vert their shipments of products purchased from said competitors, 
through said Encinal Terminals, as set forth herein. 

PAR. 13. Said corporate respondents, acting directly and in co· 
operation with said individual respondents, induced, coerced, and 
compelled said competitors of said corporate respondents to divert, 
change and shift their shipments of products sold by them in inter
state and foreign commerce so as to utilize the facilities of the said 
Encinal Terminals to the exclusion of said other terminals located 
on San Francisco Day, by bringing undue pressure to bear upon the 
said industrial concerns to whom said competitors were selling their 
products or from whom said competitors were purchasing supplies 
of raw materials and manufactured products as more particularlY 
set forth in parn~raph 8 herein. 

PAR. 14. The effect of the said practices of the said corporate and 
individual respondents, as set forth herein, has been and now is, 
to reduce the distribution expenses and to enhance and increase the 
revenues of said corporate respondents to the unfair competitive 
disadvantage of said competitors by compelling said competitors 
and said other industrial concerns, against their interest, to route 
shipments of products sold by them as aforesaid, through said En· 
cinal Terminals; awl to require the said competitors to pay more 
for said raw materials and manufactured products from said in· 
dustrial concerns than said corporate respondents are r£'quired to 
pay nnd to give to sahl respond£'nt corporations an unfair competi· 
tive advantage owr sai(l competitors who do not control largo ton· 
nnge of freight nn(l who do not engage in said practiees; and nl:>0 

to unfairly divert businPss from one to anoth£'r of the Raid industrial 
conc£'rns from whom said respondent corporations nntl their snid 
competitors purchase raw materials nnd manufactur('(l products ns 
aforesaid, by requiring that the principal consideration for the pur· 
chase of flai(l products bo tho volume of tonnage routed by said in
dustrial concerns through the said Encinal Terminals, as h£'rcinbe· 
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fore set forth, instead of the usual and normal competitive consider
ations such as quality, service, and price, and thus to deprive those 
said industrial concerns that do not control large tonnages of freight 
£:om fairly competing for the business of said respondent corpora
tions. 

PAR. 15. The foregoing alleged acts and practices of the said cor
P?rate and individual respondents have been and still are to tend to 
hinder and suppress competition between said corporate respond
ents and their said competitors, and to create a monopoly in said 
~orporate respondents, in the sale n.nd distribution of food products, 
Including Cn.lifornia canned and dried fruits, canned pineapple, Cali ... 
fornia canned vegetn.bles, and canned fish, and coffee, in interstate, 
coastwise n.nd foreign trade and commerce; and to hinder and sup
Press competition between said industrial concerns from whom said 
corporate respondents purchase their supplies of raw materials and 
lnanufacturetl products. 

CONCLUSION 

The aforesaill acts and practices of the respondents, California 
Parking Corporation, Alaska Packers Association, L. E. ·wood, A . 
.hr. Lester, W. II. Levy, A. K. Tichenor, H. E. Van Horn and Irving 
F. ~yons, are to the prejudice of the public and of respondents' com
P~titors, and constitute unfair methods of competition in commerce, 
WJthin the intent and meanin(l' of Section 5 of an Act of Congress, 
11 PProved Ser)tC'mber 2G 1914 "'entitled "An Act to create a Federal 
1' ' ' rade Commission, to define its powers and duties, and for other 
Jltn·poses." 

ORDER TO CEASE AND DESIST 

:l'ltis proceedi1w lutvin(l' been heard by the Federal Trade Com-
nu · "' ~ · · -1 h fil d S!'non upon the complaint of the Comm1sswn anu t e answer e 
hel·ein on June 30 1937 by respondents admitting all the material al-
lerr t' ' · · h k' f f ,.,a Ions of the complaint to be true and wa1vmg t e ta mg o ur-
t}her evidenee and other intervening procedure, and the Commission 
l'tv' · · I · 1 'd ' IIlg UHtde its findincrs as to the facts and 1ts cone uswn t utt s:u 

tespon<lPnts have violitted the provisions of an Act of Congress ap
?1'0\'C'd SPptember 2G, 1914, entitlPd "An Act to create a Federal 
fra<le Commission, to dC'fine its powers and duties, and for otlH'r 
l>tn·posC's." 

fIt iv ordered That the r£>spondents California Packing Corpora-
1011 and Alaska Packers Association and their respective officers, 
~tents, l'eprPsentatives, servants, and employees, and L. E. ·wood,, A. 
"' · Lrster, 1V. II. Levy, A. K. Tichenor, II. E. Van Horn, and Irvmg 

HiBl21 "'-30-28 
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F. Lyons, in connection with the offering for sale, sale and distribu
tion of food products in interstate commerce by said California Pack
ing Corporation and Alaska Packers Association for use or resale 
within the United States or any territory thereof, or in the District 
of Columbia, cease and desist from: 

1. Inducing, coercing, or compelling in any manner the routing of 
shipments of commodities purchased or sold by concerns which are 
in competition with the California. Packing Corporation or Alaska 
Packers Association in the sale and distribution of food products, 
including dried fruits, canned fruits, canned vegetables, canned fish, 
canned pineapples, or coffee, to or through Encinal Terminals, Ala• 
meda, California, or any public terminal owned or controlled by 
said California Packing Corporation or Alaska Packers Associa
tion; provided, that nothing in this paragraph shall prevent volun-· 
tary cooperation in the normal course of business between the said 
competitors and said California Packing Corporation or Alaska. 
Puckers Association in lawfully making up pooled cars, in arrang
ing enclosures, or other cooperative shipping arrangements. 

2. Inducing, coercing, or compelling .industrial concerns from 
which the California Packing Corporation or Alaska Puckers As
sociation purchase supplies of raw materials and manufactured 
products, to divrrt, change or shift to or through Encinal Terminals 
or any such subsidiary terminal, the routing made by such con-· 
cerns of shipments of commodities sold by them to, or purchased 
from: industrial concerns other than the California Packing Corpo
ration or Alaska Packers Association; provided, that nothing in 
this paragraph shall prevent the solicitation of tonnage consisting 
of ~hipments of commodities to the extent that they are to be used in 
the manu facture of finished products which said California Pack
ing Corporation or Alaska Packers Association have previously cou· 
tracteu to purchase. 

3. Inducing, coercing, or compelling companies operating or con· 
trolling steamship lines operating as coastwise, intercoastal, or for
eign cargo carriers engaged in C<Hrying freight to and from variou.i 
points on San Francisco llay and tributary waters to divert freight 
tonnage, the routing of which such steamship lines control and in 
which tonnage the California Packing Corporation anu the Alask:t 
J•ackcrs Association have no proprietary or contractual interest, to 
Encinal Terminals, or any such subsidiary terminal, or to utilize 
the facilities thereof for the handling of commotlities in which tho 
California Packing Corporation and the Alaska Puckers Associaticll 
have no such interest, provided, that nothing in this paragraph shall 
Jn·e,·ent the solicitation of such freight under the control of said 
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steam~~ip companies undertaken for the purpose of facilitating or 
e:x:ped1tmg the movement of specific shipments of commodities being 
made to or by said California Packing Corporation or Alaska Pack
ers Association. 
. 4. Inducing, coercing, or compelling steamship companies operat
Ing a:<> coastwise, intercoastal or foreign cargo carriers engaged in 
Carrymg freight to and from various ports in San Francisco nay 
a.nd tributary waters unlawfully to disclose the identity of con
~1gilees and receivers of shipmPnts of freight cargo carried by said 
steamship companies, or unlawfully to allow representatives of said 
California Packing Corporation or Alaska Packers Association to in
spect records including manifests, of such steamship companies, ex
cept insofar as surh records concern or relate to freight shipped or 
~;ceived by the California Packing Corporation or the Alaska 

ackers Association or are open to public inspection. 
5. Inspecting or examining any such confidential records of said 

~te~mship companies, except insofar as same concern or relate to 
reight shipped or received by the corporate respondents or are 

open to public inspection. 
G. Pursuing a plan or policy of using directly or indirectly the 

tonnage of freight shipped or received by said California Packing 
Corporation or Alaska Pnckers Association or their buying power 
to induce, coerce or compel said steamship companies or said in
dustrial concerns to route tonnage to or through Encinal Terminals 
o: any such subsidiary terminal, or to use the facilities thereof, in 
Y10!ation of this order, through threats of withdrawing or dimin
lshtng, or promises of makin(l' or increasing, directly or indirectly, 
Purchases or shipments by said California Packing Corporation or 
.Alaska Packers Association. 

Provided Nothin(l' in this ord£'1' shall prohibit the independent 
so}" · ' "' liolcitation of traffic for said E1~cinal '!erminals,. by H. E. Van 

rn, as an officer or agent of !>aid Enema! Termmals, or by any 
other agent of said Encinal Terminals, in the normal course of busi
ness of a public terminal without reliance upon or reference to the 
amr t" ' . "d c l"f . p l" C ta Ion of said Encinal Terminals w1th sa1 a 1 orma ac nng 

orporation or Alaska Packers Association or their bargaining 
Power as purchasers or shippers. 
·}It is further ordered That the respondents and each of them 
~~aU, Within CO days afl~r service upon them of tl~is ord~r, file with 

e Commission a r£>port in writing seU ing forth m detail the man
ner nnu form in which they have complied with this order. 
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IN TilE MATTER OF 

THE RIESER COMPANY, INC. 

COMPLAIN'£, FINDINGS, AND OHDER IN RIWARD '1'0 THE ALLEGED VIOLATION 
OF SEC'. 5 OF AN ACT OF CONGHESS APl'ROVED SEl'T, 26, 1914 

Docket 2"199. C'vmplainf, lllay 8, 19.16-Dedsion, June 30, 193"1 

Where a corporation engaged In mnnufadure and sale of ti!lsues, In competi
tion with tho~e engaged In sale and distribution of handkerchiefs and 
of compounds, nwdlcaments, or preparations of various kinds of treatment, 
relief, or cure of colds, hay fever, and sinus troubles, nud including among 
said various competitors those who truthfully describe their said hnndker· 
chiefs or truthfully advertise, describe, and r£'prcsent th£'1r said remedies, 
etc., on labels and In advertisements thereof-

Described Its snld protlucli'!, on paekng£'s and cartons In which sold, as 
"l\IENTIIO-IO•:UCIIIE}j' The 1\Ientholnted Tissue 1Iundker£'hlef," and 
stated thereon "HELIEVES IIEAD COLDS SINUS AND HAY FEVElt 
• • • CLEAUS NASAL PASSAGES," ami on rever:,~e side of pal'kage Ol' 

carton, and under statement "WilY DOCTOHS HECO!IIMEND l\IENTIIO· 
KEUCIIH;}'," ''They are b<>tt£'r than ordinary hnmll,erl·hl('fll, beeau!le 
th<>y are dif<posnhle mHl snnitnry ...• Thf'y nrP hPttf'r than Ol'llimli'Y 
tissues, hecnu~r tlwy are mentholated," and "Nothing like l\Ipntho-kerchief 
to relieve all typ1•s of Ih•nll Cold!!, Sinus TroubiP, and Iluy l!'l'\'Pr, etc," 
facts being its said tissue products, thus de:;lgnated, tlPS(•ribed, and rev· 
rctsented, hnll not heen and W£'re not rccommemled hy doetors as a cure 
or rf'mcdy for h<>nd colds and otlwr ailnwnts above 1wt forth, and use 
thet·cof did not, and eould not, have any bcneflelal ell'Pcts as remedy or 
cure for buy fev£'r or sinus tronhlP, or afford any lllllll'l'dahle relief to 
those sutrerln~ th£'rf'from, and any b1•twflts whith a pntl£'nt might derive 
through use of sudt tlsstu.•R would be purely p!,;yehologienl 1111cl not physlenl, 
and said products w<>re not, as siguifiPd to eousuming public from un· 
qualified words "hundli£'rchll'f" or "kerehi£'f," artides for ulle in connec
tion with JIOSI', ftH'l', or hands and made of sillt, linPn or £'otton, and snid 
pi'Oduets wf're not llf'ttl'r thnn ordinnry hundkl'rchiPfs, either because diS· 
posable or JUf'ntholated, or for any other cuuf<e; 

With enpacity and t<>ndi'Jlcy to unfairly (l\vert trnde to It and thereby inJure 
comJ•etitors a hove elf's! gun ted: 

IIeltl, Thnt sneh nets llllll prnetil'f'S W<'re to t!H~ prejlllli<-e of tlte tmblic null 
(·ompc·tltot·s and ronstltutl'd unfair methods of comt)('t\tlon. 

lldorc .1/r. Rooert S. Jlall, trial examiner. 
J.lr. lrillian~ L. Taggal't for the Commis1:.ion. 
Mr. Fulton Rrylmt•8ld, of 'rnshington, D. C., for respondent. 

Co:MI'LAIN1' 

Pursuaut to the provisions of nn Act of Congrl's-. approved Sl·p· 
temher 2G, 1914, entitled ".\n Act to crPnte a Fe<lPral Trn1le Commis
sion, to dPfin~ its pow(>rs nnd duties, n.nu for other purpose•;," the 
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Federal Trade Commission having reason to believe that The Rieser 
Company, Inc., hereinafter designated respondent, has been and is 
Hsing unfair methods of competition in commerce as "commerce" is 
defined in said act, and it appearing to said Commission that a pro
~eeding by it in respect thereof would be in the public interest, hereby 
Issues its complaint stating its charges in that respect as follows: 
• PARAGRAPH 1. The Rieser Company, Inc., is a corporation organ
Ized, existing and doing business under and by virtue of the laws of 
the State of New York, with its principal place of business at One 
Hundred Nineteen (119) \Vest Fortieth (40th) Street, in the city 
and State of New York, enO"UITed in the manufacture of tissues and • o M 

In the sale and distribution of such products in commerce between 
the States of New York and Pennsylvania and the various other 
~tates of the United States. The factory in which it manufactures 
Its said products is located at Shamokin, in the State of Pennsylvania. 
nespondent causes and has caused its products when sold to be trans
Ported either from its place of business in the State of New York or 
from its said factory in the State of Pennsylvania to purchasers in 
the various other States of the United States. 

In the course and conduct of its business The Rieser Company, Inc., 
~as been at all times hereinafter mentioned, and now is, in competi
tion with individuals, partnerships, and corporations engaged in the 
sale and distribution in interstate commerce, of handkerchiefs, and 
of compounds, medicaments or preparations of various kinds offered 
for sale or sold for the treatment, relief, or cure of colds, hay fever, 
nnd sinus troubles.· 

PAn. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent has caused its tissue products to be 
offered for sale or sold in packages or cartons on which there have 
appeared the following representations, to wit: 

'l'h 

MENTIIO-KERCIIIEF 
The Mentholated Tissue Ilandkerchlet 

RELIEVES HEAD COLDS 
SINUS AND IIAY FEVER 

• • • 
CLEARS NASAL PASSAGES 

o reverse side of the packages or cartons bears the following 
statements: 

WilY DOCTORS RECQ:\11\IEND 1\IENTIIO-KERCIIIEF 

'l'Ley nre better than ordinary handkerchiefs, because they are disposable 
~nd snnltary ••• They nre better than ordinary tissues, lleeause they are 
lentholated I 
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Nothing like Mentho-kercbief to relieve all types of Head Colds, Sinus 
Trouble and Hay Fever, etc. 

In truth and in fact, the word "handkerchief" signifies and mean3 
to the consuming public an article for use in connection with the 
nose, face or hands manufactured from silk, linen, o~· cotton, and 
the tissue products of respondent is manufactured neither from silk, 
nor linen, nor cotton, and is not a handkerchief as the term is un
derstood by the consuming public. They are not better than ordi
nary handkerchiefs either because they are disposable and sanitary 
or mentholated, or for any other canst>. 

The tissue products of respondent designated, tlt:>scrihcd and rt:>p
resented as aforesaid have not been and are not reconm1endell by 
doctors as a cure for head colds, sinus trouble, hay fever, or simihu· 
ailments, and the use of respondent's product has not had, does not 
have and cannot have any beneficial effect as a remedy for h:ty 
fever or sinus trouble, nor dol's it have or affonl any apprrcial1lt> or 
noticeable relief to those suffering from sinus trouble or hay fever. 
Such relief as might be obtained by sufferers from ht:>:td colds would 
be limited to a conceivable, or possibly momPJttlny, clearing of the 
nasal passages, yielding n rPlil'f so slight, trmporary, HJHl trnn~ipnt 
as to be negligible. 

PAR. 3. There have been and are inuividuals, partnership:;, antl 
corporations offering for sale and selling in interstate connnerce 
hn.wlkerchiefs truthfully described. 

There are also and have bPen for many years la_st past individunH, 
partnerships, and corporations engaged in the sale in interstate com
merce of compounds, remedies, medicaments, or medical preparations 
of various kinds for the cure of or as a remedy for, or for the treat
ment or relief of colds, hay fever and sinus troubles, truthfullY 
advertised, described, and represented, both on labels appearing on 
their cartons or other containers of their prodnct, and in ather
tisements thereof. 

PAR. 4. The sale by respondent of its said product by means of the 
false and mislPading representations described in pn.ragrnph 2 lwreof 
has had and has th£> capacity and tendency to mislead and dec£>ive the 
purchasing public into the belief that the said product has been 
recommended by doctors ns a curo or renwdy for, UJHl that it mnY 
successfully sPn-e for, tla> trpnfluent and n·lief of sinus troulJle, h:t)' 
fever, and head colds nnd into the purchase of I'PspondPnt':,, protluct9 
in relianc£> on such erroneous belief. 

The aforesaid prncticPs of responrlent have had and have the 
capacity and tendency to divert trade to respondent from, and 
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thereby to injure, competitors described or designated in paragraph 
3 hereof, offering for sale and .selling in interstate commerce hand
kerchiefs of various kinds, compounds, remedies, medicaments or 
medical preparations for the treatment, relief, or cure of sinus 
trouble, hay fever, or colds. 

PAn. 5. The above and foregoing practices of respondent, de
scribed in paragraph 2 hereof, have been and are all to the prejudice 
of the public and of respondent's competitors, and have constituted 
and constitute unfair methods of competition within the meaning of 
Section 5 of the Act of Congress entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other pur
Poses," approved September 26, 1014. 

REPORT, FINDINGs AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on l\Iay 8, 1!)36, issued and served its 
complaint in this proceeding upon respondent, namely, The Rieser 
Company, Inc., a corporation, charging it with the use of unfair 
methods of competition in commerce, in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent's answer thereto, testimony and other evidence in sup
Port of the allegations of said complaint were introduced by W. L. 
Taggart, attorney for the Commission, before Robert S. Hall, an 
~:x:aminer of the Commission theretofore duly designated by it, and 
In opposition to the alleO"ations of the complaint by Fulton Drylaw-
sk' "" h · I, attorney for the respondent; and said testimony and ot er evi-
dence were duly recorded and filed in the office of the Commission. 
Thereafter the proceeding r<'gularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence briefs in support of the complaint and in op
Position thereto a;d the oral arguments of counsel aforesaid; and 
the Commission' ha vi nO' duly considered the same and being now fully 
ad · ' "" \'lscd in the premises finds that this proceeding is in the interest 
of the public and make~ this its fi.ndilws as to the facts and its con-cl . "" 

US Ion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

:p~RAGRApu 1. The Rieser Company, Inc., is a corporation or
ganized, existing, and doing business under and by virtue of the laws 
of the State of New York, with its principal place of business at 
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119 West Fortieth Street in the city and State of New York. It 
is engaged in the manufacture of tissues and in the sale and distri· 
bution of such products in commerce between the States of New 
York and Pennsylvania and the various other States of the United 
States. The factory in which it manufactures its said products is 
located at Shamokin, in the State of Pennsylvania. Uespomlent 
causes and has caused its products, when sold, to be transported 
from its place of business in the State of New York, or from its 
said factory in the State of Pennsylvania, to purchasers in the var· 
ions other States of the United States. 

PAR. 2. In the course aml conduct of its business, the Rieser 
Company, Inc., has been at all times hereinafter mentioned, and now 
is, in competition with individuals, partnerships, and coq1orations 
engaged in the sale and distribution in interstate commerce, of hand· 
kerchiefs and of compounds, medicaments, or preparations of var· 
ions kinds offered for sale or sold for the treatment, relief, or cure 
of colds, hay fever, and sinus troubles. 

PAn. 3. Respondent causes its tissue products to be offered for 
sale or sold in packages or cartons on which there have appeared 
the following representations, to wit: 

MENTIIO-KEUCIIIEF 

The Mentholat<'d Tissue Ilandkerdtlet 
RELIEVES HEAD COLDS 

SINUS AND HAY FEVER 

• • • 
CLEARS NASAL PASSAGES 

The reverse side of the packages or cartons bears the following state· 
ments: 

WilY DOCTORS RECQ:\IMEND l\IENTIIO-KERCIIIEF 

They are better than ordinary handkerchiefs, b<'canse they are disposable 
and sanitary • • • They are better than ordinary tissues, because they are 
mentholated. 

Nothing like Mentho-kerch!et to rel!e\·e nil types of llen<l Colds, Sinus 
Trouble nnd Hay Fever, etc. 

PAn. 4. The tissue products of respondent, designated, described, 
nnd represented, ns aforesaid, have not Lcen nnd are not recom· 
mended by doctors as a cure or remedy for head colds, sinus trouble, 
hay fevPr, or similar ailments. The uso of respondent's product 
has not had, does not have, and cannot have any beneficial effect as 
a remedy or cure for hay fever or sinus trouble. Said products do 
not afford any nppredaLle relief to those suffering from sinus 
trouble or hny fever. 
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~.AR. 5. There are individuals, partnerships and corporations of
fermg for sale and selling in interstate commerce handkerchiefs 
truthfully described in competition with respondent's tissue products: 

. There are also, and have been for many years last past, indi
VIduals, partnerships, and corporations engaged in competition with 
respondent who have been offering for sale and selling in inter
state commerce compounds, remedies, medicaments, or medical prep
arations of various kinds designed for the cure of, or as a remedy 
for or for the treatment or relief of colds, hay fever, and sinus 
troubles which are truthfully advertised, described, and represented, 
both on labels appearing on their cartons or other containers of their 
Products and in advertisements thereof. 

I>An. 6. It is the consensus of medical opinion that menthol ex
tet·nally applied will not relieve lwad colds, sinus trouble, or hay 
~ever, but that a patient suffering from a head cold may by the 
Inhalation of menthol vapors of considerable strength get a soothing 
~e~s~tion through the respiratory tract. The consensus of metlical 
PiniOn is that common colds ure caused by an unfiltcrable virus; 

t~at one of the effects of the cold is congestion of the nasal passages, 
t at :menthol when mixed with oil is frequently inserted into the 
nostrils for the purpose of easing this congestion. The effect of 
the menthol is to create a cooling and soothing sensation within the 
~ostri~s, and unless the congestion is too severe the patient has 
ess dlfliculty in breathing. This is not, however, a treatment for 

;·!le .con~mon cold in the strict sense, but. is ~imply a t~mporary pal
Iahve m that the effect of the menthol IS slightly astrmgent. 1\Icn-

thol } · f · · lU.S no effect on sinus trouble except m so ar as It may g1ve 
a cooling sensation to the nostrils and has no curative value in the 
treatment of hay fever. The claim of the respondent that the men
tholated tissue in question will relieve colds, hay fever, and sinus 
~rouble is a gross exaggeration and the tissues of respondent would 
e absolutely worthless in the treatment of common colds, hay fever, 

and sinus trouble. .Any benefits which a patient might derive 
tlu·ough the use of said tissues would be purely psychological and 
llot Physical. 
. :PAn. 7. The claim that said tissul's relieve colds, hay fever and 

~~n~s trouble is erroneous. The am01~nt ~f menthol vapor. that cun 
e Inhaled from the ti~sucs in questiOn IS barely percl'ptible to a 

Pe1·s 'I · ·1 tl t · ·on not suffcrin.-r from any of the ai mcnts mcntwncu, 1a IS 
to say, common coWs hay fever and sinus trouble and would be 
l'Ilt' · ' ' ' ' t Irely ImpercPptible to one sufl'erin.-r from common cold or smns 
t·ouLle. b 
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PAR. 8. Tlte use of the words handkerchief or kerchief unaccom
panied by such qualifying and descriptive words as "paper'' or 
"tissue paper" signifies and means to the consuming public an article 
for use in connection with the nose, face, or hands, manufactured 
from silk, linen, or cotton and does not include the type of product 
manufactured by respondent. The tissue products of respondent 
tlre not manufactured from silk, linen, or cotton and are not a 
handkerchief as the term is now understood by the consuming public. 
·when the words "tissue paper" or "paper" accompanying the words 
handkerchief or kerchief the public is placed on notice as to the 
nature of the product described. Respondent's tissue product is 
not better than ordinary handkerchiefs either because they are dis· 
posable or mentholated or for any other cause. 

PAR. 9. The aforesaid practices of respondent have had, and now 
have, the capacity and tendency to unfairly din•rt trade to respond
ent from, and thereby to injure, competitors designated in para· 
graph 2 hereof, selling in commerce among and between the various 
States of the United States handkerchiefs of various kinds, and cmn· 
pounds, remedies, medicaments, or medical preparations for the 
treatment, relief or cure of sinus trouble, hay fenr or colds. 

CONCLUSlON 

The aforesaid acts and practices of the respondent, The Rieser Com· 
pany, Inc., are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in corn· 
merce within the intent and meaning of Section 5 of an Act of Con· 
gress approved September 2G, 1!>14, entitled "An Act to create a Fed· 
eral Trade Commission, to define its powers and duties, and for other 
purposes." 

OllDER TO CEASE AND DESIST 

This proC('('ding having been heard by the Federal Trade Commis· 
sion upon the complaint of the Commission, and the answer of the 
respondent, testimony and other evidence taken before Robert S. 
Hall, an examiner of the Commission theretofore duly designated bY 
it, in support of tho allegations of said complaint and in opposition 
thereto, briefs filed herein, and oral arguments by William L. Tug· 
gart, counsel for the Commission, and by Fulton llrylawski, counsel 
for the re!';ponclent, nnd the Commission havinrr made its findings ns 
to the facts and its conclusion that said respo17dent has violated the 
provisions of an Act of Congress, approve~! September 2G, 1914, 
entitled, "An Act to create a Federal Trade Commbsion to define its 
powers and duties, and for other purposes." ' 
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It is ordered, That the respondent, The Rieser Company, Inc., its 
officers, representatives, agents, and employees, in connection with 
!he oil'ering for sale, sale, and distribution of its tissue products in 
Interstate commerce or in the District of Columbia, do forthwith 
cease and desist: 

(1) From representing that its tissue products are better than or 
superior to ordinary handkerchiefs because they are sanitary and 
disposable or because they are mentholated; that use of its tissue 
Products will clear the nasal passages; that its tissue products have 
Lf'en recommended by doctors as a cure or remedy for sinus trouble, 
hay fever, and head colds or that said products are beneficial in the 
h'eatment of such ailments and conditions. 

(2) From u~ing the words "handkerchief" or "kerchief" as 
descriptive of its tissue products unless there also appears in close 
Proximity thereto and in equal prominence therewith the words "tis
sue paper" or "paper" written or printed in letters of clear and 
easily readable type. 

It is further ordered, That the respondent shall, within 60 days 
~fter service upon it of this order, file with the Commission a report 
~n Writing setting forth in detail the manner and form in which it 

as complied with this order. 
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IN THE MATIER OF 

MISS MORRIS CANDIES, INC. 

COMPL.\INT, FI:SDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOL.\TIO:-i 
OF SEC. 1'i OF AN ACT OF CONGHESS API'HOVIW SEI"£. 26, lOU 

Docket S132. Complaint, Muy 15, 193"1-Decision, June 30, 1f!J"' 

'Vhere a corporation engaged in munufncture and sale of eandy, including 
certain assortments which were so packed and ussPmllled os to invoh·P, 
or which were designed to or might Involve, use of n lottery scheme wlwll 
sold and distributed to ultimate consumers thereof, and which included 
sueh assortments ns a number of paclwges of candy of varying size, to
gether with a punchbourd, for sale to the consuming pul~lic under a plUJl, 
and In acconlanC'e with !':aid Lonnl's ex plana tory ll'gPnd, by whieh tho~e 

punching by chance certain numbers received specified padwge of candy, 
and person making la:-t punch In (•ach of sections Into which bonn! wns di
vided r<'Ct'ived f'Jl<'CifiPd pad:nge, and others received nothing for thrh' 
five cents other than privi!Pge of mnklng a puneh-

Sold, to wholpsalers and johhPrs, such assortments for di:-vlay and rPsale to 
purchasing public by retail <leal<'l'S tlu•reln In accordance wilh afon'sfli<l 
sales plan, nnd thl're!Jy supvlit'd to nnd placl'd in the hands of others t11c> 
mrans of comltwtlng a lottery In tl1e !'>ale of its said products In uecortl· 
ance with such plan, contrary to public polley long rPcognlz<'d by thC 
common law nnd criminal statutes and to nn esta!Jlishe1l pnLlic policy of 
the United States Government, and In comp<'tition with mnny who, un
willing to offer or s!'ll candy so pack<'d nn!l lli"S<'Illhlell, or otherwise 
nrrangrd and pnrl{('d for snle to pun·hnsing public, as to Involve n gaJlla 
of chance, refrain therefrom: 

With capacity and tendency to Induce purchasers to bny its snid produ1-t Ill 
preft'rf'nce to that offered aud sold by its competitors, and with rNmlt 
that mnny dealers In and ultimate purchnRf'rs of candy were attracted 
by said m<'thod nnd manner of packing Rami' and by elt•mf'nt of c1u111ce 
Involved In sale therf'of as aforesaid, and thf'rehy Induced to purchnsc 
said candy, thus paekrd and sold hy it, ln JlrPfrrmrr to that otl'rred and 
sold by said competitors who do not use same or equivalent method, nlld 
with teudency and capacity, because of said game of chance, to divert 
to it trade nnd custom from its aforesaid compPtitors, exclude from canrl1 
trade all competitors who are unwilling to and do not use same or equtv· 
alent method hf'cnuse unlawful, l!'ssrn competition In sneh trade, tf'nd tO 
create a monopoly therc•of In 1t and sueh other dll'itrlhutors as do u;:e 
same or eqnlvnlrnt mPthod, <l<'prlve pnr<"hnslng pnlollc of hen<'flt of tree 
comp!'tl!lon thPrl'ln, nnd eliminate from said trade nil nrtunl, nnd excltJIIl' 
ther<'from nll potf'ntlal, eomp!'tltnrs who do not allol't 11111! u~P snC'Il or 1111 

equivalent method: 
Held, That such nets nnd prnc·tlees w<'re to the prdndlce of the public aud 

competitors and constituted unfair methoos of competition. 

Mr. llen1'1J 0. Lanl~ nnd !llr, P. 0. KollnsH for the Commission. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to belieYe that Miss 
Monis Candies, Inc., a corporation, hereinafter referred to as re
"'Pondent, has been and is using unfair methods of competition in 
commerce, as "commerce" is d£>finf'd in said act of Congress and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

l>AnAGRAI'II 1. The respondent, l\Iiss Morris Candies, Inc., is a cor
po.ration organized and doing business under the Jaws of the State of 
Minnesota, with its principal office and place of business located at 
~ 1!-19 Third Strcrt North, in the city of Minneapolis, State of 
l linnesota. Respondent is now and for· several years last past has 
le.en engaged in the manufactme of candy and in the sale and dis

tl'IL t · . II 1011 thl'rPof to wholesale dealPrs and jobbers located at points 
~~~ the State of Minnesota and in the States of Wisconsin and Iowa. 

1
\espondent causes nnJ has caused its said products when sold to 

h~i h·anspu.rted from its. principal place of business i1: tl1e city of 
lllteapohs, State of l\hnnesota, to purchasers thereof 111 the States 

~! ~Iinnesota, 1Visconsin, and Iowa at their rC'spective points of lo
tion. There is now, and has been for several years last past, a 

~~Urso of t rauo and commerce by said respondent in such candy be
t! een and among tho States of the United States above named. In 

1.e coutse and conduct of said business, respondent is in competition 
'~'Ith other curpomtions and with partnerships and individuals en-

tglaged in the manufacture of camly and in the sale and distribution 
tereof · l I · S f tl lJ . - 111 cmnmerce between llll( among t te vanous tates o te 
nited States 

l l?An. 2. In ~he course and conduct of its business as described in 
:~~ll~t·aph 1 hrreof, re:;pondent sells and has sold to wholesale dealers 
t . JoLbers val'ious assortnwnts of candy so packed and assembled as 
l~t 111

" 01 n-', or which are desig-ned to or may involve, the use of a 
II tery sdwme "hen sold and distributed to the ultimate consumers 
r
1
;ereof. Su<'h assortments are composed of a number of packages 

.. ,;andy of varyin(Y' sizPs to .. cthrr with 11 device commonly callPJ 
" l)t 1 ,.., ' b l d. trib lllc tLoard." The said packages of candy nre sold am J.s-
t] Ute!l to the consuminO' public hy meaJ!S of said punchboanl m 

1e fo]] . n 
owmg numnrr: 
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The saiu boards have a number of holes within which are secreted 
slips of paper bearing a printed number, and the area of the boards 
in which the said holes are placed is divided into sections. Sales are 
5¢ each, and each purchaser is entitled to one punch from said board. 
When a punch is made, the slip of paper bearing a printed number 
and secreted in said hole is disclosed. The numbers begin with one 
and continue to the number of holes there are on the board, but the 
numbers are not a.rranged in numerical sequence. The board bears 
statements informing purchasers and prospective purchasers that 
certain numbers receive a specified package of candy, and that the 
last punch in each section re.ceives a specified package of candy. 
Persons who do not qualify by punching one of the specified num· 
hers from the board, or by punching the last punch from one of the 
sections, receive nothing for their money other than the privilege of 
punching a number from said board. The slips bearing the printed 
numbers are effectively concealed from purchasers and prospective 
purchasers until a selection has been made and the p:u·· 
ticular punch separated from the boaru. The fact as to whether ll 
purchaser receives one of the packng<>s of candy, or nothing other 
than the privil<>ge of punching a number from said hoaru, for the 
payment of 5¢, is thus dctermin('d wholly hy lot or chance. 

Hcspondent manufactures, sells, and distributes seveml as::;ort· 
ments of candy involving the use of a punchboard in the sala nnd 
distribution thereof to the consuming public, but all of the said 
assortments involve the same principle ns s<>t forth abovE>, anu varY 
only in detail. 

PAR. 3. The wholesale dealers and jolJlJers to whom responde~Jt 
sells its assortments l'l.'sell said assortments to retail dealers, and sn1d 
retail dealers l.'xpose said assortments for sale and s<>ll the same to the 
purchasing public in accordance with the aforl'sn.id sales plan. Re· 
spondent thus snpplil's to and placPs in the llflnds of others the means 
of conducting lotteries in the sale of its prouuct in accordance with 
the sal<>s plan hereinabove set forth; and said sai<>R plnn has the 
capncity and tend<>ney of inducing purchasers th('rl'of to pur('hnsc 
r<><;pondent's snid prmlnct in pref('rence to candy oJTetwl for sale nnd 
sohl by its competitors, 

PAn. 4. The sale of said cancly to the purchasing public in the 
mann<>r ahove nll<>g<>d involve's a game of chance or the sale of ~ 
chance to procure paclmgPs of C1\ndy. The use by respondent 0

1 sai1l ml'thod in the sale of candy, and the sale of cnndy by 11~ 1 ( 
through the use th('reof and by the aid of said methocl is n. prllctJce 
of the sort which the common law nnd criminal stntn~l's have )otlg' 
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deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use 
by respondent of said method has the tendency unduly to hinder 
Competition or create monopoly in this, to wit: that the use thereof 
has the tendency and capacity to exclude from the candy trade com
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. Many persons, firms, ami 
corporations who make and sell candy in competition with the re
spondent, as above alleged, are unwilling to offer for sale or sell 
candy so packed and assembled as above alleged, or otherwise ar
ranged and packed for sale to the purchasing public so as to involve 
a game of chance, and such competitors refrain therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
cfndy and by the element of chance involved in the sale thereof in 
t le manner above described, and are thereby induced to purchase said 
~andy so packed and sold by respondent in preference to candy of-
ered for sale and sold hy said competitors of respondent who do not 

Use the same or equivalent mE'thods. The use of said method by re
srondent has the tendency and capacity, because of said game of 
c lance, to divert to respondent trade and custom from its said com
f"'titors who do not use the same or an equivalent method; to exclude 
rom said candy trade all competitors who are unwilling to and 
~ho do not use the same or an equivalent method because the same 
~s Unlawful; to Jessen competition in said candy trade and to tend 
0 create a monopoly of said candy trade in respondPnt and such 

Other distributors of candy as use the same or an equivalent method; 
an~ .to deprive the purchasing public of the benefit of free com
jetibon in said candy trade. The use of said method by respondent 
:}~8 the tendency and capacity to eliminate from said can~y trade 
p .actual competitors, and to exclude therefrom all potential com-
etJtors who do not adopt and use said mC'thocl or an equi\'alent 

tnethod. 

El£) Jl An. G. The afor!'mentioned method, acts, and practices of re
co onde~t at·e all to the prejudice of th~ public and of respmHIC'nt's 
ti lllpctl(ors, ns hereinabove nliC'ged. Said method, nets, and prac
thc<'s. constitute unfair methods of competition in commerce within 

e tnt · I '1 ''An ent ancl mC'aning of Section 5 of an Act of Congre~s, ent1t eu 
an<] Act to create n F!'df'ral Trade Commission, to define 1ts powers 

duties, nn<l for other purposes," approved September 2G. 1914· 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 2G, Hl14, entitled. "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on l\fay 15, 1937, issued and on l\fay 
17, 1937, served its complaint in this proceeding upon the respondent, 
.l\1 iss Morris Candies, Inc., a corporation, charging it with the use o£ 
unfair methods of competition in commerce in violation of the pro· 
visions of said act. After the issuance of said complaint and the 
filing of respondent's answer thereto, the Commission, by order 
entered herein, granted respondent's request for permission to with· 
draw said answer and to substitute therefor an answer admitting 
all the material all<'gations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer was duly filed in the office of the Commission. 
TllCreaft£>r, this proc£>eding regularly came on for final hearing he· 
fore the Commission on the said complaint and the substitute answer, 
briefs and oral argument of couns£>1 having be£>n waiYed; and the 
Commission, having duly consi1l£'re1l the same nnd hPing now fullY 
advised in the premis(•s, finds that this proceeding is in the interest of 
the public and mnkes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO TilE FACfS 

PARAGnAI'II 1. The respondent, Miss Morris Candies, Inc., is 11 

corporation organized and doing business under the Jaws of the 
State of .Minnesota, with its principal oflice and place of busin~ss 
locat£>d at 517-19 Third Street North, in the city of MinneapoliS, 
State of Minnesota. Respondent is now, and for several years last 
past has been, engaged in the manufacture of candy and in the sale 
nn<l distribution thereof to wholrsale denlrrs nnd jobLrrs locntCll ~t 
points in the State of Minnesota an<l in the StatPs of WisconsJJl 
and Iowa.. Rer,:pondent caul'es and has caused its said protlnctS 
when sold to be transported from its principal placl's of Lusinrss 
in the city of Mim)l'npolis, State of Minnesota, to purchasers thereof 
in the States of Mimwsota, 'Visconsin, and Iowa at their resprcth'll 
points of location. There is now, and has b£>en for several y£>nrs l:,st 
past, a course of trade and commerce by said respondent in snch 
candy l1etween and among the States of the United Statt's u~,o~·~ 
named. In the course and conduct of said business, respondent 19.1 

c~n~petition with o.ther corporations and with partnrrships and '':i 
d1nduals engaged m the manufacture of canlly and in the sul13 u!l 



1\fiSS l\IOURIS CANDIES, INC. 415 
410 Findings 

distribution thereof in commerce between and among the various 
States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
an~ jobbers various assortments of candy so packed and assembled as 
to lllvolve, or which are designed to or may involve, the use of a lot
tery scheme when sold and distributed to the ultimate consumers 
thereof. Such assortments are composed of a number of packages of 
can(ly of varying sizes, together with a device commonly called n. 
"punchboard." The !'laid p:1clmgE's of randy are sold and distributed 
~0 the consuming public by means of said punchboard in the follow
lng manner: 

The said boards have a number of holes within which are secreted 
~lips of paper bearing a printed number, and the area of the boards 
1

11 Which the said holt's are placed is dividl'<l into sections. Sales 
~l·e 5c each, and each purchaser is l.'ntitled to one punch from said 
oard. "When a punch is made, the slip of paper bearing a printed 
~~mber and secreted in said hole is disclosed. The numbers begin 
l Ith one and continue to the numbl'r of holes there arc on the board 

1>llt the numbers arr not arranged in numerical sequence. The hoard 
~cars statements informing purchasers and prospective purchasers 

t lat CC'rtain numbers recPive a specified package of candy, and that 
~~e last punch in each section receives a specified package of candy. 
l et·sons who do not qualify by punching one of the specified num
.>C'r~ hom the board, or by punching the last punch from one of the 

Sections, receive nothing for their money other than the privilege of 
l>unching a. number from said board. The slips bearing the printed 
lltnnLers are effectively concealed from purchasers and prospective 
f>Ut·cltas('rs until a. sdection has been made and the particular punch 
separated from the board. The fact as to whether a purchaser receives 
~110 

of the packarrC's of candy or nothing other than the privilege of 
PUll I . ,.., ' . 
dete~· ll~g a nmnhC'r from iiaid board, for the payment of 5c, IS thus 

p nun(•tl wholly by lot or chance. 
of ~C'spondent manufacturt>s, sl'lls, and distributes se,·eral assortments 
ti canuy involving the us<> of a punchbonrd in the sale and distribu
inon tlwreof to the con'-nminrr publir, but all of the said assortments 

~~l\'e the same principii' as~o.;({ forth above, and vary only in detail. 
its An. 3. Tile who}psale <IPalt'rs aml jobbl.'rs to whom rPspondrnt sl.'lls 
d alssottmPnts resC'Il sail! a"lSorlm<>nts to rf'tail <lralrrs, and said retail 

ca ers . . I th . expose saH1 n~sortments for sale and sPII the same tot 1e pur-
e11:81;1g Public in accordance with the aforrsaid sales plan. Uespond

t IUs SU})plies to and places in the hands of others the means of 
lil812tm .,., 

-.Jil-29 
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conducting lotteries in the sale of its product in ttccordance with the 
sales plan hereinabove set forth; and said Hales plan has the cupacity 
and tendency of inducing purchasers thereof to purchase respondent's 
said product in preference to candy offered for sale and !:lold by its 
competitors. 

P .AH. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure packages of candy. The use by respondent of said method 
in the sale of candy, and the sale of cnmly by and through the use 
thereof and by the aid of said method, is a practice of the sort which 
the common law and criminal statutes have long deemed contrary to 
public policy, and is contrary to an established public policy of the 
Government of the United States. The usc by respondent of said 
method has the tendency unduly to hinder competition or create 
monopoly in this, to wit: that the use thereof has the tRndency and 
capacity to exclude from tlw candy trade competitors who do not 
adopt and use the same method or an equivalPnt or similar method 
involving the same or an ec1uivalent or similar element of chance or 
lottery scheme. l\f~tny persons, firms, and corpomtions who make and 
sell candy in competition with the respon(lent are unwilling to offer 
for sale or sell candy so packecl ancl assemblPd as above clescribed, or 
otherwise arranged and packed for sale to the purchasing public so 
as to involve a game of chance, ancl such compPtitors refrain there· 
from. 

PAn. 5. l\fany dealers in nnd ultimate purchasers of candy are 
11.ttractecl by responclent's saicl method and manner of pacldng said 
candy and by the element of chance involvecl in the sale thereof in 
the manner above described, and are therPby incluced to purchase 
said candy so packecl ancl sold by responclent in prefer<>nce to cand! 
offered for sale and sold by saicl competitors of respondent who do 
not use the same or an equivalent methocl. The use of said method 
Ly respondent has the tendency und capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not usc the same or an equivaknt method; to es· 
dude from said candy trade all competitors who are unwilling to 
nnd who do not use the samE> or an equivalent nwthod b<>cause the 
same is unlawful; to ll'ssen comp<>tition in said candy trad£> and to 
tl'nd to creat£> a monopoly of said candy trnde in r«'spoml£>nt and such 
othl'r distr·ibutors of candy as use the same or an equh,alent metho~ i 
and to d«'priYe the purchasing public of the bt'nefit of free compctJ· 
tion in said candy trade. The use of said methocl by respondent haS 
the tendency and capacity to t>liminate from said candy trade llll 
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actual competitors, and to exclude therefrom all potential competi
tors who do not adopt and use sai1l method or an equivalent method. 

CONCLUSION 

C Th~ aforesaid acts and practices of the respondent, Miss l\1oni9 
an~:.hes, Inc., a corporation, are to the prejudice of the public and 

r~spondent's competitors, and constitute unfair methods of comneti
~on in commerce within the intent and meaning of Section 5 of an 

ct of Congress, approved September 26, 1914, entitled "An Act to 
Cl'eate a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

Jn''I'l.tis proceedings having been heard by the Federal Trade Com-
18810n upon the complaint of the Commission and the substitute 

:~swer. of respondent, dated June 18, 1937, admitting all the material 
f egatwns of the complaint to be true and waiving the taking of 
r:;.rt~ler evidence and all other intervening procedure, and the Com
th188101~ having made its findings as to the facts and its conclusion 
g at sa1d respondent has violated the provisions of an Act of Con-
1/~ss, approved September 26, 1914, entitled "An Act to creare a 
ot~l eta} Trade Commission, to define its powers and duties, and for 

er purposes." 
c It i'1 ordered, That the respondent, l\Iiss l\Iorris Candies, Inc., n. 
orporation, its officers representatives, agents, and employees, in 

conne t' · ' d d' 'b · f l i . c Ion With the offering for sale, sale, an 1stn utwn o can< y 
n 1

1nt;rs~ate commerce, do forthwith cease and_ desist from: 
r · Selhng and distributinO' to jobbers and wholesale dealers for 

8~~~1le to retail dealers cand; so packed and assembled that sales of 
L candy to the O'eneral public are to be made, or may be mad!\ 
Y Inean f "' · · · f t · 
2 s o a lottery, gammg dence, or g1 t en .erpnse. 

ioLLeSupplying to or placing in the hands of wholesale dealers and 
'Vithors assortments of candy wl1ich are used, or which may be used, 

80 ut alteration or rearnuwement of the contents of such as-
rtrne t "' . 'f . . th 11 s, to conduct a lottery, gaming device, or g1 t enterprise m 
e sale o d' · · 1 · l · 'd t t to th r Jstributwn of the can< y contame< m sal assor men s 

3 
e public. 

nnd_ ~llpplying to or placing in the hands of who!esale dealers 
en}] J Luers assol'tments of candv ton·cther with a device commonly 
' ed " "' "' . d' 'b ll.ti a punchboard" for use or which mny be used, m Istn -

ng or II' ' · 'l se Ing said candy to the pubhc at retn1 . 

I 
I 
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4. Fumishing to wholesalers and jobbers a device commonly ealled 
a "punchboard," either with assortments of candy or separately, 
bearing a legend or legends or statements informing the purchasing 
public that the candy is being sold to the public by lot or chance 
or in accor<lance with a sales plan which constitutes a lottery, gam
ing device, or gift enterprise. 

It is further ordered, That the respondent, Miss Morris Candies, 
Inc., a corporation, shall, within 30 days after service upon it of this 
order, fi]p with the Commission a report in writing t-ctting forth in 
detail the manner and form in which it has complietl with the order 
to cease and desist hereinabove set forth. 
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l\Ioditled Order 

IN TilE MATTER OF 

:MID WEST MILLS, INC. 

MODIFYING CEASE AND DESIST ORDEn. . 
Docket 25~G. Order, July :!!, 1937 

( 'rdt•r modifying, pnn;uan t to decision of United States Circuit Court of 
Appeals in Pede-ral Tmde Co111mission v. Mid West Mills, Inc., 90 F. (2d) 
723, Commission's prior order in l\Iidwest 1\Iills, Inc., Docket 2526, 22 
F. 'l'. C. GG6, 073, prohibiting, as there set forth, use of respondent's cor
Porate or trade name "l\Iid West 1\Iills, Inc.," so as to permit such URI.', 

if qualified, as below set forth, by words "Jobbers and Converters, Not 
Mill Ownet·s or 1\Iill Operators." 

Befol"e llfr. 1Villia,rn 0. Ree·ves, trial examiner. 
Mr. George Foulkes for the Commission. 
/( mnfner, II a! ligan & ]If arkB, of Chicago, III., for respondent. 

J.IoDn'IEP OnDER TO CF.AS~ AND DESisT 

.'l'l.lis proceeding, having been heard by the Federal Trade Com-
11118~!0 I l . f 1 C . . I , · n upon t 1e comp amt o t tc ommrsswn, t te ans\ver of re-
spondPnt, testimony and evidence taken before William C. Reeves, 
~n exami!ler of the Commission theretofore duly designated by it, 
~n Support of the chnr<rcs of said complaint and in opposition there- I 
. 

0
' briefs filed herein,"" and the Commission, having made its find-

11.1gs as to tl1e facts and its conclusion that mid respondent has 
~-~olatr1l the provisiolls of an Act of Congress approved September 
.1 .'.H>l4, entitb1 ".An Act to create a Federal Trade Commission, to 
r.~l'flne . . . 
e Its powers and dutws, and for other purposes,'' and havmg 
r ntered its order directin rr the respondent, its officers, agents, rep-
esent t' "" . f l u f . a Ives, servants, and employees, to cease and desist rom the I tt an· IllNhods of competition set forth in its said findings as to 

S~~ facts; and the Commission, having thereafter filed, in the United 
pi;<tte~ Circuit Court of Appeals for the Seventh Circuit, an ap-
an'fatJOn for the enforcement of its said order to cease and desist; 
Ita t,· thereaftC'r, in said proceeding in said Court, such proceedings 
ht :~ng L:en had that, on the 15th day of June 1D37, said Court stated 
'i"A!~]s] ?Pillion that if respondent did not vohntarily strike the word 

1 s' f· · · 1 Il 1 I · f · · torn I om Its name, 1t s 10n ( c ear y m orm 1ts prosprct1ve ens-
apr ~rs ?f the true facts, and having denied the Commission's said 
en.t > !Cation for enforct>ment, but wHhout pr('judice to an order being 
lVo:~ec} b~ the Commission directing the addition of appropriate 
"Pol J w1nch will c1early convey to the public the fact that re-

1 {'nt neither owns nor operates a mill-
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It iY ordered, That the respondent, :Mid 'V Pst Mills, Inc., a cor
poration, its officers, agents, representatives, servants, and employees, 
in connection with the offering for sale and sale of upholstering 
fabrics, "·oo<.len frames, pa<.lding, felt, springs, and all other such 
material, relatiYe to the construction of furniture, in interstate 
commerce; 

1. Cease and desist from the use of the corporate name Mid 'Vest 
:Mills, Inc., or any other name of the same or familiar import, unless 
and until there be used, in type of the same size and equally con
spicuous, in immediate connection and conjunction with said name, 
wherever used, whether on stationery, garment labels, tickets, in
voices, or other written or printed matter, the words "Jobbers and 
Converters, Not 1\Iill Owners or Mill Operators"-or 

2. If respondent desires not to use the qualifying and modifying 
terms set forth in paragraph 1 hereinabove, that it cease and <.lesist 
altogether from the use of the word "Mills" either standing n.lone, 
or in connection or conjunction with any other word or words, in 
its corporate name, and on stationery, garment labels, tickets, in
voices, or other written or printed matter. 

It is further ordered, That the respondent above named, within 
30 days after the service upon it of this or<.ler shall file with the 
Commission a report in writing setting forth in detail the manner 
in which this order has been 1'\omplied with. 
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IN TilE l\IA'ITER OF 

VISCOSE COMPANY ET AL. 

COl\Ipf.AI~T. FINDI:-!GS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN AC'f OF CONGHESS APl'HOVED SEPT. 26, 1914 

Docket 2161, Cmuplaint, Feb. 1, 1931,-Dccision, July 3, 1937 

Where t en corporations engaged in the manufacture of substantially nil the 
VIscose rayon yarn made in the United States, and in the sale and dis
tribution thereof to rayon cloth knitters for manufacture into cloth, and 
subsequent sale, distribution, and use for making of articles of wear 
therefrom, and constituting sole source of supply of such rayon yarn for 
knitters, users of approximately forty-five percent of all such yarn used 
by an classes or kinds of purchasers, and also sole source of supply for 
Other users of such yarn, and, prior to the acts below set forth, in corn
Petition as to price with one another in the sale thereof between and 

For among States, Territories, and District of Columbia-
.the Purpose of eliminating price competition among themselves, entered 
~nto an agreement, combination, understanding, and conspiracy among 
heiUselYes to fix and mnintaln uniform prices to be exacted by them from 

their 1 • pure 1asers of rayon yarn, and thus to fix the price of sa1d product 
entering into interstate commerce, and did, during a period, thus fix nnd 

\\7· lllaintaln such uniform prices; . 
lth effect of actually hindering and preventing price competition in the sale, 

among the various States, the Territories, and the District of Columbia, / 
of such yarn, increasing prices therefor paid by users thereof, prices of I 
cloth Illude therefrom, and prices of rayon articles of wear, and with 

II ,1 dangerous tendency so to hinder and prevent such price competition: 
c d, Tbut such acts and practices were to the prejudice of the public and 

corn.petitors and constituted unfair methods of competition. 

~efore Mr. John W. Addison, trial examiner. 
Ill'..: ~· Edward L. Smith and Air. !larry A. Babcock for the Com

lss1on. 

lerll/r, John G. Jackson and Mr. Stephen P. Nash, of Jackson, Ful
\\1 l,IN"ash & Brophy and Mr. John W. Davis, of Davis, Polk, Ward-

e G d · ' c· f v· C M' ar mer & Reed, of New York 1ty, or 1scose o. 
d r. J. Darry Covington Jllr Dean 0. Acheson and .~Jr. H. Thoma.<J 
in'l.lstern, of Covinrrton B~rlin~ Rublee, Acheson & Shorb, of Wash-

gton D o ' o . . 
bup ' · C., and Mr. Willian~ S. Gregg, of Wilmmgton, Del., for 

Jt ont Rayon Co., Inc. 
\Vi {· F. Sims lllcOrath and Mr. Arthur L. Fisk, of Cadwalader, 
andc ersham & Taft of New York City, for Tubize Chatillon Corp. 

A.m. . ' 
Mr er1?an Enka Corp. . . 

fo .. I· leFslze Nlclwls of Tolles Horrsett & Gmn, of Cleveland, Oluo, 
• nd · ' 0 

ustnal Rayon Corp. 
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Air. Eustace Sellgman and Mr. Iinzer B. Wyatt, of Sullivan & 
Cromwell, of New York City, and Mr. William S. Culbertson of 
Culbertson & LeRoy, of ·washington, D. C. for North American 
Rayon Corp. 

Nr. Earle J. Machold and Mr. Chauncey P. Williams, Jr. of Le
Boeuf, Winston, ~Iachold & Lamb, of New York City, for Skenandoa 
Rayon Corp. 

Mr. Louis 1lf. Denit and Mr. Thoma.<J Searing Jackwn of Branden
burg&., Bramlenburg, of 1Vashington, D. C., for Delaware Rayon Co. 

J(lein & Diel11n, of Cleveland, Ohio, for Acme Rayon Corp. 
Mr. John C. Parsons, of Robinson, Robinson & Cole, of Hartford, 

Conn., for The Belamose Corp. 
},Jr. G. lV. Ilaight, of.Cravath, DeGersdorff, Swaine & Wood, of 

1Vashington, D. C., for Price, 1Vaterhouse and Co. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission having 
reason to believe that the Viscose Company, DuPont Rayon Com· 
pany, Inc., Tubize Chatillon Corporation, Industrial Rayon Cor
poration, American Glanzstoff Corporation, American Enka Cor
poration, Skenandoa Rayon Corporation, Delaware Rayon CompanY1 
Acme Rayon Corporation, The Belamose Corporation and George 
Oliver May, vVilliam n. Campbell, Joseph Edmund Sterrett, Rob
ert 0. Berger, John II. Bowman, Charles P. Carruthers, David 1. 
Grey, John C. Scobie, Frank C. Belser, John Medlock, "William D. 
Bonthron, Ismay G. Pattinson, Thomas Jackson, Donald Arthur, 
Geoffrey G. Rowbotham, Francis B. Byerly, Percival F. Brundage7 
1V. 1V. Law, J.P. Dawson, A. L. Brockway, E. Christensen and :R· 
F. Starkey, copartners, trading as Price, vVaterhouse and Com· 
pany have been and are using unfair methods of competition in 
commerce as "commerce" is defined in said act and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

PARAGR.\rn 1. Respondent, the Viscose Company, is a corpo· 
ration organized, existing, and doing business under and by vir· 
tue of the laws of the State of Pennsylvania, with its princip:.tl 
office and place of business at New York City, and with branch of· 
fices in Providence, R. I., Charlotte, N. C., Chicago, Ill., and Ph!l
adelphia, Pa., and with factories located in Pcnnsyl\'ania, Virginllt, 
and 1Vest Virginia. 
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R.espondent, DuPont Rayon Company, Inc., is a. corporation or
Tamzed, existing, and doing business under and by virtue of the 
~Ws o~ the State of Delaware, with its principal office and place 
~ bu~mess located at New York City, N. Y., and with manu
;cturmg plants located at Buffalo, N. Y., Old Hickory, Tenn., and 

lllpthill, Va. 

R.espondent, Tubi.ze Chatillon Corporation, is a corporation or
faDized, existing, and doing business under and by virtue of the 
~w~ 0 .f the. State of Delaware, with its principal office and place 

Q usmess m New York City, and with manufacturing plants lo
cated t H R a opewell, Va., and Rome, Ga. 
g .espondent, Industrial Rayon Corporation, is a corporation or
l anized, existing, and doing business under and by virtue of the 
Q~w~ 0! the State of Delaware, with its principal office and place 
pl usmess located in New York City, and with a manufacturing 

ant located in Cleveland, Ohio. 
Ql' Respondent, American Glanzstoff Corporation, is a corporation 
la gamzed, existing, and doing business under and by virtue of the 
Qt~ 0 .£ the State of Delaware, with its principal office and place 
tu . USiness located in New York City, N. Y., where its manufac-
~ng plant is also located. 

iz ~esp~n~ent, American Enka Corporation, is a corporation organ
Qfe ' ex1stmg, and doing business under and by virtue of the laws 

11 the State of Delaware, with its principal office and place of busi
P::~ located in New York City, N. Y., and with a manufacturing 

R t located at Enka, N. C . 
. espondent, Skenandoa Rayon Corporation, is a corporation or

~:nlzed, existing, and doing business under and by virtue of the la,~s 
11 the State of New york with its principal office, place of busi-

ess and ' · U · · · d S f ~ manufacturin.,. plant located m tiCa, m sa1 tate o 
ew York "" 
Uesp 1. · · · d e . . on( ent, Dillaware Rayon Company, IS a corporatiOn orgamze , 

XIstinrr d · · f l 1 f tl St ""' an do1n.,. business under and by VIrtue o t 1e aws o 1e 
an~te of Dehnvar:, with its principal office an~ place ?f business 
D I manufacturing plant located at New Castle, m the sa1d State of 

e aware 
nespo d. . • t' ·. d ex:ist. 11 ent, Acme Uayon Corporatwn, Is a corpora 1011 orgamze , 

St Ing, and doinrr business under and by virtue of the laws of the 
rn ate of Ohio, w{th its principal office and place of business and 

anttfa t · 1 d · 'd (,.:!t t Qf Oh' c urmg plant located in the city of Cleve an , m sa1 o a e 
10, 

neS})OJ d • ' ' t' . d ~X:istinrr 1 ent, T.he llehmose Corporatwn, IS~ corpora 10n orgamze , 
"'' and domg business under and by virtue of the laws of the 

I 

I 
I 
I 

·I 
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State of Connecticut, with its principal office and place of lmsiness 
ami manufacturing plant located at Rocky Hill, in the State of 
Connecticut. 

PAR. 2. Respondents, George Oliver May, William B. Campbell, 
Joseph Edmund Sterrett, Robert 0. Berger, John H. Bowman, 
Charles P. Carruthers, David I... Grey, John C. Scobie, Frank C. 
Belser, John Medlock, ·william D. Bonthron, Ismay G. Pattinson, 
Thomas Jackson, Donald Arthur, Geoffrey G. Rowbotham, Francis 
13. Byerly, Percival F. Brundage, "\V. W. Law, J. P. Dawson, A. L. 
Brockway, E. Christensen, and R. F. Starkey, are and have been 
since January 1931, a copartnership doing business as Price, "\Vater· 
house and Company, with their office and principal place of business 
in the city of New York, State of New York, and with branch of
fices located in various other cities of the United States. As such 
copartnership they are, and since their organization (which was 
prior to 1931) have been, engaged in the practice of public account
ing and of auditing the books and accounts of various individuals, 
partnerships, and corporations in various cities of the United States. 

PAn. 3. The respondents named in paragraph 1 hereof are now, 
and since their organizations, have been engaged in the manufac· 
ture at their respective manufacturing plants, of Viscose rayon yarn 
nnd in the sale thereof throughout the various States of the United 
States, the TerritoriC's thereof, and the District of Columbia. In 
the course and conduct of their businesses all of the said respondents 
11amed in paragraph 1 hereof, for more than five years last pnst, 
l1ave caused, and still cause, such Viscose rayon yarn when sold by 
them, to be transported in interstate commerce from their respective 
places of business to, into and through various States of the United 
States other than the States in which they respectively have their 
factories and places of business, to the purchasers in such other 
States to whom such Viscose rayon yarn is and has been sold. Such 
viscose rayon yarn is knitted by the purchasers thereof located in 
various States of the United States into rayon cloth, which is sold 
by such purchasers to manufacturers of garments and of other 
articles of wear, located in various cities in the United States, and 
f:nch purchasers cause such rayon cloth, when sold by them, to be 
transported in interstate commerce from their respective places of 
husiness to, into, and through States of the United States other tha.n 
Uw States in which they respectively have their factories and places 
of business to the purchasers thereof in such other States to whom 
such rayon cloth is sold. Manufacturers of such rayon garments and 
of other rayon articles of wear made from cloth sold to them, by pur
chasers of viscose rayon yarn made by the respondents named in 
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paragraph 1 hereof, cause such rayon garments and other rayon 
articles of wear when sold, to be transported, in interstate com
merce, from their respective places of business into and through 
States of the United States other than the States in which snell 
manufacturers of rayon garments and of sqch other rayon articles 
of Wear have their factories aml places of business, to their pur
chasers in such other States to whom such rayon garments and other 
rayon articles of wear are and have been sold. And the sale by re
spondents of viscose rayon yarn in interstate commerce, is thus fol
lowed by interstate commerce in rayon cloth knitted from such yarn 
and subsequent thereto by interstate commerce in rayon garments 
nnd other articles of wear made from such cloth. 

PAR. 4. The amount of viscose rayon yarn manufactured and sold 
by the respondents named in paragraph 1 hereof constitutes, and 8,t 

a~l times since October 1931, l1as constituted, substantially all of the 
VIscose rayon yarn manufactured in the United States. The amount 
of yiscose rayon yarn used by rayon cloth knitters constitutes ap
l)roximately 45% of all the viscose rayon yarn solU in the United 
States and is greater than the amount of viscose rayon yarn used by 
any other class or kind of purchasers of such viscose rayon yarn. As 
11
· consequence the price paid by knitters of viscose rayon yarn influ

ences and controls the price of viscose rayon yarn purchased by 
Users :other than knitter.s. Knitters of viscose rayon yarn and 
0.ther users of viscose rayon yarn haYe no source of supply and, 
811lcc October 19:31, have had no source of supply for viscose 
rayon yam excE-pting from the said respondents. The said respond
e~ts were, prior to October 1931, in competition as to price 
'Vlth one another in the sale of viscose rayon yarn between and 
among the various States of the United States, the Territories there
of and the District of Columbia and but for the combination, agree
ment, understanding, and conspiracy hereinafter described, said re
spondents would have been at all times since October 1931, and would 
now be, in such competition with one another. Knitters and other 
~tsers of viscose rayon yarn were, prior to October 1931, respectively 
ln Price competition with one another in the sale of rayon cloth and 
~1ther articles made from viscose rayon yarn, between and among 
t l.e Various States of the United States, the Territories and the Dis-
~Ict of Columbia and but for the combination, agreement, under

IS t~nding, and conspiracy hereinafter described, said knitters and 
~ ler users would have been at all times since October 1931, and 

ou}d still be, respectively in competition as to price with ono 
another, 
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PAR. 5. In October 1!)31, or thereabouts, the respondents named in 
paragraph 1 hereof, for the purpose of eliminating price competi-
1 ion among themselves, entered into, have since carried out and are 
f'till carrying out, an agreement, combination, understanding, and 
<:onspiracy among themselves, to fix and maintain and by which they 
have fixed and maintained uniform prices to be exacted by them 
from their purchasers of viscose rayon yarn and thus to fix tho 
price of viscose rayon yarn entering into interstate commerce. Pur· 
suant to and for the purpose of carrying out the said agreement, 
combination, understanding, and conspiracy, the said respondents 
have, among other things, done the following: 

(a) By agreement among themselves have fixed and maintained 
and still fix and maintain uniform prices for viscose rayon yarn 
sold by them and by each of them; 

(b) Agreed to curtail and limit, and pursuant to such agreement, 
have curtailed and limited and still curtail and limit the amount of 
viscose rayon yarn produced and sold by them and thu.3 by agree· 
ment they have limited and still limit the supply of viscose rayon 
yarn, of rayon cloth and of rayon garments and other articles of 
rayon wear entering into interstate commerce; 

( o) In order to detect and find any variation by any of them frorn 
the prices of viscose rayon yarn so fixed by them, and in order to 
detect and find any violation by any of them of their said agreement 
to curtail and limit the sale and production by any of them of 
viscose rayon yarn, hired the services of the said respondents named 
in paragraph 2 hereof, who assisted and furthered and who still 
assist and further the said agreement, combination, understanding, 
and conspiracy by compiling and determining from the books and 
from the manufacturing plants of the respondents named in para· 
graph 1 hereof, among other things, the viscose rayon yarn pro· 
duction capacity of each of the said respondents named in paragraph 
1 hereof, the unsold stock of viscose rayon yarn in the possession of 
Pach of the said respondents named in paragraph 1 hereof at certain 
intervals of time, the percentage of capacity at which each of the 
said respondents named in paragraph 1 hereof operated and oper· 
ates over certain periods of time, the prices charged and received 
by each of the said respondents named in paragraph 1 hereof for 
viscose rayon yarn sold by them, the nanws and addresses of the pur· 
chasers of viscose rayon yarn manufactured and sold by each of the 
said respondents named in paragraph 1 hereof. 

(d) Because the price of knitted rayon cloth influences the price 
of viscose rayon yarn and because a decrease in the price of knitted 
rayon cloth has a tendency to lower the price of viscose rayon yarn, 
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the said respondents named in paragraph 1 hereof have fixed and 
maintained an<l still fix and maintain uniform prices at which 
knitters of cloth manufactured from viscose rayon yarn purchaseJ 
from the said respondents, should sell such cloth and thus have fixed 
the price of knitted rayon cloth entering into interstate commerce. 

(e) Sought and secured agreements from knitters of rayon cloth 
manufactured from viscose rayon yarn purchased from the re
spondents named in paragraph 1 hereof, by which agreements said 
knitters obligated themselves not to sell such rayon cloth at prices 
less than those fixed by the said respondents named in paragraph 1 
hereof. 

(f) Have refused, and still refuse to continue to sell viscose rayon 
Yarn to knitters of rayon cloth made from viscose rayon yarn pur
chased from respondents named in paragraph 1 hereof, who would 
not agree with them not to sell such cloth at prices less than those 
fixed by the said respondents named in paragraph 1 hereof. 

(g) Have refused, and still refuse to continue to sell viscose myon 
Yarn to all knitters who sold or who would sell rayon cloth knitted 
from viscose rayon yarn purchased from the said respondents at 
Prices for such rayon cloth less than those so fixed by the said re
spondents. 

(h) Respondent, Industrial Rayon Corporation, a corporation of 
strong financial resources and of large production capacity of viscose 
l'ayon yarn, entered into the manufacture and sale of knitted rayon 
cloth, so that all of the said respondents named in paragraph 1 
hereof, through the said respondent, In<lustrial Rayon Corporation, 
lnight punish price cutters of knitted rayon cloth by umlerselling 
the1n to take away their customers and thus to force such knitters 
of rayon cloth, if they would remain in business, to sell knitted 
rayon cloth at the prices so fixed by the said respondents named in 
Paragraph 1 hereof. 

PAR. 6. The respondents named in paragraph 2 hereof, in per
f?rming for the respondents named in paragraph 1 hereof the ser
VIces described in sub-paragraph (c) of paragraph 5 hereof, had 
full knowledge of the agreement, combination, understanding, and 
conspiracy described in paragraph 5 hereof; by such services they 
assisted respondents named in paragraph 1 hereof to carry into 
effect the said agreement, understanding, combination, and con
spiracy; thus became parties to the said conspiracy; and for theso 
reasons are made parties respondents herein. 

PAn. 7. 'I11e alll'ged acts and practices of the respondents are all 
to the prejudice of the public and to the prejudice of competitors 
of the respondents named in pnr11graph 1 hereof, have a dangerous 
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t,euuency to and have actually hindered and preventeu price com
petition in the sale between and among the various States of the 
United States, the territories thereof and the District, of Colmnbin, 
of vi£cose rayon yarn and of knitted rayon cloth; have increased 
the prices of viscose ruyon yarn paid by knitters and other users of 
viscose rayon yarn; have increased the prices of knitted rayon cloth 
paid by manufacturers of rayon garments and of other rayon articles 
of wear; have increased the prices paid by the purchasing public for 
rayon garments and for other rayon articles of wear; ha Ye cn'<tted, 
in the respondents named in paragraph 1 hereof, a monopoly in the 
sale in interstate commerce of viscose rayon yarn; lm ,.e unreasona ul,Y 
restrained interstate commerce in viscose rayon yarn, in knitted 
rayon cloth, and in rayon garments and other rayon articlrs of wear, 
and constitute unfair methods of competition in interstate comnwrcc 
within the intent and meaning of Section 5 of an Act of Con~ress, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved Seph•mucr 
26, 1914. 

REPORT, FINDINGS AS TO THE FACTR, AND OnDFR 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914', entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," tho 
Federal Trade Commission on February 1, 1934, issued and served 
its complaint in this proceeding upon respondents Viscose Company, 
DuPont Hayon Company, Inc., Tubize Chatillon Corpomtion, Indus· 
trial Rayon Corporation, American Glanzstoff Corporation (which 
since the issuance of the complaint herein changed its corporate nntne 
to North American Hayon Corporation and which will hereiwtfter 
be referred to as North American Rayon Corporation), Amt>rirttll 
Enka Corporation, Skenandoa Rayon Corporation, Delaware Rny· 
on Company, Acme Rayon Corporation, The Belumose Corporation, 
and the individuals named in the caption hereof, copartners trading 
ns Price, 'Vaterhouse and Company, charging them with the use of 
unfair methods of competition in commerce in violation of the provi· 
sions of said act. 

After the issuance of said complaint and the filing of l'l'Spollllents' 
answers thereto, testimony and other evidence in snpport of the 
allegations of said complaint were introduced hy Edward L. Smith, 
Esq., and Harry A. Babcock, Esq., attorneys for the Commission, 
before John ,V, Addison, Esq., an examiner of the Commission there· 
toforo duly designated by it, ancl in opposition to the allrgati.ons of 
the complaint by 1\fessrs. Jackson, Fuller, Nash and Brophy (John 
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G. Jackson, Esq., and Stephen P. Nash, Esq., of counsel), and Messrs. 
Davis, Polk, ·wardwell, Gardiner and Reed (John "\V. Davis, Esq., 
of counsel), attorneys for respondent Viscose Company; by Messrs. 
Covington, Burling, Rublee, Acheson and Shorb (J. Harry Coving
_ton, Esq., Dean G. Acheson, Esq., and H. Thomas Austern, Esq., of 
counsel), attorneys for respondent DuPont Uayon Company, Inc.; by 
Messrs. Cadwalader, Wickersham and Taft (F. Sims 1\IcGrath, Esq., 
and Arthur L. Fisk, Esq., of counsel), attorneys for respondents 
Tubize Chatillon Corporation and American Enka Corporation; 
by Messrs. Tolles, Hogsett and Ginn (Leslie Nichols, Esq., of coun
sel), attorneys for respondent Industrial Rayon Corporation; by 
Messrs. Sullivan and Cromwell (Eustace Seligman, Esq., and Inzer 
n. Wyatt, Esq., of counsel) and Messrs. Culbertson and LeRoy 
(William S. Culbertson, Esq., of counsel), attorneys for respond
ent North American Rayon Corporation; by Messrs. LeBoeuf, 
Winston, l\Iachold and Lamb (Earle J. l\Iaehold, Esq., and Chauncey 
P. Williams, Jr., Esq., of counsel), attorneys for respondent Skenan
doa Rayon Corporation; by l\Iessrs. Brandenburg aml Brandenburg 
(Louis l\f. Denit, Esq., and Thomas Searing Jackson, Esq., of coun
Rel), attorneys for respondent Delaware Rayon Company; by l\Iessrs. 
l~Iein and Diehm, attorneys for respondent Acme Rayon Corpora
tion; bv Messrs. Robinson, Robinson and Cole (John C. Parsons, 
Bsq., of counsel), attorneys for respondent The Belamose Cor
Poration; and by Messrs. Cravath, DeGersdorff, Swaine and ·wood 
(G. 'V. Haight, Esq., of counsel), attorneys for respondents Price, 
1V aterhouse and Company; and said testimony and other cYideuce 
\rere duly recorded and filed in the office of the Commission. 

Thereafter the proceeding rebrularly came on for final hearing 
before the Commission on the said complaint, the answers thereto, 
testilllony and other evidence, briefs in support of the complaint 
and in opposition then'to filed by respondents Tubize Chatillon Cor
Poration, American Enka Corporation, and Delaware Rayon Com
Pany (the other respondents not having filed briefs), and the oral 
arguments by Edward L. Smith, attorney for the Commission, by 
F. Sims McGrath of counsel for respondent Tubize Chatillon Cor
Poration and American Enka Corporation, and by Thomas Searing 
Jackson, Esq., of counsel for respondent Delaware Rayon Company 
(no oral argument being made in behalf of the other respondents); 
and the Commission having duly considered the said complaint, an
swers, testimony and evidenre, briefs and oral argnmE'nts. and being 
~tow fully advised in the premises, finds that this proceeding is in the 
Interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PAnAGRAPH 1. Respondents, Viscose Company, The Belamose Cor
poration, and Acme Rayon Corporation are corporations organizedr 
E'xisting, and doing business under and by virtue of the laws of th~ 
States of Pennsylvania, Connecticut, and Ohio, re.spectively.
Uespondents, DuPont Rayon Company, Inc., Tubize Chatillon Cor
poration, American Enka Corporation, Industrial Rayon Corpora·· 
t.iontion, North American Rayon Corporation, Skenandoa Rayon 
Corporation, and Delaware Rayon Company are Delaware corpora
tions. 

PAn. 2. The respondents named in paragraph 1 hereof are now, 
and since their organizations, have been engaged in the manufacture 
at their respective manufacturing plants, of viscose rayon yarn and 
in the sale thereof throughout the various States of the United States, 
t.he Territories thereof, and the District of Columbia. In the course 
and conduct of their businesses, all of the said respondents named in 
paragraph 1 hereof, for more than five years last past, have caused, 
and still cause, such viscose rayon yarn when sold by them, to be 
transported in interstate commerce from their respective places of 
business to, into and through various States of the UnitE.'d States 
other than the States in which they respectively have their factories 
and places of business, to the purchasers in such other States to whom 
such viscose rayon yarn is and has been sold. Such viscose rayon 
yarn is manufactured by the purchasers thereof, located in various 
States of the United States, into rayon cloth, which is sold by such 
purchasers to manufacturers of rayon articles of wear, located in 
various cities in the United States, and such purchasers cause such 
rayon cloth, when sold by them, to be transported in interstate com
nwrce from their respective places of business to, into and through 
States of the United States other than the States in which they respec
tively have their factories and places of business, to the purchasers 
thereof in such other States to whom such rayon cloth is sold. Manu
facturers of such rayon articles of wear made from cloth sold to them 
by purchasers of viscose rayon yarn made by the respondPnts named 
in paragraph 1 hereof, cause such rayon articles of wear when sold, to 
Le transported, in interstate commerce, from their respective places of 
business into and through States of the United States other than the 
States in which such manufacturers of rayon articles of wear have 
thPir factories and placps of business, to their purchasers in such other 
States, to whom such rayon articles of wear are and have been sold. 
And the sale by said respondents of viscose rayon yarn in interstate 
commerce, is thus followed by interstate commerce in rayon cloth 
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manufactured from such yarn and subsequent thereto by interstate 
commerce in rayon articles of wear made from such cloth. 

PAn. 3. The amount of viscose rayon yarn manufactured and sold 
by the respondents named in paragraph 1 hereof constitutes and at 
all times since October 1931 has con::;tituted substantially all of the 
ViscoHe rayon yarn manufactured in the United States. The amount 
of viscose rayon yarn used by rayon cloth knitters constituted during 
the period from October 21, 1931, to May 23, 1932, approximately 
45 percent of all the viscose rayon yarn used by all classes or kinds 
of purchasers of such viscose rayon yarn. As a consequence, the price 
paid by knitters of viscose rayon yarn influenced and controlled, dur
Ing said period, the price of viscose rayon yarn purchased by users 
other than knitters. Knitters of viscose rayon yarn and other users 
of viscose rayon yarn have no source of supply and between October 
21, 1931, and Jlby 23, 1932, had no source of supply for viscose rayon 
Yarn excepting from the said respondents. The said respondents 
Were prior to October, 1931, in competition as to price with one an
other in the sale of viscose rayon yarn between and among the various 
States of the United States, the Territories thereof and the District of 
Colun1bia, and but for the combination, agreement, understanding, , 
and conspiracy hereinafter described, said respondents would have 
been at all times between October 21, 1931, and May 23, 1932, in such 
competition with one another . 
. PAn. 4. On October 21, 1931, or thereabouts, the respondents named 
1? paragraph 1 hereof, for the purpose of eliminating price compe
t~tion among themselves, entered into and until May 23, 1!)32, car
l'led out an agreement, combination, understanding and conspiracy 
among themselves to fix and maintain, and by which, during said 
Per·iod, they fixed and maintained uniform prices to be exacted by 
th~rn from their purchasers of viscose rayon yarn, and thus to fix the 
Price of viscose rayon yarn entering into interstate commerce. 

PAn. 5. During said period the said acts and practices of the 
l'espondents named in paragraph 1 hereof had a dangerous tendency 
~0 and actually hindered and prevented price competition in the sale 
;tween and among the various States of the United States, the Ter

~Itories thereof and the District of Columbia, of viscose rayon yarn, 
~~crea~ed the prices of viscose rayon yarn paid by the users thereof, 

e. PriCes of cloth made from such yarn and the prices of rayon 
articles of wear. 

CONCLUSION 

d The aforesaid acts and practices of said respondent rayon pro
llcers were to the prejudice of the public and of respondents' com

trst21"'-3!l-3o 
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pctitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of CongTess, 
appr·oved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answers of re
spondents, testimony and other evidence taken before John "\V. Ad
dison, Esq., an examiner of the Commission theretofore duly desig
nated by it, in support of the allegations of said complaint n,nd in 
opposition thereto, briefs filed herein by respondents Tubize Chatil
lon Corporation, American Enka Corporation and Dehnvare Hayon 
Company (the other respondents not having filed briefs), and oral 
arguments by Edwanl L. Smith, Esq., counsel for the Commission,. 
by F. Sims. ]lfcGrath, Esq., comisel for respondents Tubize Chatillon 
Corporation and American Enka Corporation, and by Thomas Scar
ing Jack::;on, Esq., counsel for respondent Delaware Uayon Com· 
pany (no oral argument having been made in behalf of the other 
respondents), and the Commission having made its findings as 
to the facts and its conclusion that respondents Viscose Company, 
DuPont Rayon Company, Inc., Tubize Chatillon Corporation, In
dustrial Rayon Corporation, North American Rayon Corporation, 
American Enka Corporation, Skenandoa Rayon Corporation, Dela
'"are Rayon Company, Acme Hayon Corporation, and The Bela· 
mosc Corporation have violated the provisions of an Act o£ Congress 
approved September 26, 1914, entitled, "An Act to create a Fedend 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondents, Viscose Company, DuPont 
Rayon Company, Inc., Tubize Chatillon Corporation, American 
Enlm Corporation, Industrial Rayon Corporation, North American 
Rayon Corporation, Skenandoa Rayon Corporation, Delaware Rayon 
Company, Acme Rayon Corporation, and The Beloamose Corpora
tion, and their agents, representatives, servants, and employees in 
connection with the sale or offering for sale of Viscose rayon yarn 
in interstate commerce or in the District of Columbia, do cease and 
desist from entering into and carrying out any agreement, combi· 
nation, understanding, or conspiracy among themselves or with anY 
other corporation, person, firm, or partnership, to fix and maintain 
uniform prices to be exacted by them from purchasers of Viscose 
rayon yarn. 
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It is further ordered, That the said respondents shall, within 60 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

It is furtlwr ordered, That the complaint in this proceeding as 
to George Oliver May, William B. Campbell, Joseph Edmund Ster
l'ett, Robert 0. Derger, John H. Bowman, Charles P. Carruthers, 
David L. Grey, John C. Scobie, Frank C. Belser, John J'lfcdlock, 
William D. Bonthron, Ismay G. Pattinson, Thomas Jackson, Donald 
Arthur, Geoffrey G. Rowbotham, Fracis B. Byerly, Percival F. 
Brundage, \V. \V. Law, J. P. Dawson, A. L. Brookway, E. Chris
tensen and R. F. Starkey, copartners, trading as Price, \Vaterhouse 
and Company, be, and the same is hereby, dismissed. 
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IN THE MATTER OF 

CANTERBURY CANDY MAKERS, INC. 

CO!Ill'LAINT, FINDINGS, AND ORDEU IN REGARD TO TilE ALLEGED VIOLATION 
01<' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2800. Complaint, May 11, 1936-Decision, July 6, 193"1 

'Vhere a corporation engaged in manufacture and sale of so-called "draw" or 
"deal" us~ortments of candy, sale and distribution of which type candy, by 
retailers by lot or chance, has capacity and tendency to and does d<'crease 
sale of candy sold without any sales plan or device involving lottery or 
game of chance, i. e., the "straight" goods, and sale of which type, pro
viding, in connection with its sale to public, means or opportunity of ob
taining a box of candy us a prize or becoming a winner by lot or chance, 
teaches and encourages gambling, and is in violation of various municipal 
ordinances and regulations and State statutes and constitutions, and pro· 
vldes retail merchants with a menus of violating the laws of the several 
States, and sale of which cnndy, so packed and ass<'mbled as to enable re· 
tail dealers, without alteration, addition, or rearrangement, to resell same 
to consuming public by lot or chance, is contrary to public policy-

Sold, to wholesale and retail dealers, certain assortments of candy which were 
so packed and assembled as to involve, or were designed to involve, use 
of a lottery ~cheme when sold and distribuled to consumPrs tlJCreof, and 
one of which included, together with a punchboard, a number of boxes of 
assorted chocolates of varying size and of a value in excess of five cents, 
for sale and distribution to consumiug public under a plan, and in accord· 
ance with said board's explanatory legend, under which persons punch· 
lug by chance certain numbers received specified box of candy, and pur· 
chaser of last punch on board received specified box, and others received 
nothing other than privilege of making a punch for the five cents paid i so 
assPmbled and packed that such assortments might be and were displayed 
and sold to consuming public by retail dealer purchasers thereof by lot or 
chance, nnd with knowledge and intent that such assortments could and 
would thus be resold to public by retail dealers without alteration, ad· 
dition, or rearrangement as above set forth, in competition with many who 
do not make and sell "draw" or "deal" assortments, but sell their "straight" 
goods In interstate commerce in competition with the others; 

With result that competitors wlJO refuse to, or uo not, sell candy so packed and 
assembled that it can be resold to public by lot or chance, were put to a 
disadvantage in competing with it and with others employing methods 
similar to those uescribed herein, trade was diverted to it and others using 
similar methods from those who do not use same, by reason of attraclion 
to customers of so-calleu "draw" or "deal" assortments, there was diversion 
of trade to it from its said competitors, and a restraint upon and a detrl· 
ment to the freedom of fair competition in trade concerned; to the preju· 
dice and injury of the public and of competitors: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. Oharles P. Vicini and Mr. Ilenry 11!. White, trial ex
aminers. 

Mr. P. 0. [{olinski and Mr. Henry 0. Lank for the Commission. 
Flood, Lenihan & Ivers, of Seattle, 'Vash., for respondent, 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com. 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Can
terbury Candy :Makers, Inc., a corporation, hereinafter referred to 
~s respondent, has been and is using unfair methods of competition 
In commerce, as "commerce" is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized under the 
laws of the State of 'Vashington, with its principal office and place of 
business located at 93 Marion Street, in the city of Seattle, State 
of 'V ashington. It is now, and for several years last past has been, 
~ngaged in the sale and distribution of candy to wholesale dealers, 
Jobbers, and retail dealers, located at points in the various States 
of the United States, and causes and has caused its products, when 
so sold, to be transported from its principal place of business in 
the city of Seattle, Wash., to purchasers thereof in other States of 
!he United States at their respective places of business; and there 
Is now, and has been for several years last past, a course of trade 
ilnd commerce by said respondent in such candy between and 
among the States of the United States. In the course and conduct 
0.£ said business, respondent is in competition with other corpora
hans and with partnerships and individuals engaged in the manu
facture of candy and in the sale and distribution thereof in com
merce b('tween and among the various States of the United States . 
. PAn. 2. In the course and conduct of its business, as described 
lll paragraph 1 hereof, respondent sells and has sold to wholesale 
and retail dealers packages or assortments of candy so packed and 
ll~!';embled as to involve the use of a lottery scheme when sold and 
dtstributed to the consumers thereof. 

One of said assortments, manufactured and distributed by the re
spondent, is composed of a number of boxes of assorted chocolate 
~ndies, together with a device commonly called a "punchboard.'' 

he said boxes of candy are distributed to the consuming public by 
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means of said punch board in the following manner: The sales by 
means of said punchboard are 5¢ each, and when a punch is made 
from said board a number is disclosed. The numbers begin with 1 
and continue to the number of punches there are on the board, but 
the numbers are not arranged in numerical sequence. The bonrd bears 
a statement or statements informing the prospective customer as to 
which numbers receive a box of candy. The purchaser of the last 
punch on the board receives a five-pound box of chocolate cnndy. A 
purchaser who does not qualify by obtaining one of the numbers 
calling for one of the boxes of candy or by punching the la~t num
ber on the board receives nothing for his money other than the 
privilege of punching a number from the board. The boxes of candy 
are worth more than 5¢ each, and a purchaser who obtains one of the 
numbers ca-lling for a box of candy receives the same for the price of 
5¢. The numbers on said board are effectively concealetl from the 
purchasers or prospective purchasers until a punch or selection hns 
been made and the particular punch scpamted from the board. The 
boxes of candy in said assortment are thus distributed to pur
chasers of punches from said board wholly by lot or chance. 

PAR. 3. The wholesale dealers and jobbers, to whom respondent 
sells its assortment, resell said assortment to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortment for sale and sell said candy to the purchasing 
public in accordance with the aforesa-id sales plan. Respondent thtUJ 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth, and with the capacity and tende11cy of in
ducing purchasers thereof to purchase respondent's said product ill 
preference to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of ll 

chance to procure a box of candy. 
The use by respondent of said method in the sale of candy, antl 

the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law nnd 
criminal statutes have long deemed contrary to public policy; and is 
contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan
gerous tendency unduly to hinder competition or creatt> monopoly 
in this, to wit: that the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro
ceeding competitors who do not adopt and use the same method or an 
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equivalent or similar method involving the same or an equivalent or 
silimar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
110t use the same or equivalent methods. The use of said method 
by l'espondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, an<l to 
tend to create a monopoly of sai<l candy trade in respondent and 
such other distributors of candy as use the same or an ef}nivalent 
lllethod, and to deprive the purchasing public of the benefit of free 
COJnpetition in said candy trade. The use of said met hod by the 
t·espondent has the tendency and capacity to eliminate from sai<l 
candy trade all actual competitors, and to exclude therefrom aU po
tential competitors who do not adopt and use said nwthod or an 
eqnivalent method.' 

PAn. G. Many of said competitors of respondent are unwilling 
to adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAn. 7. The aforementioned method, acts, and practiees of the re
spondent are all to the -prejudice of the public and of respondent's 
c?mpetitors, as hereinabove a1leged. Said method, acts, an<l prac
tices constitute unfair methods of competition in commerce within 
~,he intent nnd meaning of Section 5· of an Act of Congress, entitled 
An Act to create a Federal Trade Commission, to <lefine its powers 

ltlld <luties, nnd for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trude Commission, on May 11, 1936, issued and on May 16, 
193G, served its complaint in this proceeding upon the respondent, 
Canterbury Candy Makers, Inc., a corporation charging it with the 
use of unfair methods of competition in commerce in violation of 
tho provisions of said act. After the issuance of said complaint 
and the filing of respondent's answer thereto, testimony and other 
evidence in support of the allegations of said complaint were in· 
troduced by P. C. Kolinski, attorney for the Commission, and in 
opposition to the allegations of the complaint by Emmett G. Lenihan, 
attorney for respondent, before Charles P. Vicini and Henry 1\f. 
White, Examiners of the Commission theretofore duly desig· 
nated by it, and said testimony and other evidence were duly recorded 
aml filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on 
said complaint, the answer thereto, testimony and other evi· 
dence, briefs in support of the complaint and in opposition 
thereto, and the oral arguments of Henry C. Lank, counsel for the 
Commission, and Emmett G. Lenihan, counsel for the respondent i 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its firtdings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPII 1. The respondent, Canterbury Candy Makers, Inc., 
is a corporation organized under the laws of the State of 'Vashing· 
ton, with its principal office and place of business located at 93 
Marion Street, in the city of Seattle, State of Washington. Re· 
spondent is now, and for several years last past has been, engaged in 
the manufacture of candy in the city of Seattle and in the sale and dis
tribution thereof to retail and wholesale dealers and jobbers located 
in the State of Washington and in the States of Oregon, Idaho, 
1\Iontana, California, Wyoming, and the Territory of Alaska. It 
causes the said candy when sold to be shipped or transported frorn 
its principal place of business in the State of Washington to pur· 
chasers thereof in 'Vashington and in other States of the United 
States and the Territory of Alaska, as mentioned above. In so car· 
rying on said business, respondent is and has been engaged in inter· 
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state commerce and is and has been engaged in active competition 
With other corporations and with partnerships and individuals en
gaged in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States and the Territory of Alaska. 

PAn. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, as above described, certain assortments of candy St) 

Packed and assembled as to involve, or which are designed to 
involve, the use of a lottery scheme when sold and distributed to the 
consumers thereof. . 

One of said assortments is composed of a number of varying 
8ized boxes of assorted chocolate candies, together with a device 
commonly called a "punchboard." The boxes of candy contained in 
said assortment are distributed to the consuming public by meano 
of said punch board in the following manner: The sales by means 
of said punchboarcl are 5¢ each,. and when a punch is made from 
Said board a number is disclosed. The numbers begin with one and 
continue to the number of punches there are on the board, but the 
numbers are not arranged in numerical sequence. The board bears 
a statement or statements informing customers and prospective 
customers as to which numbers receive a box of candy and the size 
thereof. The purchaser of the last punch on the board receives a 
specified box of candy. The purchaser who does not qualify by ob
taining one of the numbers calling for one of the boxes of candy, 
o~· by punching the last number on the board, receives nothing for 
lns money other than the privilPge of punching a number from 
the board. The boxes of candy are worth more than 5¢ each, and a 
Purchaser who obtains one of the numbers calling for a box of 
candy receives the same for the price of 5¢. The numbers on said 
boaru are effectively concealed from the purchasers or prospective 
Purchasers until a punch or selection has been made and the partic
Ular punch separated from the board. The boxes of candy in said 
assortment are thus distributed to purchasers of punches from said 
board wholly by lot or chance, and the fact as to whether a pur
chaser receives one of the boxes of candy or nothing other than the 
Privilege of punching a number from said board for his money is 
thu, dPtermined wholly by lot or chance. 

PAn. 3. The candy assortments involving the lot or chance feature, 
~s above described, are generally referred to in the candy trade or 
111.dustry as "draw" or "deal'' assortments. Assortments of candy 
'Wlthout lot or chance features in connection with their resale to the 
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public are generally referred to in the candy trade or industry as 
"straight" goods. These terms w1ll be used hereafter in these find
ings to distinguish these separate types of assortments. 

PAR. 4. The wholf'sale dealers or jobbers to whom respondent sells 
its assortments resell the same to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells direct expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the sales plan as described above. · 

PAR. 5. All sales made by respondent, whether to wholesale dealers 
and jobbers or to ret~il dealers, are absolute sales and respondent 
retains no control over said assortments after they are delivered to 
the wholesale dealer or jobber or retail dealer. The assortments are 
assembled and packed in such manner that they are designed to be 
used and are used by the retail dealer for distribution to the pur· 
chasing public by lot or chance without alteration or rearrange
ment. In the sale and distribution to jobbers and wholesale dealers 
for resale to retail dealers and to retail dealers direct of the assort
ments of candy described in paragraph 2 hereof, respondent haS 
knowledge that said candy will be resold to the purchasing public by 
retail dealers by lot or chance, and it packs such candy in the waY 
and manner described so that without alteration, addition, or re· 
arrangement thereof it may be resold to the public by lot or chance 
by said retail dealers. . 

PAn. 6. There are in the United States many manufacturers of 
candy competing with respondent in the territory served by respond· 
ent who do not manufacture and sell "draw" or "deal" assortments 
of candy and who sell their "straight'' goods in interstate commerce 
in competition with the "draw" or "deal" assortments. The sale or 
distribution of candy by retail dealers by lot or chance has the 
capacity and tendency to and does decrease the sale of candy sold 
without any sales plan or device involving a lottery or game of 
chance. 

Several witnesses testified, and the Commission finds, that custom· 
ers coming into retail establ!shments and desiring candy similar 
to that distributed by respondent would take chances or make pur
chases by means of said push cards or punchboards, and that in 
such cases when unsuccessful in obtaining candy by means of said 
push card or punchboard some of such customers would then pur
chase candy as a "straight" purchase and without the use of the 
lottery device; that the gambling feature connected with the sale of 
respondent's assortments, as described above, was attractive to cus· 
tamers; and that before making "straight" purchases it was not un
usual for customers to endeavor to procure the candy desired by 
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llleans of such lottery devices rather than to make a "straight" 
Purchase. 

PAn. 7. The sale and distribution of "draw" or "deal" assortments 
of candy, or of canJy 'vhich has connected with its sale to the 
l'ublic the means or opportunity of obtaining a box of candy as 
a prize or becoming a winner by lot or chance, teaches anJ en
courages gambling and is in viol::ttion of various municipal ordi
nances and regulations and various State statutes and constitutions. 
l'he sale and distribution of candy by retailers by the method 
described herein is the sale and distribution of candy by lot or 
chance· and constitutes a lottery or gaming device, and the Com
lllission finds that the sale and distribution of assortments of candy 
a~ described herein provides retail merchants with a means of 
VIolating the laws of the several States. Competitors who refuse 
to or who do not sell candy so packed and assembled that it can 
?e re8old to the public by lot or chance or put to a disadvantage 
ln competing with respondent and with others employing similar 
lllethods to those described herein. Because the "draw" or "deal" 
assortments are attractive to customers purchasing from retail 
dealers, the Commission finds that trade is diverted to respondent 
nnd others using similar methods from competitors who do not 
liRe such methods. The use of such methods by respondent in the 
sale and distribution of its candy is prejudical and injurious to the 
llUblic and to respondent's competitors, and has resulted in the di
Version of trade to respondent from its said competitors, and is a 
l·estraint upon and a detriment to the freedom of fair and legiti
lllate competition in the candy industry. 

PAn. 8. An officer of the respondent corpomtion testified, and the 
~ommission finds, that the total annual volume of respondent's sales 
18 approximately $100,000; that approximately 40% of respondent's 
total annual volume of sales is made to purchasers outsiue of the 
State of 1Vashinoton; and that approximately 40% of respondent's 
t t l 0 0 a annual volume of sales consists of assortments of candy with 
Which a punchboard is furnished . 
. PAn. 9. The Commission further finds that the sale and distribu

tion in interstate commerce of assortments of candy so packed and 
nssembled as to enable retail dealers, without alteration, addition, 
~r rearrangement, to resell the same to the consuming public by 
ot or chance, is contrary to public policy. 

CONCLUSION 

~I The aforesaid acts and practices of respondent, Canterbury Candy 
" akers, Inc., a corporation, under the conditions and circumstances 
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set forth in the forPgoing findings of fact, are all to the prejudice 
of the public and respondent's competitors, and constitute u11fair 
methods of competition in commerce within the intent and mean
ing of Section 5 of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Charles 11

• Vicini and 
Henry l\I. White, examiners of the Commission, theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, briefs filed herein, and oral arguments of HP.nry 
C. Lank, counsel for the Commission, and Emmett G. Lenihan, 
counsel for the respondent; and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress, approved Septem· 
her 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

It is ordered, That the respondent Canterbury Candy Makers, Inc., 
a corporation, its officers, representatives, agents, rnd employees, in 
connection with the offering for sale, sale, and distribution in inter
state commerce of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dPalers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift entPrprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used, or 
which may be used, without alteration or rearrangement of the con· 
tents of such ass01·tments, to conduct a lottery, gaming devicP, or 
gift enterprise in the sale or distribution. of the candy contained in 
said assortments to the public. 

3. Packing or assembling in the same assortment of canuy for sale 
to the public at retail boxes of candy, together with a device com· 
monly called a "punchboard," which punchboarcl is for use, or which 
may be or is designed to be used, in distributing or selling said 
candy to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a "punchhoard," either with assortments of candY 
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or separately, bearing a legend or le~ends or statements informing 
the purchasing public that the candy i\1 being sold to the public by 
lot or chance or in accordance with a sales plan which constitutes a 
lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent, Canterbury Cundy 
~fakers, Inc., a corporation, shall, within 30 days after service upon 
It of this order, file with the Commission a report in writing setting 
forth in det:til the manner and form in which it has complicJ with 
the order to cease and desist hereinabove set forth. 



444 FEDERAL TRADE COl\11\USSION DECISIONS 

Syllabus 25F. T. C. 

IN THE MATTER OF 

JOHN HARTFORD AND HARVEY E. "\VAGLEY, TRADING 
AS FEDERAL CIVIL SERVICE TRAINING BUREAU 

COMPLAINT, FINDI:>!GS, AND OHDER IN REGARD TO TilE ALLEGED VIOLA'riON 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1014 

Docket '2795. Complaint, llfay 2, 1936-Decision, July 7, 19.17 

Where two Individuals engnged in sale and distribution of correspondence 
courses for Civil Service positions under the United States Government-

( a) 1\Iade use of trade name including words "Federal Civil Service Train· 
ing Bureau" in conduct of their said business, and thereby represented 
and implied that such business, thus designated, was a part of, or was 
connected with, or an agency of, the Government of the United States, 
or of the United States Civil Service Commission, notwithstanding tact 
neither of said individuals, nor business or school in question, nor anyone 
connected therewith, had any connection whatsoever with either said 
Government or Commission, or in any way represented either of them i 

(b) ltepresented and set forth, in advertisements of their said courses of 
study and instruction, that said school would prepare the prospective 
student for coming Civil Service exumlnations, and that, due to deaths, 
natural growth of service, etc., many examinations were being announced, 
and that in one year the Government pay-roll had increased some sixty· 
odd thousand, as therein set forth, and that many examinations were be· 
ing announced and would "be held convenient to you," and thereby rep· 
resented and implied that examinations In the various Civil Service clas
sifications for which they gave training were being held at frequent in· 
tervals and that appointments to Government positions were constantlY 
being made from eligibles thus obtained, facts being that few, if any, 
examinations were being held during much of time concerned, and few, if 
any, appointments made in some of classifications for which they pro
posed to and did give training, and that increase in appointments re
ferred to was not, in the main, In the Classified Civil Service, but in 
appointments made regardless of Civil Service requirements; and 

(c) Made use of a contract form containing so-called "ltefund Agreement," 
careful reading of which belied its import and implication that a Gov· 
ernment appointment was assured within a year or money paid would 
be refunded, and which was rendered inoperative, in the main, due to 
the fact that examinations, taking of which were a prerequisite, were not 
being held during a part of the time, at least, when it was in use, and 
consequently could not be taken by the students in the subject>~ which 
they had studied so as to entitle them to refund during such time and 
under agreement in question; 

With tendency and capacity to confuse, mislead and deceive members of the 
public into believing that said school was a branch or bureau of, 
or connected with, the Government of the United States, and that civil 
service examinations were being held at frequent intervals in classifi
cations for which they offered training, Government positions in such 
classifications were available and appointments therein were being and 
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would be made, and that vacancies existed in the Government service and 
were to be filled, and that students who enrolled for courses in question and 
did not secure Government positionR would receive their monC'y back 
upon conditions reasonably possible of fulfillment, and to induce mem
bers of public to nnswer their said ad,·crtisements, sign their contracts, 
Pay money to them, and purchase said courses of study and instruction as 
above described, by r<>ason of erroneous beliefs thus engendered, and to 
divert trade to them from competitors engaged in sale of correspondence 
courses in similar and in other lines of study, including therein competi
tors who do not make the same or similar misleading misrepresentations, 
bnt truthfully and accurately state the private character of their under
takiugs, without implying Government connection, and the facts in regard 
to ·civil service examinations and availability of Government positions 
in civil service, and who do not make use of refund agreements which 
mislead in their terms or failure to disclose pertinent facts upon which 
agreements depend, from whom said acts and practices tended to and did 
in fact unfairly divert business to themselves; to the substantial injury and 
prejudice of competition in commerce: 

lield, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John W. Addison, trial examiner. 
M'f'. Harry D. Michael for the Commission. 
Mr. Noble lV. Lee, of Chicago, Ill., for Harvey E. Wagley. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to d€'fine its powers and duties, and for other purposes," 
the Federal Trade Commission having reason to believe that John 
Hartford and Harvey E. 'Vagley, doing business under the name 
and. style of Federal Civil Service Training Bureau, have been 
and are using unfair methods of competition in commerce as "com
tnerce" is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public in
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

P AR.\GRAPH 1. That said respondents, John Hartford and Harvey 
E: ~Vagley, doing business under the name and style of Federal 
Civil Service Training Bureau, are now and have been engaged for 
lllore than six months last past in the sale and distribution of courses 
of study and instruction designed and intended for preparing stu
dents thereof for examination for various civil service positions 
Under the United States Government, which said courses of study 
~nd instruction are pursued by correspondence. Said respondents, 
ln COnducting their said business, have their offices and principal 
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place of businrss in the city of Chicago, in the State of Illinois. 
Respondents, in the course and conduct of their said business, cause 
their said courses of study and instruction, consisting of pamphlets, 
study and question sheets, and other printed or mimeographed 
matter, to be transporte(l from their said place of business in Illinois 
to, into, and through States of the United States other than Illinois 
to various and numerous persons to whom said course of study 
and instruction are or have been sold. 

The relationship existing between said respondents in connect ioll 
with said business is that the said John Hartford is the owner 
thereof while the said Harvey E. ·wagley is u creditor and in active 
operation and charge of the same :for the purpose of securing and 
liquidating such indebtedness. 

PAR. 2. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are and 
have been engaged in the sale and distribution of courses o:f stndY 
and instruction designed and intended for the purpose of preparing 
students thereof :for examination :for various civil service positions 
under the United States Government, and also engaged in the sale 
and distribution of other courses o:f study an(l instruction in other 
lines, all o:f which are pursued by correspondence. Such other in· 
dividuals, firms, and corporations have caused and do now cause 
their said courses of study and instruction, when sold by thern, 
to be transported from various States o:f the United States to, into 
and through States other than the State of origin of the shipment 
thereof. Sai<l respondents have been, during the aforesaid. time, in 
competition in interstate commerce in the sale of their said courses of 
study and instruction with such other individuals, firms, and cor· 
porations. 

PAR. 3. That the name, Federal Civil Service Training Bureau, 
used by l'flSpondents in conducting their said business, implies and 
has the tendency and capacity to create the belief among persons 
solicited to pursue respondents' courses of study that said Federal 
Civil Service Training Bureau is a part of, or is connected with, or 
is an agency of, the Government of the United States or o:f the 
United Stntes Civil Service Commission. That the word "Federal" 
is a term frequently used in referring to the United States Govern· 
ment or its agencies or to institutions under its direction or super· 
vision. That the term "Civil Service" is used to designate a class 
of employees of the United States Government or to apply to the 
work in which they are engaged. That the word "Bureau" is a 
term frequently and generally used in officially or otherwise de· 
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scl'ibing various governmental agencies. That, in fact, neither re
~pondeuts nor their school nor anyone connected therewith have any 
connection whatsoever with the United States Government or with 
the United States Civil Service Commission or in any way represent 
either of them . . 

PAR. 4. That respondents, in advertising their said course of 
study and. instruction, make use of advertising matter in which tho 
following statements appear: 

FEDERAL CIVIL SERVICE TRAINI~G BUllE.\ U 

Will Prt'})nre Yon for Coming Civil Service Examinations. 
Due to deaths and retirements, the natural growth of the service, vro· 

Ulotionl'l, etc., many examinations are being tumouuct'd. In one year, 1!)33 
to H.l:-14, the payroll of Federal Executive Employees increased from 5G3,4S8 
to G23,fl99. 

EXAl\llNATIOXS BEING IIELD-lllany Pxaminatlons are uow hcing an
llouuced; they will be held convpuieut to yon. 

Said statements, so made by respondents, carry the implications to 
the general public that examinations in 1 he various civil service 
classifications for which respondents give training are being helJ 
at frequent intenals and that appointments to government positions 
are constantly being marle from eligibles thus obtained; when, in 
fact, during much of the time respondents have been giving their 
~aid training, few, if any, examinations were being held and few, 
1 ~ any, appointments were being made in many of the classifica
t~o~ls for which respontlcnts proposed to give and did give training. 
Sa1d statements are fnrther misleading from the fact that the ap
Pointments referred to therein were not, in the main, in the civil 
!'etvice, but appointments made regardless of civil service require
ments. 

PAR. 5. That respondents, in the sale of their said course of s( udy 
and instruction, ma1Ye use of a contract form containing a so-called 
"n ~\efund Agreement," reading as follows: 

It is understood that I am to complete the <>ntire training, SPIHling in all 
Wot·k for correction; try the first examination covered by this training; 
then, if I fail to pass the examination, or pass aud am not offered an ap
Pointment within one year from date that my name 1<: placed on the go\'<'l'll· 

lllent eligible list, I am, upon written applieation, to reeeive a refund (•f the 
t'lltire amount paid for this training, or I will be trained for every examina· 
tion for the above stated po;;ition, without furl her paymeut., until my name 
18 Placed on the Government eligible list. 

'the import ·and implication of the above quoted agreement is that 
a government appointment is assured within one year or the money 
Paid will be refunded; when, in fact, such agreement, by careful 

l::i812ln)-3!J-31 
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reading thereof, mean:3 nothing of the kind. Said agreement is 
further meaningless, and was so during the period of its use by re· 
spondents, on account of the fact that it was rendered inoperative, 
in the main, because examinations for which respondents gave 
training . were not being held and it was consequently impossible 
for their students to be placed on an eligible list and thereby become 
entitled to a refund under such agreement. 

PAR. 6. That the representations of respondents, as aforesaid, have 
had and do have the tendency and capacity to confuse, mislead and 
deceive members of the public into the belief that respondents' school 
is representative of or connected with the Government of the United 
States; that civil service examinations are being held at frequent 
intervals in the classifications for which respondents offer training; 
that Government positions in such classifications are available and 
that appointments therein nre being made and will be made; that 
vacancies exist in the government service that are to be filled; and 
that students who enroll for respondents' courses will receive their 
money back upon conditions reasm~ably possible of fulfillment; when, 
in truth and in fact, such arc not the facts. Said representations of 
respondents have had and do have the tendency and capacity to in· 
ducc members of the public to answer respondents' advertisements, 
to sign their said contracts, to pay money to respondents, and to 
purchase said courses of study and instruction, as herein described, 
because of the erroneous beliefs engendered, as above set forth, and 
to divert trade to respondents from competitors engaged in the sale 
of corrspondence courses in interestate commerce in similar lineS 
to those offered by respondents, as well as those so engaged in such 
sale in other lines of study. There are among the competitors of 
respondents those who do not make the same or similar misleading 
representations as made by respondents, as herein set out, but who 
truthfully and accurately state the private charpcter of their under· 
takings without implying Government connection and who truth· 
fully state the facts in regard to civil service examinations and 
availability of government positions in the civil service and who 
agree to make refunds on clear conditions that are possible of fulfill· 
ment. As a result of respondents' practices, as herein set forth, in· 
jury has been and is now being done by respondents to competition 
in commerce between and among the various States of the United 
States. 

PAR. 7. The above acts and things done by respondents are all to 
the injury and prejudice of the public and the competitors of re· 
spondents in interstate commerce within the meaning and intent of 
Section 5 of an Act of Congress entitled "An Act to create a Federal 
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Trade Commission, to define its powers and duties, and for other 
Purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
t~rnber 2G, HH4' entitled "An Act to create n. Federal Trade Commis
~on, to define its powers and duties, and for other purpo3es," the 

1 ~deral Trade Commission, on May 2, 1936, issued its complaint in 
~Ins proceeding, charging the respondents, John Hartford and 
]'Iarvey E. 1Vagley, doing business under the name and style of 

1 
ederaJ Civil Service Training Bureau, with the use of unfair 

ll
1ethods of competition in commerce in violation of the provisions 

of said act. Said respondent John Hartford was not found and was 
~ot served with the complaint herein. Said respondent Harvey E . 
. Vagley was duly served with complaint and filed answer. After the 
Issuance of said compaint and the filing of answer thereto by respond
~;lt Harvey E. 1Vagley, testimony and other evidence in support of 

1;~ allegations of said complaint were introduced by Harry D. 
lchael, attorney for the Commission, before John 1V. Addison, an 

e~aminer of the Commisl::iion, theretofore duly designated by it, re
spondent Harvey E. Wagley having failed to introduce testimony 
anu other evidence in opposition to the allegations of the complaint; 
~nu said testimony and other evidence were duly recorded and filed 
ln the office of the Commission. Thereafter the proceeding regularly 
ca]Jl'le on for final hearincr before the Commission on the said com-P . ~ 

amt, the answer of the respondent Harvey E. 'Vagley, testimony 
~ncl other evidence, and brief in support of the complaint, counsel 
or respondent Harvey E. Wagley having waived the filing of briefs 

Ul~cl having elected to submit the case on the record; and the Com
~lssion having duly considered the same and being now fully ad
\~'led in the premises, finds that this proceeding is in the interest 
0

1 
the public and makes this its findings as to the facts and its con

e nsi d on ra wn therefrom : 

FINDINGS AS TO THE FACTS 

E P ARA.GrtAPII 1. The said respondents, John Hartford and Harvey 
p' ~Vagley, were engaged in business under the name and style of 
lt~~ eru.l Civil Service Training Bureau for the period of time and 
sa] er the circumstances hereinafter stated and were engaged in the 
St e and distribution in commerce between and among the various 
si:tes of the United States of courses of study and instruction de-

""ned and int('nded for preparing students thereof for examinations 
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for various civil service positions under the United States Gorern
ment, which.said courses of stu<ly antl instructions were pursued by 
correspon<lPnce. Said respondents, in the conduct of said business, 
had their offices and principal place of business at No. 508 South 
Dearborn Street, in the city of Chicago, State of Illinois. Rl'spon~l
ents, in the course and conduct of their said bnsinPss, caused then· 
said courses of study and instruction, consisting of parnphleb, study, 
and question sheets and other printed or mi~eogrn phed materh~l, 
when sold Ly them, to be transported in comm<>t·ce from their s:lltl 
place of business in the State of Illinois to, into and through States 
of the United States other than Illinois to various and mtmerons per
sons in such other States to whom said courses of study and 
instruction were sold. 

PAn. 2. During the time respondents co11ducted said business, ~s 
herein set out, other individuals, firms, and corporations in ya~·t
ous States of the UniteJ States were l'ngaged in the sale and thS

triLution in commerce lwtwel'n and. among the various States of the 
UniieJ States n.ml in the District of Columbia of comses of st ndY 
nnd instruclion drsigned nnd intPnderl for the pnrposp of preparing 
students thereof for examinations for various civil :;t'rviee positiou~ 
under the United StatPs Government, and also engaged, ns afore
:oaid, in the sale and distribution of other courses of stuJy aml instruc
tion in other lines, all of which are and were pursued by conespond· 
ence. Such other individuals, firms, and corporations have caused 
and. do now cause their sa.id courses of study and instruction, when 
sold by them, to be transported from the various Stail's of the Unitctl 
States where they are located to, ill to, and through States other th:tll 
the States of origin of the shipment thereof to the purchasers of the 
same in such oiher Statf's. Said respondents werP, rluring the till.10 

of the conduct of their sai<l business, in substantial competition, Ill 

the sale of their saiJ courst's of study awl instruction in cmnmerce 
between and among the various States of the United States, with 
such other individuals, firms, and corporations. . 

PAR. 3. Said business conJucteJ under the name of FedPr:tl Ci\'Il 
Service Training Bureau was odginally established by the sa ill 
respondent John Hartford. Said respondent Hartford made arrange
ments with the said respondent "\Vagley whprehy the said "\ragley dill 
a considerable volume of the printing and minwograplti11g work w.;rd 
in the conduct of the business of said corrrspondrnce school con
ducted under the trade name aforesaid. Said respondent Ilartfortl 
subleased of!ices from said respondent "\Vagley for the conduct of 
said business. The business was started early in the .)'Par 1 t);35. On 
November 23, 1035, respondent Hartford entered into an agrel'n1t'I1t 
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With tespondent Wagley, by the terms of which said business and the 
Property appertaining thereto were set over to respondent "\Vagley in 
trust for the purpose of securing an indebtedness amounting to 
$5,077.77. Dy the terms of this agreement respondent \Vagley was 
nuthorized to collect and receive money owing to said respondent 
liartford in the coiJ.f-lnct of said correspondence school under the said 
llame Federal Civil Service Training Dureau. He was further 
authorized under said agreement to apply the proceeds so received 
and collected to the payment of said indebtedness. 

1 
Pursuant to said agreement, respondent "\Vagley took charge of 

1 le office of said Federnl Civil Service Training Dureau and had 
gelleral charge of the financial affairs thereof, at least in the ab
sence of respondent Hartford. During much of the time when said 
~greement "·as in effect, respondent Hartford was in the field sell-
lllO' co f · · '1 I . I . 1 'd ~ urses o mstructwn. A so, ( urmg t 1e time w 1en sa1 agree-
~~ent Was in efl'ect, office work was conducted by l\Ir. Charles 
f ayinond, Illl employee of respoudent "\Vagley, who devoted part 
1
{ne Work to the affairs of said correspondence school· as an em

}) oyee of the school. During the pcriou of time when said business 
Wa~ so conducted, the name Federal Civil Service Training Bureau 
Was ll t . I l l . . 1 '1 

t Sl'l m t 1e rom uct t ICI'eof, and the prmte( matter anu con-
J·a t f L r or111s as herein set out and which had previously been usod 

. Y the respondent Hartford were continued in use. Courses oi 
Jnstru t' · 'd · 1 d l c Ion were sold to students durmg sa1 peno( , an sue 1 
Cours · \. ll es Were serviced aiHl money collected thereon. J. sma sum 
'''as a I· 1 · l l · I · '1 ·J ' PI> Iel to respondent 1VaO'ley's mdebte( ness c unng t 1e penou 
'' leJ . o 1 Satd agreement was in effect. 
, On or about J anuarv 21, 193G, respondent Hartford turned the 
,•Jtti L . J 

1 
re Hsuwss over to respondent 1Vagley, and the latter thereupon 

tsslln1e l · 1· · -1 b d \\r l control. No new busmess was so rciteu y respon ent 
L a.gley from such time until in March 1936, when the name of the 
t•llt~lllE>!is Was changed to Commercial Training Institute. Solici-
•l ton f b . . 

'" 0 usmess was then resumed and the name of the busmess 

11.~81 1 ater changed to Public Training Service. These were merely 
'Va( e llames, the business being owned and operated by respondent 
~~ley individually. . 

liat·~; l'Plationship of said respondeut Wagley with said respondent 
said 

1
. oru, as above specified, and the acts and things done by the 

llla l espondeut \Vagley in pursuance thereof, and as a result thereof, 
'l e t! · 

t] 01 le Said responJent \Vagle responsible for the acts and things 
s~t le and the practices uS<>d in the conduct of said business as herein 

out anu made him a prineipal therein. 
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PAR. 4. The name, Federal Civil Service Training Bureau, used 
by respondents in the conduct of said business, implied and hacl 
the tendency and capacity to create the belief among persons solicited 
to pursue the courses of study sold under such name that said Feder!ll 
Civil Service Training llnreau was a part of, or was connected 
with, or was an agency of, the Government of the United States 
or of the United States Civil Service Commission. The word 
"Federal" is a term frequently used in referring to the United States 
Government or its agencies or to institutions under its direction or 
supervision. The term "Civil Service" is used to designate a class 
<1f employees of the United States Government or to apply to the 
work in which they are engaged. The word "llureau" is a terJll 
frrquently and generally used in officially or otherwise describing 
various Governmental agencies. Neither respondents, nor either 
of them, nor said school, nor anyone connected therewith, had anY 
connection whatsoever with the United States Gov-ernment or with 
the United States Civil Service Commission, or in any way repre· 
sented either of them. 

PAn. 5. Respondents, in advertising said courses of study and in· 
struction, made use of advertising matter in which the following 
statements appeared: 

FEDERAL CIVIL SERVICE TRAINING BUREAU 

Will Prepare You for Coming Civil Service Examinations. 
Due to deaths and retirements, the natural growth of the service, P~~; 

motions, etc., many examinations are being announced. In one year, 193S 
to 1934, the payroll of Federal Executive Employees increased from 1JI}3,4S 
to G23,51)(). 
I~XAMINATlONS BEING HELD - 1\Iany examinations are now being 

nnnounced; they will be held convenient to you. 

Said statements directly and uy implication serw·d as represci~t~i 
tions to the general public that examinations in the various c1Vl 
service classifications for which respondents gave training were 
being held at frequent intervals and that appointments to Govern~ 
m'ent positions were constantly being made from eligibles ~hll5 

obtained. In fact, during much of the time respondents were givin1 
their said training few, if any, ~xaminations were being hel< 
and few, if any, appointments were being made in some of th~ 
classified civil service, but were appointments made regardless 0 

training. Said statements were also misleading in that the incretlse 
in appointments referred to therein were not, in the main, in th~ 
classified ci vii service, but were appointments made regardless 0 

civil service requirements. 



FEDERAL CIVIL SERVICE TRAINING BUREAU 453 

Findings 

. PAR. 6. Respondents, in the sale of said courses of study and 
lnstructior~, made use of a contract form containing a so-called "Re
t'und Agreement" reading as follows: 

It is understood that I am to complete the entire training, sending in all 
~Ork for correction; try the first examination covered by this training; 

~n If I fall to puss the l:'xamination, or pass and am not offered an ap
POintment within one year from date that my name is placed on the Govern
fllent eligible list, I am, upon written application, to receive a refund of the 
;.ntire amount paid for this training, or I will be trained for every examinn-
1'0n for the above stated position, witlwut further payment, until my name 

13 I>lacect on the Government eligible list. 

'I'he import and implication of the above quoted agreement was that 
a ~overnment appointment was assured within one year or the money 
Paid would be refunded; when, in fact, such agreement, by careful 
reading thereof, meant otherwise. Said agreement was also valueless 
~n account of the fact that it was rendered inoperative, in the main, 
ecause examinations for which respondents gave training were 

~ot being held, at least during a part of the time it was in use, and 
~ "'.as consequently impossible for their students to take the exam
lna~lon in the subjects which they had studied and thereby become 
entitled to a refund under such agreement during such time. 
t P Alt 7. The representations of respondents, as aforesaid, had the 
endency and capacity to confuse, mislead, and deceive members 

of the public into the beliefs that respondents' school was a branch 
~l' bureau of or connected with the Government of the United 
. tates; that Civil Service examinations were being held at frequent 
~ntervals in the classifications for which respondents offered train-
lno- · th t G · · · h 1 'fi t' "1 b'"'' a overnment positiOns m sue c ass1 ca wns were ava1 • 
~ Ie and that appointments therein were being made and would 
tle Inade; that vacancies existed in the Government service that were 

1~ he filled; and that students who enrolled for such courses and 
~ Id 11ot secure Government positions would receive their money 
l' ack upon conditions reasonably possible of fulfillment. Said rep
nesentations of respondents had the tendency and capacity to induce 
/etnbers of the public to answer respondents' advertisements, to 
;.~gn their said contracts, to pay money to respondents, and to pur
~ ase said courses of study and instruction as herein described, be
t a~~ of the erroneous beliefs engendered, as above set forth, and 
()~ lVert trade to respondents from competitors engaged in the sale 
sp correspondence courses in similar lines to those offered by re
st:;d~nt~, as weB as those so engaged in such sale in other lines of 
~ f Y In Interstate commerce. There were and are among the com-
e Itors of respondents those who do not make the same or similar 
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misleading representations as made by respondents, as herein set 
out, but who truthfully and accurately state the private character 
of their undertakings without implying Government connection and 
who truthfully state the facts in regard to civil service examina
tions and availability o£ Government positions in the civil service, 
and who do not make use of refund agreements that are misleading 
in their terms or that are misleading because of failure to disclose 
pertinent facts upon which such agreements depend. Respondents' 
said acts and practices tended to and did in fact unfairly divert 
business to respondents from their said competitors, to the sub
stantial injury and prejudice of competition in commerce among 
and between the nrious States of the United States. 

CONCLUSION 

The aforesaid acts and practices of respondent Harvey E. 'Vagley, 
doing business under the name and style of Federal Civil Service 
Training Bureau, are to the prejudice of the public and o£ respond
ent's competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled "An Act to create 11 

Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of tl1e Commission, the answer of re
spondent Harvey E. ·wagley (respondent John Hartford not having 
been served with the complaint hE>rein), testimony and other evidence 
taken before John '\V. Addison, an examiner of the Commission there
tofore duly designated by it, in support of the allegations of the corn
plaint, and brief in support of complaint, respondent Harvey E. 
Wagley having failed to introuuce evidence in his behalf, and having 
elected to submit the case upon the record without brief or oral argu
ment, and the Commission having made its findings as to the facts and 
its conclusion that said respondent Harvey E. 'Vagley has violated 
the provisions of an Act of Congress approved September 26, 191-h 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

It is ordered, That said case be closed as to the responllent John 
Hartford, on account of failure of service of the complaint upon 
him, without prejudice to the right of the Commission, should the 
facts so warrant, to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure. 
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It i8 further ordered, That the respondent Harvey E. 'Vagley, doing 
business under the name and style of Federal Civil Service Training 
Bureau, or under any other name or in any other manner, his repre
sentatiYes, agents, and employees, in connection with the offering for 
sale, sale, and distribution of courses of study and instruction, or of 
books, study material, pamphlets, or printed or mimeographed matter, 
designed or intended for preparing students thereof for exami
nations for civil service positions under the United States Govern
ment, in interstate commerce, or in the District of Columbia, do 
forthwith cease and desist from: 

1. Hepresenting, through the use of the word., "Federal" or 
''Bureau" or the term "Civil Service" or any other words or terms 
~f similar import, meaning and effect, that respondent's business 
Is a part of, is connected with, or is a branch, bureau or agency of, 
the Government of the United States or the United States Civil 
Service Commission · 

' 2. Uepresenting that the number and character of appointments 
to positions in the United States Classified Civil Service or the 
character of examinations held therefor are other than the facts, 
existing at the time such representations are ma<le, may warrant; 

3. Representing that the total number of appointments to Govern
ment positions not in the Classified Civil Service are indicative of 
the opportunities for appointment to the Cla.ssified Civil Service; 

4. Representing that the total number of appointments to the 
Classified Civil Service are indicative of the opportunities for ap
Pointment therein of those who may complete the training offere<l 
by the respondents' courses, unless such number be limited to those 
appointments made in the classifications for which said courses are 
adapted; 

5. Representing, through the use of iuoperati ve, misleading or 
deceptive refund agreement that a Government position is assured 
~0 those purchasing respondents' courses of instruction and that 
If said position is not obtained the money paid for said courses 
"'ill be refunded. 

It i8 further ordered, That said respondent Harvey E. Wagley 
shall, within 60 days after service upon him of this order, file with 
the Commission a report in writing setting forth in detail the 
Inanner and form in which he has complied with this order. 
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IN THE MA'ITER OF 

TOLPIN STUDIOS, INC. 
COMPLAINT, FINDINGS, AND ORDER IN REGARD 'fO THE ALLEGED VIOLA1'!0N 

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2950. Complaint, Oct. 16, 1.936-Decision, July 1, 1931 

Where a vitreous, translucent, and glazed ware designated, described, and 
known as china, was and had been, for some HiO years, made at Limoges, 
France, and had long been exported th!'refrom into the various countries 
of Europe and America, and particularly into the United States, and bad 
acquired a favorable reputation in the latter country as a china of utilitY 
and beauty, and bad come to possess a goodwill which developed an in
creasingly popular demand for the products of said city, and china made 
at said city and imported into the United States had long been widelY 
and generally known as Limoges china, and word "Limoges" applied to 
and used in describing or designating china or chinaware had long since 
come to signify and mean, and still signified and meant, china made at 
Limoges in France; and thf>reafter, a corporation engaged in proccs"ing 
and decorating foreign and domestic made, und!'corated china or cllina
ware products, and in offering, selling and distributing certain of its dec· 
orated china or chinaware products to wholesale and retail dealPr~. in
cluding department stores and auctioneers, and purchasers thereof in 
various States-

llranded, imprinted, and otherwise caused to appear, words and description 
"Limoges" and "French Decoration" on its said products, notwithstanding 
fact products thus described and rc:f'erred to were not, as thus repreHI'nted, 
made in, and did not originate in Limoges, France, but were obtained by it 
from other countries, and said products were not decorated in France or with 
French designs and decorations peculiar to country of E'rance and French 
artistry; 

With result of placing in the hands of dealers selling its products meiUJS bY 
which to mislead and deceive consuming public into purehnse of its chinll 
or chinuware products, and with tendency and capacity to mislead and 
deceive, and with effect of misleading and deceiving, memb!'rs of publiC 
and of retail trade into raise and erroneous belief that representations 
thus made by said branding and imprinting were true, and· that products 
thus represented as "Limoges" originated and were made in said city, 
and that products r!'presented by words "French Decoration" were dec· 
orated in France and with French designs and decorations, as above set 
forth, and of thereby causing members of public and of retail trade to buY 
and denl in its products in lieu and in place of competing products of com· 
petitors, and of thus diverting trade to it from its competitors who do not 
misbrand, or falsely and misleadingly label, mark, or otherwise mis· 
represent their pt·oducts: 

llcld, That such actR and practices were to the prejudice of the public and com· 
petitors and constituted unfair methods of competition, 

Defore 11/r. Robert S. Hall, trial examiner. 
Mr. Jay L. Jackson for the Commission. 
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COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission having reason to believe that Tolpin 
Studios, Inc., a corporation, hereinafter designated respondent, has 
been and is using unfair methods of competition in commerce as 
"commerce" is defined in said act, and it appearing to said Com
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charge in 
that respect as :follows: 

PARAGRAPH 1. Respondent, Tolpin Studios, Inc., is now, and since 
1927 has been, a corporation organized, existing, and doing business 
under and by virtue of the laws of the State o£ Illinois. Its office 
and principal place of business are located at 2129 'Vest Van Duren 
Street in the city of Chicago in said State. It has been since its 
~aid organization, and now is, engaged in purchasing and decorating 
llnpol'ted china and chinaware, and in its sale to wholesale and retail 
dealers, including department stores and auctioneers, in commerce 
between aud among the State of Illinois and the various other States 
of tl1e United States and the District of Columbia. It transports 
from its said place of business or causes to be transported therefrom, 
such china and chinaware when sold, to purchasers in the various 
States of the United States other than the said State of Illinois 
and in the District of Columbia. 

In the course and conduct of its said business, respondent has 
?een and is in substantial competition in interstate commerce with 
Individuals, partnerships, and corporations engaged in offering for 
sale and selling china, chinaware, earthenware, glassware, and other 
Pottery in like commerce. 

PAn. 2. There is now, and for more than one hundred and fifty 
Years approximately there has been manufactured at Limoges, in 
France, a vitreous, translucent, and glazed ware which is now, and 
has been during said period of time, designated, described, and 
known as china by reason of its original or initial manufacture in 
C~1ina before its introduction into Europe. In the early part of the 
Nineteenth Century, china, as it gradually came to be called, began 
to be exported from Limoges in France, into the various countries 
of Europe and America and particularly into the United States 
of. America and into and through the several States thereof. Such 
~I?a inunediately thereupon acquired a favorable reputation in the 

lUted States, as china of utility and beauty resulting in the estab-



458 FEDERAL TltADE COMl\IISSION DECISIONS 

Complaint 25F. T.C. 

lishmcnt of a goouwill which developed from time to time an increas· 
ing popular demand for the pr·oducts of Limoges. In 1!>27 when re· 
spon<lent was incorporated, this china manufactured at Limoges in 
France and imported into the United States had long been widely 
and generally known as Limoges china. The word "Limoges" applied 
to, or used in describing or designating china or chinaware, had 
for many years theretofore come to signify and mean, and ever since 
has signified and meant, and now signifies and means, china manu· 
factured at Limoges, France. 

PAR. 3. In the course and conduct of its business, it has been and 
is the practice of respondent to buy china and chinaware which is 
imported by it directly, or is purchased from the importers thereof. 
Said china and chinaware are produced in Japan, China, Czecho· 
slovakia, and other countries, plain and undecorated, and are known 
and described by the trade as "blanks." Thereupon the respondent 
decorates such imported products and imprints, stamps, paints, or 
otherwise impresses on some of it, or causes it to bear pictorial repre· 
sentations of French scenes arid designs or other decorations illustra· 
tive or suggestive of Limoges china or chinaware, or characteristic 
of France and causes the same to bear the following or simihtr 
legends: 

Limoges 
French 

Decoration 
Hand-painted 

Respondent has also offpred for salr and sold otlwr china, and 
china ware decorated by it with scenes painted thereon suggestive and 
characteristic of countries in which it was neither produced nor 
decorated. 

In truth and in fact, the china and chinaware decorated by 
respondent and bearing the legend 

Limoges 
French 

Decoration 
Hand-painted 

have not been and are not produced in Limoges, France or in anY 
other part of France, have not been and are not Limoges china ot' 
china ware, have not been and are not decorated or painted in France, 
but in the United States of America. The so-called "bJanks" so dec· 
orated by respondent have been cheaper or less expPnsive for deco· 
rating purposes than Limoges china or chinaware. Respondent has 
been enabled by such practices, that is to say, by selling us and for 
I..imogcs china or chinaware so-called "blanks" produced in other 



TOLPIN STUDIOS, INC. 459 
451) Complaint 

countries than France and uecoratetl by it in the United States, to 
derive a more substantial profit than could have been acquired or 
~lcrived by it if the china or chinaware offered for sale and sold by 
It had been Limoges china or chinaware decorated or hand-painted 
at Limoges, France. 

It has also been one of the practices of respondent to remove, erase 
ur eliminate from so-called ''blanks" or to cover with a design of 
some kind, the word or words stamped or appearing on such blanks 
or undecorated china or chinaware, indicating, as required by law, 
the country in which such china or chinaware originated or was pro
dnced. lly this practice respondent has been enabled to evade, pre
c~ude, and nullify the purpose of the law by concealment or supres-
81011 of the origin of such china or china ware or of the place of its 
manufacture or production, and more easily to convey the impression 
that it is Limoges china or chinaware and has been painted and dec
~rated at Limoges or elsewhere in France, or that it has been pro
~ Heed and dec01'ted in the country or countries, suggested or indicatecl 
Y scenes painted thereon typical or characteristic of such country 

or countries. 
PAn. 4. In competition "·ith respondent there are now and for 

several years last past have been individuals, partnerships, and cor
~ora~ions offering for sale a~1d selling. Limoges china o~ chinawa_re, 
·1 ~c?Iated and undecorated, m the Umted States and still other m
~ IVIduals, partnerships, and corporations offering for sale and sell
ll1g china or chinaware, decorated and undecorated, produced in 
~~e United States and in other countries of Europe and Asia than 
~ranee, who have truthfully represented, stamped, branded, and 
( escribed it. 

PAn. 5. The aforesaid practices of respondent described in par
~graph 3 hereof, have had and haYe, and each of them has had and 
/as, the capacity and the tendency to mislead and deceive, have mis-
ed and deceived, and do mislead and deceive the purchasing or con
~llrning public into the belief that the china or chinaware offered 
. or sale and sold by respondent described and designated as in par
ltgraph 3 hereof, has been produced at Limoges, France, and has 
);len decorated, processed and painted in Limoges, France, and that 

(i ler china and china ware offered for sale a ncl sold by it was pro
( ~lceu in the country suggested by scenes painted thereon typical 
01 

characteristic of such country, and in the purchase of such china. 
t!t·{hinaware in reliance upon such erroneous belief or beliefs. 
, h~ aforesaid practices of respondent have had, and have the 
~~Pac1~y and tendency to, and do, unfairly divert trade to respondent 
lorn lts competitors mentioned in paragraph 4 hereof, and, as a 
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result, of such practices of respondent injury has been and is being 
done to such competitors in commerce among and between the 
various States of the United States. 

PAR. 6. The aforementioned methods, acts, and practices of re
spondent are all to the prejudice of the public and respondent's 
competitors as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congre.ss, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
nnd duties, and for other purposes," approved September 26, 1!)14. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other pnrposes,'' 
the Federal Trade Commission on October 16, 1936, issued, and on 
October 19, 1936, served, its complaint in this proceeding upon 
respondent, Tolpin Studios, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provision~ 
of said act. After the issuance of said complaint and the filing of 
respondent's answer, the Commission, by order entered herein, 
granted respondent's motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material 
allegations of the complaint to be true, except the allegations of 
the ·last sub-paragraph of paragraph 3 of said complaint, and waiv
ing the taking of further evidence and all other intervening pro
cedure, which substitute answer was duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said comphtint and tho 
substitute answer, briefs, and oral arguments having been waiYed, 
and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the f11cts 
and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Tolpin Studios, Inc., is a corporation 
(Jrganized and existing under and by virtue of the laws of the 
State of Illinois, with its principal place of business located at 2120 
West Van Buren Street, in the city of Chicago of said State. 

PAn. 2. Said respondent engages, and prior and subsequent to 
the 16th day of October 1036, has been engaged, in the business of 
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Processing and decorating foreign and domestic made undecorated 
cl_1ina or chinaware products, and in selling, offering for sale, and 
distributing the same in commerce among and between the various 
States of the United States, and in the District of Columbia, and 
has caused, and now causes, said products, when sold or ordered, 
to be shipped and transported from the State of Illinois to various 
States of the United States other than the State of Illinois, and to 
an_cl in the District of Columbia, in the course and conduct of which 
8~Id respondent has been, and is, in competition with other corpora
~Ions, firms, partnerships, and individuals engaged in the sale, offer
Ing for sale, and distribution of de~orated china or chinaware prod
~t~ in commerce among and between the various States of the 

l1'Ited States, and in the District of Columbia. 
PAR. 3. There is now, and for more than one hundred and fifty 

~ears approximately there has been, manufactured at Limoges, in 
l i ranee, a vitreous, translucent, and glazed ware which is now, and 
~as been during said period of time, designated, described, and 
C n~wn as china by reason of its original or initial manufacture in 
N~llna before its introduction into Europe. In the early part of the 
. tneteenth Century, china, as it gradually came to be called, began 
to be exported from Limoges in France, into the various countries 
of Europe and America and particularly into the United States of 
~~erica and into and through the several States thereof. Such 
clllna immediately thereupon acquired a favorable reputation in 
t le United States as china of utility and beauty resulting in the 
esta?Iishment of a goodwill which developed from time to time 
~n Increasing popular demand for the products of Limoges. In 
927, when respondent was incorporated, this china manufactured 

~tt Limoges in France and imported into the United States had 
,;~g been widely and generally known as Limoges china. The word 
l .11noges" applied to, or used in describing or designating china or 

c llnaware, had for many years theretofore come to signify and 
Inea.n, and ever since has signified and meant, and now signifies and 
lllean. h' . F P s, c ma manufactured at Limoges, ranee. 
b An. 4. In the course and conduct of respondent's business, as 

11 
ov: described, respondent offered for sale, sold, and distributed 

~e~aln. ~f its decorated china or chinaware products to wholesale 

1 
n retail dealers, including department stores and auctioneers, and 

l~~rchasers thereof in various States of the United States, on which 
. loducts respondent branded, imprinted, and otherwise caused to 
lfPear, the words and description "Limoges" and "French 
'"ecoration," thereby representing that the products bearii;g the 

Ord "Limoges'' originated and were made in the city of Limoges 
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and the country of France, and that the products bearing the words 
and description "French Decoration" were decorated with French 
Llesigns and. decorations rwculiar to the country of France and to 
Fr('nch artistry and that the f:oiame were decorated in France; whereas, 
C'ontrary to the representations so made, respondent\; products so 
described and referred to were not made and did not originate in 
Limoges, France, but were obtained by respondent from countries 
other than the country of France, and the same were not decorated 
in France or with French designs and decorations peculiar to the 
country of France and French artistry. 

PAR. 5. The branding, imprinting, and representations of respon
dent, as described and referred to in the foregoing paragraphs, have 
placed and place, and each of them has placed and places, in the 
hands of dealers selling the products of respondent the means by 
which to mislead and deceive the consuming public into the pur
chase of respondent's china or chinaware products, and the same 
have had and have, and each of them has had and has, the tendency 
and capacity to mislead and deceive, and did and do mislead and de
ceive, members of the public and of the retail trade into the false and 
erroneous belief that the representations made by said branding or 
imprinting nre true and that the products so represented as 
"Limoges" originated and were made in Limoges, France, and that 
the products so represented by the words "French Decoration" were 
decorated in France and with French designs and decorations pecu
liar to the country of France and French artistry, all thereby causing 
members of the public and of the retail trade to buy aud deal in prod· 
ucts of respondent in lieu and in place of competing products of 
competitors of respondent, in consequence of which trade has been 
and is diverted to respondent from its competitors who do not mis~ 
brand or falsely and misleadingly label, mark, or otherwise represent 
their products. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Tolpin Studios, 
Inc., are to the prejudice of the public and of respondent's competi
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for 
other purposes." 

OHDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trace Com· 
mission upon the complaint of the Commission and the answer filed 
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herein on l\lay 21, 1V37, by respondent admitting all the material 
allegations of the complaint to be true, except the allegations of the 
last sub-paragraph of paragraph 3 of said complaint, and waiving 
the taking of further evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an 
Act of Congress approved September 2G, 1914, entitled "An Ad to 
create a Fefleral Trade Commission, to define its powers and duties, 
and for other purposes." 

It{~ ordered, That the respondent, Tolpin Studios, Inc., its officers, 
~·epresentatives, agents, and employees, in connection with ihe offer
Ing for sale, sale, and distribution of china or chinaware products 
in interstate commerce, or in the District of Columbia, do forthwith 
cease and desist from: 

1. Bmnding, labeling, marking, or otherwise causing the word 
"Limoges" to appear on china or chinaware products of respondent, 
or in any way representing said products, or causing said products 
to be represl'nted, as Limoges china or chinaware when such prod
llcts hare not ha<l their origin and have not been manufactured in 
the city of Limoges, in the country of France; 

2. Branding, labeling, marking, or otherwise causing the words 
''French Decoration" to appear on china. or chinaware products of 
l'P!'ipondent, or in any way representing said products, or causing 
said products to be represE:>nted, as products decorated in France 
or with French designs and decorations peculiar to the country of 
~ranee and to French artistry when such products were not decorated 
In France and the designs and decorations appearing thereon were 
llot and are not French designs and decorations peculiar to the coun
try of France and to French artistry. 

It is further 01·dered, that the respondent shall, within 60 days 
~fter service upon it of this order, file with the Commission a report 
In writing setting forth in detail the manner and form in which it 
has complied with this order. 

l::i8121"'-30-32 
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IN THE MA TIER OF 

THE Tll\IES SALES CO~IPANY, IKC., ET AL. 

COl\IPLAINT, FINDINGS, AND ORDER IN REGARD TO TII!lJ ALLEGIW VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEl'T. 2G, l!ll4 

Docket 2801. Complaint, May 14, 1936.'-Decision, July 9, 1931 

Where a corporation and three individuals engaged, as the case might be, as 
executive officers thereof in carrying on or continuing the business of 
said corporation or in conducting the business successor thereto, engaged 
in selling, by direct solicitation of purchasers in various States and in 
the District of Columbia, through their agents thereunto authorized, a 
certain encyclopedia, supplement or revision service, cet"tificate evidencing 
membership in the "Hureau of Research," and certain magazines, in 
combination, for specified sums and under specified terms, through tbe 
medium of printed contract forms, altered at times by certain agents 
through writing thereon different and other terms than those covered bY 
printed form and different and other magazines than those provided 
for and authorized-

Represented and insisted to purchasers and signers of such altered con· 
tracts that the printed terms of the contracts put them on 110tice of selling 
agents' limitation of authority in such respect, and through letters, collec· 
tion agents, and attorneys, disa.vowed and denied the nuthority of the 
selling agents to make such alterations, and represented and insisted 
that such contracts were legally enforceable against signers, according 
to printed terms thereof, as if unaltered in writing and regardless of 
written alterations in printed terms appearing on face thereof, and sued 
and threatened purchasers and signers with suit for legal enforcement 
of same and for collection of the unpaid portion of the consideration, 
and thereby, through force, duress, and undue influence, and under fnJRe 
pretenses that said contracts were legally enforceable against signers 
without reference to written alterations in printed terms thereof, con· 
verted acts and conduct of said selling agents to the benefit and profit 
of their business, and achieved sale and distribution of said "combi· 
nation sale" encyclopedia deal, inclusive of books, services, and magazines: 

Facts being printed terms of notices set forth in contracts were not sufficient 
to put purchasers and prospective purchasers and signers on notice tbat 
selling agents were without authority to make alterations or changes in 
writing on face of contracts over printed terms thereof with respect to 
time or terms under which consideration was to be paid or payable, or to 
the effect that said agents' authority to substitute magazines was limited 
to certain periodlcnls only, but it was consistent with such printed terms 
and provisions that such alterations or changes should take precedence 
over the other, and said contracts, as thus altered, were not in fnct 
subject to legal enforcement, except in accordance with said nlterations 
and changes; 

1 Complaint published as amended as of July 9, 1937. 
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With result that acts and practices of said selling agents in representing 
that they had authority to alter printed terms as above set forth, and 
in making such alternations, had tendency and capacity to mislead and 
deceive purchasers and prospective purchasers of e-ncyclopedias, wlth 
and without revision and research services, and of magazine subscriptions, 
into false and erroneous belief that said representations were true, and 
into purchase of said encyclopedias, etc., and into signing of contracts 
thE-refor in rellance upon such erroneous belief and upon terms of said 
contracts as thus written in by said agents, and with further result that 
said various acts, threats, force, duress, undue influence, and false pre
tenses in verforming, enforcing, anll endeavoring to enforce such altered 
contracts, signed as above set forth, deceived purchasers and signers 
into false and erroneous belief that they were bound thereto according to 
printed terms thereof, and thus Into performance of said contracts in 
accordance with such terms, and of inducing purchasers and signers 
into such performance, in accordance with such printed terms, and into 
completed purchase of said encyclopedia, services and magazines offered 
and sold by them, and with tendency and capacity to divert trade to them 
from their competitors who do not make false and misleading statements 
and representations in connection with the sale of their products, and do 
not promote and achieve such sales by means of false and misleading 
representations or by threats, force, duress, undue influence, or false 
pretenses: 

lTeld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competitlop. 

J/r. Jay L. Jackson for the Commission . 
.l!r. Edward Davis, of Philadelphia, Pa., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
te~nber 20, 1914, entitled "An Act to create a Federal Trade Com
llltssion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that The Times 
Sales Company, Inc., a corporation; The Times Sales Company; 
Ed ward n. Seegar, doing business and trading as The Times Sales 
Colllpany; William Heim and George G. Heim, hereinafter referred 
to as respondents, have been and now are using unfair methods of 
~mnpetition in commerce as "commerce" is defined in said act, and 
It appearing to the Commission that a p1:oceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, The Times Sales Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Pennsylvania, with its principal place of business lo
cated at 152-1 Chestnut Street, in the city of Philadelphia, in the 
State of Pennsylvania. All or approximately all of the controlling 
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and voting capital shares of stock of said corporate respondent are 
owned, held or controlled by one or more of the other respondents 
named herein. Since the 8th day of May 1934, the assets, business, 
and affairs of said corporate respondent have been, anu now arc, 
helu by and under the control, direction, and management of one or 
more of the other named respondents herein. 

llespomlent, The Times Sales Company, is a proprietorship or
ganized and existing under and by virtue of the laws of the State 
of Pennsylvania, registered under the "Fictitious Name Act" of said 
State, under the name of the respondent, Edward B. Seegar, with its 
principal place of business located at 1524 Chestnut Street, in the 
city of Philadelphia of said State. 

Respomlent, Edward n. Seegar, is an individual trading under 
the name and style of The Times Sales Company, with his principal 
office and place of business locatell at 1524 Chestnut Street, in the 
city of Philadelphia, in the State of Pennsylvania. On or about the 
8th clay of May 1934, the said Ed ward D. Seegar became the suc
cessor in interest to the assets, business, and affairs theretofore owned 
and operated by The Times Sales Company, Inc., corporate respon-
dent named herein. ' 

Respondents, William Ileim and George G. IIeim, are individuals 
and officers of The Timl:'s Sales Company, Inc., corporate respondent 
named herein, anu members and officers of The Times S1tles Corn
puny, copartnership respondent named herein, with their principal 
place of business located at 1524 Chestnut Street, in the city of 
Philadelphia, State of Pennsyl\'ania, and at all times material to 
this complaint said respondents have been and are now engaged in 
and with the business of said corporate and copartnerships rl:'spond
ents named herein, and with the advertising, promotion, and man
Hgement thereof. 

The aforesaid respondents have been, and each of them has been, 
for more than two years last past, and now are, engaged in the 
business of selling, offering for sale, and distributing in commerce 
among and between the various States of the United States, and 
in the District of Columbia, an encyclopedia consisting of eight 
volumes, called and described as "The Times Encyclopedia" and 
sometimes as "The Times Encyclopedia and Gazetteer," in combina
tion with a 10 years supplemental loose leaf extension or revision 
service issi.1ed periodically for said encyclopedia, and a membership 
in a bureau of research, together with magazine subscriptions and 
periodicals. Respondents have described and do describe such trans
llctions as being a "combination sale" and as an "encyclopedia deal.'' 
In the course and conduct of the said business, respondents have 
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caused, and each of them has caused, and now cause, said Looks, 
Hlcyclopedia, services, magazines, and periodicals, composing said 
deal, when sold or ordered, to be shipped and transported from the 
State of origin thereof to various States of the United States other 
i~an the State of origin of said shipments, and to and in the 
District of Columbia 

PAn. 2. In the cou~se and conduct of the business of respondents, 
as aforesaid, respondents, at all times material to this complaint, 
have been and are now in competition with other corporations, firms, 
partnerships, and individuals engaged in the same and similar bus
Iness and in like commerce. 

PAR. 3. It has been and now is the practice of respondents and 
o_f each of them to offer for sale, sell, and distribute the said combina
tion sale and encyclopedia deal, including encyclopedia of eight 
~olu~es, 10 years revision service, 10 years research bureau mem-
ers~up, and magazine subscriptions, by use of the mails, interstate 

~arners, and other channels of commerce in and among the various 
tates of the United States and in the District of Columbia; Ly 

~eans of sales agents, canvassers, and employees; by means of con
ll'acts, credit instruments, collection agents, employees, and attor
~eys, and Ly means of circulars, letters, pamphlets, literature, and 
Y oral, printed, written, and pictorial displays, statements, and 

~epresentations in the course and conduct of which respondents 
·lave made and now make false and misleading statements, repre
~eJ.ltations, and promises, and otherwise have used and now use un-
air methods in the solicitation of and sale to purchasers and pros

Pective purchasers of respondents' said combination sale and en
cyclopedia deal, all to the injury of the public and to the injury 
of competitors of respondents. 
f PAR. 4. In the course and conduct of the business of respondents, as 

a oresaid, respondents and their agents and employees have used and 
Use Printed forms of contracts, to which the signatures of purchasers 
and subscribers have been and now are solicited and secured by agents, 
canvas 1 1 d l 1· · l 
0 sers, and employees of responc ents t tereunto u y aut wnzec . 

lle fol'm of such contract used by respondents during the year 1935 
~nd. theretofore, or as late as the month of December, 1934, purported 
'r~ Its face to Le a "Special Ad vcrtising Contract" offered by The 
a Irnes Sales Company, Inc., of Philadelphia, Pa., respondent herein, 
c n~ among other thinrrs stated and represented that respondents' en-

bYe 0Pedia referred t;' therein was and is "Kept Constantly Up-To-
ate" A 1 d · d 

8· • later form of contract, used by responc ents urmg an 
l~ce t!te year 193-1, purports on its face to be the contract offered by 

le Tnnes Sales Company, Inc., of Philadelphia, Pa., and carries on 
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its face a pictorial display of the eight volumes constituting the ency· 
clope~ia and of the binder for the loose leaf revision service. Common 
to the printed terms of the contracts just described, and to the form 
of contract used by respondents during the years 1935 and 1936 to 
date, are the following terms and provisions, to wit: 

Gentlemen: You may enter my order for the publications and services as 
listed hereunder to be st>nt parcel post or express churges collect. 

COMBINATION S;\LEJ Vola. P1·ice 

THE Tll\IES ENCYCLOPEDIA-ARTCRAFT BINDING ______ g Vols -----

10 YEARS REVISION SERVICE----------------------------Total Cost $15.00 

10 YEARS BUREAU OF RESEARCH MEMBERSHIP 

1 Yr. HARPERS 2 Yrs. ASIA 3 YrsLIFE 

Which I promise to pay to your order as follows: $5.00 with order, balance ns 
follows: $G.50 upon delivery of Encyclopedia, Plus Parcel Post or Express 
Charges and $3.50 in 30 days. On receipt of flnnl payment I am to recl'ive 1\Ia,::n
zine SubRcriptions and Coupon Bond for J..()ose !Raf Service and MembershiP 
Certificate, for nnreau of Research. I am t·etaining a copy of tlri.~ at}'reement, 
and ha1'C no verba~ o1· written understanding with 110ur representative other 
than t11e terms herein stated. This contract I~ not subject to change or cnn
cellation. The Times Sales Co. guarantees their Publications to be equal In 
evf'ry respPct to samples shown; bf'nce no solicitor Is authorizt>d to take orllcrs 
subject to approval. No subscriptions accepted from newsdealers or libraries. 

In the course and conduct of the business of respondents, as afore· 
said, it has been and is the practice of respondents' sales agents and 
employees to solicit, induce and secure the names and signatures of 
purchasers and subscribers to the aforesaid contracts and to clo!ie 
sales for respondents' said combination sale and encyclopedia deli!, 
including books, services, research bureau membership, and maga· 
zine subscriptions, by stating, representing, and implying that the 
printed terms of said contracts were and are open to alterations anti 
changes, in the matters of time and terms of payment, and with 
reference to the magazines named in the printed terms thereof, that 
other ¥\agazines not so named and printed but desired by purchaser~'~ 
and subscribers might be substituted for those named in the printed 
contract form, whereupon said agents did and do make in writi~g 
upon the face of said contracts certain alterations and changes 111 

the printed terms thereof by altering and changing either the tbn~ 
of payment or the terms of payment, or both time and terms 0 

payment, and by substituting for one or more of the magazines 
named in print on the contract form the names of and subscriptions 
to magazines not so named in print, all in accordance with the pa:i 
ticular agreements and understanding as made and had with Slllc 
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purchasers and subscribers signing their names and signatures to 
said contracts. 
b PAn. 5. Upon receipt of said contracts above described, signed 

Y. persons solicited by respondents' sales agents, in which the 
Printed terms haYe been and are altered and changed in writing on 
the face thereof, as aforesaid, it has been and is the practice of re
spondents, and of each of them, verbally to disavow and deny the 
authority of said agents in making any of the alterations and 
changes in the printed terms of respondents' contract form, as de
s .b en eel in paragraph 4 above, but nevertheless to enforce, or seek 
to enforce, and otherwise to treat the said contracts as binding and 
enforceable against signers thereto according to the printed terms 
thereof and as being unaffected and uninduced by the alterations 
;nd changes made in writing on the face thereof, or by false, mis-
eading, and unauthorized statements, representations, and promises 

lna?e by respondents' sales agents, in the course and conduct of 
Wl.nch, while refusing to honor said contracts according to the alter
;hons and changes in the printed terms made in writing on the 
aee th<'reof, both as to time and terms of payment and with refer

~nce to the substitution of magazine subscriptions, respondents have 
l;}d ~nd hold to, and have enforced and enforce, the printed terms 

0 said contracts against signers thereto, and through and by means 
~f letters, collection agents, and attorneys, did and do threaten suit 
d.or the legal enforcement of said contracts, and otherwise by force, 
t Uress, undue influence, and under the false pretense that said con· 
r~cls are legally enforceable against signers thereto according to the 
~rinted terms thereof as against the aforesaid alterations and 
~hHtngcs ~ade in writing on the face there?£, l~ave held and hold to 

e benefits of said contracts the same as 1f sa1d contracts had been 

t
and Were induced secured, and closed in reliance upon the printe<l 
er:rn ' f s and. offer therein; thereby converting the acts and conduct 
~h respondents' sales ~gents to respondents' be.nefi.t and achieving 

e sale and distributiOn of respondents' combmatwn sale and en
~.Y~lopedia, inclusive of the books, services, membership, and mag
' Z~es named. in the print appearing on the face of said contracts. 
a AR. 6. In the course and conduct of the business of respondents, 
f \aforesaid, respondents and their agents and employees did and do 
c a se~y and misleadingly state, represent, and promise that the said 
s OJn?Ination sale and encyclopedia deal includes a 10 years revision 
qervice in the form of loose leaf supplements issued and distributed 
\> U~rterly each year, by means of which the encyclopedia of eight 

0 
u:rnes is kept "up-to-date" and "abreast of the times"; whereas in 
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truth and in fact it has not been and is not the practice of respondents 
to perform said promise or to cause said revision service to be rendered 
to purchasers of said combination sale and encyclopedia deal, and 
whereas in truth and in fact the said revision service did not and does 
not keep the said encyclopedia up-to-date or abreast of the times. 

PAR. 7. Respondents' said false and misleading statements, repre
sentations, acts, and course of conduct, as set forth in paragraph 6 
above, and respondents' threats, force, duress, undue influence, and 
false pretenses in the enforcement of contracts, as set forth in para
graphs 4 and 5 above, have had and have, and each of them has had 
and has, the tendency and capacity to mislead and to deceive pur
chasers and prospective purchasers of encyclopedias, with and without 
revision services, reference books, and magazine and periodical sub
scriptions, into the false and erroneous belief that respondents' state
ments and representations in connection with the sale of respondents' 
encyclopedias, revision and research services, and magazine subscrip
tions were and are true, and into the purchase o:f said encyclopedias, 
services, and subscriptions in reliance upon such erroneous belief. 

The aforesaid acts and practices have had and have, and each of 
them has had and has, the tendency and capacity to divert trade to 
respondents from their competitors who do not falsely and mislead· 
ingly represent their products and who do not promote and achieve 
the sale of their said products by means of false and misleading state
ments and representations or by means of threats, force, duress, undue 
influence, or false pretenses. 

PAR. 8. The above and foregoing course of conduct, acts, and prac· 
tices of respondents have been and are all to the prejudice of the pub· 
lic and respondents' competitors, and have been and are unfair methods 
of competition within the meaning and intent of Section 5 of an Act 
of Congress entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," approved 
September 26, 1914. 

REronT, FINDINGS As TO THE FAcTs, AND OtmErr 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914 ( 38 Stat. 719), the Federal Trade Commission on the 
14th day of May, 1936, issued, and on the 15th day of l\fay 1936, 
served, its complaint in this proceeding upon respondents The Times 
Sales Company, Inc., a corporation; The Times Sales CompanY; 
Edward D. Seegar, doing business as The Times Sales Company, and 
William Heim and George G. Heim, charging them with the use ~f 
unfair methods of competition in commerce in violation of the provl· 
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sions of said act. On the 11th day of November 1936, respondents 
filed their substituted and amended answer in this proceeding. There
~fter, a stipulation as to the facts, dated May 20, 1937, was entered 
Into, whereby it was stipulated and agreed that the statement of facts 
contained therein, executed by and on behalf of respondents through 
their counsel, Edward Davis, Esq., and by W. T. Kelley, Chief 
Counsel for the Federal Trade Commission, subject to the approval 
?f the Commission, might be taken as the facts in this proceeding and 
ln lieu of testimony in support of the charges stated in the complaint, 
or in opposition thereto, and that the Commission might proceed upon 
such statement of facts to make its report, stating its findings as to the 
~acts (including inferences which it might draw from said facts) and 
lis conclusion based thereon, and enter its order disposing of the pro
ceeding without the presentation of argument or the filing of briefs. 
Thereafter, the said complaint, in accordance with the said stipulation 
as to the facts, was amended to accord with the facts as shown by 
r~spoudents' said substituted and amended answer and said stipula
tion as to the facts. Thereafter, this proceeding regularly came on 
for hearing before the Commission on said complaint, as amended, 
and on said substituted and amended answer and stipulation, the said 
stipulation having been approved and accepted, and the Commission 
having duly considered the same and being now fully advised in the 
Premises, finds that this proceeding is in the interest of the public and 
lllakes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 

P.AnAGRAPH 1. Respondent The Times Sales Company, Inc., is a 
corporation, organized and existing under and by virtue of the laws 
of the State of Pennsylvania, and since the date of its incorporation, 
October 3, 1929, was actively and continuously engaged in business 
Until the 17th day of April 1934, with its principal place of business 
located at 1524 Chestnut Street, in the city of Philadelphia, State 
of Pennsylvania. On the said 17th day of April 1934, said corpo
rate respondent was marked "out of existence," on the records of the 
D~partment o£ Revenue of the State of Pennsylvania, in accordance 
~Ith the laws of the State of Pennsylvania, and since said date has 

een and remained inactive with respect to engaging in the business 
~f selling and distributing its products in commerce among and 
etween the several States of the United States. Said respondent has 

never been legally dissolved and is subject to revival for active busi
~~ss upon the payment of certain corporation taxes in accordance 

lth the laws of the State of Pennsylvania. The last duly elected 
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and acting executive officers of said corporate respondent are re
spondents 1Villiam Heim and George G. Heim, who were also the 
duly elected and acting executive officers of said corporation, en
gaged in the control, direction, and management of the business and 
affairs thereof, from the date of its said incorporation to and in
cluding the 17th day of April1934. During the period between April 
17, 1934, and May 10, 1934, the assets, business, and affairs of said 
corporate respondent were under the control, direction, and man
agement of respondent William Heim. On or about the 9th day of 
May 1934, the business and affairs of said corporate respondent 
were acquired by respondent Edward B. Seegar, trading under the 
name of The Times Sales Company, respondent named herein, and 
the said business and affairs of said corporation are now held and 
controlled by the said respondent Edward B. Seegar. 

Respondent The Times Sales Company is a proprietorship organ
ized and existing under and by virtue of the laws of the State of 
Pennysylvania and as such is owned and controlled by respondent 
Edward n. Seegar, and registered under the name of respondent 
Edward D. Seegar, on the lOth day of May 1934, under the "Fic
titious Name Act" of the State of Pennsylvania. Its principal place 
of business is located at 1524 Chestnut Street, in the city of Phil
adelphla, State of Pennsylvania. 

Respondent Edward B. Seegar is an individual doing business and 
trading under the name and style of "The Times Sales Company", 
respondent named herein, and has his principal office and place of 
business located at 1524 Chestnut Street, in the city of Philadelphia, 
State of Pennsylvania. 

Respondent 'William Heim is an individual and the last duly elect
ed, acting, and managing executive oflicer of the corporate respond
ent. The Times Sales Company, Inc., and since the organization 
of respondent The Times Sales Company has been, and now is the 
manager of said company, and as such has been, and now is, en
gaged in and with the business and affairs of said respondent com· 
panies and in the business promotion and management thereof. 

PAR. 2. Rrspondents, The Times Sales Company, Edward D. 
Seegar, trading as The Times Sales Company, and William Heim, 
for more than two years next preceding the issuance of the Com· 
mission's complaint in the instant proceeding have been, and now· 
ure, engaged in and with the business of selling, offering for sale, 
and distributing in commerce among and between the various States 
of the United States, and in the District of Columbia, an encyclo
pedia consisting of eight books or volumes, called and described as 
"The Times Encyclopedia," and sometimes a.s "The Times En-
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cyclopedia and. Gazetteer," together and in combination with a ten 
)'ears supplement or revision service issued periodically for said en
cyclopedia, a membership in a so-called "Bureau of Uesearch," and 
subscriptions to various magazines and periodicals of interstate cir
culation. During the years 1932, 1933, and 1934, but not after April 
17, 193±, corporate respondent The Times Sales Company, Inc., was 
engaged in the same and like line of commerce as aforesaid, although 
certain contract forms bearing the name of said The Times Sales 
Company, Inc., were used subsequent to April 17, 1934. Subsequent 
to said date, and more particularly from l\fay 8, 1934, the business 
0~ ~elling and distributing the said encyclopedia, supplement or re
VIsion service, membership in the Bureau of Research, and magazines 
and periodicals, was conducted by respondents The Times Sales 
Company, Edward B. Seegar, trading as The Times Sales Company, 
and William Heim. • 

Respondents have described and do describe the aforesaid sales 
transactions as being a "combination sale" and as an "encyclopedia 
deal." 

In the course and cond.uct of the business aforesaid, respondents 
have caused and each of them has caused, and respondents The Times 
Sales Company, Edward D. Seegar, trading as The Times Sales. 
Company, and 'Villiam Heim, now cause the said books, encyclo
Pedia, supplement or revision service, and a certificate evidencing 
111embership in the Bureau of Research, entitling the member to re
search services, and magazines and periodicals, composing the so
called "combination sale" and "encyclopedia deal," when sold or 
ordered, to be shipped and transported from the State of origin 
thereof, to various States of the United States other than the State 
uf origin of said shipments, and to and in the District of Columbia. 

P.~n. 3. During the course and conduct of the business of re
spondents, as aforesaid, respondents, including corporate respondent 
'I'he Times Sales Company, Inc., when active, have been and are in 
e?nlpetition with other corporations, firms, partnerships, and indi
''1?ttals engaged in the business of selling, offering for sale, and dis
trtLuting in commerce among and. between the various States of the 
~nited States and in the District of Columbia, so-called reference 

ouks and encyclopedias, both with and without supplemental or 
re,·ision service, and. subscriptions to magazines and periodicals. 
l PAn, 4. In the course and conduct of the business of respondents, 

a 1 as aforesaid, it has been and is their practice to offer for sale 
~~d sell said combination sale or encyclopedia. deal, inclusive of "The 
t Hues Encyclopedia," supplement or revision and research services, 
ogether with subscriptions to magazines or periodicals, by means 
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of direct solicitation of purchasers thereof, locatc>d in varions States 
of the United States and in the District of Columbia, by agents 
thereunto authorized by said respondents, which agents receive and 
take orders therefor in the form of written contracts and fonYarcl 
the same to respondents' principal place of business m the city of 
Philadelphia, State of Pennsylvania. Upon receipt of such orders, 
it has been and is the practice of respondents to fill the same by 
causing the said encyclopedia, supplement or revision service, re
search .services, and magazines, or subscriptions thereto, to be sent 
through the United States mails. Subscriptions to magazines :ne 
cleared through the agencies of their publishers. It has also hN'11 

and is the practice of respondents to supply the said agents with !L 

list of names of those magazines for which said respondents were 
and are authorized by publishers to take orders, incltH1ing, among 
others, llarper8, A8ia, llfode1;L Mechanics, Forbes, aml Redbook. 
Respondent The Times Sales Company and respondent Edward D. 
ticegar, trading under the name The Times Sales Company, noW 
employ three agents or salesmen, but sai<lrespondents have variously 
employed between ten and fift£>£>n of such agents or salesmen during 
the times hereinabove mentioned. Said agents or salesmen are pnitl 
no salaries, work on a commission basis, and are free to solicit ordl'l'::i 
and to sell in territories of their own choice. 

PAn. 5. The contract forms supplied by respondents to the n fore
said agents and salesmen, and used by them and by the said agents 
and salesmen in soliciting and taking orders, bear on their fare 
certain printed terms and provisions, together with certnin rep
resentations with respect to the said combination sale or encyclopeditt 
deal, together with spaces for the signatmes of, and for certain 
collateral information concerning, purchasers and subscribers. One 
form of such contract, which was used by respondents and the afore
said agents and salesmen during the years 1934 and 1935, Lears on 
its face, among other things, a pictorial display and represent at ion 
of the eight volumes constituting the encyclopedia and of a binder 
for the supplement or revision service and purports to l>e the offer 
and contract of respondent The Times Sales Company, Incorpontte<l. 
Another form of such contract used by respondents nnd the afore
said agents and salesmen during the years 1934 anJ 1935 purports 
to be the offer and contract of respondent The Times Sales CompanY 
and represents on its face to be a "Special Advertising Contract,'' and 
among other things further represents that "The Times Encyclo· 
pedia" and "Loose Leaf Extension Service," therein refened to, nre 
"Kept Constantly Up-to-Dnte." A further form of contract which 
was used by respondent The Times Sales Company, Inc., and its 
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agents and salesmen during the year 1933 and until April17, 193-!, and 
by respondent The Times Sales Company, and hy its owner, re
spondent Edward n. Seegar, and its manager, respondent ·william 
Reim, and their agents an<l salesmen, subsequent to :1\Iay 10, 1V3-1, 
until the year 1935, purports on its face to be the offer and contract of 
The Times Sales Company, Inc., an<l further represents that the 
same is a, "Special Advertising Contract," and that "The Times 
Encyclopedia" and the "Loose Leaf Extension Service," therein 
referred to, are "Kept Constantly Up-to-Date." 

Common to the printed terms of the contract forms above re
fened to and described, and to the form of contract used by re
spondents The Times Sales Company, Edward B. Seegar trading 
as The Times Sales Company, and ·william Ileim, and their agents 
nnd salesmen, during the year 193G, are the follmving terms and 
]Wovisions, to wit: 

Gentlenwn: You mny enter my order for the publications and services ail 
listed l1ereunder to be sent parcel pqst or express charges collect. 

COMBINATION SALE Vol8. Price 

TII!<J Tll\IES ENCYCLOPEDIA-ARTCRAFT niNDING 8 Vols. --------

10 Y:F;AUS REVISION SERVICE------------------------- Total Cost ::;15.00 

10 YEARS BUHEAU OF RESEARCII 1\IEl\IllERSIIIP 
1 Yr. HARPERS 2 Yrs. ASIA 3 Yrs. LIFE 

\Vhieh I promise to pny to your order as follows: $3.00 with order, balance as 
follows: $G.!:i0 upon delivery of Encyclopedia, Pins Parcel Post or J,;xprc>;s 
Charges and $3.GO in 30 days. On receipt of final payment I am to receive 
l\fagnzine ~ubscriptions and Coupon Bond for Loose Leaf Service and 1\lember
~hip Certificate, for Dureau of Research. I am retaining a copy of this agl·ee
ll!cnt, antl have no verbal or written understand-ing with your t•epresentative 
Other than the terms herein stated. This contract is not subject to change or 
eaucellntiou. The Times Sales Co. guarantees their Publications to be equal 
In every respect to snmples shown; heuce no solicitor is authorized to take 
~-r<Iers subject to avproval. No subscriptions accepted from newsdealers or 
lhraries. 

PAR. 6. Respondents did not and do not affirmatively authorize the 
nforesaid selling agents to represent the terms and provisions of 
the offer made by respondents other than as set forth in the printed 
t~1'llls of the contracts used by said agents, or to make oral or written 
c lnnges or alterations in the printed terms thereof, except with refer~ 
<'llce to the substitution of certain magazines, the names of which are 
~~Pplied by respondents and known to said selling agents. Never-

leless, certain of said agents, in selling and soliciting purchasers 
and Prospective purchasers of respondents' combination sale or ency~ 
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clopedia deal, and in soliciting, inducing, and securing signatures of 
purchasers to said contracts, did and do in fact represent that they 
have authority to alter and change the printed terms thereof with 
respect to the time, terms, and conditions therein providing for the 
payment of the consideration of $15.00, and with respect to maga
zines named in the printed terms thereof, to substitute therefor other 
magazines of the purchaser's choice not so named in print. There
upon the said agents did and do make in writing upon the face of 
said contracts certain alterations and changes in the printed terms 
thcr('of, altering and changing the time of payment, or terms of pay
ment, or both the time and terms of payment, and by substituting 
for one or more of the magazines, named in print therein, the names 
of, and subscriptions to, magazines not so named in print, but all in 
accordance with the particular agreements and understandings had 
and made with the purchasers or subscribers signing their names 
to said contracts. 

In the foregoing connection, for example, the printed terms of the 
contract forms, hereinabove described, provide for $5.00 payment 
with the order, $G.50 upon delivery of encyclopedia, plus parcel post 
or express charges, and $3.50 in thirty days. Nevertheless, certain 
of said agents did and do agree with purchasers to accept a down 
payment of less than $5.00, and upon receipt of such amount, ac
knowledge the same in writing upon the face of the contracts signed 
by the purchasers and thereon further indicate in writing the bal
ance of moneys due under such contracts. A further form of altera
tion, demonstrative of the conduct of said agents, is that by which 
said agents, in accordance with agreements had and made with 
purchasers and signers thereto, acknowledge in writing upon the :face 
of said contracts the receipt of the down payment of $5.00, and 
further to provide in writing that the balance of $10.00 is payable 
in two subsequent payments and that the purchaser is to be billed 
for such balancl! or balances in lieu of C. 0. D. \Vith respect to the 
substitution of the names of magazines other than those named in 
the printed forms of said contracts, certain of said selling agents 
did and do write in the names of magazines :for which they or 
respondents have no authority to sell or take subscriptions, such as 
Atlantic Monthly as a substitute for Life, or for Asia, Christian 
Oentu1"1J for Asia, and Readers Digest for Life. By the above 
means and methods purchasers and signers to said contracts are 
induced to purchase and sign their names to said contracts. 

PAR. 7. Upon receipt of the contracts, altered and changed by the 
said agents in writing upon the face thereof, as aforesaid, it has been 
and is the practice of respondents to proceed to the performance of 
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such contracts in accordance with the printed terms thereof, the 
sarne as if no such alterations were made or so appeared and as being 
~naffected and uninduced by the representations and terms written 
In by the said agents on the :face of the contract, by sending the ency
c!opedia C. 0. D. for balances due, when the purchaser and person 
~Igning said contract, according to the written alterations thereon, 
Is to be billed for the balance or balances in lieu of C. 0. D., and by 
clearing subscriptions to the magazines named in print on said con
tracts, and otherwise insisting upon said purchasers accepting the 
lnagazines so named, instead of the magazines actually subscribed 
for by said purchasers and the names of which have been and are 
Written in on the face of said contracts in substitution of one or 
lllore of the magazines named in print therein, more particularly 
w·hen the magazines substituted are ones for which respondents have 
no authority to sell or take subscriptions, or otherwise cannot be 
supplied by respondents. 

In dealing with purchasers and signers to contracts altered in 
'"riting as above described, it has been and is the further practice of 
l'esponclents, through and by means of letters, collection agents, and 
attorneys, to disavow and deny the authority of the selling agents 
to Inake the alterations above described, to represent antl insist that 
the printed terms of the contracts put such purchasers and signers 
on notice of the selling agent's limitation of authority in this respect, 
and to represent and insist that the said contracts are legally enforce
able against signers thereto according to the printed terms thereof, 
t~e sarne as if unaltered in writing and regardless the written altera
tions in the printed terms appearing on the face thereof. In con
ltection therewith respondents sue and threateti purchasers and sign
ets to said contracts with suit for the legal enforcement of the same 
and for collection of the unpaid portion of the consideration $15.00 
~nd hold t? the down payments made by purchasers in such contracts. 
t Y these means of fore~, duress, and undue influence, and un_der 
~e false pretense that said contracts are legally enforceable agamst 

Signers thereto, without reference to the written alterations in the 
Printed terms thereof, respondents have converted and convert the 
ll~ts and conduct of the said selling agents to the benefit and profit 
~h the business conducted by respondents, and did and do achieve 
d e sale and distribution of the said combination sale or encyclopedia 
eai, inclusive of the books, services, and magazines. 

h :P ~n. 8. The printed terms and notices set forth in the contracts 
s erei~labove described are not sufficient to put purchasers and pro
aPcctlVe purchasers and signers thereto on notice that the said selling 
gents are without authority to make alterations or changes in writ-
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ing on 1 he face of the contracts over the printed terms thereof with 
respect to the time or terms under which payment of the consideration 
is paid or payalJle, or that the authority of said agents with respect 
to the substitution of magazines is limited to certain magazines only. 

It is consistent with the printed terms and provisions of the con
tracts hereinabove described that alterations or changes made on the 
face thereof in writing, with respect to the time or terms of payment 
awl substitution of magazines, shall take precedence over the printed 
terms thereof relating to time and terms of payment antl snhstitution 
of magazines, and said contracts, as so altered, are not in fact sub
ject to legal enforcement except in acconlanre with th~ said altern
tions and changes. 

PAR. 9. The combination sale of encyclopedia deal hereinabove 
described (loes in fact include a 10-year revision service, in the for!11 
of suppl<'m£>nts or booklets which are issued and distrilmted quar
t<'rly each year, by which certain items or port ions of the 
encyclopPdia arc amended and supplemented from time to time. Iu 
connection with this service, pnrchascrs arc supplied with so-called 
"tear slips," which provide spaces for the name and address of pur
chaser and ·p£>rson entitled to such s(lrvice. As a condition prece
dent to mailing and receipt of each issue of the supplement or 
revision Sf'rvice, purchasrrs are re{lUircu to fill in the blanks au.d 
SCll(l the same to the office of respondents. The purpose of th15 

practice ib to provide respondents with the correct names and ad
<lrPsses of tho persons entitled to such suppl<'ments· prior to mailing 
thereof, this for the l'Ntson that the purchase price of the combina
tion sale or encyclopBdi::t tlenl does not allow or include the cost of 
periodical circularization of customers to ascertain conect address, 
and for the reason th:tt constant changes of address among pur
chasers otherwise results in the loss of supplements in the course of 
delivery. ~ 

PAR. 10. The aforesaid acts and practices of respondents' sellin!-{ 
agents in representing that they have authority to alter the printecl 
terms of contracts with respect to time and terms of payment a~d 
substitution of magazines, and pursuant to such representations, JJI 

making such alterations in writing upon the face of said contracts, 
all as set forth in paragraph G above, have had and have, and each 
of them has had and has, the ter1dency and capacity to mislead aud 
deceive purchasers and prospective purchasers of encyclopetlias, with 
nnd without revision and research services, aml of mn.gazine subscrip
tions, into the false and erroneous belief that said representations are 
true, and into the purchase of encyclopedias, services, and mngazine 
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subscriptions of respondents, and into the signing of con
tracts therefor in reliance upon such erroneous belief and in re
liance upon the terms of said contracts as written in and on the 
face thereof by said agents. The aforesaid acts, representations, 
threats, force, duress, undue influence, and false pretenses, of respond
ents in performing, enforcing, and endeavoring to enforce contracts 
signed by persons relying upon written alterations appearing on 
the face thereof over the printed terms thereof, all as set forth in 
Paragraphs 7 and 8 above, have the tendency and capacity to, and 
?id and do in fact, deceive purchasers and signers to said contracts 
Into the false and erroneous belief that they were bound thereunto 
according to the printed terms thereof, and thus, into the perform
ance of said contracts in accordance with said printed terms; and 
the said practices otherwise have the tendency and capacity to, and 
did and do, induce purchasers and signers to such contracts into 
~he performance thereof in accordance with said printed terms and 
Into the completed purchase of' the encyclopedias, services, and 
magazines offered for sale and sold by respondents. 

1~ AR. 11. The aforesaid acts and practices of respondents and o.f 
the said selling agents have had and have, and each of them has had 
and has, the tendency and capacity to divert trade to the busines:3 
of respondents from their competitors who do not make false and 
misleading statements and representations in connection with the 
sale of their products and who do not promote and achieve the sale 
thereof by means of false and misleading representations or by 
llleans of threats, force, duress, undue influence, or false pretenses. 

CONCLUSION 

The aforesaid acts and practices of respondents, and of their 
agents, under the conditions and circumstances set forth in the fore
going findings, are to the prejudice of the public and of respondents, 
competitors, and constitute unfair methods of competition in com
lllerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 2G, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis-
81?n upon the complaint of the Commission, as amended, and the sub
stitute and amended answer filed herein by respondents on Novem· 
her 11, 1936, and upon the agreed stipulation as to the facts, dated 

15Bl2tm--su----ss 



480 FEDERAL TRADE COMMISSION DECISIONS 

Order 25}'. T. C. 

May 20, 1936, entE.>re<l into between respondents herein, The Times 
Sales Company, Inc., a corporation; The Times Sales Company; Ed
ward B. Seegar, trading as The Times Sales Company, and William 
Heim, and W. T. Kelley, Chief Counsel for the Commission, which 
stipulation provides, among other things, that without further evi
dence or other intervening procedure, the Commission may issue and 
serve upon said respondents findings as to the facts (including infer· 
ences which it may draw from said stipulated facts) and its conclusion 
based thereon, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the pro· 
visions of an Act of Congress approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

It is hereby ordered, That the respondents, The Times Sales C01n· 
pany, Inc., a corporation; The Times Sales Company; Edward 13. 
~eegar, individually, and trading as The Times Sales Company; and 
'William Heim; their respective officers, agents, representatives, and 
employees, in connection with the sale of encyclopedias, revision and 
research services, magazines or other similar commodities in interstate 
commerce or in the District of Columbia, cease and desist from: 

Representing in any manner that contracts for the purchase of the 
products or commodities sold by them, the terms and provisions of 
which have been altered, changed, or modified by their respective 
agents, employees, or representatives pursuant to agreement or under· 
standing with the purchasers of such commodities, are subject to per· 
formance and are legally enforcible against said purchasers in 
accordance with the printed terms and provisions of said contracts 
irrespective of the alterations, changes, or modifications so made. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re· 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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IN 'IJIE MATTER OF 

l1\1PERIAL CANDY COMPANY 

C01U'L.\INT, FINDINGS, AND ORDER IN IU<;GAIW TO THM ALLEGED VIOLA'l'ION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 

Docket 28JJ. Complaint, June 4, 1936-Decisio-n, July 9, 1937 

Where a corporation engaged in manufacture and sale of so-called "draw" 
or "deal" assortuwnts of caudy, sale and distribution of which type 
c-andy by retailers by lot or chnnce has capacity and tendency to and 
does decrease sale of candy sold without any sales plan or device in
volving lottery or game of chauce, l. e., "straight" goods, and sale of 
Which type, providing, in connection with its sale to public, means or 
opportunity of obtaining a box of candy as a prize or becoming a winner 
by lot or ehance, teaches and encourages gambling and is in violation 
of various mnnlc!pal ordinances and regulations and State statutes and 
coustitutlom'l, an<.l proviU.e>i retail merdulllts with mea,11s of violating 
the laws of the several States, and sale of which candy, so packed and 
assembled as to enable retail dealers, without alteration, addition, or 
rearrangement, to resell same to consuming public by lot or chance, 

· is contrary to public policy
IS I 0 ll, to wholesale uml retail dealers, certain assortmeuls of candy which 

Were so pn('kf'd ond af:Remblctl as to involve, or were designed tQ ln
vot Ye, u:oe of a lottery t;ChPme when ;;uld !tnd distributed to consumers 
thereof, and one of which included, togcthei: with a punchboard, a 
number of boxes of assorted chocolate candies of a value of more than 
1lve cents each, for 8ale to consuming public under a plan, and In 
accordance with said board's explanatory legend, pursuant to which pur
chnsers received, for fiye cents paid, and dependent upon number punched 
by chance or purchase of last punch on board, one of aforesaid boxes 
of candy, or nothing other than privilege of making a punch; so as
sembled aml packed that such asl'ortments might be nnd were used by 
retail dealers for distribution thereof to purchasing public by lot or 
chance, without alteration or rearrangement, and with knowledge and 
intent that such assortments would and could thus be resold to public 
hy lot or chance by such retail dealers, in competition with many who 
do not make and sell "dra,w" or "deal" assortments, but sell their 

W "straight" goods In interstate commerce In competition with the other; 
lth result that competitors who refused to and do not sell candy so packed 

nnc:I assembled that it can be resold to public by lot or chance were put 
to a disadvantage in competing with it and with others employing similat· 
rnethous to thoRe described, trade was diverted to It and others using 
slrniior methods by reason of customers' attraction to such "draw" or 
"dl'al'' assortments from those who do not use such methods, trade was 
diverted to it ft·om its said competitors, and there was a restraint upon 
?11<1 a detriment to the freedom of fair and legitimate competition in 
Industry concerned; to the prejudice and injury of the publk nnd 
<'Ompetltors: 
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II eld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before llfro. Charles P. Vic·ini and Mr. llenry },/, lVhite, tri!tl 
exammers. 

llfr. P. 0. J(oli-lt.Yki and lllr. ll enrry 0. La·nlc for the Commission. 
Roberts & Skeel and Flood, Lenihan & Ivers, of Seattle, Wash., 

for respondent. 
CollrPL.UNT 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Cmumis· 
sion, to define its powers and duties, and for other purposes," t~1e 
Federal Trade Commission, having reason to believe that Impenal 
Candy Co., a corporation, hereinafter referred to as respondent, haS 
been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent, Imperial Candy Co., is a corporation 
organized and operating under the laws of the State of "\Vashington, 
with its principal office and place of business located at 800 "\Vester» 
A venue, Seattle, "\Vash. Respondent is now, and for several yeare 
last past has been, engaged in the manufacture of candies and in tl~e 
sale and distribution thereof to wholesale dealers, jobbers, and retatl 
dealers located at points in the various States of the United States, 
and causes and has caused its said products, when so sold, to be 
transported from its principal place. of business in the city of Seattle, 
·wash., to purchasers thereof in other States of the United States n.t 
their respective places of business; and there is now, and has been 
for several years last past, a course of trade and commerce by said 
respondent in such candy between and among the States of the 
United States. In the course and conduct of said business, respond· 
ent is in competition with other corporations and with partnershipS 
and individuals engaged in the manufacture of candy and in the 
sale and distribution thereof in commerce between and among the 
various States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers packages or assortments of candy so packed and ~s· 
sembled as to involve the use of a lottery scheme when sold and d1s· 
tributed to the consumer thereof. 
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(a) One of saiJ. assortments, manufactured and distributed by 
the respondent, is composed of a number of large items of candy 
and a number of boxes of candy of varying sizes, together with a. 
device commonly called a "punchboard." The said boxes of candy 
~redistributed to the consuming public by means of said punchboard 
111 the following manner : The sales by means of said punchboard 
are 5¢ each, and when a punch is made from said punchboard a 
number is disclosed. The numbers begin with 1 and continue to 
the number of punches there are on the board, but the numbers are 
not arranged in numerical sequence. The board bears a statement 
01' statements informing the prospective customer as to which num
bers receive a large item of candy and which numbers receive a box 
?f candy and the size thereof. The purchaser of the last six punches 
In each sections pays for only one punch, the last five punches being 
~ree, and the purchaser of the last punch on the board wins a large 
Item of candy irrespective of the number on the punch. A pur
~haser who does not qualify by obtaining one of the numbers call
~ng for one of the boxes of candy or one of the large items of candy 
Y punching the last number on the board receives nothing for his 

*oney other than the privilege of punching a number from the board. 
hhe large items of candy and the boxes of candy are worth more 

~ an 5¢ each, and a purchaser who obtains one of the numbers call
Ing for a box of candy receives the same for the price of 5¢. The 
numbers on said board are effectively concealed from the purchasers 
Or Prospective purchasers until a punch or selection has been made 
and the particular punch separated from the board. The boxes of 
candy and large items of candy in said assortment are thus distrib
Uted to purchasers of punches from said board wholly by lot or 
chance . 
. The responJ.ent manufactures and distributes several assortments 
~Volving the same lot or chance feature, but varying only in detail. 
h 0111e of the boarJ.s have one thousand numbers, others have fifteen 

Undred numbers, some of the boards are J.ivided into two sections, 
anJ. some are divided into six sections. 
b (b) Another of said assortments manufactured and distributed 
/ ~he respondent is composed of a box of candy, together with a 
d~VIce commonly called a "push card." The said box of candy is 
n:stributed to the consuming public by means of said push card in 
h e following manner: Sltid push card contains fifteen discs num-
ered from one to fifteen, but not arranged in numerical sequence, 
a~d with the numbers concealed. The purchaser of a punch from 
~Uld push card pays the amount i~ cents represented by the num
er which the displaced disc exposes; the push card bears a legend 
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stating that the lucky number under seal wins the box of candy. A 
purchaser who does not qualify by obtaining the lucky number re~ 
ceives nothing for his money other than the privilege of punching 
a number from said push card. The box of candy is worth more than 
the highest priced punch on said push card, fifteen cents, and a pnr~ 
chaser who obtains the number calling for the box of candy receives 
the same wholly by lot or chance. 

PAR. 3. The wholesale dealers and jobbers, to whom respondent 
sells its assortments, resell said assortments to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortments for sale and sell said candy to the purchas~ 
ing public in accordance with the aforesaid sales plans. Respond
ent thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of its product in accordance with 
the sales plans hereinabove set forth, and said sales plans have the 
capacity and tendency of inducing purchasers thereof to purchase 
respondent's said product in preference to candy offered for sale 
and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the man~ 
ner above alleged involves a game of chance or the sale of a chance 
to procure a box of candy, or items of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrarY 
to an established public policy of the Government of the United States. 
The use by respondent of said method has the dangerous tendencY 
unduly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above allege?' 
or otherwise arranged and packed for sale to the purchasing pubhC 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAR. 5. :Many dealers in and ultimate purchasers of candy a;e 
attracted by respondent's said method and manner of packing sa~d 
candy, and by the element of chance involved in the sale thereof Jll 

the manner above described, and are thereby induced to purchase said 
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candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do not 
Use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is unlaw
ful; to lessen competition in said candy trade, and to tend to create a 
Jnonopoly of said candy tmde in respondent and such other distribu
tors of candy as use the same or an equivalent method, and to deprive 
the purchasing public of the benefit of free competition in said candy 
h·acte. The use of said method by the respondent has the tendency 
and capacity to eliminate from said candy trade all actual competitors, 
and to exclude therefrom all potential competitors, who do not adopt 
and use said method or an equivalent method. 

Pan. 6. Many of said competitors of respondent are unwilling to 
nuopt and use said method or any method involving a game of chance 
~: th? sale of a chance to win something by chance or any other method 

at 1s contrary to public policy. 
pAn. 7. The aforementioned method, acts and practices of the 

l·~spondent are all to the prejudice of the public and of respondent's 
colllpetitors, as hereinabove alleged. Said method, acts, and practices 
?onstitute unfair methods of competition in commerce within the 
Ttent and meaning of Section 5 of an Act of Congress, entitled "An 
•l ct to create a Federal Trade Commission, to define its powers and 
< Utj 

f.'S, and for other purposes," approved September 26, 1914. 

HEPORT, FINDINGS As TO THE FACTS, AND OnnER 

t . Pursuant to the provisions of an Act of Congress, approved Sep
~~ber 26, 1914, entitled "An .Act to create a Federal Trade Com
t] lssion, to ut'fine its powers and unties, and for other purposes," 

9 le Federal Trade Commission, on June '4, 1936, issued and on June 
1' 193~, served its complaint in this proceeding upon the respoudt'nt, 

0~Penal Candy Company, a corporation, charging it with the use 
D unfair methods of competition in commerce in violation of the 

11~:ovisions of said act. After the issuance of said complaint and the 
in lng of respondent's answer thereto, testimony and other evidence 
p ~~P~o~t of the allegations of said complaint were introduced by 
nli · I~ohnski, attorney for the Commission, and in opposition to the 
th egations of the complaint by Emmett G. Lenihan, attorney for 

e l'espondent, before Charles P. Vicini and Henry 1\f. 'Vhite, exami-
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ners of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on said complaintt 
the answer thereto, testimony and other evidence, briefs in support 
of the complaint and in opposition thereto, and the oral arguments 
of Henry C. Lank, counsel for the Commission, and Emmett G. 
Lenihan, counsel for the respondent; and the Commission, having 
duly considered the matter and being now fully advised in the prern
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion draW11 

therefrom: 
FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. The respondent, Imperial Candy Company, is a cor
poration organized under the laws of the State of 'Vashingtou, with 
its principal office and place of business located in the city of Seattle, 
State of ·washington. Respondent is now, and for several years 
Jast past has been, engaged in the manufacture of candy in the citY 
of Seattle and in the sale and distribution thereof to retail and 
wholesale dealers and jobbers located in the State of Washington 
and in the States of Oregon, Montana, Idaho, California, Arizona, 
New 1\fexico, Utah, 'Vyoming, and in the Territories of Alaska and 
the Hawaiian Islands. It causes the said candy when sold to be 
shipped or transported from its principal place of business in the 
State of 1Vashington to purchasers thereof in 1Vashington and in 
the other States and Territories of the United States, as mentioned 
above. Tn so carrying on said busille.'lR, l'('spo11dent is and has bC'ell 
engaged in interstate commerce and is and has been engaged in 
active competition with othE>r corporations and with partnerships 
and. individuals engaged in the manufacture of candy and in the 
sale and distribution thereof in commerce between and among the 
various States and Territories of the United States, as mentioned 
nhove. ' 

PAR. 2. In the course and conduct of its business, as clescribell in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, as above described, certain assortments of candy so 
packed and assembled as to involve, or which are designed to involve, 
the use of a lottery scheme when sold and distrilm1Pd to the con
sumE'l's thereof. 

OnP of said assortments is composc1l of a number of boxes of 
assorted chocobte candies, together with a device commonly called 
a "pnnchboard." The boxes of candy contained. in said as:"ortnwnt 
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~redistributed to the consuming public by means of ~aid pnnehboard 
In the following manner: The sales by means of said punch board are 
5~ each, and when a punch is made from said board a number is 
dJselo~ed. The numbers begin with 1 and continue to the nmHber 
?f punches there are on the board, but the numbers are not arranged 
~n numerical sequence. The board bears a statement or statements 
Jnfor111h1g the prospective customer as to which numbers receive a 
h~x: of candy. The purchaser of the last punch on the board l'C

CeJves a specified box of candy. A purchaser who does not qualify 
by obtaining one of the numbers calling for one of the boxes of 
C!tJtdy, or by punching the last number on the boar(l, receives nothing 
for his mo11ey other than the privilege of ptmchi11g a number from 
the board. The boxes of candy are ·worth more than 5¢ each, and 
a purchaser who obtains one of the numbers ca Uing for a box of 
~andy receives the same for the price of 5t. The numbers on said 
oard nre effectively concealed from the purchasers or prospective 

~lll'chasers until a punch or selection has been made and the par
tJ~ular punch separated from t.he board. The boxes of candy in 
:a~d assortment are thus distributed to purchasers of punches from 
IHd board wholly by lot or chance, and the fact ns to whether a 

Purchaser receives one of the boxes of candy or nothing other than 
~he privilege of punching a number from said board for his money 
18 thus determined wholly by lot or chance. 

PAn. 3. The candy assortments involving the lot or chance feature, 
~s above described, are genemlly referred to in the candy trade or 
1~dustry as "draw" or ''deal" ~ssortments. Assortments of candy 
Without lot or chance featmes in connection with their resale to the 
~Ublie are generally referred to in the candy trade or industry as 
. stl·aight" goods. These terms will be used hereafter in these find
Ings to distinguish these separate types of assortments . 
. pAn. 4. The wholesale dealers or jobbers to whom respondent sells 
Its assortments resell the same to retail dealers, and .,aid retail dealers 
and the retail dealers to whom respondent sells direct expose sni<l 
:lssortments for sale and sell said candy to the purchasing publie 
111 

accordance with the sales plan as described above. 
PAn. 5. All sales made by respondent, whether to wholesale deal<'rs 

and jobbers or to retail dealers, are absolute sales and respondent 
l'et · 
th !tJns no control over said assortments after they are delivere(l to 

e Wholesale <h•aler or jobber or retail dealer. The nssortments arf\ 
ns~'f'll1bled and packed in such manner that they are designed to be 
lJlsed and are used by the retail dealer for distribution to the pur
e tn>;iJi 11' b . 1 . t, I . t · g pu l 1c y lot or c wnre wlt.cUont a teratwn or rearrangemen . 
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In the sale and distribution to jobbers and wholesale uealers for 
resale to retail dealers and to retail dealers direct the assortments 
of candy described in paragraph 2 hereof, respondent has knowled~e 
that said candy will be resold to the purchasing public by retail 
dealers by lot or chance, and it packs such candy in the way and 
manner described so that without alteration, addition or rearrange· 
ment thereof it may be resold to the public by lot or chance by said 
retail dealers. 

PAR. 6. There are in the United States many manufacturers of 
candy competing with respondent in the territory served by re
spondent who do not manufacture and sell "draw'' or "deal" assort· 
ments· of candy and who sell their "straight" goods in interstate 
commerce in competition with the "draw" or "deal" assortments. 
The sale or distribution of candy by retail dealers by lot or chance 
has the capacity and tendency to and does decrease the sale of candY 
sold without any sales plan or device involving a lottery or game of 
~~~ . 

Several witnesses testified, and the Commission finds, that ens· 
tomers coming into retail establishments and desiring candy similai' 
to that distributed by respondent would take chances or make pur· 
chases by means of said push cards or punchboards, and that ~D 
such cases when unsuccessful in obtaining candy by tnea.ns of s::utl 
push card or punchboard some of such customers would then pur· 
chase candy as a "straight" purchase and without the use of the 
lottery device; that the gambling feature connected with the S!t!C 

of respondent's assortment, as described above, was attractive to 
customers; and that before making "straight" purchases it was not 
unusual for customers to endeavor to procure the candv desired bY . " means of such lottery devices rather than to make a "straight 
purchase. 

PAR. 7. The sale and distribution of "draw'' or "deal" assortments 
of candy, or of candy which has connected with its sale to the pub· 
lie the means or opportunity of obtaining a box of candy as a prize or 
becoming a winner by lot or chance, teaches and encourages gambling 
and is in violation of various municipal ordinances and regulations 
and various State statutes and constitutions. The sa1e and distribU· 
tion of candy by retailers by the methods described herein is the sale 
and distribution of candy by lot or chance and constitutes a lotte;Y 
or gaming device, and the Commission finds that the sale and dts· 
tribution of assortments of candy as described herein provides re· 
tail merchants with a means of violating the laws of the severnl 
states. Competitors who refuse to or who do not sell candy so packed 
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and assembled that it can be resold to the public by lot or chance 
are put to a disadvantage in competing with respondent and with 
others employing similar methods to those described herein. Be· 
cause the "draw" or "deal" assortments are attractive to customers 
P~rchasing from retail dealers, the Commission finds that trade is 
diverted to respondent and others using similar methods from com
Petitors who do not use such methods. The use of such methods by 
~·e~pondent in the sale and distribution of its candy is prejudicial and 
lnJurious to the public and to respondent's competitors, and has re
sulted in the diYersion of trade to respondent from its said com
pe~itors, and is a restraint upon and a detriment to the freedom of 
fair and legitimate competition in the candy industry. 

PAn. 8. An officer of the respondent corporation testified, and the 
Commission finds, that respondent's total annual volume of sales is 
approximately $750,000, of which approximately 60 percent repre
sents sales to customers outside of the State of Washington. Be
tween 10 percent and 15 percent of respondent's total sales consists 
of assortments of candy with which a punchboard is furnished . 
. PAn. 9. The Commission further finds that the sale and distribu

tion in interstate commerce of assortments of candy so packed and as
Selnbled as to enable retail dealers, without alteration, addition or re
nrrangement, to resell the same to the consuming public by lot or 
ehance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, Imperial Candy 
~ompany, a corporation, under the conditions and circumstances set 
fotth in the foreO'oin(J' findings of fact, are all to the prejudice of the 
Public and respo~dent's competitors, and constitute unfair methods of 
~ompetition in commerce within the intent and meaning of Section 

of an Act of Congress, approved September 26, 1914, entitled "An 
~et to create a Federal Trade Commission, to define its powers and 
4Ut' .Jes, and for other purposes." 

ORDER TO CEASE AND DESIST 

.This proceeding having been heard by the Federal Trade Com
lnission upon the complaint of the commission, the answer of re· 
zy.o~l~ent, testimony aml other evidence taken before Charles 11

• 

f lCini and Henry 1\I. White, Examiners of the Commission thereto~ 
p~r~ duly designated by it, in support of the allegations of said com-
111 alnt and in opposition thereto, briefs filed herein, and oral argu· 

ents of Henry C. Lank, counsel for the Commission, and Emmett 
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G. Lenihan, counsel for the respondent; and the Commission having 
made its findings as to the facts and its conclusion that said re· 
,':lpondent has violated the provisions of an Act of Congress, ap· 
-proved September 26, 1914, entitled "An A_ct to create a Federal 
Tmde Commission, to define its powers and duties, and other pnr· 
poses." 

It is orde1·ed, That the respondent, Imperial Candy Company, a 
·corporation, its officers, representatives, agents, and employees, i.t 
-connection with the offering :for sale, sale, and distribution in inter· 
state commerce of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers :for 
resale to retail dealers, or to I'etail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
,gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used, or 
which may be used, without alteration or rearrangement of" the con· 
tents of such assortments, to conduct a lottery, gaming device, or 
gift enterprise in the sttle or distribution of the candy contained in 
said assortments to the public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail boxes of candy, together with a device cotn· 
monly called a "punchboard,'' which punchboard is for use, or which 
may be or is designed to be used, in distributing or selling said 
(·andy to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a "punchboard," either with assortments of candY 
or separately, bearing a legend or legends or statements informing 
the purchasing public that the candy is Leing sold to the public bY 
lot or chance or in accordance with a sales plan which constitutes a 
lottery, gaming device, or gift enterprise. 

It is further ordeJ'ed, That respondent, Imperial Candy Company, 
a corporation, shall, within 30 days after service upon it of this orde:·, 
file with the Commission a report in writing setting forth in detatl 
the manner and form in which it has complied with the order to 
(·ease and desist hereinabove set forth. 
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IN THE MATTER OF 

ROBERT C. HOFFMAN, TRADING AS YORK BAR BELL 
COMPANY, STRENGTH AND HEALTH PUBLISHING 
COl\IPANY, AND YORK ATHLETIC SUPPLY COMPANY 

COMPLAINT, FINDINGS, Al\D ORDER IN HEGAHD TO THE .ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF COXGRESS APPROVED SEPT. 26, Hl14 

Docket 2512. Complaint, Mar. 17, 1936 '-Decision, July 10, 1937 

"Where an individual eugoged, under 8e,·eral trade names, in manufacture, 
sale, and distribution of athletic goods, publication of a periodical de
voted to development of health and strength, ami sale of a course of 
Physical training through the mail to customers throughout the United 
States, in substantial competition with other individuals, etc., engaged 
in sale and distribution in interstate commerce of athletic appliances 
and courses in physical training or culture, including among his said 
competitors those who sell such courses and apparatus and do not mis· 
represent their products and publish misleading and deceJltive advertise
zneuts or In any manner unfairly disparage their competitot·s; in soliciting 
sale of and selling hil'! said commodities as above described-

(n) Set forth In ndwrtlsrments two "Dt>fore and After" pictures of himself, 
together with statement that he had increased his weight from 210 to 
2GO pounds IJy use of York bur-bell t-xercises, autl created thereby Im
Pression that decided development of his physique was due entirely to 
nse of a system of training and use of bar-bells, facts IJeing the ''before" 
llh:tnre was taken just after a serious illness caused by an autoruol.Jile 
flC<:itleut and which lind reduced his weight by about 40 pounds, and suiJ
stnutial pa1't of gain In weight and development was due to bls recover,:f 
tht•rpfrom, and "after" victure had been so retouched as to cause mnsdcs 
to appear In st1·ouger relief and give impression of greater strength than 
Was apparent in the other; 

(b) Set forth in his "Strength and Health" periodical, picture of man of 
unusual muscular de,·elopmeut, together with words "What would you 
give to haye a body like this? • "' • Tbe wonderful streugth athletes 
turned out by the famous York System of Physical Training are the 
amazement of the botly building world today. They came as ordinar;1 
fellows !Jut finished stars," with result that impression was created that 
lllieuonwunl dewlopmeut disdo~ed was result of his said training course, 
llotwithstrnuling fnct pidure wns thnt of a fort'lgn athlete who bad never 
IH·aetit-(•d said lndiyidual's systrm and flourished many years before in
divil!nnl in question eut(•red upon lmsine:;s of physical training; 

(c) Set forth, In catalogs widrly C'ircnlatP!l among customers and prospectiye 
CJH<tomers, and 11 mo11g dt•pictious of athll'tes using aforesaid York bar
hl'!JH, "Before anu After" pietures of one Joe Miller, depicting said in
\liritlna! 11s a !Joy !liHI young mnn, and accompanied with words "TI1e 
~ this pupil Is an everyday occurrence 11mong York bar-bell stn-

' AniPJlcJed. 
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dents. It ('!Ill be yonrs Jf yon han' the <leterminutlon to get ~>tnrted," 
with result that reader and prol'pective customer was led to believe tbat 
said person's decided and unusual development was due cxclnsiYely to 
said individual's course of training, undisclosed facts being that fh·st 
picture of said person was taken of him as an undeveloped boy of fourteen 
years, second was made after his reaching physical maturity, and be 
had trained for a number of years with other teachers, had taken other 
physical training courses, and was an athlete of some reputation when 
he commenced using course and apparatus of aforesaid individual; 

(d) Included In depiction of himself with his "War Medals," picture of the 
American Distinguished Service Cross, facts being that, while recommended 
therefore and recipient in fact of numerous decorations for brav£>ry, and 
notwithstanding valiant service as a soldier in the United States ArwY 
during the World War, said particular decoration was not awarded, due 
to War Department's ruling that particular feat of gallantry concerned 
was not of snch a nature liS to entitle him thereto; 

(e) Published, in his !'aid "Strength and Health," together with pictures of 
athletes, statements by one Roger Eells and others testifying to beneficial 
results achieved through training with his equipment, with result thllt 
reader was led to believe that depictions were those of persons about 
whom story was written, undisclosed facts being they were those of 
professional athletes in his employ with no connection with story about 
indiYidunls 1111med as aforesaid; 

(f) Set forth, in 11 catalog, 11 depiction of building owned by him with sign 
bearing trade name used in his said business across entire length thereOf, 
facts being no such sign wa!l on building when picture was taken and 
inscription In question was superimposed thereon when catalog was pre· 
pared for publication, with result that impression was created that enUre 
building wa!l occupied by said company or business, name of which tbUS 
appeared on sign, facts being building in question housed not only offices 
of said business, but also that of said individual's aforesaid periodical, 
and that of an oil burner enterprise owned by him, and small sign near 
entrance, containing names of all three companies, failed to appear in 
picture; and 

(g) Published false, defamatory, and unfairly disparaging articles in hiS 
said "Strength and He11lth," in a manner and form designed and well· 
calculated to injure and bring Into disrepute generally competitors selling 
courses in physical training and purporting to be descriptive of method 
of training taught by those who, in developing physical strength of their 
pupils, depend entirely upon exercises Involving resistance of one part of 
the body against another, both through articles written by himself under 
a pen name and articles by some of his employees, for the purpose of 
disparaging and maligning such competitors, including one who had been 
competitively awarded title of, and come to be widely known as "'fhe 
World's Most Perfectly Developed Man," and who had developed and 
sold system of training employing no apparatus and called by him ''DY· 
namic Tension," but in said articles referred to as "dynamic hooey," and 
otherwise discredited as something evolved and sold as a matter of e:s:· 
pedicnce and result of chance, etc., and through making false and mls· 
leading claim that no physical strength and development could be obtained 
without use of barbells, dumbells or other 11pparatus, Implied and repre· 
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sented that systems of training taught by those competitors who do not 
advocate use thereof or other apparatus is of little or no value whatever; 
to the substantial injury of said competitor through diversion of trade 
from him to said individual, and in the cancellation by many pupils of 
their courses and demands that monies paid by them for tuition be 
refunded. · 

With effect of misleading and deceiving a substantial portion of purchasing 
Public and consuming public into the erroneous belief that all said various 
results, as above set forth and indicated through use of ''Before and 
After" pictures, etc., and through publication of false, defamatory, and 
unfairly disparaging articles about competitors, were true, and into pur
chase of his said products, training system and publication on account 
of such belief, and of unfairly diverting trade to him from competitors 
engaged in sale in interstate commerce of physical training courses and 
Physical cultUl'e apparatus, and who truthfully represent their courses 
and merchandise ; to the substantial injury of the purchasing public and 
competition in commerce : 

lield, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Defore M1·. RobertS. !!all, trial examiner. 
Mr. lVilliwn L. Pencke for the Commission. 
Nr. /Jerbert S. Ward, of ·washington, D. C., for respondent. 

AliiENDED COMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
S~ptember 26, 1914, entitled "An Act to create a Federal Trade Com. 
l"lllssion, to define its powers and duti~:>s, and for other purposes," 
the Federal Trade Commission having reason to believe that Robert 
C. Hoffman, trading as York Dar Dell Company, Strength and 
~ealth Publishing Co., and as York Athletic Supply Company, has 
,,een and is using unfair methods of competition in commerce, as 
c?nunerce" is defined in said act, and it appearing to said Com

l"lllss~on that a proceeding by it in respect thereof would be in the 
P:hhc interest hereby issues its amended complaint stating its 
c arges in that respect as follows: 
tr p ~ltAORAPH 1. Respondent, Robert C. Hoffman, is an individual 

ading under the respective names and styles of York Bar Dell Com
~any, Strength and Health Publishing Co., and as York Athletic 

1 Upply Company, with his principal office and place of business 
ocated at York, in the State of Pennsylvania. He is now and for 
~~re ~han one year last past has been engaged in the manufacture of 
a lehc goods and in the sale and distribution of same between and 
~rnong v-ariou~ States of the United States and in the District of 
rn olulhbia; in the publication of a periodical devoted to develop-

ent of health and strength entitled, "Strength and Health," which 
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is circulatrd widely in inh'rstate commerce; and in the sale of a ser:es 
of lessons in physical culture, all of which are advertised in said 
periodical and. elsewhere, and which lessons are distributed through 
the mails in interstate commerce. He causes said products, when 
sold, t~ be shipped from his place of business in the State of Pennsyl
vania to purchasers thereof located in a St:Lte or States of the 
United States other than the State of Pennsylvania, and in the Dis
trict of Columbia. In the course and conduct of his business, the 
said. respondent was, and. is, at all times herein referred to, in competi
tion with other individuals, firms, partnerships, and corporations 
likewise engaged in the sale and distribution, in interstate com· 
merce, of similar commodities. 

PAR. 2. In the course and conduct of his business as described 
in paragraph 1 hereof, respondent, in soliciting the sale of and sell· 
ing his said commodities in interstate commerce, used the following 
methods and practices: 

(a) Caused two portraits of himself to appear in adYertisements 
and advertising matter, one of which was a photograph taken just 
after a serious illness which had reduced his weight by about fortY 
pounds, and the other of a photograph taken some twenty weel{S 
Jater, together with a statement that he had increased his weight 
from 210 to 250 pounds by the use of York bar-bell exercises; when 
in truth and in fact, a substantial part of the gain in weight was due 
to his recovery from illness; 

(b) Caused the picture of the back of a man of unusual muscular 
development to appear in the periodical, "Strength and Health," 
accompanied by the words: 

What would you give to have a boay like this? • • • The wonderful streugth 
athletes turned out by the famous York System of Physical Training are tbC 
amnz('ment of the body bnildiug world today. They came as ordinary felloWS 
but finished stars. 

when in truth and in fact, the man whose back appears in the picture 
referred. to is a European athlete whose picture has appeared in other 
publications, and whose muscular system was not deyeloped by the 
York bar-bell system; 

(a) In a catalogue widely circulated among customers and prospec~ 
tive customers, caused two portraits of one Joe Miller to appear among 
other portraits of athletes who use York bar-bells, one of such pic~ 
tun•s representing Miller as a boy and the other as a young man, and 
nccompanied by the words: 

'l'he story of this pupil is an ev('ryday occurr('nce among York bur-bell student~· 
It C':lll be yours If yon have the det('rmination to gl't started. 
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when in truth and in fact, said Miller did not reach his development 
as a student of the York bar-bell system, but before taking it up had 
already made a championship record; 

(d) In the same publication caused pictures of "Dob Hoffman's 
War l\Iedals" to appear, conspicuous among which was a pictorial rep
resentation of the American Distinguished Service Cross; when in 
truth and in fact, the decoration referred to was never awarded to said 
lioffman; 

(e) In another advertisement, reference is made to the muscular 
development made by one Roger Eells, of Lisbon, Ohio, who, it was 
stated, "built himself from a siek man weighing 121 pounds to 162 
P(~llnds of powerful, shapely, muscular manhood. .After he had failed 
With other systems he succeeded with York methods"; when in truth 
and in fact, neither of the two pictorial representations which accom
panied such reading matter was a portrait of said Eells, although the 
lnnguage 11sed ancl the combination of the portraits with the reading 
lnatter had the capacity and tendency to confuse, mislead, and 
df'ceive readers into the belief that said portraits were of said Eells; 

(/) In the catalogue referred to, caused a pictorial representation 
of the building where his business is carried on to appear, having the 
Words "York Dar Bell Co." in large and conspicuous letters across the 
to!) tlu:•reo£; when in truth and in fact, said Hoffman does not occupy 
said building exclusively, but shares the same with another company, 
and the words "York Bar Bell Co." do not appear on the front as 
represented. 

PAn. 3. In the course and conduct of his business as described in 
Pai·agraph 1 hereof, the respondent, in a manner and form designed 
and Well calculated to injure and to bring into disrepute generally 
Cotnpetitors selling courses in physical training in commerce, among 
and between the various States of the United States, has been widely 
Publishing, through the medium of the magazine "Strength and 
;realth," which is nnblished by the respondent and which is circn-
ated by him throu~hont the various States of the United States and 

the District of Columbia, false, defamatory, and misleading state
~lents purpot:ting to be descriptive of the method o~ trainii.lg. taught 
Y those of Jus competitors \Yho sell courses for physical trammg and 

\Vh? in developing the physical strength of their pupils depend 
~ntn·ely upon exercises inYolving the resistance of one part of the 
ti~dy .agah~st nnothe~· part. The respondent publisl:es from. time to 
h' ne In said magazme "Strength and Health" articles written by 
f llnself and by some of his employees which said articles are written 
or the purpose of disparaging and maligning said competitors. Dy 

Ui812tm-!l!l-:J4 
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making the false and misleading claim that no physical strength and 
development can be attained without the use o£ bar bells, dumbells or 
other apparatus, respondent thereby implies and represents that the 
systems of training taught by those competitors who do not advocate 
the use of such dumbells, bar bells, and other apparatus is of little 
or no value whatever; when in truth and in fact those systems of 
training which depend entirely upon certain resistance exercises and 
tensions of muscles without the use of any apparatus do develop 
physical strength as effectively as the system taught by respondent 
which requires the use of appliances manufactured and sold by him. 

PAn. 4. The aforesaid false and misleading representations and 
the said defamatory and disparaging statements made in said period· 
ical "Strength and Health" and elsewhere, as above alleged have the 
tendency and capacity to mislead and deceive the public into the 
false and erroneous belief that said statements and implications are 
true and that the various athletes whose portraits appear therein 
have been developed to their present extraordinary physical condi· 
tion by the sole and exclusive use of the York Bar Bell Company's 
products and methods. As a direct consequence of the false, mislead· 
ing and disparaging statements, made by 'the respondent as herein· 
.nhove set forth, a substantial number of the public has purchased ll 

substantial number of training courses from the respondent, and 
athletic equipment. Further, said false and misleading statements 
and disparaging implications have the tendency and capacity ~ 
divert trade unfairly from competitors of respondent in like busl· 
nesses to the respondent, and otherwise to injure said competitors 
who do not engage in unfair methods of competition. 

PAR. 5. The above acts and things done by respondent are all to 
the injury and prejudice o£ the public and accomplish substantial 
injury to substantial competitors of respondent in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914· 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem· 
her 26, 1914, entitled "An Act to create a Federal Trade Com:rnis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on August 31, 1935 issued and served its 
complaint, and on March 17, 1936 issued and served its amended com· 
plaint in this proceeding upon respondent, Robert C. Hoffman, trad· 
ing as York Bar Bell Company, Strength and Health Publishing 
Co., and as York Athletic Supply Company, charging him with the 
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Use of unfair methods of competition in commerce in violation of the 
Provisions of said act. After the issuance of said complaint and 
alllended complaint and the filing of respondent's answer to the 
complaint and answer to the amended complaint, testimony and 
other evidence in support of the allegations of said complaint and 
;mended complaint were introduced by William L. Pencke, attorney 
or the Commission, before Robert S. Hall, an examiner of the 
~ommission, theretofore duly designated by it, and in opposition to 
t e allegations of the complaint and the amended complaint by 
lierbert S. \Vard, attorney for the respondent, and said testimony 
~nd other evidence were duly recorded and filed in the office of the 
h om_mission. Thereafter the proceeding regularly came on :for final 

earmg before the Commission on the said complaint and amended 
co~plaint and the respective answers thereto, testimony and other 
evld~nce, briefs in support of the complaint and amended complaint, 
a~d In opposition thereto, and the oral arguments of counsel afore
~Uid ;· and the Commission having duly considered the same, being 
j ~w fully advised in the premises, finds that this proceeding is in the 
j~ erest of the pnblic and makes this its findings as to the facts and 

8 conclusion drawn therefrom: 

FINDINOS AS TO THE FACTS 

trap ~RAGRAPII 1. Respondent, Robert C. Hoffman, i8 an individual 
C ding under the respective names and styles of York Bar Bell 

1 ~~Pany, Strength and Health Publishing Co., and as York Ath-
1 e lc Supply Company, with his principal office and place of business 
~cated at York in the State of Pennsylvania. He is now and :for 
at~~e ~han one year last past has been engaged in the manufacture of 
\' . ettc goods and in the sale and distribution of the same in the 
h:rious States of the United States and in the District of Columbia; 
h ~he publication of a periodical devoted to the development of 
c~~ th and strength entitled, "Strength and Health," which is cir
ca ated widely throughout the United States; and in the sale of a 
th~rse ~f physical training, likewise sold and distributed through 
ca lllalls to customers throughout the United States. Respondent 
PlUses his said athletic goods when sold to be shipped from his 
st~e of business in Pennsylvania to purchasers thereof located in 
Co~ es ~ther than the State of Pennsylvania and in the District of 
ind·U~hla. The respondent is in substantial competition with other 
in :~!duals, firms, copartnerships, and corporations likewise engaged 
Pli e sale and distribution in interstate commerce of athletic ap· 

ances and courses in physical training or culture. 
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PAR. 2. In the comse and conduct of his business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
his said commodities as aforesaid, used the following methods and 
practices: 

(a) Caused two portraits of himself to appear in advertisements, 
one of which was a photograph taken just after a serious illness 
which had reduced his weight by about forty pounds, and the other 
of a photograph taken some twenty weeks later, together with a state· 
ment that he had increased his weight from 210 to 250 pounds by 
the use of York bar-bell exercises; 

(b) Caused the pictme of the back of a man of unusual muscular 
development to appear in the periodical, "Strength and Health," ac· 
companied by the words: 

What would you give to ba,·e a body like this? * * * The wonderful 
strength athletes turnetl out by the famous York System of Physical Training 
are the amazement of the body building world today. They came as ordinarY 
fellows but finished stars. 

( o) In a catalogue widely circulated among customers and pro· 
spective customers, caused two portraits of one Joe Miller to appeal· 
among other portraits of athletes who use York bar-bells, one of such 
pictures representing Miller as a boy and the other as a young man, 
and accompanied by the words: 

The story of this pupil Is an everyday occurrence among York bar-bell 
students. It can be yours if you have the determination to get started. 

(d) In the same publication caused pictmes of "Rob Hoffman's 
'\Var 1\Iedals" to appear, conspicuous among which is a pictorial 
representation of the American Distinguished Service Cross; 

(e) In another adYertisement, reference is made to the muscular 
development made by one Roger Eells of Lisbon, Ohio, who, it was 
stated, "built himself from a sick man weighing 121 pounds to 162 
pounds of powerful, shapely, muscular manhood. After he had failed 
with other systems he succeeded with York methods"; 

(f) In the catalogue referred to, caused a pictorial representation 
of the building where his business is carried on to appear, having 
the words "York Dar Dell Co." in large and conspicuous ]etters 
across the top thereof. 

PAR. 3. In the course and cOIHluct of his business, the respondent, 
in a manner and form designed and well calculated to injure and 
to bring into disrepnte generally competitors selling courses in 
physical training in commerce, among and between the various 
States of the United States, has been widely publishing, through 
the medium of said magazine, "Strength and Health," false, defam-
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.atory, and misleading statements purporting to be descriptive of the 
method of training taught by those of his competitors who sell 
·courses for physical training and who in developing the physical 
.<Jtrength of their pupils depend entirely upon exercises involving 
the resistence of one part of the body against another part. Th,e 
l'espondent publishes from time to time in said magazine, "Strength 
and Health," articles written by himself and by some of his em~ 
ployees which said articles are written for the purpose of disparag~ 
ing and maligning said competitors. By making the false and mis~ 
leading claim that no physical strength and development can be at
tained without the use of bar bells, uumbbells or other apparatus, 
respondent thereby implies and represents that the systems of train~ 
ing taught by those competitors who do not advocate the use of such 
·dumbbells, bar bells and other apparatus is of little or no value 
whatever. 

PAR. 4. In the use of the "Before and After" pictures of himself 
the respondent creates the impression that the decided development 
-of his physique is due eHtirely to the use of his system of training 
:and the use of bar bells, when in fact a substantial part of the gain 
in weight and developmeut was due to his recovery from an illnes,; 
-caused by an automobile accident. Moreover, the "After" picture 
.alone was retouched in such a manner that the muscles appeared in 
~tl·onger relief and gave the impression of greater strength than is 
.apparent in the "Defore" picture. 

In using the picture of the back of a man of unusual developmrnt, 
and the descriptive text accompanying the picture, the impression 
is created that the phenomenal development of the back muscles is 
the result of responuent's training course. It was shown, however 
that the picture is one of a foreign athlete who never practiced 
respondent's system and who in fact flourished many years before 
the respondent entered upon the business of physical training. 

Again, in using the "Before and After'' pictures of one Joe Mil~ 
ler, the reader and prospective customer of respondent is led to 
believe that the decided and unusual development of Miller was 
due exclusively to respondent's course of training. No mention is 
made in the descriptive text of the facts that when the first picture 
of J oo Miller was taken he was an undewloped boy of 14 years of 
age, and that the second picture was made when he had reached 
Phy!"ical maturity; no.r that Joe l\liller had trained for a number 
of years with other teachers and had taken other physical training 
(;Ourses and wns an athlete of some reputation at the time he com~ 
lll(>nced using respondent's comse and apparatus. 
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Conspicuous in the advertisement picturing the respondent with 
his "War Medals" there appears the picture of the American Dis
tinguished Service Cross. Although the respondent rendered val
iant service as a soldier in the United States army during the World 
'Var and did in fact receive numerous decorations for bravery, and 
although he was recommended for the Distinguished Service Crosst 
it was not awarded to him because the 'Var D.epartment ruled that 
the particular feat of gallantry performed by respondent was not 
of such a nature as to entitle him to the award of the Distinguished 
Service Cross; therefore the representation in the advertisement 
that he had in fact received said decoration was not in accordance 
with the facts. 

The respondent published several advertisements in his said mag
~zine, "Strength and Health," containing statements by one Roger 
Eells and other individuals testifying to the beneficial results 
achieved through training with respondent's equipment. These ad
vertisements are accompanied by pictures of athletes, and the readee 
is led to believe that such pictures are of the persons about whom 
the story is written. In fact, the pictures are those of professional 
athletes who are in respondent's employ, yet the text fails to indi
cate that these pictures have no connection with the story about 
the individuals named in the advertisement. 

One of the advertisements in respondent's catalog contains a pic
tnrP of the building owned by respondent. Across the entire length 
of said building appears the sign "York Bar Bell Company.'' There 
was in fact no such sign on the building at the time the picture was 
taken. Said inscription was superimposed on the picture at the 
time the catalog was prepared for publication, and the impression 
is crPated that the entire building is occupied by the York Bar Bell 
Company alone, whereas the building housed not only the offices of 
the York Bar Bell Company and Strength and Health Publishing 
Company, but also of the York Oil Burner Company, another enter· 
prise owned by respondent. A small sign near the entrance con· 
tains the namPs of all three companies; but it does not appear in 
the picture. 

Under the pen name of Alan Carse, the respondent published an 
article in his magazine, "Strength and Health," entitled "The Old 
Athlete Tells n SN•ret .. " Thr writrr relates the storv of a meeting 
of a group of athletes in Atlantic City at which most. of the greatest 
figures teaching physical training by mail were present. Among 
the speakers was one who is known for having won the title, "The 
World's Most Perfectly Developed Man" and who admitted that 
his system of training without any apparatus was largely the result 
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of chance; that he was advertising a course of training and was 
beginning to receive orders and money, while he was still casting 
about for novel and different apparatus to be used in said course; 
that senders of the orders complained to the Post Office or the Federal 
Trade Commission ; that the strong man had to do something and 
sent the course without apparatus; that to his surprise he eliminated 
most of the complaints; that while his system helped most of his 
pupils on the principle that any exercise is better than none, no 
great strength, such as his own, could be developed without the use 
of weights. That ever since then, he has sold his course without 
apparatus; that, after all it is business, that he still gets five dollars 
for a :few sheets of paper as a last offer after eYerything else has 
failed and "Every dollar counts." 

In other articles written by respondent and by some of his em
ployees, false, disparaging and defamatory statements are ·made, 
in that they refer to a competitor's system as "dynamic hooey," 
imply that no strength can be developed without the use of ap
paratus, that the use of dumbbells or bar bells is absolutely essential 
to the development of strength and that no athlete can attain great 
strength without the use of apparatus. 

Among respondent's competitors is one Charles Atlas who has 
his principal place of business in New York City. Said Atlas like
wise sells a course in physical training by mail in interstate com
lnerce. He has developed a system of training in which he employs 
no apparatus whatever and which he has called "Dynamic Tension." 
Said system is based entirely upon the resistence of one part of the 
body against another part. The records show that he has employecl 
and developed his said system since he was seventeen years of age and 
has attained his own great strength by the use of his own methods 
without relying upon apparatus. Some years ago there was awarded 
to him in a competitive meeting of athletes in New York City the 
title of "The World's :Most Perfectly Developed Man," and he is 
widely known throughout the athletic world by that title. 

By reason of the said false, defamatory, and disparaging magazine 
articles, said competitor has suffered substantial injury in that trade 
has been· diverted from him to the respondent and in that many 
Pupils canceled their courses and demanded moneys refunded which 
they had paid for tuition. 

PAn. 5. There are among the competitors of respondent, as set 
forth herein, other individuals, firms, corporations, or partnerships 
who sell physical training courses and physical culture apparatus 
in interstate commerce who do not misrepresent their products and 
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who do not publish misleading and deceptive adverti8ements a rHl 
who do not in any manner unfairly disparage their competitors. 

PAR. 6. The acts and practices of respondent in using deceptive 
and misleading "Defore and After" pictures; in using pictures of 
certain individuals calculated to deceive prospective purchasers of 
training courses into the belief that such individual:; have attn ined 
their physical development through the use of responclent's courses 
when such is not the fact; in representing that respondent has been 
awarded the Distinguished Service Cross in connection with tHlver
tising his own prowess and accomplishments; in using pictures of 
professional athletes in connection with stories of pupils contained 
in advertisements of the respondent without indicating in any man
ner that said pictures are not the pictures of the individuals con
cerning whom the stories are written; in employing the picture of 
the building in which respondent does business aml having 
across the top "York Dar Dell Company," when in fact such build
ing is not exclusively for the athletic business; and in publishing 
false, defamatory, and unfairly disparaging articles about competi
tors, are all calcuhted to mislead and deceive and have and have 
had the capacity and tendency and effect of misleading and 
deceiving and have misled and deceived a substantial portion of the 
purchasing and consuming public into the erroneous belie£ that all 
of said representations are true and into the purchase of respond· 
ent's products, trading system and publication on account of such 
belief. 

As, a result thereof trade is unfairly diverted to the respondent 
from competitors engaged in the sale in interstate commerce of phys· 
ical trainin~ courses aud physical culture apparatus, who truthfully 
represent their courses and their merchandise. Further, as a result 
thereof substantial injury has been and is bein~ done by respond
ent to the purchasin~ public and to competition in conm1erce among 
und between the various States of the United States aml the Dis
trict of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Robert C. 
Hoffman, an individual doing business under the firm names and 
styles of York Bar Dell Company, Strength and Health Publishin~ 
Co., and as York Athletic Supply Company, are to thr prejudice of 
the public and of respondent's competitors and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 
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ORDEU TO CE.\SE AND DESIST 

This proceeding having been heard by the Federal T1·ade Commis
sion upon the complaint and amended complaint of the Commission, 
the testimony and other evidence taken before Robert S. Hall, an 
examiner of the Commission, theretofore duly designated by it, in 
RUpport of the allegations of said complaint and amendeJ complaint 
and in opposition thereto, briefs filed herein, and oral arguments by 
William L. Pencke, counsel for the Commission and by Herbert S. 
'Vard, counsel for the respondent, and the Commission having made 
its findings as to the facts and. its conclusion that said respondent 
Robert C. Hoffman, trading as York Dar Dell Company, Strength and. 
liealth Publishing Company and York Athletic Supply Company, 
has violated the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and. for other purposes." 

It is ordered, That the respondent, Robert C. Hoffman, individ.ually 
and trading and doing business as York Dar Dell Company, Strength 
and Health Publishing Company and York Athletic Supply Com
pany, his representatives, agents and employees, in connection with 
the offering for sale, sale and distribution in interstate commerce and 
in the District of Columbia, of courses in physical culture, of appli
ances for use in connection with physical culture and. of the magazine 
"Strength and Health" do cease and desist: 

From falsely representing in advertisements, catalogs, magazine 
articles, or any written or printed matter, through the use of pictures, 
Photographs, cuts, ''before and after" pictures or fabricated photo
graphs or through any other means or device, or in any other manner; 

(a) That the physical improvement of any person or pupil was due 
to the use of respondent Robert C. Hoffman's course of training, when 
such improvement is due wholly or partly to other causes; 
. (b) That the individuals whose pictures are reprod.uced. are the 
Individuals describrd or referred to in the accompanying text when 
such is not a fact· 

' (<') That respo11Llent Robert C. Hoffman's athletic enterprises 
occupy an entire building when such building is in fact partly occupied 
by an enterprise other than the athletic business; 

(d) That respondent Robert C. Hoffman has been awarded mili
tary decorations unless such decorations have actually been awarded 
to him· 

' (e) That the system or courses of training offered. and sold. by com-
Petitors of respondent are ineffectual or that said competitors mis
l'epresent the facts concerning their own personal achievements and 
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physical development, thereby unfairly disparaging and defaming 
said competitors. 

It is further ordered, That the respondent shall, within 30 days 
after service upon him of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
J1as complied with this order. 
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IN THE MATTER OF 

THE COOLERATOR COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2110. Complaint, .Ap1·. 16, 1936-Decision, July 10, 1931 

Where a corporation engaged in distribution and sale of non-mechanical or ice 
refrigerators for resale by retail dealer purchasers thereof, in advertising 
its said non-mechanical refrigerators through large numbers of booklets 
and through folders, circulars, and other advertising litel'Utnre distributed 
to members of the purchasing public in the various States or furnished 
to lts customers for distribution to such public, and also through advertise
ments In newspapers and periodicals of general circulation-

(a) Represented that temperature of from 45 to 50 degrees Is established or 
required standard necessary In all types of refrigerators for most satisfac
tory preseryation of foods, and that In mechanical or electric refrigerators 
proper temperature for such preservation cannot be mnintalned without 
detriml'ntally disturbing 11atural composi~lon of air and natural composi
tion of food In the refrigl'rator, and that foods kept therein dl'hydrate to 
such an extent that their nutritive properties are Impaired, whereas foods 
kept in the other do not, to any extent whatever, dehydrate, and that only 
with ice Is it possible to produce proper temperature control of foods 
without disturbing nntural composition of air or food; 

Facts being, among others, there Is no such established or required standard 
temper11 tnre 11ecessary for satisfactory food preservation in all types of 
refrigerators, tl'mperature range Is not limited to that between 45 and 50 
degrees, but food can properly be preserved at lower temperatures, mnin
tained tNnperature of 50 degrees or lower Is generally accepted by experts 
as adequate for proper preservation of perishable foods in edible condition 
for normal length of time In domestic refrigerators, proper temperatures 
for satisfactory preserv11tlon of usual foods In mechanical refrigerators 
for domestic use can generally be maintained without detrimentally disturb
ing natural composition thereof, foods stored therein for ordinary length of 
time do not dehydrate to such extent as to impair their nutritive properties, 
and while foods kept In non-mechanical refrigerators dehydrate to some 
extent, depending upon various factors, it Is possible, through use of 
refrigerants other thnn lee, as well as ice, to produce proper food tempera
ture control without disturbing natural composition of air or food in the 
refrigerator to any harmful extent, and representations hereinabove set 
forth were, as thus indicated, too general, lacking in specific limitation, 
misleading, and, In some instances, not true; 

(b) Represented that various gases u~ed in electric refrigerators as part of 
rl:'frigerunt escape from coils in which contained, permeate food chnm
ber, and haYe a delt'terlous effect on and taint foods contained in re
frigerator, u ntl that certain poisonous gases, such as sulphur dioxide 
and chlorine, are formed from decay of food stored in such refrigerators 
in snch quantities that they have a hnrmfnl effect in tainting foods and 
reducing nutritiye Yalue thereof, whereas in non-mechanical refrigerators 
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any poisonous gases formed from decay of foous are entirely absorbed 
by water from melting ice and carried away through drain pipes thereof, 
as contrasted with other in which they are not absorbeu but remain In 
the ice cubes made in such refrigerators, and that gelatinous matter· 
found in drain pipes of non-nwf'llUnieal refrigerators is formed by ab
sorption of gases emanating from food contained tltPrt'in and (·;trr!ed 
away by water from the melting Ice, and that in C'ledrie refrigerators 
ice cubes frozen therein contain same lllattf'r as is contninP!l in drain 
pipe of the non-meehanicai products; 

Facts being, among others, that while there have been instances in which 
mechanical or eleetric refrigerating units have developed defects and re
frigerant has escaped into food chamber and tainted food contained therein, 
such cases are relativPly very infrequent, and varioufl gases used as afore
said do not genernllr escnpe from the coils as above set forth, there is gener
ally no substantial decay or decomposition of foods stored in refrigerators 
holding a maintained temperature of 50 degrees or lower under usual 
conditions, type of refrigeration used bas no bearing on formation of gases 
formed by decny and decomposition, it docs not appPar to have been 
scientifically established to what extent such gases are soluble in water, 
if o,t all, or to what extent they may be thus absorbed and carried away 
in drain pipe of the non-m~cbanlcal product, or be absorbed by water 
in lee cube trays or frost on cooling unit of the mechanical refrigerator, 
such gases do not form to any substantial or noticeable extent when 
temperatures are maintained at a point sufficient to inhibit bacterial 
growth and activity, and under such circumstances have no harmful 
effect in tainting foods or reducing their nutritive value, and it has not 
been scientifically determined to what extent contents of drain pipe of 
non-mechanical refrigerator are made up of gases and odors from food 
m· from growth of bartf'riu, algae and mol<ls in the pipe itself, and rep
resentations to £>ffl'l't that stwh mnttl'r mny be fonntl in il'e cnbl's frozl'n 
in mechanical refrigerator are untrue aml ddiciPnt iu spPI'ific lhnitntion: 
and 

(c) Represented that users of electric r<'frlgi'J'atorl'! wonlll not be able to 
eat food therefrom without tasting other foods ><torl'll in refrigt>rator at 
same time ; 

Facts being, that if two types of food are placed in refrigerator at the !'lnllle 
time, narrwly, type of foods having characteristic nn<l inherent otlors 
constantly thrown off, irrel'pective of any process of decomposition or 
decay, and type of foods which, upon coming in contact with air, absorlls 
odors already contained therein, transference of odors from former to 
latter will take place to such extent t11at person consuming same maY 
taste odor of the other, irrespective of type of refrigerator used, and it 
has not bePn sdentifically determined to what extent such transference 
takes place in a non-meehanlcal or in a mechanical refrigerator, users 
of IattPr protluet will be uble to consume food thet·ein without tasting 
othf'r food,; 1lwrein storPtl, eX!'!'lJt us lil•rl'iunbon• twte!l, nud nutny foods 
whkh do not absorb odors from others may be consumed by users of the 
electric or mechanical product without tasting others stored therein at 
same time; 

With tendency and capacity to confuse aud mislead public with respect to 
true facts us to the relative merits nnd OIJerating factors of non-mechan-
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leal refrigerutors and mechanical refrigerators, and into erroneous and 
mistaken beliefs that latter are undesirable and ineffective in use and 
Jmrmful and dangerous to users thereof, and into purchase of its said 
non-mechanical p1·oduct by reason of such beliefs thus induced, and there
by to unfairly diwrt trade to it from lts competitors who do not make 
use of similar statements; to the injury of competition in commerce: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John J. /{eenan, trial examiner. 
llfr. J. T. lV elch for the Commission. 
Belt & 1Va77ace, of Chicago, Ill., for respondent. 

Cor.rrLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1014, entitled ".An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that The 
Coolerator Company, a corporation, hereinafter referred to as re
spondent, has been and now is using unfair methods of competition 
in commerce as "commerce" is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
he in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent, The Coolerator Company, is a corpora
tion, organized, existing, and doing business under- and by virtue 
of the laws of the State of Minnesota, with its principal office and 
Place of business at 50th Avenue W. and ·wadena, in the city o-f 
Duluth, State of Minnesota. Respondent is now, and has been for 
sorne time, engaged in the business of distributing and selling to 
dealers for resale, in commerce as herein set out, refrigerators using 
natural or artificial ice as the cooling element therein. 

PAR. 2. Said respondent, being engaged in business as aforesaid, 
causes said refrigerators, when sold, to be transported from its office 
and principal place of business in the State of Minnesota to pur
chasers thereof located in various States of the United States other 
~han the State of Minnesota and in the District of Columbia. There 
18 now, and has been at all times since the organization of respondent 
company, a constant current of trade in commerce in said refrigera
tors so distributed and sold by the respondent, between and among 
th
0 

e various States of the United States and in the District of 
olumbia. 
PAn. 3. Cert.ain persons, partnerships, and corporations have been, 

and are now, engaged in offering for sale and selling, in commerce as 
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hereinabove set out, refrigerators that depend for their cooling proc
esses upon the use of ice that is placed therein fur that purpose. 
Such refrigerators have been for many years commonly known in 
the trade and by the public as "non-mechanical" refrigerators and 
are generally so designated. 

Certain persons, partnerships, and corporations have been, and are 
now, engaged in offering for sale and selling, in commerce as herein
above set out, refrigerators that do not depend for their cooling 
processes upon the use of ice that is placed therein for that purpose. 
Such non-ice-using refrigerators are commonly known in the trade 
and by the public as "mechanical" refrigerators and are so designated. 
One type of such mechanical refrigerators depends for its cooling 
processes upon certain appliances, attachments, and equipment oper
ated by currents of electricity. Mechanical refrigerators of this type 
are commonly known in the trade and by the public as "electric" 
refrigerators and are so designated. In recent years, many electric 
J·efrigerators have been sold to the public and are now in use in large 
numbers by the public. A substantial portion of the public has 
expressed, and actually has, a preference for such electric refrigera
tors over any other type of refrigerators and the number of said 
electric refrigerators in u~e and operation is rapidly increasing. 

In the course and conduct of its said business respondent is now, 
and has been, in competition, in commerce among and between vari
ous States of the United States and in the District of Columbia, with 
other corporations and with partnerships and individuals likewise 
~ngaged in distributing and selling such nonmechanical refrigerators 
in said commerce and is also in competition in said commerce with 
corporations, partnerships, and individuals distributing and selling 
in such commerce said mechanical refrigerators, including said elec
tric refrigerators. All of the sellers of the several types of refrigera
tors are, and have been, in competition, in commerce as hereinabove 
set out, between and among themselves as to each and all of said types 
of refrigerators. 

PAR. 4. In such competition between the sellers of nonmechanical 
refrigerators and the sellers of electric refrigerators, one of the con· 
trolling influences upon the purchasing public is the popular opinion 
as to the comparative desirability, effectiveness, and safety in actual 
operation of the said two types of refrigerators. 

The use of ice in refrigerators has long been pracHced and its Jesir· 
ability, effectiveness, and safety, such as it may be, is well-known and 
understood by the purchasing public. Electric refrigerators were 
only recently invented and introduced into popular use. The publio 
is not generally so well·informed as to the desirability, effectivenesR, 
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and safety of such electric refrigerators as it is with respect to these 
qualities in a nonmechanical refrigerator. 

Sellers and distributors of nonmechanical, or ice-using refrigera
tors, are interested in, and engaged in, presenting to the purchasing 
public alf available reasons or arguments against, or tending to lessen, 
the desirability, effectiveness, and safety of said electric refrigerators . 
in actual use. 

The use of said electric refrigerators destroys, to the extent of the 
use thereof, the demand for and sale of ice for use in refrigerators. 
The increasing sale of electric refrigerators has caused the sellers of 
nonmechanical refrigerators and the sellers of ice for use therein to 
attempt to create public sentiment adverse to the use of said electric 
refrigerators. 

PAR. 5. To meet the needs of its customers, the same being sellers 
of non-mechanical refrigerators and sellers of ice for use therein, 
respondent has compiled, printed, and published a certain booklet 
Pf. propaganda against the desirability, effectiveness, and safety of 
electric refrigerators. Said booklet purports to state certain facts 
.Which respondent claims to have discovered which, it represents, 
?emonstrates that electric refrigerators are in actual use undesirable, 
Ineffective, and unsafe in their effect upon food kept therein and 
Upon persons eating such food. Respondent names and designates 
such booklet as "Why Ice is Best ior Refrigeration." In order to 
~ake· such propaganda effective in behalf of sellers of non-mecl1an
l~al "refrigerators and sellers of ice for use therein, respondent fur
?Ishes copies of said booklet to its customers to be placed by them, 
In such ways as they deem most effective, in the hands of mem
bers of the purchasing public so as to influence public opinion and 
create sales resistance against such electric refrigerators und. 
to· promote and increase the sale of said non-mechanical refdgera
tors. Respondent also causes the d.istribution of said booklet direct 
to the members of the purchasing public. 

Practically all of the purchasers of non-mechanical refrigerators 
.from the respondent are manufacturers or distributors of natural or 
artificial ice, who resell said refrigerators in connection with their 
sale of ice for use therein. In some instances, several manufactur
ers and distributors of ice have organized sales agencies, which 
agencies purchase said. refrigerators f-rom the respondent and resell 
them to the public for use. 

The said booklet is furnished by the respondent to said purchasers, 
same being manufacturers or distributors of ice, and their respective 
s~Ies agencies. As furnished to said purchasers, the booklets some
times do not have imprinted thereon the respondent's name and 
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address but do have imprinted the name and address of the respec
tive purchaser who actually distributes the booklet to members of 
the public and actually sells respondent's refrigerators to members 
of the public. 

In the ways hereinabove indicated and by reason of the facts above 
alleged, sellers of ice for use in non-mechanical refrigerators, as 
well as sellers of such refrigerators, have an interest adverse to the 
sale of electric refrigerators and are in practical effect in competition 
with such sellers of electric refrigerators along with the sellers of 
non-mechanical refrigerators. The purpose and effect of said booklet 
is the dissemination of misleading and disparaging propaganda in 
aid of the sale of non-mechanical refrigerators and of ice therefor. 

PAR. 6. For the purpose and intent, and with the effect of dis
paraging electric refrigerators sold in commerce, as hereinabove set 
out, and for the purpose and with the intent and effect of promot
ing the sale in commerce, as aforesaid, of non-mechanical refrigerators 
and the sale of ice for use therein, the respondent in such booklet, 
designated as ""\Vhy Ice is Best for Refrigeration," by use of false 
and misleading statements or representations, has falsely represented, 
directly and by implication and inference, among other things: 

1. That a temperature of from 45 to 50 degrees is the eRtablished or re· 
.quired standard temperature necessary to be obtained in all types of refrig· 
era tors for the most satisfactory preservation of foods; 

2. That iu mechanical or electric refrig~rntors the proper temperature for 
the preservation of foods cannot be maintained without detrimentally diS· 
turbing the natural composition of the air in the refrigerator and the natural 

.composition of the food; 
3. That the various gases used in electric refrigerators as part of the re

frigerant escape from the coils in which they are contained, permeate the food 
chamber and have a deleterious effect on and taint the foods contained in 
said refrigerator; 

4. That foods kept in electric refrigerators lose water, or dehydrate to sucb. 
an extent that their nutritive properties are impaired, destroying essential parts 
of the chemical combination of various foods in their natural stnt.e; 

5. That foods kept in non-mechanical refrigerators do not deh~drate or lose 
water, to any extent whatever. 

6. That it is possible only with ice to produce the proper temperature con· 
trol of foods without disturbing the natural composition of the air or food in 
the refrigerator, and that similar or comparable results can not be obtained 
by use of electric refrigerators; 

7. That certain poisonous gases,· such as sulphur dioxide aud chlorine, are 
formed from the decay of foods stored in electric refrigerators in such quan
tities that said gases have a harmful effect in tainting foods and in reducing 
their nutritive value; 

8. That in non-mechanical refrigerators any polsonons gases formed trolll 
decay of foods are entirely absorbed by the water from the melting ice and 
are carried away through the drain pipes thPreot, hnt thnt In electric re-
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frlgerators such poisonous gases are not absorbed, and said gases remain in the 
ice cubes made in said refrigerator; 

9. That the gelatinous matter found in drain pipes of non-mechanical re
fl·fgerators is formed from gao;es emanating from food contained therein being 
absorbed and carried away by the water from the melting ice, and that the 
ice cubes frozen in an electric refrigerator contain the same matter as is claimed 
to be contained in the drain pipe of a non-mechanical refrigerator; and, 

10. That the users of electric refrigerators will not be able to eat food there
from, without tasting other food that was stored in the refrigerator at the 
same time. 

PAR. 7. In truth and in fact a temperature of from 45 to 50 
degrees is not an established or required standard temperature for 
the c preservation of goods, Foods are generally better preserved at 
a temperature of from 40 to 45 degrees. In truth and in fact it is 
possible and practical to use electric refrigerators in such a manner 
that the proper temperature for the preservation of foods can be 
lnaintained without detrimentally disturbing the natural composi
tion of the air in the refrigerator or the natural composition of the food 
therein. The various gases anu liquius useu as refrigerants in electric 
refrigerators do not escape from the coils in which they are contained, 
do not permeate the food chamber anu do not have a deleterious 
effect on or taint the foods contained in electric refriger
tors. In truth and in fact foods kept in electric refrigera
tors, and in the proper apliances and attachmPnts furnished there
With, uo not lose water or dehydrate to such an extent that their 
nutritive properties are impaired or that essential parts of their 
chemical combination in the natural state are destroyed. A great 
number of foods, when kept in an electric refrigerator, do not ue
hydrate to any noticeable or harmful extent. FooLls kept in non
lneehanical refrigerators do dehydrate or lose water to a certain 
extent. A proper temperature control of foods can be maintained 
With refrigerants other than ice, 'vithout uistnrbing the natural 
composition of the air or of the foods themselves. Poisonous gases: 
such as sulphur dioxide and chlorine, are not formed from the decay 
of foods stored in electric refrigerators in such quantities, if at all, 
that said gases have any harmful effect in tainting foods or have 
any harmful effect on the eaters of such foods. In truth anu in fact 
ho poisonous gases are formed from the decay of foods when the 
tPtnperature of the refrigerator is properly controlled and such 
?uses as may be formed from the decay of said foods are not harmful 
lll the quantities found, and are not generally absorbed by the ice 
cubes made in said electric refrigerators. The gelatinous matter 
formed in the urain pipes of non-mechanical refrigerators is not 
formed from any gases thrown off by foods containeu in sniu re-

158121'"-39-35 
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frigerators. In truth and in fact the ice cubes made in an electric 
refrigerator do not contain the same gelatinous matter contained 
in the drain-pipe of a non-mechanical refrigerator. The users of 
electric refrigerators are able to eat food therefrom without tasting 
the other foods stored therein. 

PAR. 8 The aforesaid false, misleading and disparagin~ repre
sentations so made in respondent's booklet, "'Vhy Ice is Best for 
Refrigeration," as above alleged, have had, and now have, the tend
ency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the false and erroneous beliefs that 
said statements are true and that electric refrigerators are uncle
desirable, ineffective, and harmful in the ways alleged and are 
dangerous to the eaters of food kept in said refrigerators, and that 
the statements and representations made by respondent with refer
ence to non-mechanical refrigerators and the results to be obtained 
from a use thereof are true. Further, said false and misleading 
statements and representations have the tendency and capacity tot 
and do, divert trade to the sellers of non-mechanical refrigeratorst 
including the respondent and its customers, from sellers of electric 
refrigerators and induce the public to purchase non-mechanical re
frigerators and ice to be used therein, in and because of such er
roneous beliefs brought about as hereinabove set out. As a result 
thereof, substantial injury has been, and is now, being done by re
spondent to substantial competition in commerce among and between 
various States of the Uniteu States anu in the District of Columbi<t-

PAR. 9. The above and foregoing acts, practices and representations 
of the respondent have been, and are, all to the prejudice of the 
public and respondent's competitors, as aforesaid,· and have been, 
and are, unfair methods of competition within the meaning and 
intent of Section 5 of an Act of Congress approved September 26t 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

REPORT, FINGINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Con1· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Com.mission on April 16, 1936 issued and served 
its complaint in this proceeding upon respondent, The Coolerator 
Company, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondent's answer 
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thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by J. T. ·welch, attorney for the 
Commission, before John J. Keenan, an examiner of the Commission, 
theretofore duly designated by it, and in opposition to the allegations 
of the complaint by William 0. Belt and Robert K. Belt, Charles 
Aaron, and Franklin Raber, and Jay P. Taggart, attorneys for the 
respondent; and said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter, a 
stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed. and executed by the respondent's 
counsel and ,V, T. Kelley, Chief Counsel for the Federal Trade Com
mission, subject to the approval of the Commission, may be taken as 
facts in this proceeding in addition to the testimony theretofore taken 
and that the said Commission may proceed upon such statement of 
facts and upon the evidence and testimony theretofore taken to make 
its report, stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
Presentation of argument or the filing of briefs. Thereafter, the 
I>roceeding regularly came on for final hearing before the Commis
sion on said complaint, the answer thereto, the testimony and other 
evidence and said stipulation as to the facts, said stipulation having 
been approved and accepted by the Commission, and the Commission 
having considered the same and being fully advised in the premises. 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and. its conclusion dra·wn therefrom: 

FINDINGS AS TO TilE FACTS 

P ARAORAPH 1. &spondent, The Coolerator Company, is a cor
Poration, organized in 1928 under the laws of the State of Minnesota. 
as The Duluth Refrigerator Company. Its corporate name was 
subsequently changed to The Coolerator Company. Its principal 
office and place of business is located at Fiftieth Avenue, 'Vest and 
Wadena in the city of Duluth, State of Minnesota. Since its incor
Poration, it has been, and now is, engaged in the business of dis
tributing and selling to retail dealers for resale refrigerators using 
natural or artificial ice as the cooling element therein. 

PAn. 2. The Coolerator Company causes said refrigerators, when 
~old, to be transported from its office and principal place of business 
111 the State of Minnesota, or from one of its warehouses, to pur
chasers thereof located in various States of the United States other 
th~n the State of Minnesota or other than the State of the origin of 
sa1d shipment and in the District of Columbia. Respondent's cus-
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tomers are located in every State of the Union and. in many foreign 
countries. The purchasers of said refrigerators in tum sell them to 
the members of the purchasing public for commercial and domestic 
use. The Coolerator Company has, at all times since its incorpora
tion, maintained a <;pnstant current of trade in said refrigerators so 
uistributed and sold. by it in commerce between and among the var
ious States of the United States and. in the District of Columbi:t. 
In the year 1932, it sold. approximately 9,000; in 1933, approximately 
15,000; in 1934, approximately 35,000; in 1!>35, approximately 70,000; 
and from October 1, 1935 to July 1, 19:36, approximately 85,000. Tha 
retail sale price of respondent's refrigerators designed for domestic 
use ranges from $30.00 to $175.00 per unit. 

PAR. 3. There are two distinct types of refrigeration: one known 
as ice or non-mechanical refrigeration and the other as mechanical 
refrigeration. The refrigerators employing these two types of re
frigeration are respectively referred to hereinafter as non-mechani
cal and mechanical refrigerators. In both types, the refrigeration 
is accomplished by use of an insulated cabinet in which the refriger
ant is installed. In a non-mechanical refrigerator either natural or 
artificial ice is placed in a compartment known us the ice chamber. 
The melting of the ice absorbs the heat from the air as it circul<ttes 
past the ice and through the food chamber. In a mechanical re
frigerator, an apparatus known as a cooling unit or coil is installed 
in the food chamber and refrigeration is obtained by forcing a 
volatile gas unde.r pressure through the soil. As this gns passes 
through the coil, it absorbs the heat from the air in the foorl cham
ber that comes in contact with the coil. Although nwchanical rl!
frigeration is a comparatively recent invention and has bern in HSO 

a comparatively short period of time, it has developed in popularity 
and is widely used throughout the United States as a method of 
refrigeration. The manufacture and sale of various types of me
chanical refrigemtors has developed into a large industry. One type 
of such mechanical refrigerators depends upon certain appliancPS, 
attachments and equipment operated by electricity for its cooling 
processes. 

l)AR. 4. Other corporations have been, and are now, likewise en
gaged in offering for sale and selling refrigerators that depend upon 
the use of ice for their cooling processes and which retail for ap· 
proximately the same amount as respondent's refrigerators. Among 
buch are: Raney Refrigerator Company, Ice Cooling and Appliance 
Corporation, Progress Refrigerator Company, Tennessee Furniture 
Company, and l\fcKee Refrigerator Company. 
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Other corporations have been, and are now, engaged in offering 
for sale ancl selling, refrigerators that depend upon the use of sub
stances other than ice for their cooling processes and which retail 
from approximately $100.00 to $300.00 each. Among such are: 
Kelvinator Corporation, Frigidaire Corporation, General Electric 
Company, and \Vestinghouse Electric & Manufacturing Company. 

The corporations and firms hereinabove named, and others not 
specifically named, which sell refrigerators, either non-mechanical or 
ntechanical, ship said refrigerators, when orders therefor are received, 
from their respective places of business or warehouses to the pur
chasers thereof located in States other than the State in which said 
places of business or warehouses are located, or other than the State 
ft·om which the respective shipments originate. 

In the course and conduct o£ its business, The Coolerator Com
pany is engaged in substantial competition, in commerce among 
and betw~n the various States of the United States and in the 
Di~trict of Columbia, \vith many corporations and with partnerships 
and individuals, including those herein named, likewise engaged in 
(listributing and selling non-mechanical refrigerators in said com
InPrce; and is also in substantial competition, in said commerce, 
'vith many corporations, partnerships, and individuals, including 
1 hose herein named, likewise engaged in distributing and selling 
in such commerce mechanical or electric refrigerators. 

PAR. 5. In such competition between the sellers of non-mechanic!tl 
refrigerators and the sellers of mechanical or electric refrigerators, 
011e of the controlling influences upon the purchasing public is the 
Popular opinion as to the comparative desirability, effectiveness and 
safety in actual operation of the two types of refrigerators. The 
llse of ice in refrigerators has long been practiced and its desira
bility, effeetiveness and safety as a method of refrigeration are well 
known and understood by the purchasing public. Because of its 
~ornparatively recent invention, the public is not generally so well 
~nformed as to the desirability, effectiveness and safety of mechan
~cal or electric refrigerators as it is with respect to these qualities 
In non-mechanical refrigerators. 

PAR. 6. In advertising the non-mechanical refrigerators which it 
~ells, and for the purpose of promoting the sale of said refrigerators 
Y retail dealers, The Coolerator Company has made use of booklets, 

f?lders, circulars and other advertising literature, some of which it 
distributes to members of the purchasing public located in the various 
States of the United States, and some of which it furnishes to its 
customers, to be by them placed in the hands of members of the 
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purchasing public. It has also made use of advertisements inserted 
in newspapers and magazines having a general circulation through
out the various States of the United States. It has also, in the past, 
made use of a certain booklet entitled "Why Ice is Best for Refrigera
tion." This booklet was first published and distributed by the re
spondent in the year 1930 and was also published in each succeeding 
year until 1935. In the fall of 1935, the respondent discontinued tho 
publication of said booklet and since that time no copies have been 
published by it. The distribution of said booklet was discontinued 
about the middle of the year 1936 and has not been resumed. Ap
proximately 150,000 copies of this booklet were published and dis
tributed each year. 

In said booklet entitled "Why Ice is Best for Refrigeration," the 
respondent, by direct statement and by implication, made the follow
ing representations: 

1. That a temperature of from 45 to 50 degrees is the fjlstablished 
or required standard temperatures necessary to be obtained in all 
types of refrigerators for the most satisfactory preservation of foods; 

2. That in mechanical or electric refrigerators the proper tempera
ture for the preservation of foods cannot be maintained without detri
mentally disturbing the natural composition of the air in the refrig
erator and the natural composition of the food; 

3. That the various gases used in electric refrigerators as part of 
the refrigerant escape from the coils in which they are contained, 
permeate the food chamber and have a deleterious effect on and taint 
the foods contained in said refrigerator; 

4. That foods kept in electric refrigerators lose water, or dehydrate 
to such an extent that their nutritive properties are impaired, de
stroying essential parts of the chemical combination of various foods 
in their natural state; 

5. That foods kept in non-mechanical refrigerators do not dehy
drate or lose wnter, to any extent whatever; 

6. That it is possible only with ice to produce the proper tempera
ture control of foods without disturbing the natural composition of 
the air or food in the refrigerator, and that similar or comparable 
results can not be obtained by use of electric refrigerators; 

7. That certain poisonous gases, such as sulphur dioxide and cllio
rine are formed from the decay of foods stored in electric refrigera
tors in such quantities that said gases have a harmful effect in 
tainting foods nnd in reducing their nutritive value; 

8. That in non-mechanical refrigerators any poisonous gases 
formed from decay of foods are entirely absorbed by the water frorn 
the melting ice and are carried away through the drain pipes there· 



THE COOLERATOR CO. 517 
505 Findings 

of, but that in electric refrigerators such poisonous gases are not 
absorbed, and said gases remain in the ice cubes made in said re
frigerators; 

9. That the gelatinous matter found in drain pipes of non-me
ehanical refrigerators is formed from gases emanating from food 
~ontained therein being absorbed and carried away by the water 
from the melting ice, and that the ice cubes frozen in an electric 
refrigerator contain the same matter as is claimed to be contained 
in the drain pipe of a non-mechanical refrigerator; 

10. That the users of electric refrigerators will not be able to eat 
food therefrom, without tasting other food that was stored in the 
refrigerator at the same time . 
. Certain other advertising literature distributed by the respondent 
ln commerce among and between the various States of the Uniteu 
States contains language which may serve as representations to 
the same effect as some of the representations hereinabove set out. 

PAn. 7, A temperature of from 45 to 50 degrees Fahrenheit is not 
the established or required standard temperature necessary to be 
obtained in all types of refrigerators for the most satisfactory 
Preservation of food and those temperatures have not been estab
lished as a standard in the industry or among doctors and footl 
experts generally. At this time, there appears to be no established 
or required standard temperature necessary to be maintained in all 
types 'Of refrigerators for the most satisfactory preservation of 
food. Doctors and food experts are not now entirely in accord on 
the question of the temperatures required in order to most satis
factorily preserve food stored in refrigerators. Such temperatures as 
Will produce the desired preservation of food are not limited, how
ever, to the range between 45 to 50 degrees Fahrenheit and food can 
Properly be preserved at temperatures lower than 45 degrees Fahren
heit. The temperature necessary to preserve food depends, in part, 
Upon the character of the food and the length of time it is to be pre
served. Some foods will keep longer under a given temperature than 
other foods. It is generally understood and agreed by experts that a 
lllaintr: ~ned temperature of 50 degrees Fahrenheit or lower will prop
e;Iy preserve perishable foods in an edible condition for the length of 
hlh.e that such foods are ordinarily kept for human consumption in 
a dolh.estic refrigerator. Spoilage of food, so far as its edibility is 
?oncerned, takes place when it is dehydrated to such an extent that 
~t becomes desiccated, or when there is excessive bacterial growth 
ln or on the food. The rate and extent of dehydration, as well as 
of bacterial growth, depend upon the character of the food, the 
tetnperature, the relative humidity and the length of time the food 
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1s kept. A maintained temperature of 50 degrees Fahrenheit or 
lower is generally sufficient to retard the growth of bacteria and 
preserve perishable foods in an edible condition for the length of 
time that such foods are ordinarily kept for human consumption in 
a domestic refrigerator. The representation to the effect that a 
temperature of from 45 to 50 degrees is the established or required 
standard temperature necessary to be obtained in all types of re~ 
frigerators for the most satisfactory preservation of food is sus~ 

ceptib1e of the mistaken meaning that those temperatures have been 
established as a standard in the industry and that a temperature of 
45 degrees is the minimum temperature at which foods may properly 
be preserved in a refrigerator contrary to the facts. 

PAR. 8. The natural composition of air is a mixture of nitrogen, 
oxygen, carbon dioxide, certain rare gases and water vapor. The 
water vapor or moisture content is the only factor involved in thig 
proceeding. Air containing the maximum amount of moisture it can 
hold at a given temperature is said to be saturated or at 100% 
relative humidity. Air containing less moisture than it is capable 
of holding is unsaturated. Its degree of saturation at a given tem
perature is expressed by the ratio of its actual moisture content to its 
maximum possible moisture content divided by 100 and is expressed 
as percent relative humidity. 

The quantity of water vapor or moisture content in the air is 
variable, depending upon the temperature of the air, the amount of 
available moisture and the temperature of the surrounding medium: 
with which the air comes in contact. Until air reaches the satura
tion point, it has a tendency to absorb moisture from any moisture 
laden S'lbstance with which it comes in contact if the temperature of 
the substance is at the temperature of the air or at a higher tempern.
ture than the air. The higher the temperature of the air, the greater 
its capacity to hold moisture. Further, at any temperature, liquid 
water if it is at the same temperature or warmer than the surround
ing air can evaporate into the surrounding air mixture until such 
air becomes saturated. Such process of taking up moisture by air is 
generally known as dehydration since this is the effect on the sub
stance from which the water is taken. For the purpose of determiw 
ing moisture loss the temperature of the air in a refrigerator is prin
cipally controlled by the temperature of the cooling medium, the 
temperature of the food and the temperature of any air coming into 
th~ refrigerator when opened. The cooling medium of a refrigerator, 
bemg colder than the air which passes it, chills the air and in so 
doing reduces its capacity to hold moisture. The air leaving the cool
ing element is at or near saturation (100% relative humidity) but it 



THE COOLERATOR CO. 519 

505 Findings 

carries less moisture than it did before contacting the cooling ele
:ment because it is at a lower temperature. The surplus moisture is 
condensed on the surface of the cooling element (as water when ice 
is used or as water or frost when a mechanically cooled coil is used). 

As the air passes through the refrigerator, it warms up. In so 
doing it regains its capacity to carry moisture and its relative humid
ity decreases. As this air passes over foods containing moisture, it 
picks up moisture in an amount which is dependent upon its relative 
humidity, the difference between the temperatures of the substances 
it contacts and the type and area of the substances or food surfaces 
exposed. "\Vet surfaces and leafy foods such as lettuce or celery give 
Up moisture readily while foods protected by rinds or heavy skins 
give up moisture slowly. 

Air at any given temperature requires a greater quantity of water 
to raise it from any given degree of saturation (percent relative 
humidity) to any other given degree of saturation than does air at 
any lower temperature and the same degree of saturation. For 
example: At a temperature of 40. degrees Fahrenheit and 40% rela
tive humidity, air can hold approximately 0.002 lb. of water per lb. 
<>f dry air. At saturation point air at the same temperature can 
hold approximately 0.00525 lb. of water per lb. of dry air. In raising 
the relative humidity from 40% to saturation, 0.00325 lb. of water 
Per lb. of dry air must be added. 

At a temperature of 50 degrees Fahrenheit and 40% relative 
humidity, air can hold approximately 0.0031 lb. of water per lb. of 
dry air. At saturation air of the same temperature can hold ap
proximately 0.007G5 lb. of water per lb. of dry air. In raising the 
relative humidity from 40% to saturation, 0.00455 lb. of water per 
lb. of dry air must be added. By increasing the initial relative 
humidity of the 50 degrees Fahrenheit air to 150%, we find that the 
air can hold 0.0038 lb. of water per lb. of dry air. In raising the 
l'elative humidity from 50% to saturation, 0.00385 lb. of water per 
Pound of dry air must be added. Thus, air at 50 degrees Fehren
heit and 50% relative humidity requires more water to raise it to 
baturation than does air at 40 degrees Fahrenheit and 40% relative 
humidity. The amount of water foods in a refrigerator can lose 
flepencls also upon how fast the 'vater is evaporating from the foods 
_(rate of evaporation) and the length of time the foods are kept 
In the refrigerator. The rate of evaporation from a substance de
Pends principally upon the difference between the vapor pressure 
?f the water in the substance and the vapor pressure of the moisture 
In the air. The vapor pressure of the water in the substance is gen
tl'ally the same as the temperature of the substa.nce. The vapor 
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pressure of the air is its saturation moisture content {dew point 
temperature). "\Vhen foods are placed in a refrigerator for a suf
ficient time to cool down to the temperature of the air, the vapor 
pressure of the water in the substance and the vapor pressure of 
the moisture in the air become substantially equal. 

Because of the operation of the foregoing principles, the amount 
of moisture that can be taken up to bring air from any degree of 
saturation to its saturation point depends on the temperature of the 
air, its relative humidity and the rate of evaporation. In view of 
the foregoing, under certain conditionst there will be no greater de
hydration in a mechanical refrigerator than in a non-mechanical 
refrigerator even though the relative humidity of the air therein 
is lowert because the differences in the vapor pressures of the sub
stances and the vapor pressures of the air in the two types of re
:f'rigerators will be substantially ~qual. 

Dehydration of food takes place in both mechanical or electric 
refrigerators and non-mechanical or ice refrigerators to a varying 
nmountt depending upon the various factors herein set out. Ex· 
cessive dehydration of food affects its appearance and its texture, 
and makes it less appetizing, even though it cloPs not affect its 
nutritive ,properties. In an effort to overcome the factor of de
hydration, manufacturers of mechanical or electric refrigerators 
have provided covered containers which are placed in the food 
thamber. These containers are not, however, standard equipment 
in all makes or types of mechanical or electric refrigerators. Foods 
that are readily susceptible to dehydration, like leaf vegetablest are 
placed in these covered containers, when provided, so that the air 
ns it circulates in the food chamber does not come in direct contact 
with that food. By the use of these covered containers the de· 
hydration of foods stored therein has been practically eliminated, 
and the dehydration that takes place in food stored in covered con
tainers is substantially less than it would be if the same foods 
were stored in the open food compartments of a mechanical or elec
tric refrigerator, or a non-mechanical or ice refrigerator. Such 
containers may also readily be used in non-mechanical or ice re
fri~erators with comparable results. 

The representations of the respondent set out in sub-sections 2, 4, 
5, and 6 of paragraph G hereof are too general, are lacking in specific 
limitation, are misleading and, in aome instances, are not true. 
Proper temperatures for the satisfactory preservation of foods usu· 
ally kept in mechanical refrigerators for domestic use can generally 
be maintained without detrimentally disturbing the natural compo~ 
sition of the food. Foods stored in mechanical refrigerators for the 
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length of time that foods are ordinarily and customarily stored in 
refrigerators when intended for domestic use do not dehydrate or 
lose wttter to such an extent as to impair their nutritive properties 
or to destroy the essential parts of the chemical combinations thereof. 
Foods kept in non-mechanical refrigerators do dehydrate or lose 
Water to some extent, depending upon the factors herein set out. 
Refrigeration by use of ice as a refrigerant or by use of other 
l'efrigerunts does disturb the natural composition of the air in a 
refrigerator. The extent of this disturbance depends upon the 
variable factors above referred to, but in refrigerators of both types, 
the extent of this disturbance is not generally sufficient to affect the 
natural composition of the food stored in the refrigerator to such 
an extent as to make it undesirable for human consumption. It is 
possible by use of refrigerants other than ice, as well as by use of ice, 
to produce the proper temperature control of foods without disturb
ing the natural composition of the air or the food in the refrigerator 
to any harmful extent. 

The refrigerants most commonly used in mechanical or electric 
t·efrigerators are: sulphur dioxide, 802 , dichloro diflura methane, 
CCl2F 2, commonly known as FrPon or Freon12, dichlorotetra fluor
ethane, C2Cl2F 4 , or certain derivatives, and dichloro methane DH2Cl2, 

commonly known as Carrene. The refrigerant most commonly 
llsed is sulphur dioxide which is a corrosive and suffocating gas. 
liowever, in recent years, certain of the manufacturers of mechanical 
or electric refrigerators luwe used and are now using Freon, or other 
derivatives, and Carrene, none of which are corrosive or suffocating 
gases, as refrigerants. These refrigerants, when placed in the refrig
erating unit of a mechanical or electric refrigerator, are under pres
sure as they pass through the cooling unit on the inside of the food 
chamber and if there is any defect in the tubing or in the connection 
from carelessness or misuse, these refrigerants may be forced out into 
the food chamber. There have been instances in which mechanical or 
electric refrigerating units have developed defects either as a result 
of construction or of improper use and in which the refrigerant has 
escaped into the food chamber and tainted the food contained therein. 
Such cases, however, are very infrequent considering the number of 
Units in use. 

The various gases used as refrigerants in mechanical or electric 
refrigerators do not generally escape from the coils into the food 
chamber and taint the foods contained therein. 

The representation stating or implying that the various gases used 
as refrigerants in mechanical or electric refrigerators escape from 
the coils into the food chamber and taint the foods contained therein 
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is too general and is deficient in specific limitation as to the con
ditions under which the refrigerant may escape. 

PAR. 9. There is generally no substantial decay or decomposition of 
foods that are stored in refrigerators holding a maintained temper
ature of 50 degrees Fahrenheit or lower when such storage is for the 
relatively short period of time usually encountered in the use of re
frigerators for domestic use. At maintained temperatures below 50 
degrees Fahrenheit, bacterial growth and activity are gent>rally in
hibited and the lower the temperature, the greater the capacity to in
hibit such activity. Bacterial growth or activity is the primary 
cause of the decay or decomposition of food and various gases are 
formed by such decay and decomposition. The type of refrigeration 
used has no bearing on the formation of such gases. The extent to 
which these gases may be formed depends on the length of time the 
food has been separated. from its source, upon the temperature at 
which it has been preserved, and upon the relative humidity of the 
air. Some of these gases are poisonous. The nature of the gases 
thus formed depends on the type of food and the type of bacteria in
volved. Such gases as may be formed from the decay or decomposi
tion of food do not include sulphur dioxide or chlorine though they 
may include hydrogen sulphide and various chlorides and some, 
though not all of them, may be partially soluble in water. When 
food decays or decomposes, the gases thus formed may be given off 
into the air and be absorbed to a certain extent by other foods. In 
a non-mechanical refrigerator, a certain portion of those gases which 
may he soluble in. water may be absorbed by the water from the 
melting ice as the air passes it and then carried down the drain pipe. 
In mechanical refrigerators, except as herein later discussed, a certain 
portion of those gases which may be soluble in water may be ab
sorbed by the water in the ice cube trays and the frost on the cooling 
unit. It does not appear to have been scientifically established to 
what·extent such gases as may be formed from food decay are soluble 
in water, if at all, and to what extent they may be absorbed by the 
water and carried away in the drain pipe of a non-mechanical re
frigerator, or to what extent they may be absorbed by the water in 
the ice cube trays or the frost on the cooling unit of a mechanicn1 
refrigerator. 

The representations by the respondent set out in sub-sections 1 
and 8 of paragraph 6 hereof are deficient in specific limitation, in
definite, exaggerated and untrue in the particulars above set out. 

Such gases as may be formed from the decay or decomposition 
of foods are not formed to any substantial or noticeable extent when 
temperatures are maintained at a point sufficient to inhibit bacterial 
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growth and activity and under such circumstances do not have any 
harmful effect in tainting foods or in reducing their nutritive value. 

PAR. 10. The gelatinous mass sometimes found in the drain pipe 
of non-mechanical refrigerators is made up of gases and odors 
emanating from food and from the growth of bacteria, alga-e and 
mold in the drain pipe itself. It has not been scientifically de
termined to what extent th~ contents of the drain pipe of a non
mechanical refrigerator are made up from gases, odors and bacteria 
emanating from the food or to what extent the contents are made up 
of growth of bacteria, algae and molJs taking place in the drain 
pipe itself. The gelatinous matter found in a drain pipe of a non
mechanical refrigerator will not be found in ice cubes frozen in a 
mechanical refrigerator. The growth of bacteria, algae and molds 
Which may take plaee in the drain pipe of a non-mechanical refrig
erator cannot take place in the cube trays or on a cooling unit of a 
mechanical refrigerator under normal operating conditions. 

The representations to the effect that the gelatinous matter found 
in the drain pipes of non-mechanical refrigerators may be found 
in ice cubes frozen in a mechanical refrigerator are untrue and are 
deficient in specific limitation. 

M:any mechanical refrigerators are equipped with covers over the 
cube trays or with doors to the cube tray compartment of the cool
ing units as standard equipment. Some mechanical refrigerators do 
not have such equipment. In those types of mechanical refrigerators 
Which do have such equipment, there is, for all practical pur
Poses, no flow of air from the food chamber through the cube com
Partment of the cooling unit that can come in direct contact with 
the water in the cube trays. For that reason, there is, for all practi
cal purposes, no absorption by the water in the cube trays of gases 
that may be fonned from the decay or decomposition of foods in the 
food chamber or of any food odors. 

PAR. 11. There are certain foods that have characteristic and in
herent odors which are constantly being thrown off into the air, ir
respective of any process of decomposition or decay. There are 
certain other foods which upon coming in contact with air will ab
sorb odors already contained therein. I£ these two types of foods are 
Placed in a· refrigerator at the same time, the foods which have a 
tendency to absorb odors will absorb such odors of the other footl 
to such an extent that a person eating such foods may taste the 
odor of the other foods. This transferring of odors from one food to 
~nother will take place in refrigerators of any type to a certain extent. 
t ha~ not been scientifically determined to what extent this takes 

Place in a non-mechanical refrigerator or in a mechamcal refrigerator. 
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Users of mechanical or electric refrigerators will be able to eat the 
food stored therein without tasting other foods that "·ere stored in 
the refrigerator at the same time except as to the type of food in which 
such transference of odors does actually take place. .Many foods, 
however, do not absorb odors from other foods and as to those foods, 
users of electric or mechanical refrigerators may eat said foods with
out tasting other foods that were stored in the refrigerator at the 
same time. 

PAR. 12. The aforesaid acts and practices of the respondent in 
making the representations hereinabove detailed, in selling and pro
moting the sale of its non-mechanical refrigerators, have had, and 
now have, a tendency and capacity to confuse and mislead the pub
lic with respect to the true facts as to the relative merits and operat
ing factors of non-mechanical refrigerators and mechanical refrig
erators and into the erroneous and mistaken beliefs that mechanical 
refrigerators are undesirable and ineffective in use and are harmful 
.and dangerous to the users thereof, and into the purchase of respond
ent's non-mechanical refrigerators on account of said beliefs induced 
as aforesaid. As a result thereof there has been, and is, a capacity and 
tendency to unfairly divert trade to the respondent from its competi
tors who do not make use of similar statements, to the injury of com
petition in commerce among and between the various States ot the 
United States. 

CONCLUSION 

The aforesaid acts and practices of the respondent, The Coolerator 
Company, are to the prejudice of the public and of respondent's com· 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Co111· 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before John J · 
Keenan, an examiner of the Commission heretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, and a stipulation as to the facts executed by ,V. T. 
Kelley, Chief Counsel of said Commission and the respondent, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of au 
Act of Congress approved September 26, 1914, entitled "An Act 
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to create a Federal Trade Commission, to define its powers aml 
duties, and for other purposes." 

It i8 ordered, That the respondent, The Coolerator Company, a 
corporation, its officers, servants, employees, agents, and represent
atives, in the course of the sale and distribution in interstate com
merce of non-mechanical, or ice refrigerators, cease and desist from 
representing: 
· 1. That a temperature of 45 to 50 degrees Fahrenheit is the estab
lished or required standard temperature necessary to be obtained 
in any or all types of refrigerators for the most satisfactory pres
ervation of food; provided that the respondent is not hereby pro
hibited from representing that a maintained temperature of 50 de
grees Fahrenheit, or lower, in a domestic refrigerator is a generally 
satisfactory temperature for the preservation of perishable foods 
nsually kept in refrigerators for domestic use; 

2. That in mechanical refrigerators a proper temperature for the 
preservation of foods cannot be maintained without detrimentally 
disturbing the natural composition of the air in the refrigerator or 
the natural composition of the food; provided that the respondent 
is not hereby prohibited from representing that the natural com
position of air in both non-mechanical and mechanical refrigerators, 
e:x:cept the air in hydrators or covered containers, is changed to the 
e:x:tent that its moisture content is diminished in the process of re
frigeration and that the natural composition of certain foods stored 
in all refrigerators is affected to the extent to which moisture ii 
absorbed by the air coming in contact with said foods; 

3. That the various gases used in mechanical refrigerators as part 
of the refrigerant escape from the coils in which they are contained, 
permeate the food chamber and have a deleterious effect on and taint 
the food therein; provided that the respondent is not hereby pro
hibited from representing that sulphur dioxide is one of the gase!:' 
commonly used as a refrigerant in stated or specified mechanical 
refrigerators; that it is a poisonous gas and that if it should escape 
from the coil in the refrigerating unit, it might permeate the food 
chamber and have a deleterious effect on and taint the foods contained 
therein· 

' 4. (a) That foods kept in mechanical refrigerators lose water or 
?ehydrate to such an extent that. their nutritive properties are 
lmpaired and essential parts of the chemical combinations of various 
foods in their natural state destroyed; and (b) that foods kept in a 
non-mechanical refrigerator do not dehydrate or lose water to any 
~~t~nt whatever; provided that the respondent is not hereby pro-

lhited from representing to what extent, under stated conditions, 
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certain specified foods kept in a non-mechanical refrigerator 
dehydrate or lose water and to what extent, under the same condi
tions, the same specified foods kept under comparable conditions in 
a mechanical refrigerator dehydrate or lose water; 

5. That sulphur dioxide or chlorine is formed from the decay of 
foods contained in mechanical refrigerators; 

6. That poisonous or other gases are formed from the decay of 
foods stored in mechanical refrigerators in such quantities that they 
have a harmful effect in tainting said foods and in reducing their 
nutritive value; 

7. (a) That in a non-mechanical refrigerator, such poisonous or 
other gases as may be formed from the decay of foods are entirely 
absorbed by water from the melting ice and are carried away through 
the drain pipe thereof, but that in mechanical refrigerators such poi
sonous or other gases as may be formed from the decay of foods 
remain in the ice cubes made in said refrigerators and are not 
absorbed and carried away; and (b) that the gelatinous matter 
found in the drain pipe of a non-mechanical refrigerator is formed 
solely and entirely or principally from gases emanating from foods 
contained therein being absorbed and carried away by the water from 
the melting ice and that the ice cubes frozen in a mechanical refrig
erator contain the same matter contained in the gelatinous matter 
found in the drain pipe of a non-mechanical refrigerator; 

8. That the users of mechanical refrigerators will not be able to 
eat the food therefrom without tasting such other food that was 
stored in the refrigerator fit the same time; provided that the 
respondent is not hereby prohibited from representing what foods, 
under stated conditions, give off odors and what foods will absorb 
such odors and to what extent such transferring of odors from one 
food to another will take place. 

It is further ordered, That the respondent shall, within 90 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN TilE 1\fA'ITER OF 

ROGERS CANDY COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. o OF AN ACT OF CONGHESS APPROVED SICPT. 2G, 1914 

Docket 283.~. Complai11t, Ju-ne 4, 1936-Dcd.~ion, July 14, 193"1 

Whet·e a corporation engaged in manufacture and sale of so-called "draw" 
ot· "deal" assortments of candy, sale and distribution of which type candy 
by • retailers by lot or chance has capacity and tendency to, and doC's, 
decrease sale of candy sold by many manufacturer!l without any sales 
plan or device involving lottery or game of chance, l. e., the "straight" 
goods, and sale of whi<"h tyve, providing, in connection with its sale to 
public, means or opportunity of obtaining a !lox of candy as a prize or 
b<>coming a witmer by lot or chance, teaches and encourages gambling, 
and is in violation of various municipal ordinaDC('S and regulations and 
State statutes and constitutions, and provides rl:'tail merchants with a 
means of violating the laws of the several States, and sale of which 
candy, so packed and asHemhled us to enable retail dealers, without alter
ation, addition, or reurrangcmeut, to resell same to consuming public by 
lot or chance, is contrary to public policy-

Sold, to wholesale and retail dealers, certain assortments of candy which 
were so packed and assembled as to involve, or were designed to involve, 
use of a lottery scheme when sold and distributed to consumers thereof, 
and several of which were composed of a punchboard, together with a 
number of boxes of candy and other articles of merchandise, exceeding 
In value five cents eadt, for sale and distribution to consuming public 
under a plan, and in accordance with said board's explanatory legend, 
by which purchaser rec('!ved, for five cents paid, one of said lloxes o! 
varyiug size, or one of said other articles of merchandise, or nothing 
other than prh·ilege of making a punch, depC'ndent upon number punchrd 
by chance, and purchaser of last punch was entitled to specified prize; 
so assembled and pac·ked that such assortments might he, and were, 
exvosetl and sold to purchasing public, in accordance with aforesaid 
sales plan, by retail dealer purchaser~ thereof, and with knowledge and 
iutmt that snd1 assortments could and would thus be used by retail 
dealer for distribution and resale to purchasing public by lot or chance, 
Without alteration or rearrangement, in competition with many who do 
not make and sell "draw" or "deal" assortments, but sell their "straight" 
goods in interstate commerce in competition with the others; 

'\Vith result that competitors who refused to, or do not, sell candy so packed 
and assembled that it can be resold to public by lot or chance, were put 
to a dhmd\·antage in competing with it and with others employing 
methods similar to those described herein, trade was diverted to it and 
others using 8imllar methods from those who do not use same, by reason 
of attraction to customers of so-called "draw" or "deal" assortments, 
there was diversion of trarle to it from its said competitors, and a re
straint npon ourl a detriment to the freedom of fair competition in trade 
<·oncerned; to the prejudice and injury of the public and of competitors: 

1~812tm--39----36 
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Held, 'l'hat such acts and practices were to the pt·ejudice of the public and com
petitors and constituted unfair methods of competition. 

Before llfr. Oharles P. Vicini and lllr. Ilenry J.f. ·white, trial 
exammers. 

l'tfr. P. 0. /{olinski and llfr. llenr-y 0. Lank for the Commission. 
Flood, Lenihatn & Ivers, of Seattle, 'Vash., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade· Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Rogers 
Candy Company, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
tts "commerce" is defined in said act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent, Rogers Candy Company, is a corpora
tion organized and operating under the laws of the State of Wash
ington, with its principal place of business located at 4547 Uni
versity Way, Seattle, ·wash. Respondent is now, and for several 
years last past has been engaged in the manufacture of candy and 
in the sale and distribution thereof to wholesale dealers, jobbers, 
and retail dealers, located at points in the various States of the 
United States, and causes and has caused said products when so sold 
to be transported from its principal place of business in Seattle; 
'Vash., to purchasers thereof in other States of the United States 
at their respective places of business; and there is now, and has 
been for more than one year last past, a course of trade and com
merce by said respondent in such candy between and among the 
States of the United States. In the course and conduct of its said 
business, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers packages or assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

Several of the said assortments manufactured, sold and distribut
ed by the respondent are composed of a number of boxes of candy, 
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together with a number of other articles of merchandise and a device 
commonly called a "punchboard." The said boxes of candy and 
other articles of merchandise are distributed to the consuming pub
lic by means of the said punchboard in the following manner: The 
punchboard has a fixed number of holes and in each hole is secreted a 
slip of paper bearing a number. The numbers begin with one and 
continue to the number of punches there are on the board, but the 
numbers are not arranged in numerical sequence. Sales are five cents 
each and when a punch is made from said board, a number is dis
closed. The board bears a statement or statements informing cus
tomers and prospective customers as to which numbers receive a box 
of candy and the size thereof, and which numbers receive the other 
articles of merchandise. The board also bears a statement that the 
purchaser of the last punch on the board receives a specified prize .. 
A purchaser who does not qualify by obtaining one of the numbers 
calling for one of the boxes of candy or one of the other articles of 
lllerchandise or by punching the last punch from the board, receives 
nothing for his money other than the privilege of punching a number 
from the board. The boxes of candy and other articles of mer
chandise are each worth more than five cents and a purchaser who 
obtains one of the numbers calling for a box of candy or one of the 
other articles of merchandise, receives the same for the price of five 
cents. The numbers on said board are effectively concealed from 
said purchaser or purchasers until a punch or selection has been 
lnade and the particular punch separated from the board. The 
boxes of candy and other articles of merchandise in said assortment 
are thus distributed to the purchasers from said board wholly by lot 
or chance . 
. PAR. 3. The wholesale dealers and jobbers to whom respondent sells 
lts assortments, resell said assortments to retail dealers, and said re
tail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortments for sale and sell said candy to the purchasing 
Public in accordance with the aforesaid sales plan. Respondent thus 
~upplies to and places in the hands of others the means of conduct
Ing lotteries in the sale of its product in accordance with the sales 
Plan hereinabove set forth, and said sales plan has the capacity and 
te~dency of inducing purchasers thereof to purchase respondent's 
~a1d products in preference to candy offered for sale and sold by 
Its competitors. 

PAR. 4. The sale of said candy to the purchasing p·ublic in the 
tnanner above alleged involves a game of chance or the sale of a 
chance to procure a box of candy or another article of merchandise. 
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The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
s:tid method, is a practice o.f the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan
gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this 
proceeding competitors who do not adopt and use the same method 
or an equivalent or similar method involving the same or an equiva· 
lent or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
· in competition with the respondent, as above alleged, are unwilling 

to offer for sale or sell candy so paeked and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors refrain 
therefrom. 

PAn. 5. Many dealers in and ultimate purehasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of &'tid method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors, who do not adopt and use said method or an equivalent method. 

PAn. G. :Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 
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PAR. 7. The aforementioned method, acts, and practices of the re
spondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1V14. 

REPORT, FINDINGS .AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
lllission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on June 4, 1936, issued and on June 
9, 1936, s·erved its complaint in this proceeding upon the respondent, 
Hogers Candy Company, a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
Provisions of said act. After the issuance of said complaint and the 
filing of respondent's answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
P. C. Kolinski, attorney for the Commission, and in opposition to 
the allegations of the complaint by Emmett G. Lenihan, attorney 
for the respondent, before Charles P. Vicini and Henry 1\I. White, 
examiners of the Commission theretofore duly designated by it, and 
said teslimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on said complaint, 
the answer thereto, testimony and other evidence, briefs in support 
of the complaint and in opposition thereto, and the oral argumentli 
of Henry C. Lank, counsel for the Commission, and Emmett G. 
Lenihan, counsel for the respondent; and the Commission, having 
~luly considered the matter and being now fully advised in the prem
Ises, finds that this proceeding is in the interest of the public an<l 
n1akes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGR. .. \.PII 1. The respondent, Rogers Candy Company, is a corpo
~·ation organized under the laws of the State of Washington, with 
Its principal office and place of business located at 4547 University 
Way, in the city of Seattle, State of ·washington. Respondent is 
now, and for several years last past has been, engaged in the manu
facture of candy in the city of Seattle and in the sale and distri-
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bution thereof to retail and wholesale dealers and jobbers located in 
the State of 'Vashington and in the States of Oregon, Idaho, Mon
tana, California, and the Territory of Alaska. It causes the said 
candy when sold to be shipped or transported from its principal 
place of business in the State of Washington to purchasers thereof 
in 'Vashington and in other States of the United States and the 
Territory of Alaska, as mentioned above. In so carrying on said 
business, respondent is and has been engaged in interstate commerce 
and is and has been engaged in active competition with other corpo
rations and with partnerships and individuals engaged in the manu· 
facture of candy and in the sale and distribution thereof in com· 
merce between and among the various States of the United States and 
in the Territory of Alaska, as mentioned1 above. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, as above described, certain assortments of candy so 
packed and assembled as to involve, or which are designed to involve, 
the use of a lottery scheme when sold and distributed to the consumers 
thereof. 

Several of said assortments are composed of a number of boxes of 
candy, together with a number of other articles of merchandise and 
a device commonly called a "punchboard." The said boxes of candy 
and other articles of merchandise are distributed to the consuming 
public by means of the said punchboard in the following manner: 
The punchboard has a fixed number of holes, and in each hole is 
secreted a slip of paper bearing a number. The numbers begin with 
one and continue to the number of punches there are on the board, 
but the numbers are not arranged in numerical sequence. Sales are 
5¢ each, and \vhen a punch is made from said board a number is 
disclosed. The board bears a statement or statements informing cus
tomers and prospective customers as to which numbers receive a box 
of candy and the size thereof, and which numbers receive the other 
articles of merchandise. The board also bears a statement that the 
purchaser of the last punch on the board receives a specified prize. 
A purchaser who does not qualify by obtaining one of the numbers 
calling for one of the boxes of candy or one of the other articles of 
merchandise, or by punching the last punch from the board, recei-ves 
nothing for his money other than the privilege of punching a number 
from the board. The boxes of candy and other articles of merchan· 
dise are each worth more than 5¢, and a purchaser who obtains one 
of the numbers calling for a box of candy or one of the other articles 
of merchandise receives the same for the price of 5¢. The numbers 
on said board are effectively concealed from said purchasers or pros· 
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pective purchasers until a punch or selection has been made and the 
particular punch separated from the board. The boxes of candy and 
other articles of merchandise in said assortment are thus distributed 
to the purchasers fr~m said board wholly by lot or chance, and the 
fact as to whether a purchaser receives a box of candy or one of the 
other articles of merchandise or nothing for his money is also deter
mined wholly by lot or chance. 

PAn. 3. The candy assortments involving the lot or chance feature, 
as above described, are generally referred to in the candy trade or 
industry as "draw" or "deal" assortments. Assortments of candy 
without lot or chance features in connection with their resale to the 
Public are generally referred to in the candy trade or industry as 
"straight" goods. These terms will be used hereafter in these find
ings to distinguish these separate types of assortments. 

PAn. 4. The wholesale dealers or jobbers to whom respondent sells 
its assortments resell the same to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells direct expose said 
assortments for sale and sell said· candy to the purchasing public in 
accordance with the sales plan as described above. 

PAn. 5. All sales made by respondent, whether to wholesale deal
ers and jobbers or to retail dealers, are absolute sales and respondent 
retains no control over said assortments after they are delivered to 
the wholesale dealer or jobber or retail dealer. The assortments 
are assembled and packed in such manner that they are designed to 
be used and are used by the retail dealer for distribution to the pur
chasing public by lot or chance without alteration or rearrange
ment. In the sale and distribution to jobbers and wholesale dealers 
for resale to retail dealers and to retail dealers direct of the assort
ments of candy described in paragraph 2 hereof, respondent has 
knowledge that said candy will be resold to the purchasing public by 
retail dealers by lot or chance, and it packs such candy in the way and 
manner described so that without alteration, addition, or rearrange
ment thereof it may be resold to the public by lot or chance by said 
retail dealers. 

PAn. 6. There are in the United States many manufacturers of 
candy competing with respondent in the territory served by respond
ent who do not manufacture and sell "draw" or "deal" assortments 
?f candy and who sell their "straight" goods in interstate commerce 
ln competition with the "draw" or "deal" assortments. The sale 
or distribution of candy by retail dealers by lot or chance has the 
capacity and tendency to and does decrease the sale of candy sold 
Wlthout any sales plan or device involving a lottery or game of 
chance. 
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Several witnesses testified, and the Commission finds, that cus
tomers coming into retail establishments and desiring candy similar 
to that distributed by respondent would take chances or make pur
chases by means of said pushcards or punchboards, and that in such 
cases when unsuccessful in obtaining candy by means of said push
card or punchboard some of such customers would then purchase 
candy as a "straight" purchase and without the use of the lottery 
device; that the gambling feature connected with the sale of respond
ent's assortments, as described above, was attractive to customers; and 
that before making "straight" purchases it was not unusual for 
customers to endeavor to procure the candy desired by means of 
such lottery devices rather than to make a "straight" purchase. 

PAn. 7. The sale and distribution of "draw" or "deal" assortments 
of candy, or of candy which has connected with its sale to the pub
lic the means or opportunity of obtaining a box of candy as a prize 
or becoming a winner by lot or chance, teaches and encourages gam
bling and is in violation of various municipal ordinances and regu
lations and various state statutes and constitutions. The sale and 
distribution of candy by retailers by the method described herein 
is the sale and distribution of candy by lot or chance and constitutes 
a lottery or gaming device and the Commission finds that the sale and 
distribution of assortments of candy as described herein provides 
retail merchants with a means of violating the laws of the several 
~tates. Competitors who refuse to or who do not sell candy so packed 
and assembled that it can be resold to the public by lot or chance 
are put to a disadvantage in competing with re~pondent and with 
others employing similar methods to that <lescribed herein. Because 
the "draw" or "deal'' assortments are attractive to customers purchas
ing from retail dealers, the Commission finds that trade is diverted 
to respondent and others using similar methods from competitors 
who do not use such methods. The use of such method by respondent 
in the sale and distribution of its candy is prejudicial and injurious 
to the public and to respondent's competitors, and has resulted 
in the diversion of trade to respondent from its said competitors, 
and is a restraint upon and a detriment to th~ freedom of fair 
and legitimate competition in the candy industry. 

PAn. 8. An officer of the respondent corporation testified, and 
the Commission finds, that the total annual volume of respondent':> 
sales is approximately $GO,OOO, anu further that approximately 25% 
of respondent's business consists of assortments of candy with which 
a punchboard is furnished. 

PAR. 9. The Commission further finds that the sale and distribution 
in interstate commerce' of assortments of candy so packed and assem-
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bled as to enable retail dealers, without alteration, addition, or rear
rangement, to resell the same to the consuming public by lot or 
chance, is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of respondent, Rogers Candy 
Company, a corporation, under the conditions and circumstances set 
forth in the foregoing findings of fact, are all to the prejudice of 
the public and respondent's competitors, and constitute unfair meth
ods of competition in commerce within the intent and meaning of 
Section 5 of an Act of Congress, approved September 26, 1914, 
entitled ''An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Charles P. Vicini and 
Henry M. "Thite, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, briefs filed herein, and oral arguments of 
lienry C. Lank, counsel for the Commission, and Emmett G. Leni
han, counsel for the respondent; and the Commission having made 
its findings as to the facts and its conclusion that said respondent haf> 
violated the provisions of an Act of Congress, approved Septem
ber 2G, 1914, entitled "An Act to create a Federal Trade Commis
sion, to dPfine its powers and duties, and for other purposes." 

It is ol'dered, That the respondent, Rogers Candy Company, a cor
poration, its officers, repre~entatives, agents, and employees, in con
nectiOJl with the offering for sale, sale, and distribution in interstate 
commerce of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise . 
. 2. Supplying to or placing in the hands of wholesale dealers and 
Jobbers or retail dealers assortments of candy which are used, or 
which may be used, without alteration or rearrangement of the con
tents of such assortments, to conduct a lotte~·y, gaming device, or gift 
enterprise in the sale or distribution of the candy contained in said 
assortments to the public. 
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3. Packing or assembling in the same assortment of candy for sale 
to the public at retail boxes of candy, together with a device com
monly called a "punchboard," which punchboard is for use, or which 
may be or is designed to be used, in distributing or selling said candy 
to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a "punchboard," either with assortments of candy 
or separately, bearing a legend or legends or statements informing 
the purchasing public that the candy is being sold to the public by 
lot or chance or in accordance with a sales plan which constitutes a 
lottery, gaming device, or gift enterprise. 

It is furt'Mr ordered, That respondent, Rogers Candy Company, a 
corporation, shall, within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and deRist hereinabove set :forth. 

. 
I 
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IN THE MATTER OF 

KRAFT-PHENIX CHEESE CORPORATION 

COMPLAINT, OPINION, AND ORDER OF DIS~USSAL IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1014, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JU:l'OE 10, 1036 

Docket 2!935. Complaint, Sept. 80, 1986-0rder, Jul.y 11, 1937 

DISCRIMINATING IN PRICE--CLAYTON AcT, SEC. 2, ,SUJlSEd. (A)-"COMMERCE"

RETAILLR PURCHASER OF PRODUCER SELLER'S Jonm:Rs UNDER PRODUCER SEL

LER's INTEGRATED NATION-WlDEl PRICING SYRTEM AND PLAN, \VHERE DIRECT 

PRODUCER SEILER TO RETAILER CONTAQT, SOLICITATION AND SERVICE AND 

UNINTERRUPTED FLoW FROM \VAREHOUSI!l TO JOBBER TO RETAILER, AS 

"PURCHASER." 

Complaint charged with unlawful discrimination in violation of aforesaid 
section, respondent, engaged on a nation-wide scale in distributing and 
selling its extensively advertised processed cheese, packaged cheese and 
salad dressing from its various warehouses to jobbers and wholesalers 
for resale to retailers, contacted by its salesmen, serviced by it, and 
supplied by continuous flow and em-rent of commerce in its products 
from factories to warebouscs and from warehouse to retailer over reg
ularly established routes to known retailers, business of which, as afore
said, lt personally solicited, and as to which It made effective price pol
Icies and schedules of its own: 

lirld, Respondent, in setting up and putting Into effect, as foresald, Its said 
Price system to retailers, engaged in interstate commerce, and sales of 
its products to retailers likewise in course of such commerce, and retailer, 
Purchasing its said goods from jobbC'rs and wholesalers, equally "pur
chaser" under act with retailer buying direct. 

DtsonrMINATING IN PRICE--CLAYTON AcT, SEC. 2, SunsEc. (A)-QUANTITY AND 

VOLUME DISOOUNTS AND DIFFERENTIALS-Cosrs-\VHEREl PRACTICAL IMPOSSI

BILITy OF AcCURATE ALLOCATIONS TO EACH KIND AND AMOUNT OF PRODUar 

FROM SAME DEUVEIUNG IJSSTRUAIENTALITY, BUT REA80NARLE PRESUMPTION 011' 

SUPPORTING DIFFERENCE. 

\Vhere any reasonable allocation of delivery cost would unquestionably leave 
n differcuee large enough to support a given difference in price on the 
basis of certain varying quantity purchases and delivery methods, and 
there is a reasonable presumption that such difference would justify en
tire price differential, practical impossibility of making accurate alloca
tion of costs to each kind and amount of product delivered from same 
truck Is no ground for ignoring such reasonable Inference. 

DiscRIMINATING IN PRIGJo>-CLAYTON AcT, SEc. 2, SunsEc. (A)-QuANTITY AND 

VOLUME DISCOU~TS AND DIFFERENTIALS-\VHERF. REASONABLE IN PURPOSE AND 

AVAILABILITY AND .ADVkRSE COMPETITIVE E~'FECT ON PRODUCER S~:LLER'B COM· 

PETITORS N~;ITIIER INTENDED NoR EVIDE:ST, Non. INJUliY PEllCEPTIDLE AS BE

TWEEN FAVORED AND NoN-FAVOREIJo RETAILER PURCHASERS 

Where, on complaint charging respondent, engaged as aforesaid, with un
lawful discrimination in violation of section in question in allowing 
from one-half cent to two antl one-half cents discount, as case might be, 
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on certain quantity pm·chases of loaf chPese, and five per cent di~count 
upon weekly purthases of $5.00 worth of package chee:;;e or f'nlacl prod
ucts, subject to certain delivery limitation (and extended to group pm
cbasers contracting for $100.00 or more of such prouucts), it nppeared, 
among other things, as re8peets the effPct on producer seller's competitors, 
that use of such discounts was prevnlent in the industry, no 1Hher8e 
competitive rt'l'ect was Intended or eYident, nor ground to apprPhend one, 
and, as respects dit'l'rrentlals and <>ffect on favored and uufavorecl retail 
sellers of its saiu products, that snell discounts, as case might be, were 
reasonable in purpose, and rPasoJJably open to all, were justifipd by cost, 
and lJpneflt conferred, and did 11ot operate prpjudically to any percrptible 
exte11t as between those who rete!Yed or failed to receive particular dis
count, or as betwe<>n those falling within <'Prtain dlffprPnt discount rangrs: 

lleld, That price diffPrentials e8talJlished by It In sales of its ><aid products to 
retailers did not tend to create a monopoly In 1t or to lessen or injure 
competition between it and its competitors, nor to injure com1wtltion be
twepn retailers reselling its RUid products, no Yiolation of aforesaid :-edion, 
and order of dismissal should Issue. 

Before 11/r. Charles F. Diggs, trial examiner. 
11/r. Allen 0. Phelps and Mr. James I. Roo--ney for the Commission. 
Nicholson, Snyder, Chadwell & Fagerburg, of Chicago, Jll., 

Davies, Richberg, Beebe, Bu.~ick <.fJ Richardson, of '\Vashington, D. C. 
and 11/r, Robert Gordon, of New York City, for respondent. 

Col\Il'LAINT 

Pursuant to the provisions of an Act of Congress, approvNl Octo
ber 15, 1914, e!ltitled "An Act to supplement existing laws a[!ainst 
unlawful restraints and monopolies, and for other purpof-:es'' ns 
amended by an Act of Congress, approved June 19, 198G, entitled 
"An Act to amend Section 2 of the Act entitled 'An Act to supple· 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes', approved October 15, 1914, as amended (U. S. C., 
title 15, section 13), and for other purposes", the Federal Trade Com
mission, having reason to believe that Kraft-Phenix Cheese Corpora
tion is violating and has been violating the provisions of Section 2 (a) 
of said Act, hereby issues its complaint stating its charges in that 
respect as follmvs: 

PARAGRAPH 1. Respondent, Kraft-Phenix Chepse Corporation is 
a corporation organized and existing under the laws of the Stntc 
of Delaware, with its principal office and place of business loc:ttrd 
at 400 Rush Street, Chicago, Ill. Respondent corporation maint:tinfl 
five division or branch offices located as follows: Eastern Division 
Office, New York, N. Y.; Southeastern Division Office, Atlanta, Ga. i 
Southwestern Division Office, Denison, Tex.; Central Division Office, 
Chicago, Ill.; and 'Vestern Division Office, San Franciseo, Calif. 
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PAu. 2. Said respondent corporation is and has been prior to June 
19, 1936, engaged in the business of manufacturing, processing, 
<lffering for sale, selling and distributing cheese, cheese products, and 
~alad products. Respondent sells and distributes said products in 
commerce between and among the various States of the United States 
and the District of Columbia, causing said products to be shipped 
and transported from the respective places of origin or concentration 
thereof, located in various States of the United States, to purdmsers 
<lf such products, located in all States of the United States and the 
District of Columbia, and there is and has been, at all times herein 
IHeutioned, a continuous current of trade and commerce in said 
]H'ouucts between respondent's factories, processing plants, branch 
offices, an<l distributing points and purchasers located in all of the 
States of the United States and the District of Columbia; that said 
conunodities are so sold and distributed for use, consumption, and 
resale within all of said States and the District of Columbia. 

PAn. 3. In the course and conduct of its business as aforesaid, 
respondent is now and during the time herein mentioned, has been 
in substantial competition with other corporations, individuals, 
Partnerships, and firms engaged in the business of manufac
turing, processing, offering for sale, selling, and distributing cheese, 
cheese products and salad products in commerce between and 
among the ntrious States of the United States and the District of 
Columbia. 

PAR. 4. In the course and conduct of its business as above described, 
l'espondent since on or about August 29, 1936 has discriminated in 
Price and is now discriminating in price between different purchasers 
Lu~ring such products of like grade and quality for resale to con-

. surners, by giving and allowing to some of its said purchasers of 
cl.H•ese, cheese products and salad protlucts lower prices than those 
~n·en or allowed other of its said' purchasers competitively engaged 
one with the other in the resale of said products to the consumer 
Within the United States.· Said discriminations consist in the 
fol!owincr · ,..,. 

1. In connection with the offering for sale and sale of Kraft Loaf 
Cheese in five pound boxes, in the granting of an allowance of a one 
rent discount from the unit pound price set for lots of 5 pounds to 
29 pounds of such product for purchases in lots of 30 pounds to 149 
l)ounds; in the allowance of a one cent per pound discount from the 1) . 
f l'Ice set for lots of 30 pounds to 149 pounds for purchases of lots 

1
'0 lll 150 pounds to 749 pound&; in the allowance of a one-half cent 

}ler pound discount from the price set for lots of 150 pounds to 749 
Pounds for purchases of 750 pounds or over. 
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2. In connection with the offering for sale and selling of Kraft 
package cheese and cheese products, except loaf cheese: 

(a) In the allowance of a five percent discount on all specific pur· 
chases of such products amounting to $5.00 or more in which one 
delivery is required; 

(b) In the allowance of a five percent discount to all group pur· 
chasers contracting for $100.00 or more of such products per week, 
where store-door delivery is made and one billing only required. 

3. In connection with the offering for sale and selling of Kraft 
salad products: 

(a) In the allowance of a five percent discount on all specific pur
chases of such products amounting to $5.00 or more in which one 
delivery is required; 

(b) In the allowance of a five percent discount to all group pur
chasers contracting for $100.00 or more of such prod1,1cts per week, 
where store-door deli ,·cry is made and one billing only required. 

PAn. 5. That the purchasers of such commodities from respondent, 
so bought and sold in interstate commerce, are in competition in the 
resale of such proJucts to the consumer with other such purchasers 
in the different States of the United States in which said purchasers 
are respectively located and engaged in business; that the effect of 
such discriminatory prices is to enable some of said purchasers to 
purchase such commodities at a lower price than competing pur
chasers can buy the same products, solely because of the variation 
of volume of resale trade done in such products by the different pur
chasers thereof. 

PAR. 6. The general effect of said systematic discriminations ill 
price, made by said respondent as above set forth has been or maY 
be to substantially ]essen competition or to injure, destroy, or pre·· 
vent competition in the sale and distribution of cheese, cheese 
products and salad products, bet~·een the said respondent and other 
manufacturers and distributors of similar products engaged in in
terstate commerce, and also between the said favored purchasers of 
said products receiving such discriminatory prices and other U~1-
favored competing purchasers of said products not receiving sa1d 
discriminatory prices; and the effect of said discriminations has been 
or may be to tend to create a monopoly in respondent in said line ?f 
commerce and also in the said favored purchasers receiving sa~d 
discriminatory prices from said respondent, in the resale of sald 
products in different localities or trade territories in the United 
States in which such purchasers respectively operate. . 

PAR. 7. The foregoing alleged acts of the said respondent are 1n 
violation of Section 2 (a) of said Act of Congress, approved June 19, 
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1936, entitled "An Act to amend Section 2 of t_he Act entitled 'An 
Act to supplement existing laws against unlawful restraints and 
:monopolies, and for other purposes' approved October 15, 1914, as 
amended (U. S. C. title 15, section 13), and for other purposes." 

MEMORANDUM OPINION 

Pursuant to the provisions of an Act of Congress approved Octo
ber 15, 1914, entitled "An Act to supplement existing laws against 
unlawful restraints and. monopolies, and for other purposes" as 
amended. by an Act of Congress approved June 19, 1936, entitled 
"An Act to amend Section 2 of the Act entitled 'An Act to supple
ment existing laws against unlawful restraints and monopolies, and 
for other purposes' approved October 15, 1914, as amended (U. S. 
C. title 15, sec. 13), and for other purposes,' " the Federal Trade 
Commission, on September 30, 1936, issued and served its complaint 
in this proceeding upon the respondent Kraft-Phenix Cheese Corp., 
charging it with violating the provisions of Subsection A of Sec
tion 2 of said Act as amended. After the issuance of said complaint 
and the filing of respondent's answer thereto, testimony and other 
eviuence in support of the allegations of the complaint were intro
duced by Allen C. Phelps, attorney for the Commission, before 
Charles F. Diggs, an examiner of the Commission theretofore duly 
tlesignated by it, and in opposition to the alle.gations of the com
Plaint by Nicholson, Snyder, Chadwell & Fagerburg, attorneys for 
said respondent; and said testimony and other evidence was duly 
l'ecordeu and filed in the office of the Commission. Thereafter the 
Proceeding regularly came on for consideration by the Commission 
on the said complaint, the answer thereto and the testimony and 
other evidence constituting the record herein; and the Commission 
~laving considered the same and being fully advised in the premises, 
Issues this memorandum statement of pertinent facts deduced from 
the record and the conclusions which it has drawn therefrom. 

Respondent Kraft-Phenix Cheese Corporation, individually and 
through subsidiaries, manufactures and distributes on a nationwide 
scale a line of processed cheese, package cheese, and salad dressing. 
~espondent itself ships these products across State lines from facto
l'Ies to warehouses and the products are usually distributed from ware
~onses to retailers by truck by sales subsidiaries of respondent or 
Independently owned jobbers and wholesalers. The distribution 
f~·om the warehouses to retailers is usually within the confines of a 
~~ngle State, although in some cases this distribution crosses State 
lnes. Respondent ad\'ertises its products extensively to the pur-
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chasing public and maintains a force of salesmen who contact re
tailers, most of wh~m buy Kraft products from imlependent jobbers. 
There is a continuous, uninterrupted flow and current of commerce 
in respondent's products from the factories to warehouses and from 
the warehouses over regularly established routes to retailers, whose 
identity is known in advance. The course of such commerce runs 
between, among, across, and within all the States of the United 
States and the District of Columbia. 

Considered in their character as interstate commerce, respond
ent's products, upon reaching the warehouse, do not become mixed 
with or a part of the general mass of property within the State in 
which such warehouse is located. On the contrary, such \Yarehouses 
are clearing houses or distributing points, serving one function in 
respondent's system of making its perishable products aYailable for 
sale by retailers to the ultimate consumer, the pmchasing pnblic. 
Respondent's advertising, its solicitation of retailers, and the facili
ties which it proYides for the sale and distribution of its products 
to the retailer, are all vital and essential elements in the process of 
marketing these commodities. 

The purpose and intent of respondent in manufacturing and 
processing its products, in transporting them to warehouses, and in 
selling them directly and indirectly to retailers, is from ht>ginning 
to end to reach through the channels of interstate comml'rce retailers 
who sell to consumers. Respondent's plan of doing business is an 
integrated whole and, in so far as its character as intHstate cmn
merce is concerned, cannot be separated into parts. The various 
steps by which this plan and policy as a whole are made worlmble 
and successful are inextricably commingled and intertwined. Re
spondent's products in a large majority of cases, cross State lines 
from the factory to the warehouse, and the interstate character of 
this commerce continues, under the facts and circumstances in this 
case, down to and including the sale and delivery of such products 
to the retailer. 

Respondent admits that it attempts to make its prices and dis
counts available to all retailers by one means or another, and that 
its efforts are in the main successful. It issues price lists to jobbers 
and wholesalers to be used by them in selling retailers. The evideuce 
shows that respondent exercises a control over the distributing chan
nels through which its products move. This control is made effecti,·e 
until such products come into the hands of the retailer where the 
control ends. The passing of the naked legal title to the goods 
from respondent to a jobber in the course of this flow of commerce 
before the products reach their ultimate destination, the retailer, i:3 
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not determinative of the question as to where the flow stops. In 
fact, hi this case the current of commerce in respondent's products 
terminates when and only when the merchandise reaches the retailer. 

Respondent is charged with unlawful price discrimination in the 
use of quantity discounts and volume discounts in sales to retailers. 
A 5 percent discount upon package cheese and cheese products, other 
than loaf cheese, is available to retailers who buy more than $5.00 
Worth in a single purchase, and to group buyers who buy more than 
$100 worth in a single week and who are billed jointly, The same 
discounts are available upon the same conditions to retailers who 
buy salad products. Buyers of loaf cheese receive a discount of one 
cent for purchases of from 30 to 149 pounds, an additional cent for 
PUrchases of from 150 to 749 pounds, and an additional half cent 
for purchases of 750 pounds or over. 

Discounts are made unlawful by the Clayton Act, as amended by 
the Robinson-Patman Act, when their effect may be substantially 
to lessen competition or to tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent competition with those 
Who grant or receive the disco~nts. Evidence introduced relevant 
to the charge of a lessening of competition or a tendency toward 
Jnonopoly as between respondent and its competitors indicates gen~ 
~rally that the use of discounts similar to those used by respondent 
Is prevalent in the industry. Moreover, the evidence indicates that 
respondent's products are sold to the retailer at prices which in most 
cases exceed those of its competitors. While respondent sells a very 
considerable proportion of the loaf and packaged cheese and salad 
dressings sold in the United States, there is no reason to infer from 
the evidence that the system of discounts set up by respondent are 
Used to unfairly deprive competitors of business or that it is pro
Illative of monopoly. Nor does such system of discounts appear to 
have been used to effect a lessening of competition between respond
ent and its competitors or to injure such competition. 

There remains the question of the effect of such differentials in 
price on competition between favored and unfavored retailers resell
Ing Kraft-Phenix products. 

The five percent discount upon $5.00 worth of package cheese and 
cheese products or salad products is denied only to those concerns 
Which are unable or unwilling to handle $5.00 worth of the respond
ent's products within a period of two or three weeks. 

In an effort to preserve the freshness of its products and to en
courage their use, respondent undertakes to exchange new goods for 
any of its products which may have deteriorated in the retailer's 
stock. Consequently, in spite of the perishable character of cheese 

l~Bl21M--89----37 
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and salad products, a retailer who wishes to do so may safely buy a 
two or three weeks' supply at one time without fear of spoilage. 

Although, even under these conditions, an appreciable number of 
retailers do not obtain the discount, the Commission does not be
lieve that respondent is required by law to make no distinction be
tween these and other retailers. Respondent maintains a system of 
truck delivery to retailers designed to insure the freshness of the 
product when delivered, to facilitate the return of products which 
are not fresh, and to stimulate the retailer's interest in cheese. This 
system of deliveries is by nature expensive, its cost averaging about 
13 or 14 percent of the gross value of sales so made. Witnesses for 
the respondent testified that the respondent's ability to use such a 
delivery system without loss depends upon the size of the average 
sale, and that the discount for $5.00 purchases was intended to make 
sales large enough to justify such a method of delivery. The evi
dence shows, too, that the freshness and uniformity of packaged 
cheese and salad products to which this system of merchandising 
contributes has been the cause of a considerable increase in the use 
of such products. To encourage the purchase of packaged cheese 
and salad products in quantities sufficient to make this system of 
distribution economically possible is a reasonable policy in the pro
motion of competition. 

Moreover, the discount by which such purchase is encouraged does 
not appear to inflict any perceptible injury upon those who do not 
receive it. The prices of the more frequently sold package cheese 
items at retail vary by as much as two or three cents; whereas the 
difference in the purchase price of such cheese products because of 
the five percent discount would amount to %, of a cent a package 
or less. Concerns which do not receive a discount are among those 
with the lowest retail prices, and concerns which do receive a dis
count among those with the highest. The retail price depends so 
much upon the character of the store, the buying power of its cus
tomers, the importance of its cheese trade, and the nearness of other 
competing stores that there is no basis for concluding that the price 
of these products is governed by the receipt of the discount. Consid
erable evidence in the record indicates that there is no appreciable 
diversion of trade in cheese products even where a two or three cent 
price difference exists; but, apart from this evidence, diversion of 
trade, which is one of the elements of injury to competition, can 
only be attributed to price differentials, if such differentials exercise' 
a perceptible influence upon retail prices. 

Evidence of injury to competition by impairment of the profits of 
some competitors is likewise absent. The profit margins of retail-
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~l'S who receive no discount are apparently adequate. The general 
testimony of such retailers that they are satisfied is reinforced by 
the fact that their operating margins in sales of cheese are roughly 
equivalent to the average margin in the sale of grocery products, in 
spite of the fact that the turnover of cheese products is more rapid 
than the average. The effect of failure to receive the discount is 
not the necessity of selling at a loss, but at most the receipt of a some
what smaller profit than is received by others who pursue the same 
price policy. But even this effect upon profits is negligible. To a 
coneern purchasing $5.00 worth of Kraft packaged cheese products 
every two weeks throughout the year the aggregate annual discount 
would be $6.50. Such remote and minute effects upon the income 
of certain competitors can not be regarded as injurious to compe
tition within the meaning of the Statute. 

The discount to group buyers who buy more than $100 worth of 
Products in a week is alternative to the discount upon individual 
purchases of $5.00 worth. Its effect, therefore, is to make the dis
count available to certain groups when individual purchases are so 
low that they would not earn the discount. Instead of increasing, it 
reduces the disparities in purchase price which follow from the indi
vidual purchase discount already considered. The fact that this 
reduction operates only on behalf of group buyers means that such 
buyers are treated more favorably than certain stores which do not 
engage in group buying. Nevertheless, the considerations already set 
forth apply to this discount also, and lead to the conclusion that it 
does not work an injury to competition. 

The range of discounts upon loaf cheese is greater than upon pack
age cheese and salad products. The buyer who falls in the highest 
of four quantity brackets pays 2% cents a pound less than his com
petitor who falls in the lowest. However, respondent's method of 
delivering to buyers in the two upper brackets differs from that to 
buyers in the two lower brackets. Purchasers of 150 pounds or more 
of loaf cheese receive it direct from the warehouse at a delivery cost 
of about 7% cents per hundred pounds, which is roughly equivalent 
to h of 1 percent of the sale price. Purchasers of less than 150 
Pounds receive it from the same truck which delivers package cheese 
and salad products. If the cost of loaf cheese deliveries from such 
trucks were considered equal to the average cost of delivery of all 
Products by this means, the difference in cost between the two 
:tn~thods would be about $3.70 per hundred pounds. Although there 
n;t1ght well be argument that the delivery of loaf cheese is less expen
Sive than the average, any reasonable allocation of cost would un
questionably leave a difference large enough to support the difference 
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in price of one cent per 100 pounds which has been established be
tween those who buy less than 150 pounds and those who buy 150 
pounds or over. Indeed, there is a reasonable presumption that this 
difference in cost would justify the entire difference of 2% cents per 
pound between the prices paid by those who buy 750 pounds or more 
of loaf cheese and those who buy less than 30 pounds. The practical 
impossibility of making an accurate allocation of costs to each kind 
and amount of product delivered from the same truck is no ground 
for ignoring this reasonable inference. 

Since the difference in price between those who buy loaf cheese in 
the two upper brackets and those who buy it in the two lower brackets 
is justified by cost, there is no need to examine further the question 
of competitive injury which may arise from this difference. There 
remain, however, price differences between the lowest and next lowest 
brackets and the highest and next highest brackets. These differ
ences are not accounted for by differences in method of delivery." 
The discount of one cent a pound which becomes available to those 
who buy 30 pounds or over is roughly analogous to the five percent 
discount upon purchases of $5.00 worth of package chees&, but 
amounts to less than 5 percent. The considerations pertinent to the 
question of injury to competition are not different in the case of this 
loaf cheese from those already raised about package cheese. There
fore, this discount can not be held injurious. The discount to buyers of 
750 pounds or more of loaf cheese is only ljz a cent a pound. This 
smaller rate of discount may be presumed to be of even less signifi
cance as a possible source of injury to competition, and nothing ap
pears in evidence to counteract this presumption. 

The Commission concludes that respondent, in setting up its pric
ing system to retailers and putting it into effect by the means which 
it uses, is engaged in interstate commerce and that the sales of its 
products to retailers are likewise made in the course of such corn~ 
merce. A retailer who purchases respondent's goods from jobbers 
and wholesalers is considered by the Commission to be a "purchaser" 
within the meaning of the Robinson-Patman Act as well as retailers 
buying direct. This is because of the fact that respondent recog· 
nizes the retailers buying through jobbers as customers by personallY 
soliciting them and by making effective its price policies and 
schedules as applied to them. A retailer is none the less a purchaser 
because he buys indirectly if, as here, the manufacturer deals with 
him directly in promoting the sale of his products and exercises con
trol over the terms upon which he buys. 

The Commission further concludes that the price differentials es· 
tablished by the respondent in the sales of its products to retailers do 
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not tend to create a monopoly in respondent or to lessen or injure 
competition between respondent and its competitors. The Commis
sion also concludes that such price differentials do not tend to injure 
competition between retailers reselling said products. · 

For the reasons herein stated the Commission is of the opinion 
that respondent is not violating subsection (a) of Section 2 o£ the 
Clayton Act, as amended, as charged in the complaint herein, and 
that an order of dismissal should issue. 

ORDER DISMISSING COMPLAINT 

This matter coming on to be heard by the Commission, and the 
Commission having duly considered the record herein and being now' 
fully advised in the premises; 
. It is ordered that the complaint herein be, and the same hereby 
1~ dismissed, for the reasons set forth in a memorandum opinion filed 
8llnultaneously herewith. 
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IN THE MATTER OF 

BIRD & SON, INC., BIRD FLOOR COVERING SALES COR
PORATION, MONTGOMERY WARD & COMPANY, INC. 

COMPLAINT, OPINION, AND ORDER OF DISMISSAL IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, .A.S 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 

Docket 2937. Complaint, Sept. 30, 1936-Decision, July 17, 1937 

DISCRIMINATING IN PRICE---CLAYTON ACT, SEC. 2, SUBSEO. (a)-SELECTION O't 

CusTOMERs-ACT's ScoPE 
The Act declares that nothing in it "shall prevent persons engaged in selling 

goods, wares, and merchandise in commerce from selecting their own 
customers in bona fide transactions and not in restraint of trade." So 
the Act does not purport to interfere with the right of 11 seller to select 
his customers. He may discriminate in the choice of his customers. :Not 
until there is a discrimination in price among those chosen does S(>ction 2 (a) 
of the Act have any application. 

DISCRIMINATING IN PRICE-CLAYTON ACT, SEC. 2, SUBSECS, (a) AND (f)-SEL!W' 

TION OF CUSTOMER--{)HANOI!l OF POLICY AND TRANSITION PERIOD-WBEBII 

SUPPORTING COSTS FOB DIFFERING PRICES AND BUSINESS INVOLVED NEGLIGmxJ:. 

Where, on complaint charging respondent manufacturer of hard-surfaced fell 
base floor coverings sold as yard goods or in form of rugs under trade names 
"Neponset" and "Economy," and its sales subsidiary, with unlawfully dis
criminating in price in prices allowed to mail-order houses as compared 
with prices allowed to competitively engaged retailers, in violation of 
subsec. (a) of Sec. 2 of aforesaid act, and respondent mail-order bouse 
with violation of subsec. (f) of said Sec. 2, in knowingly receiving from 
said first described seller respondents such discrimination, it appeared that 
(1) at time of passage of aforesaid amending act only about 1 percent of 
all sales of said seller respondents was made to ordinary retailers direct, as 
a result of change in sales policy inaugurated ubout a year and a half prior 
to said time, and not long thereafter such seller respondents bad discon
tinued all their warehouses and sales agents, no goods were sold direct to 
retailers, and jobbers and mail-order houses were sold at same net prices; 
(2) difference between cost of selling direct to ordinary retailers during 
period of discrimination concerned and cost of selling to mail-order houses 
exceeded difference in alleged unlawful discriminatory prices involved; 
(3) new sales policy of seller respondents was not one of discrimination ill 
price between or among the two classes of customers which, exclusively, tbeY 
had selected to sell to in order to reduce distribution costs; and ( 4) anY 
discrimination involved was only during four months' period of transit1°0 

of policy of selling ordinary retailers direct, to one of supplying tbe~ 
through sales made to jobbers, and was incidental thereto and mvol've 
negligible proportion and amount of seller respondents' business: 

Held, No violation by seller respondents und, case failing against them, so does 
case against buyer respondent, and entry of order for dismissal of corn
plaint and termination of proceeding directed. 
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Before Mr. Oharles F. Diggs, trial examiner. 
Mr. William L. Pencke and Mr. Jam,es I. Rooney for the Commis

sion. 
Warner, Stackpole & Bradlee, of Boston, Mass., for Bird & Son, 

Inc., and Bird Floor Covering Sales Corp. 
Mr. Stuart Ball, Scott, MacLei3h & FalJc and Winston, StrUIWn &; 

Shaw, of Chicago, Ill., for Montgomery Ward & Co., Inc. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved June 
19, 1936, Public 692 (the Robinson-Patman Act), amending Section 
2 of an Act approved October 15, 1914 (the Clayton Act), the Fed
eral Trade Commission hereby issues its complaint against Bird & 
Son, Inc., Bird Floor Covering Sales Corporation and Montgomery 
Ward & Co., Inc., stating its charges in that respect as follows: 

I 

PARAGRAPH 1. Respondent, Bird & Son, Inc., is a corporation 
o~ganized and existing under the laws of the State of Massachusetts, 
'With its office and principal place of business in the city of East 
Walpole, Mass. It maintains branch offices in New York and 
Chicago. 

Respondent, Bird Floor Covering Sales Corporation is a subsidiary 
Selling corporation wholly owned and operated by respondent Bird 
& Son, Inc., whose office and principal place of business is the same 
as that of respondent, Bird & Son, Inc. 

Respondents, Bird & Son, Inc. and Bird Floor Covering Sales Cor
Poration, are now and for many years have been engaged in the 
business of manufacturing, selling and distributing a hard surfaced 
felt base floor covering sold as yard goods or in the form of rugs 
Under the trade names of "Neponset" and "Economy." 
. Respondent, Montgomery Ward & Co., Inc. is an Illinois corpora
ho~, with its office and principal place of business in the city of 
Ch~cago, State of Illinois, and is engaged in selling, among other 
~rhcles of commerce, floor covering direct to consumers in the United 
t t_ates by means of mail orders and catalogs, and also through, re-
ail stores owned or controlled by it. 
Respondents sell and distribute their products in commerce to 

their customers located in the several States of the United States 
c~using said products when sold to be shipped from their respective 
P aces of business in the States of Massachusetts, New York, and 
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Illinois to purchasers thereof located in the several States o£ the 
United States other than said stores. 

PAR. 2. In the course and conduct o£ their businesses as aforesaid, 
respondents are now and for many years have been in substantial 
competition with other corporations, individuals, partnerships, and 
firms engaged in the business of selling and distributing floor cover
ing in commerce between and among the various States of the United 
States. 

PAR. 3. In the course and conduct of their businesses, as described 
in paragraphs 1 and 2 hereof, respondents, Bird & Son, Inc. and Bird 
Floor Covering Sales Corporation, since June 19, 1936, have been 
and are now discriminating in price, between different purchasers of 
their said product of like grade and quality by giving and allowing 
certain purchasers o£ floor covering different prices than given or 
allowed other of their said purchasers, competitively engaged in the 
resale of their product within the United States, as is more specifi
cally shown in the following price list, #.19-A dated July 1, 1936, 
issued by the respondent, Bird Floor Covering Sales Corporation. 
The prices shown below are net, after deducting rebates, cash allow
ances and handling allowances. The prices at which mail order 
house retail stores are sold refer to any quantity and are lower than 
the prices at which competing retailers are sold. 

Retailers-Purchasing less than 15 rolls _________ _ 
" " 15 to 29 rolls _____________ _ 
" " 30 to 49 rolls _____________ _ 

" " 50 to 74 rolls--------------
" " 75 to 99 rolls _____________ _ ... " 100 rolls or more _________ _ 

lVholesalers ------------------------------------
Mail Order Housea-(Warehouse & Carload 

" .. Shipments) -------------
" -(Retail Stores)--------------

Heav11 Wetoht 
(Neponset) 
911J12 Rug11 

$ 4.85 Net 
4.54 " 
4.42 .. 
4.33 " 
4.28 " 
4.24 " 
3.157 " 

3.64 .. 

3.82 " 

Heav11 Weight 
(Neponset) 

8/.i Yard Goods 

Retailera-Purchaslng less than 15 rolls-----------
" " 15 to 29 rolls--------------
" " 30 to 49 rolls _____________ _ 

" '
1 50 to 74 rolls--------------

" " 7:S to 99 rolls--------------.. .. 100 rolls or more __________ _ 

lVholesalers ------------------------------------
Mall Order Housea-(Warehouse & Carload 

" " 
Shipments) -------------

" -(RetaU Stores) -------------

$0.337 Net 
.316 " 
.309 " 
.303 ,, 
.290 " 
.296 " 
.254 .. 

.257 " 

.271 " 

Light Welgh>l 
(lilconom!l 
911JJ2RUQ8 

$ 3.72 Net 
3.42 " 
3.34 .. 
3.28 .. 

3.24 " 
3.21 " 
2.71 " 

2.71 " 
2.85 " 

Light Weight 
(EconomY) 

8/" Yard ooorll 
$0.276 Net 

.254 " 

.247 ,, 
,242 " 
.240 " 
.238 " 
.206 " 

.204 41 

.219 " 



BIRD & SON, INC., ET AL. 551 
548 Complaint 

PAR. 4. The effect of said discriminations in price made by respond
ents, Bird & Son, Inc. and Bird Floor Covering Sales Corporation, 
as set forth in paragraph 3 hereof, has been, or may be substantially 
to lessen competition, or to injure, destroy, or prevent competition, 
in the sale and distribution of the said floor covering between the said 
respondents and other manufacturers and distributors of floor cover
ing, and also between the respondent, Montgomery "\Vard & Co., Inc. 
and other purchasers of said product in granting said discriminatory 
prices; and the effect of said discriminations has been, or may be, to 
tend to create a monopoly in the said favored customer receiving 
said discriminatory price from said respondents in the distribution 
of said product in the United States. 

PAn. 5. The foregoing alleged acts of said respondents, Bird & Son, 
Inc. and Bird Floor Covering Sales Corporation are a violation of 
Section 2 (a) of said Act of Congress, approved June 19, 1936, enti
tled "An Act to amend Section 2 of the Act entitled 'An Act to 
supplement existing Jaws against unlawful restraints and monopolies, 
and for other purposes', approved October 15,1914, as amended (U.S. 
C., title 15, sec. 13), and for other purposes." 

II 

PARAGRAPH 1. Paragraphs 1 and 2 of the first charge hereof are 
hereby adopted and made a part of this charge as fully as if set out 
herewith verbatim. 

PAR. 2. In the course and conduct of its business as described in 
Paragraphs 1 and 2 of charge 1 hereof, respondent, Montgomery 
:Ward & Co., Inc., since June 19, 1936, has knowingly received and 
ls now knowingly receiving from respondents Bird & Son, Inc., and 
Bird Floor Covering Sales Corporation, a discrimination in price as 
:more fully set forth in paragraph 3 of the first charge hereof, by 
receiving a lower price than given or allowed ot~er purchasers of like 
grade and quality of floor covering purchased from the aforesaid 
respondents. Respondent Montgomery Ward & Co., Inc. is enabled 
to purchase floor covering, by reason of, to wit, a certain contract 
entered into on or about June 10, 1936 with Bird Floor Covering 
~a!es Corporation, 9 x 12 rugs for $3.82 apiece, regardless of quan
ht~es purchased and by warehouse and carload lot shipments at a 
Pnce of $3.64 apiece, whereas rugs of like grade and quality are 
P~rchased by retailers from said respondents, Bird & Son, Inc. and 
n1:d Floor Covering Sales Corporation for from $4.85 to $4.24 
~Plece and similar differences in price exist on the other floor cover
tng, as more fully set forth in paragraph 3 of charge 1 hereof. 
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PAR. 3. The foregoing alleged acts of said respondent, Montgomery 
Ward & Co., Inc. are in violation of Section 2· (f) of said Act of 
Congress approved June 19, 1936 entitled "An Act to amend Section 
2 of the Act entitled 'An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes', approved 
October 15, 1914, as amended (U. S. C., title 15, sec. 13), and for 
other purposes." 

1\fE:MORANDUl\[ OPINION 

This case involves a complaint charging respondents with un~ 
lawful discrimination in price contrary to the provisions of the so~ 
called Clayton Act of 1914, as amended by the so~called Robinson~ 
Patman Act approved June 19, 1936. Respondents, Bird & Son, Inc., 
and Bird Floor Covering Sales Corporation, are charged with selling 
at discriminatory prices in favor of respondent, Montgomery 'Vard 
& Company, Inc., in violation of Section 2 (a) of the act, and 
Montgomery 'Vard & Company is charged with knowingly re~ 
ceiving such prices, all to the injury of retail dealers competing with 
the latter concern. The commodity involved is hard surfaced. felt 
base floor covering. 

The case was tried and a record of the evidence presented in 
support and in defense of the charges is before the Commission. 

The facts are that between the passage of the Robinson~Patman 
Act and issuance of the complaint on September 30, 1936, retailer~ 
competitors of Montgomery ·ward & Company, when purchasing 
from the seller-respondents, were subject to prices that were higher 
than those paid by Montgomery ·ward & Company and. other mail 
order houses by as much as 14 and. 18 per cent. At the time of 
passage of the Robinson-Patman Act, however, only about 1 percent 
of all the sales of seller-respondents was made to ordinary retnilers 
direct. The remainder was being sold to jobbers for resale to re~ 
tailers and to mail order houses such as Montgomery Ward. This 
was the outcome of a change in sales policy inaugurated about a 
year and a half before the Robinson-Patman Act was passed. Under 
the new policy, direct sales to retailers were discontinued and their 
needs were supplied through jobbers. By the time the complaint 
could be tried, the seller-respondents had discontinued all their ware~ 
houses and sales agencies, and in fact, most of them had been dis~ 
continued before the act was passed. By the end of October 1936, 
no goods were being sold direct to retailers, while jobbers and mail 
order houses were being sold at the same net prices. 

'With reference to the amount of the price discrimination which 
existed during the 4-month period following passage of the Act, 
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evidence was introduced by seller-respondents showing that the cost 
of selling to mail order houses was 18.6 percent as against a cost of 
selling direct to ordinary retailers at 47.1 percent. Thus, costs dif
fered by over 28 percent while the difference in price was less than 
20 percent. This evidence was corroborated by an accountant for the 
Commission. Since the Act specifically permits differentials in price 
that "make only due allowance for differences in the cost of manu
facture, sale, or delivery resulting from the differing methods or 
quantities in which such commodities are to such purchasers sold or 
delivered," the amount of discrimination existing in this case was 
apparently within the terms of this proviso. These considerations 
Would appear to be controlling. 

It also appears, however, that the present sales policy of seller
respondents is not one of discrimination in price between or among 
the only two classes of customers they have chosen to sell. The Act 
declares that nothing in it "shall prevent persons engaged in selling 
goods, wares, and merchandise in commerce :from selecting their own 
customers in bona fide transaction and not in restraint of trade." 
So the act does not purport to interfere with the right of a seller 
to select his customers. He may discriminate in the choice of his 
customers. Not until there is a discrimination in price among those 
chosen does Section 2 (a) of the act have any application. There is 
no suggestion that the selection of customers here involved was the 
result of any combination in restraint of trade. Rather, it was in 
Order to reduce seller-respondents' costs of distribution. The courts 
have consistently upheld the right of individual traders to select 
their customers in the absence of such combination. 

The price discrimination alleged is to be found only during a 
4-~onth period of transition from a policy of selling ordinary re
tailers direct, to one of supplying them through sales made to job
bers. Any price discrimination during that period was incidental to 
that transition and involved a negligible proportion and amount of 
Seller-respondents' business. 

Since the case against seller-respondents fails for the reasons above 
st~ted, the case against buyer-respondent, for receiving an unlawful 
Price discrimination, also fails . 

. The Commission therefore directs the entry of an order for dis
lllissal of the complaint and termination of the proceeding herein. 

ORDER DISMISSING COMPLAINT 

.T~is matter coming on to be heard upon the complaint of the Com
lllission, testimony and evidence in support of the allegations of the 
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complaint, and testimony and evidence in opposition thereto, and the 
Commission having duly considered the same, and being fully advised 
in the premises; 

Now, therefore, it is hereby ordered, That the complaint in this pro
ceeding be, and the same hereby is dismissed, for the reasons set forth 
in a memorandum opinion filed simultaneously herewith. 
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IN THE MATl'EB OF 

HOLLYVVOOD HAT COMPANY, INC. 

COMPLAINT, FINDIN'GS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (A) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936, AND OF 
SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8020. Oomplaint, Dec. 23, 1936-Decision, July 17, 1937 

Where a corporation engaged in manufacture, sale, imd distribution of women's 
hats to customers In the several States, largest customer of which was a 
syndicate maintaining In excess of 200 mlllinery departments In stores 
located throughout the United States, In competition with, in many cases, 
other customers of such hat manufacturer-

(a) Sold, to said customer, In practically all Instances, assorted suede hats at 
$21.00 per dozen and assorted velours at $36.00 per dozen, while contem
poraneously selling competitor-purchasers, of much smaller volume, assorted 
suede and assorted velour hats of same style, grade, and quallty at prices 
of $24.00 or $27.00 per dozen for the former, and $39.00 or $42.00 per dozen 
for the latter; without justification therefor by reason of differences In cost 
of manufacture, sale, or delivery resulting from differing methods or quan
tities in which such commodities were to such purchasers sold and delivered, 
or other justification under the saving exceptions or provisos of the statute, 
and with result that effect of such discrimination might be to destroy, in
jure, or prevent competition with such customers who received benefit 
thereof; 

lield, That such discriminations were in violation of Section 2 of the Clayton 
Act, as amended ; and 

Where aforesaid corporation-
(b)\ Shipped, pursuant to order offered a customer of style llne #200 hats at 

$27.00 per dozen, and placed and accepted, at $24.00 a dozen, substituted hats 
of a cheaper grade and quality than that shown and priced in sample line at 
$27.00, as above set forth, without knowledge or consent of customer placing 

( order for the superior grade and quality; and 
c) Shipped a jobber, pursuant to order therefrom for its assorted #100 line of 

Balllbuntl hats at a price of $25.50 per dozen, Ballibuntl hats of the cheapest 
W· grade customarily sold by It for $24.00 a dozen ; 
· Ith result of misleading Its customers, in that articles of mllllnery of a grade 
}[ and quality Inferior to that ordered were received: 

eld, That such acts and practices were to the prejudice of the public and com-
Petitors and constituted unfair methods of competition. 

Before Mr. Edward !J. Averill, trial·examiner. 
Mr. A. W. DeBirny for the Commission. 
Roberts &i Mcinnis, of Washington, D. C., for respondent. 

CoMPLAINT 

be ~ursuant to the provisions of an Act of Congress, approved Octo
r 15, 1914:, (the Clayton Act) as amended by an Act approved 
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June 19, 1936, Public 692 (the Robinson-Patman Act); and pur
suant to the provisions of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes," the Federal 
Trade Commission hereby issues its complaint against Hollywood 
Hat Company, Inc., stating its charges in respect thereto as follows: 

I 

PARAGRAPH 1. The respondent, Hollywood Hat Company, Inc., is 
a corporation organized under the laws of New York with its prin
cipal place of business at 42 ·west 39th Street, New York City, and 
is and has been engaged in the business of manufacturing and sell
ing women's hats. Pursuant to such sales, and as a part thereof, 
respondent ships and has shipped its hats from its place of business 
through and into various other States of the United States to the 
purchasers thereof. 

PAR. 2. In the course and conduct of its business as aforesaid, 
respondent is now, and for many years past has been, in substantial 
competition with other corporations, individuals, partnerships, and 
firms engaged in the business of selling and distributing women's 
hats in commerce between and among the various States of the 
United State•; and the customers of reSpondent have been and are 
now in competition with each other. 

PAR. 3. In the course and conduct of its business as aforesaid, 
said respondent, contrary to the provisions of subsection (a) of Sec
tion 2 of said Act of Congress approved October 15, 1914, as amended, 
has been, since June 19, 1936, and now is, discriminating in price 
between different purchasers of its said hats of like grade and 
quality, sold for resale within the United States, by giving and al
lowing certain purchasers, particularly Si Fish, Inc., a retail dealer 
of women's hats with retail stores at San Francisco, Sacramento, and 
Oakland, Calif., different prices than those given or allowed other 
of its purchasers competitively engaged in the resale of women's hats, 
particularly in said cities of San Francisco, Sacramento, and Oak
land, Calif., and other cities of the United States. Respondent dis
criminates as aforesaid by allowing the said Si Fish, Inc., and 
others, a lower price for women's hats than it allows other customers 
of respondent competing with them. 

PAR. 4. The effect of said discriminations in price made by re
spondent, as described in paragraph 3 hereof, has been, or may be, 
substantially to lessen competition, or to injure, destroy, or prevent 
competition in the sale and distribution of women's hats between 
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those of respondent's customers who receive the benefit of such dis
crimination and lower prices, and competing customers who do not 
receive such benefits and are charged higher prices. 

PAR. 5. The foregoing alleged acts of said respondent, Holly
Wood Hat Company, Inc., are a violation of subsection (a) of Section 
2 of said Act of Congress entitled "An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
poses," approved October 15, 1914, as amended by said Act approved 
June 19, 1936. 

II 

PARAGRAPH 1. Paragraphs 1 and 2 of charge 1 hereof are hereby 
adopted and made a part of this charge as fully as if set out herein 
l'erbatim. 

PAR. 2. In the course and conduct of its business as aforesaid, 
respondent has followed the practice of filling orders for its hats 
with hats of a grade and quality lower than its customers are led to 
believe they will receive by the exhibition of samples by, and repre
sentations of, its salesmen and other agents at the time of soliciting 
and receiving such orders. 

PAR. 3. The foregoing acts and practices of respondent, as de
scribed in paragraph 2 of this charge, constitute unfair methods 
of competition in commerce in that said acts and practices have a 
tendency to lead its said customers to believe that they are receiv
ing women's hats of a higher grade and quality than they do in fact 
receive, and of a higher grade and quality than the women's hats they 
are offered by competitors of respondent at the same or similar 
prices, thus diverting business to respondent from its said competi
tors. 

PAR. 4. The acts and things hereinabove in this charge alleged 
to have been done by respondent are to the prejudice of the public 
and the competitors of respondent, and constitute an unfair method 
of competition in commerce within the intent and meaning of Sec
tion 5 of an Act of Congress, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress entitled "An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes," approved October 15, 1914, 
as amended {U. S. C., title 15, sec. 13) and pursuant to the pro
"isions of an Act of Congress entitled "An Act to create a Federal 
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Trade Commission, to define its powers and duties, and for other 
purposes," approved September 26, 1914 (U. S. C., title 15, sec. 
45), the Federal Trade Commission, on December 23, 1936, issued 
nnd served its complaint in this proceeding upon the respondent, 
Hollywood Hat Company, Inc., a corporation, charging it with dis
criminating in price between different purchasers of hats in violation 
of subsection (a) of Section 2 of the aforesaid act of October 15, 
1914, and charging it with the use of unfair methods of competi
tion in commerce in violation of the said act of September 26, 1914. 

After the issuance of said complaint, the respondent herein filed. 
answer thereto. Thereafter said respondent petitioned the Com
mission to allow it to withdraw the answer theretofore filed and, 
pursuant to permission granted by the Commission, filed its sub
stituted answer thereto, in which substituted answer the respondent 
f>tated that it waived hearing on the charges set forth in the com
plaint, that it admitted all of the material facts alleged in the 
complaint, and the Commission having duly considered the same, 
and being now fully advised in the premises, makes this its findings 
ns to the facts and its conclusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Said corporate respondent, Hollywood Hat Com
pany, Inc., now is, and at all times since June 19, 1936, has been a 
corporation organized under the laws of the State of New York, 
with its principal office and manufacturing plant located at 65 West 
39th Street, New York, N. Y. At all times herein mentioned said 
respondent has been engaged in the business of selling and distribut
ing women's hats to customers located in the several States of the 
United States. 

PAR. 2. The millinery industry consists of approximately 1200 
establishments, more than 50% of which are located in New York 
City. New York milliners comprise about 70% of the industry by 
volume. The gross annual business of all milliners in the United 
States is approximately one hundred million dollars. 

PAR. 3. Said respondent purchases the so-called "body" of the hat 
which it styles, reshapes and frequently ornaments with brilliants 
or similar articles. Straw and felt hats are seasonally manufactured 
and sold. The straw hat manufacturing season extends from De
cember to May inclusive and reaches its height between February 1 
and March 15. The manufacturing season for felt, suede or velour 
hats made from fur felts commences about July 1 and extends 
th~ough October. The respondent has a longer season than most 
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manufacturers in the industry. Generally, the straw hats are first 
sold in Florida and California and according to public acceptance 
the styles are developed. Each design or style is given a number 
by the respondent herein and generally so in the industry. There 
are certain variations from such style numbers by reason of desire 
of the buyers for certain ornaments or different grade and quality 
of bodies. 

PAn. 4. Fur felt bodies were purchased by respondent during the 
Period from June 19, 1936 to January· 1, 1937 at prices of $8.00, 
$8.50 and $10.00 per dozen, the prices depending upon size and 
quality and the advancement of the season. Bodies advanced in 
Price steadily from June to August 1936. Price of fur felts for the 
bodies of the same general class did not vary at the same time by 
reason of grade and quality more than 50¢ a dozen. Suede is pro
duced by brushing and clipping a felt base which, prior to being 
sueded, is somewhat thicker than the felt of which plain felt hats 
are constructed. Poorer grades of suedes can easily be distinguished 
from the higher grades but it i~ difficult to distinguish the inter
mediate successive grades. 

PAn. 5. There is a great variation in the number of hats sold in 
the several style numbers. Many styles are developed early in the 
season and manufacturing processes completed for production, and 
styles which do not attract consumers are closed out as the season 
Progresses. The designers, stock room employees, blockers, and 
other employees engaged in the preparation of the hat for trimming 
are carried on a weekly wage, but other operations in forming the hat 
and the important operation of trimming are on a piece work basis. 
The unit cost of trimming does not vary between large and small 
?rders in the production styles in which there is considerable sell
log. Differentials are established for trimming graduated with 
E>elling prices. Thus, for labor in trimming hats of the $16.50 to 
$.19 .. 50 per dozen grade the prices for stated operations in applying 
~Innlar trim are $1.25, $2.00 and $2.50. Whereas, hats that sell for 
$1.9.50 to $28.50 per dozen required, in one instance, labor costs for 
t~1mming of $1.40, $2.35 and $2.75. Similar trimming on hats of 
bke style, but higher quality, selling from $28.50 to $39.00 a dozen 
necessitated labor costs from $1.65, $2.75 and $3.30 per dozen. Oc
r~sionally, buyers require variation from the standard trim for a 
¥1'Ven style, usually for small lots of a few dozen hats. In such 
Instances, special piece work rates are contemporaneously agreed 
upon between the manufacturer and the head of the labor committee 
l'epresenting the employees who do the trimming. Whereas, the 

158121m--39----38 



560 FEDERAL TRADE COMMISSION DECISIONS 

Findln!!S 25F.T. C. 

labor contracts of the respondent are all graduated in accordance 
with price range classifications. Certain other manufacturers pro
ducing hats of more restricted quality variation have labor con
tracts with the unions which are fixed regardless of selling price. 
The respondent's business is almost exclusively with jobbers and 
"syndicates," representing numerous retail outlets and in the quan
tities customarily purchased there is no major variation in produc
tion costs by reason of the quantity involved in a particular order 
so far as the piece work labor is concerned. Hats are customarily 
packed in lots of three to the box. 

PAR. 6. The largest customer of respondent is a syndicate main
taining in excess of two hundred millinery departments in stores 
located throughout the United States, many of said departments be
ing competitive with other customers of Hollywood Hat Company, 
Inc. 

PAR. 7. During the felt hat buying season, commencing about July 
1, 1936, and extending through the fall of 1936, the respondent, Hol
lywood Hat Company, Inc., sold, in practically all instances, to its 
said largest customer suede hats, usually designated as assorted suede, 
at $21.00 per dozen. Similarly assorted velours were, in practicallY 
all instances, sold to such customer at $36.00 per dozen. Competitors 
of this largest customer, purchasers of much smaller volume, were 
sold assorted suede and assorted velour hats of the same style, grade 
and quality, at the same time, at prices of $24.00 or $27.00 per dozen 
for suede hats and at $39.00 or $42.00 per dozen for velour hats. 

PAR. 8. Si Fish, Inc. is a corporation located in the State of Cali· 
fornia, engaged in the retail sale of millinery in competition with 
others engaged in similar business. It operates five retail stores in 
California. It employs a salaried buyer located in the city of NeW 
York who purchases millinery for its account. The salaried buyer 
representing Si Fish, Inc. likewise represents some 500 retail outlets 
and purchases approximately $2,500,000 worth of millinery per year. 

PAR 9. In the cities where Si Fish, Inc., operates its several retail 
stores are located competitors who purchase millinery from the Hol
lywood Hat Company, Inc., respondent herein. Said competitors 
purchase frequently directly from the manufacturers and the re
spondent and otherwise. 

PAR. 10. The respondent herein, Hollywood Hat Company, Inc., 
during the months of July and August employed a salesman in the 
State of California to sell its millinery. During the month of June 
1936, the aforesaid sales representative of the respondent, Hollywood 
Hat Company, Inc., called upon Si Fish, Inc. in the State of Cali
fornia and offered to sell an assortment of style line #200 hats at 
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$27.00 a dozen. This sales representative was advised by Si Fish, 
Inc. that the same hat could be purchased by Si Fish, Inc. through 
its salaried buyer in New York for $24.00 a dozen. Thereupon 
the salesman in California accepted an order for seven dozen 
assorted style line #200 hats at $24.00 a dozen and advised the 
respondent herein that he had accepted the order at $24.00 a dozen 
rather than at $27.00 per dozen because of the statement made 
by Si Fish, Inc. Thereafter on July 3, 1936, Hollywood Hat Com
pany, Inc. accepted the order at $24.00 per dozen and so advised its 
salesman in Los Angeles by letter, stating also that "in order for 
me to fill the order at this price I will be compelled to use a cheaper 
price body. The reason I did not want to return this order is that 
I do not want to get in wrong with their New York office." And 
further advising that the salesman not tell Si Fish, Inc. of the sub
stitution of a cheaper grade and quality than that shown which was 
priced in the sample line at $27.00 per dozen. Replacement orders 
for style #200 hats were placed by Si Fish, Inc. through its sal
aried buyer in New York City and shipped on August 4 and August 
27, 1936 as evidenced respectively by invoices A 2043, A 2342, and 
A 2343, all at a price of $24.00 per dozen. 

PAn. 11. In manufacturing straw hats, the respondent purchases 
un imported straw body known as Ballibuntl which is purchased 
by the respondent in assorted lots containing approximately lO% 
of the finest quality, grade 1, 40% each of intermediate grades, desig
nated as 2 and 3, and 10% of the cheapest grade, designated as 
grade 4. The casual observer can detect little, if any, difference be
tween grades 1 and 2 or 2 and 3 but there is a marked difference be
tween grades 1 and 4. For practical economic reasons, the re
spondent separates the Ballibuntl bodies into two quality lines for 
which during the past season prices of $25.50 and $24.00 were 
charged, grades 1 and 2 being used in the hats sold for $25.50 and 
grades 3 and 4 were consumed in the manufacture of the $24.00 
price line. 

PAn. 12. During the month of March 1937 respondent, Hollywood 
Hat Company, Inc., sold a jobber in the city of Chicago assorted 
#100 line Ballibuntl hats at a price of $25.50 per dozen and shipped, 
pursuant. to the order for $25.50 per dozen hats, Ballibuntl hats of 
the cheapest grade customarily sold by respondent for $24.00 per 
dozen. 

PAn. 13. Respondent's acts in the matters referred to in para
graphs 10 and 12 resulted in misleading its customers in that articles 
of millinery of a grade and quality inferior to that ordered were 
received. The difference between the $27.00 per dozen grade of 
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suede hats and the $24.00 per dozen grade of similar merchandise is 
so slight as not to be readily discernible by the average retailer 
unless samples of each grade are at the same time available for 
companson. 

PAR. 14. The Commission concludes that the aforesaid acts and 
practices of the respondent, Hollywood Hat Company, Inc., are 
to the prejudice of the public and of respondent's competitors, and 
e:onstitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

PAR. 15. The Commission concludes that the price discriminations 
found in paragraph 7 were not justified by reason of differences in 
the cost of manufacture, sale or delivery resulting from the differ
ing methods or quantities in which such commodities were to such 
purchasers sold or delivered, nor justified by any other exception 
or proviso contained in Section 2 of the Clayton Act as amended. 
The Commission further concludes that the effect of such discrimina
tion may be to injure, destroy or prevent competition with such 
customers who receive the benefit of the said discrimination. The 
Commission, therefore, finds that the said discriminations were and 
are in violation of Section 2 of said Clayton Act as amended by 
the .Robinson-Patman Act. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the substituted 
answer filed herein on July 6, 1937 by respondent admitting all the 
material allegations· of the complaint to be true and waivirig the 
taking of further evidence and all other intervening procedure, and 
the Commission having made its findings as to the facts and its 
conclusions, which findings and conclusions are hereby made a part 
hereof, that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," and also violated the provisions of an Act of Con
gress entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," approved October 
15, 1914, as amended; 

It is ordered, That the respondent, Hollywood Hat Company, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of hats in interstate com~ 
merce or in the District of Columbia, do forthwith cease and desist 
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from, selling, shipping, and invoicing millinery of a grade and qual
ity different from the goods ordered, unless the buyer is advised of 
such difference. 

It is further ordered, That the respondent, Hollywood Hat Com
pany, Inc., its officers, representatives, agents, and employees, do 
forthwith cease and desist from the unlawful discriminations in price 
found in paragraph 7 of the aforesaid findings as to the facts and 
conclusions. 

It is further ordered, That the respondent, Hollywood Hat Com
pany, Inc., its officers, representatives, agents, and employees cease 
and desist from engaging in any similar discrimination in price in 
sales in interstate commerce under substantially like circumstances 
and conditions between purchasers competitively engaged with one 
another in the resale of suede hats of like assortment, style, grade 
and quality. 

It is further ordered, That the said respondent, Hollywood Hat 
Company, Inc., within 60 days from the date of the service upon 
it of this order, shall file with the Commission a report in writing, 
setting forth in detail the manner and form in which it is complying 
and has complied with the order to cease and desist hereinabove set 
forth. 
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IN THE MATI'ER OF 

BIDDLE PURCHASING COMPANY, ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. C OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 

Docket 3032. Complai,nt, Jan. 18, 1931-Decision, July 11, 1931 

Where manufacturers, processors, and producers engaged in sale of commod
ities, In course of interstate commerce, to distributing concerns and buyers 
of such commodities in course of such commerce, through orders placed 
with it in behalf of such buyers by a purchasing agency engaged 1n (1) 
sale under contract of a market information ser1vice to over 2,400 dis
tributing concerns scattered over the United States, and consisting prin
cipally of wholesalers of groceries, drugs, hardware, plumbing, automobile 
and electrical supplies, lumber, stationery, and other general merchandise, 
and in (2) providing, under said contract as interpreted, optional pur
chasing service for its contracting buyers under which service by it, if 
any, to seller was incidental, seller shipped direct to buyer in response 
to order placed with such purchasing agency by buyer, buyers rendered no 
service to sellers or to agency which, as agent and representative of buyer 
and subject to his control, received and accepted, for use of and payment 
over to buyer, in its entirety, such brokerage, with result that such 
payments, in effect, were actually made from seller to buyer, and latter 
received a discount in price equlivalent to brokerage fee paid, and such 
buyers secured a lower price on commodities thus purchased than others, 
not members of such purchasing organization, received, on similar goods 
in like quantity bought direct from such sellers; in pursuance of a general 
plan and scheme whereby fees and commissions paid by sellers were made 
available to and transmitted to buyer-

( a) Payed fees and commissions as brokerage on the sale of commodities to 
various distributing concerns and buyers engaged in purchase of com
modities in course of interstate commerce, with knowledge of the fact 
tbat such fees were intended to be and were being paid over to such buy
ers by aforesaid purchasing company, as above set forth; and 

Where distributing concerns engaged in sale of commodities in course of in· 
terstate commerce, and purchasers of the market information service and 
purchasing service of the purchasing company or agency hereinabove de
scribed-

(b) Received and accepted fees and commissions paid as brokerage by such 
various sellers, as hereinabove set forth, in connection with purchase of com
modities by such buyers through such purchasing agency ; and 

Where such purchasing agency, as hereinabove set forth, as instrumentality and 
means through which such sellers unlawfully were enabled to make pay
ment of such fees and commissions as brokerage to such buyers and latter 
were enabled to receive and accept same-

(c) Received such fees and -commissions as brokerage from aforesaid sell· 
ers; and 

(d) Transmitted an<l paid over same to aforesaid buyers: 
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Held, That such acts and practices constituted a violation of Subsection C of 
Section 2 of Act of Congress approved Oct. 15, 1914, as amended. 

Before Mr. John W. Addison, trial examiner. 
Mr. Allen 0. Phelps and Mr. A. W. Ohapman for the Commission. 
Davies, Richberg, Beebe, Busick & Richardson, of Washington, 

D. C., and Mr. Sarnuel J. Rawak, of New York City (with whom 
also appeared, for various respondents, counsel as hereinbelow set 
forth), for Biddle Purchasing Co. and nine other respondents. 

Kaufman & Weitzner, of New York City (with whom also 
appeared counsel as hereinbelow set forth), along with aforesaid firm 
and said Samuel J. Rawak, for said Biddle Purchasing Co. and 
eight other respondents. 

Mr. Milton Lowenfish, of New York City, along with aforesaid 
firm and said Samuel J. Rawak, for Middendorf & Rohrs. 

Mr. Louis D. Schwartz, of New York City, along with aforesaid 
firm, 11/r. Samuel J. Rawak, and Kaufman & Weitzner, for Colonial 
Molasses Co., Inc. 

Tenney, Harding, Sherman & Rogers, of Chicago, Ill., for Albert 
Dickinson Co . 
. Mr. Erwin 0. Easton, of San Francisco, Calif., for Cava Pack
lug Co. 

Milling, Godchaux, Saal & Milling, of New Orleans, La., for 
Godchaux Sugars, Inc. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
October 15, 1914, entitled "An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes," 
~s amended by an Act of Congress, approved June 19, 1936, entitled 
'An Act to amend Section 2 of the Act entitled 'An Act to supple-

ment existing laws against unlawful restraints and monopolies, and 
f.or other purposes,' approved October 15, 1914, as amended (U.S. C. 
title 15, sec. 13), and for other purposes," the Federal Trade· Com
~nission, having reason to believe that the respondents named above 
lD the caption hereof and hereinafter more particulariy designated 
and described, have violated, and are now violating, the provisions 
?f Subsection (c) of Section 2 of said act as amended, hereby issues 
Its complaint against the said respondents, stating its charges in 
that respect as follows: 

PARAGRAPH 1. Respondent, Biddle Purchasing Company, is a cor
poration organized and existing under and by virtue of the laws of 
~he State of New Jersey with its office and principal place of business 
ocated at 107 Chambers Street in the city and State of New York. 
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PAR. 2. Respondent, General Grocer Company, is a corporation 
organized and existing under and by virtue of the laws of the State of 
Delaware, with an office and principal place of business located at 301 
South Eighth Street, in the city of St. Louis, State of Missouri. 
Respondent, Smart & Final Co., Ltd., is a corporation organized and 
existing under and by virtue of the laws of the State of California, 
with an office and principal place of business located at 315 Marine 
A venue, in the city of Wilmington, State of California. Respondent, 
The Eavey Co., is a corporation organized and existing under and by 
virtue of the laws of the State of Ohio, with an office and principal 
place of business located at Detroit and Third Streets, in the city of 
Xenia, State of Ohio. Respondent, Michigan Trading Corporation, is 
a corporation organized and existing under and by virtue of the laws 
of the State of Michigan, with an office and principal place of business 
located at 140 Twelfth Street, in the city of Detroit, State of Michigan. 
Respondent, C. G. Meaker Co., Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of New York, 
with an office and principal place of business located at 139 Wall Street 
in the city of Auburn, State of New York. Respondent, Midden· 
dorf & Rohrs, is a copartnership composed of Peter Rohrs and John 
Rohrs, with an office and principal place of business located at 3 Little 
West Twelfth Street in the city and State of New York. Respondent, 
Koll Grocer Company, is a corporation organized and existing under 
and by virtue of the laws of the State of Kentucky, with an office and 
principal place of business located in the city of Owensboro, State of 
Kentucky. 

PAR. 3. Respondent, Dannemiller Coffee Company, is an importing 
corporation organized and existing under and by virtue of the laws 
of the State of New York with an office and principal place of busi· 
ness located at 116 39th Street, in the city of Brooklyn, State of New 
York. Respondent, Colonial Molasses Company, ·Inc., is a corpora· 
tion organized and existing under and by virtue of the laws of the 
State of New York, with an office and principal place of busines$ 
located at 616 Kent A venue, in the city of Brooklyn, State of N e"\f' 
York. Respondent, Albert Dickinson Company, is a corporation 
organized and existing under and by virtue of the laws of the State of 
Illinois, with an office and principal place of business located at 2750 
West 35th Street, in the city of Chicago, State of Illinois. Respondent, 
Ervin A. Rice Company, is a corporation organized and existing under 
and by virtue of the laws of the State of Illinois, with an office and 
principal place of business located at 2230 South LaSalle Street, in 
the city of Chicago, State of Illinois. Respondent, Cava Packing 
Company, is a corporation organized and existing under and by virtue 
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of the laws of the State of California, with an office and principal 
place of business located in the city of Salinas, State of California. 
Respondent, Godchaux Sugars, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Louisiana, 
with an office and principal place of business located at Masonic 
Temple Building in the city of New Orleans, State of Louisiana. 

PAR. 4. Said respondent, Biddle Purchasing Company, is engaged 
in the business of providing market information and purchasing 
services for numerous and divers wholesalers, jobbers, merchants, and 
dealers located in the several States of the United States, certain of 

. whom are named in paragraph 2 above and joined as respondents 
herein, and being hereinafter more particularly described and re
ferred to for convenience as respondent buyers. Said respondent, 
Biddle Purchasing Company, in the course and conduct of its busi
ness, as aforesaid, pursues a policy and practice of purchasing com
modities, particularly foodstuffs, for the wholesalers, jobbers, 
merchants, and dealers above referred to, from numerous and divers 
manufacturers, processors, importers, and producers, located in the 
several States of the United States, certain of whom are named in 
Paragraph 3 above and joined as respondents herein, and being here
inafter more particularly described and referred to for convenience 
as respondent sellers. In the course and conduct of its business, as 
aforesaid, said respondent, Biddle Purchasing Company, represents 
and acts for or on behalf of said respondent buyers and the other 
?uyers above mentioned generally and as a group or class engaged 
In common practices, and specifically for each and every named 
respondent buyer, in the purchase of commodities, which are trans· 
Ported between and among the several States, whenever specifically 
requested so to do, and in the manner and form specified, directed, 
~nd ordered by said respondent buyers, and such other buyers acting 
Individually. . 

PAR. 5. That said respondent buyers named in paragraph 2 above 
are each engaged in the business of buying commodities usually from 
sellers located in States other than the State in which such buyers are 
located and of reselling such commodities to their customers. 

Said respondent buyers are fairly typical and representative mem
bers of a large group or class of wholesalers, jobbers, merchants, and 
dealers all of whom have by contract subscribed to the market and 
buying service furnished by respondent Biddle Purchasing Company. 
Said group or class embraces approximately 2,400 of such dealers 
and is so numerous as to make it impracticable to specifically name 
each and every one of them as respondents herein or to bring them 
before the Commission in this proceeding. All of said buyers are or 
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have been engaged in similar practices to those hereinafter charged 
against the respondent buyers. 

PAR. 6. Said respondent sellers named in paragraph 3 above are 
each engaged in the business of selling commodities usually to buyers 
located in States other than the State in which said sellers are re
spectively located. Said respondent sellers are fairly typical and 
representative members of a large group or class of manufacturers, 
processors, importers, and producers, engaged in the common practice 
of selling some of their commodities, in interstate commerce, through 
respondent Biddle Purchasing Company, to said respondent buyers 
and other buyers of the above class or group who use the purchasing 
services of said respondent Biddle Purchasing Company. Said 
group or class of said sellers comprises a large number of such 
manufacturers, processors, importers, and producers and are too 
numerous to be individually named herein as respondents. 

PAR. 7. Respondent Biddle Purchasing Company, in the course and 
conduct of its said business, receives orders to purchase commod· 
ities, particularly groceries and foodstuffs, from members of said 
group of buyers, including respondent buyers, located in the vari
ous States of the United States, and transmits such orders to and 
executes the same with members of said group of sellers, including 
respondent sellers, who in most cases are located in States of the 
United States other than the State in which such buyer or buyers 
are located. As a result of the transmission of said orders by such 
buyers to respondent Biddle Purchasing Company, the execution 
of the same by said respondent at the instance and request of said 
buyer or buyers, and the acceptance of said orders by said sellers 
or one or more of them, goods, wares and merchandise particularlY 
foodstuffs, are in the case of each order and in a continuous succes· 
sion of such orders sold and delivered by one or more of the said 
sellers to one or more of the said buyers. By such means and in the 
manner stated all of the respondents cause to be transported from 
one State to another goods and commodities to be resold to the buy
ers' customers or to consumers. In the operations and activities 
referred to, each and every one of the respondents is engaged in in
terstate commerce, in practices which contemplate and result in the 
transportation of commodities in interstate commerce and in mak
ing sales and purchases which directly affect and bring about such 
commerce. 

PAR. 8. In the course of the buying and selling transactions here· 
inabove referred to, resulting in the delivery of commodities from 
one or more of the said sellers to one or more of the said buyers, by 
means of the purchasing services of respondent Biddle Purchasing 
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Company, as agent for said buyers, said sellers have transmitted and 
do transmit, pay to and deliver to said respondent Biddle Purchas
ing Company, a so-called brokerage fee or commission, the amount 
of which varies, but which is usually between one and five per cent 
of the quoted sale price agreed upon by buyer and seller. Said 
respondent Biddle Purchasing Company has and does receive such 
fees and commissions for the use and benefit of said buyers and has 
transmitted and does transmit and pay over said fees or com
missions to said buyers, in the amount and to the extent to which 
such fees or commissions are received by it, such payments to 
the individual buyer being the amount paid by the individual seller 
in the given transaction to which such buyer is a party. 

P .AR. 9. In all of said transactions respondent Biddle Purchasing 
Company is .the agent and representative of said buyers, acting for 
them and in their behalf and under their direct control. In fact, 
such so-called brokerage fees or commissions are not transmitted 
by said sellers to respondent Biddle Purchasing Company nor are 
the same received, held or retained by said Biddle Purchasing Com
pany as payment for any services rendered by said respondent Bid
dle Purchansing Company to said sellers, but on the contrary such 
fees and commissions are so paid and received for the use of said 
buyers. In fact such fees or commissions are not paid to said buyers 
by respondent Biddle Purchasing Company as compensation for 
any services rendered to it by said buyers. The payment of said 
fees or commissions by said sellers to said buyers through the inter
mediary respondent Biddle Purchasing Company and the receipt 
and acceptance of such fees and commissions by said buyers from 
said sellers, through said intermediary, in the manner and under 
the circumstances hereinabove set forth, is in violation of the provi
sions of section 2, subsection (C) of the act described in the preamble 
hereof. The receipt of said fees and commissions by respondent 
Biddle Purchasing Company irom said sellers and the acceptance 
thereof for the benefit of said buyers, and the transmission of and 
payment of the same by respondent Biddle Purchasing Company to 
said buyers is in violation of the terms of said statute. 

REPORT, FINDINGS .AS TO THE F .ACTS, .AND ORDER 

Pursuant to the provisions of an Act of Congress approved Oc
tober 15, 1914, entitled "An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes", as 
amended by an Act of Congress approved June 19, 1936, en
titled "An Act to amend Section 2 of the Act entitled 'An Act to 
supplement existing laws against unlawful restraints and monopolies, 
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and for other purposes' approved October 15, 1914, as amended (U. 
S. C. title 15, sec. 13), and for other purposes," the Federal Trade 
Commission on January 13, 1937, issued and served its complaint in 
this proceeding upon the respondents named in the caption hereof, 
charging them with violating the provisions of subsection C of sec
tion 2 of the said act as amended. After the issuance of said com
plaint and the filing of respondents' answers thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Allen C. Phelps and Albert W. Chapman, Attorneys 
for the Commission, before John W. Addison, an examiner of the 
Commission, theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Davies, Richberg, Beebe, Busick 
& Richardson and Samuel J. Rawak, attorneys for all of the above 
named respondents except respondents Dannemiller !Joffee Com~ 
pany, Albert Dickinson Company, Cava Packing Co., and Godchaux 
Sugars, Inc., and by Tenney, Harding, Sherman & Rogers, Attor
neys for respondent Albert Dickinson Company, Erwin C. Easton, 
Attorney for respondent Cava Packing Co., Milling, Godchaux, Sail 
& Milling, Attorneys for respondent Godchaux, Sugars, Inc.; and 
said testimony and other evidence was duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, briefs in sup
port of the complaint and in opposition thereto, and the oral argu
ments of counsel aforesaid; and the Commission having duly con
sidered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Biddle Purchasing Company is a cor
poration organized and existing under and by virtue of the laws of 
the State of New Jersey with its office and principal place of busi
ness located at 107 Chambers Street in the city and State of New 
York. · 

PAR. 2. Respondent, General Grocer Company, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, with an office and principal place of business located at 
301 South Eighth Street, in the city of St. Louis, State of Missouri. 
Respondent, Smart & Final Co., Ltd., is a corporation organized and 
existing under and by virtue of the laws of the State of California, 
with an office and principal place of business located at 315 Marine 
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A venue, in the city of Wilmington, State of California. Re· 
spondent, the Eavey Co., is a corporation organized and existing 
under and by virtue of the laws of the State of Ohio, with an office 
and principal place of business located at Detroit and Third Streets, 
in the city of Xenia, State of Ohio. Respondent, Michigan Trading 
Corporation, is a corporation organized and existing under and by 
'\"irtue of the laws of the State of Michigan, with an office and prin
cipal place of business located at 140 Twelfth Street, in the city of 
Detroit, State of Michigan. Respondent, C. G. Meaker Co., Inc., 
is a corporation organized and existing under and by virtue of the 
laws of the State of New York, with an office and principal place of 
business located at 139 Wall Street in the city of Auburn, State of 
New York. Respondent, Middendorf & Rohrs, is a copartnership 
composed of Peter Rohrs and John Rohrs, with an office and prin
cipal place of business located at 3 Little West Twelfth Street in the 
city and State of New York. Respondent, Koll Grocery Company, 
is a corporation organized and existing under and by virtue of the 
laws of the State of Kentucky, with an office and principal place of 
business located in the city of Owensboro, State of Kentucky . 
• PAR. 3. Respondent, Dannemiller Coffee Company, is an import
Ing corporation organized and existing under and by virtue of the 
laws of the State of New York with an office and principal place 
of business located at 116 39th Street, in the city of Brooklyn, State 
of New York. Respondent, Colonial Molasses Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 

· of the State of New York, with an office and principal place of 
business located at 616 Kent A venue, in the city of Brooklyn, State 
of New York. Respondent, Albert Dickinson Company, is a cor· 
poration organized and existing under and by virtue of the laws of 
the State of Illinois, with an office and principal place of business 
located at 2750 West 35th Street, in the city of Chicago, State of 
Illinois. Respondent, Ervin A. Rice Company, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Illinois, with an office and principal place of business located at 
2230 South LaSalle Street, in the city of Chicago, State of Illinois. 
Respondent, Cava Packing Company, is a corporation organized and 
ex:isting under and by virtue of the laws of the State of California, 
with an office and principal place of business located in the city of 
~alinas, State of California. Respondent, Godchaux Sugars, Inc., 
lS a corporation organized and existing under and by virtue of the 
laws of the State of Louisiana, with an office and principal place of 
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business located at Masonic Temple Building m the city of New 
Orleans, State of Louisiana. 

PAR. 4. Respondent Biddle Purchasing Company is engaged in 
the business of selling a market information service and also pur
chasing services to over 2,400 distributing concerns scattered over 
the United States, who are principally wholesalers of groceries, 
drugs, hardware, plumbing, automobile and efectrical supplies, 
lumber, stationery, and other general merchandise. These dis
tributing concerns are located in 74"4 cities in every State of 
the United States, except Nevada, and in Hawaii, Canada, and the 
District of Columbia. Respondents named in paragraph 2 hereof 
are among the distributing concerns purchasing the ma.rket in
formation service and the purchasing services of respondent Biddle 
Purchasing Company and they are representative members of 
the entire group, insofar as the practices charged in the complaint 
are concerned. This group will hereafter be referred to as buyers. 
In making available and providing its purchasing services to the 
said buyers, the Diddle Purchasing Company agrees to and does 
purchase merchandise for said buyers from more than 5,000 indivi
dual manufacturers, processors, importers, or producers who are 
scattered over the United States. Respondent manufacturers, pro
cessors, and producers named in paragraph 3 hereof are representa
tive of this entire group, all of whom in making sales to the buyers 
above mentioned through respondent Biddle Purchasing CompanY 
use the same methods as the named respondents. This group will 
hereafter be referred to as sellers. 

PAR. 5. Respondent sellers are engaged in selling commodities 
in the course of interstate commerce. Respondent buyers are en
gaged in purchasing conunodities in the course of interstate corn
merce. Respondent Biddle Purchasing Company transmits orders 
for merchandise from respondent buyers to respondent sellers, as a 
result of which commodities are shipped from sellers to buyers 
usually from one State to another. All of said respondents are 
engaged in interestate conunerce in participating in the commercial 
transactions hereafter more specifically described. 

PAR. 6. Respondent Biddle Purchasing Company is an 1893 NeW 
Jersey corporation, successor to a company formed in 1879. It haS 
branch offices in Meridian, Miss., Chicago, Ill., Pittsburgh, Pa., Balti
more, Md., San Francisco, Calif., and Seattle, Wash. It has a force 
of from five to ten salesmen who habitually travel throughout the 
United States and parts of Canada and Hawaii to solicit distribut
ing concerns to purchase the Biddle market information service and 
purchasing services. These men at times also contact manufacturers 
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and processors. It also has thirty-two buyers and twenty-five as
sistant buyers who place orders for the Biddle subscribers and who 
contact manufacturers, processors, and producers on behalf of Biddle 
clients. Respondent Biddle Purchasing Company often examines 
and tests the wares of such manufacturers and producers and get 
descriptions of goods and prices, which information is sent to the 
Biddle subscribers. It sends bulletins, surveys, forecasts, tables, 
charts, and cards to subscribers, to keep them posted on general 
market conditions and on the merchandise which can be purchased 
by them. Bulletins go weekly or twice a week from New York, 
Chicago, San Francisco, Meridian, and Seattle and seasonally from 
Baltimore, giving prices and all data requisite on hundreds of items 
offered. It also supplies subscribers in some of its lines with indexed 
Wooden trays in which to keep for ready reference the price cards, 
revisions of which it sends in constantly. It is in a favorable posi
tion to furnish accurate, constant, regular and reliable market in
formation service. It handles, through its buying operations, the 
goods upon which it reports to its clients. Among its employees are 
specialists who have devoted many years to their respective lines 
of merchandise and who are in constant contact with the markets in 
Performing their duties with said respondent. 

PAR. 7. The Biddle Purchasing Company subscribers severally 
employ Biddle at a stipulated monthly sum ranging from $50.00 to 
$25.00 or under. This employment is evidenced by a contract be
tween Diddle and the subscriber which is in the following form: 

The Undersigned hereby employs BIDDLE PURCHASING COMPANY OF 
NEw YORK, to purchase such material as they may order from time to 
time, with reasonable credit limits, and agree to pay BIDDLE PURCHAS-
ING CO., for such services ____________ dollars per month from------------
for twelve months. This arrangement will continue thereafter at the same 
lllonthly rate until thirty days' written notice is given by either party to the 
Other of desire 'to discontinue. 

THE BIDDLE PURCHASING CO., will issue frequent Bulletins or other 
lllediums reporting price changes, quotations and such market information 
as may seem advisable. 

Accepted: 

Signed-------------------------------------

B~-----------------------------------------
Making Address----------------------------

BIDDLE PURCHASING COMPANY; 

BY------------------------------------
lDate-----------------------------------

No subscriber has any exclusive right to the Biddle services, but they 
are sold to any wholesaler who wants them, subject only to the 
requirement that we have good credit rating. The Biddle services 
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are quite often bought by several dealers in the same line in 
the same town. Biddle yearly buys for its subscribers from said 
sellers several million dollars worth of commodities for resale by 
the buyers and as a result of said purchases such merchandise is 
shipped and transported from the State in which the same is located 
when the order is placed into and through other States of the United 
States, where they are delivered to purchasers who are Biddle sub· 
scribers. Bidd1e receives daily from its subscribers from 1,000 to 
1,500 orders. When a subscriber forwards an order to Biddle, usu
ally at a specified price, Biddle transmits the order to the seller. 
The seller ships the product direct to the buyer, in most cases billing 
the buyer at the price specified in the order. The buyer in most cases 
makes payment direct to the seller. The seller then sends Biddle a 
commission or brokerage on the transaction and Biddle pays this to 
the buyer or credits it to his account. If a buyer fails to name the 
purchase price, he expects to get the last price quoted by Biddle in its 
bulletins, or a lower price. If Biddle finds that the market haS 
advanced he communicates with the buyer and confirms the order at 
the new price before transmitting it to the seller. The buyer in so:rne 
cases names the seller whose products are wanted, but in some cases 
he relies upon Biddle to transmit the order to some producer who 
will supply goods of the quality and standard required. 

PAR. 8. All respondent sellers have made sales of commodities in 
interstate commerce through Biddle Purchasing Company to re· 
spondent buyers and other Biddle buyers and have paid brokerage 
fees on such transactions to respondent Biddle Purchasing Company, 
which brokerage fees were later paid over or credited by respondent 
Biddle Purchasing Company to the particular respondent buyer or 
other buyer. Respondent Dannemiller Coffee Company, after so:rne 
correspondence in August 1936, discontinued the practice of paying 
the Biddle Purchasing Company brokerage on sales· made to the 
Biddle buyers through the Biddle Purchasing Company. Respond· 
ent Albert Dickinson Company has secured Biddle Purchasing 
Company's promise to refund brokerage fees if the law is construed 
to make it illegal for it to pay such fees to Biddle. Respondent God· 
chaux: Sugars, Inc. stopped selling sugar through the Biddle Pur· 
chasing Company early in August 1936. All of the respondent 
sellers at the time of payment of brokerage fees to respondent Biddle 
Purchasing Company had knowledge of the fact that the Diddle 
Purchasing Company paid such fees over to the buyer placing the 
order and to whom the goods were shipped. 

PAR. 9. The sellers from whom respondent Biddle Purchasing 
Company buys for its clients pay to Biddle brokerage fees at the 
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Same rate that they pay other brokers who sell goods for them. This 
t·ate ranges from 1 to 5% usually. It is a matter of common knowl
edge in the trade that the Diddle Purchasing Company receives these 
fees for the use of its subscribers and pays them over in their entirety 
to the buyers. Respondent Biddle Purchasing Company receives and 
accepts these brokerage fees for the use and benefit of its subscribers 
and does not claim any right, title, or interest in such fees. The 
buyers receive and accept these brokerage fees from respondent 
Diddle Purchasing Company and know that they are to receive them 
at the time they place orders for merchandise for execution by 
Diddle. The Biddle buyers, by reason of the fact that they receive 
the brokerage fees paid to Diddle, get a lower price on commodities 
Purchased through Diddle from the sellers than other buyers who are 
not members of the Biddle organizations get on similar goods in like 
quantity bought direct from said sellers. 

PAn. 10. In all of the purchasing transactions which the respond
ent Biddle Purchasing Company executes for its buyers, the Diddle 
Company is the agent and representative of the buyer, and acts in 
~act for such buyer and in his behalf, and is subject to his control, 
In.sofar as such purchasing transaction is concerned. Said respondent 
D1clclle Purchasing Company in such purchasing transactions is 
~either the agent nor representative of the seller nor does it act 
ior or in behalf or is it under the control of such seller. Such 
~ervices as respondent Biddle Purchasing Company may render to 
the seller in selling his commodities are incidental to the particular 
Purchase and sale transaction, and if any services are so rendered 
b.Y Diddle in connection with the sale or purchase of such commodi
~es, such services are donated by the Biddle company to the seller. 

here is not, in fact, any payment of brokerage commissions made 
by any of respondent sellers to respondent Diddle Purchasing Com
}lany, which is not intended for the buyer and which does not reach 
~le buyer. Such brokerage commissions, being intended for the 
uyers, are not in fact paid in satisfaction of any contractual or 

Qther indebtedness due from the seller to respondent Biddle Pur-
eh · · v.sJng Company for services rendered, or otherwise. These pay-
~ents, in effect, are actually made from the seller to the buyer and 
f~>.: bt~yer re~eives a discount in price equivalent ~o the brokerage 
.. · natd to htm. Respondent buyers render no service to respondent 
~dlers in connection with the purchase of commodities throno-h re
epondent Diddle Purchasing Company. Respondent buyers ;ender 
lt~ service to respondent Diddle Purchasing Company in connection 
'"Ith I 
0 .t te purchase of goods, wares and merchandise made for them 
Y Satd respondent llicldle Purchasing Company. 

158121m--30----39 
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PAR. 11. The contract between respondent Biddle Purchasing 
Company and its subscribers is construed by the parties thereto as 
being a contract for the sale and purchase of the Biddle market in
formation service with a privilege extended to the buyers of using 
the Diddle purchasing services at their option. The buyers pay the 
monthly fee stipulated in the contract for the market information 
service. The buyers exercise their option to use the Diddle Purchas
ing Company's purchasing services in order to secure a discount 
in price from the current marketing price and the buyers when 
purchasing commcxlities through Biddle compute the net price at 
which the purchase is made as being the quoted price less the fee 
or commission paid by the seller as brokerage to Biddle and by 
Diddle transmitted to them. The buyers, in their bookkeeping, do 
not treat the brokerage fees and commissions received from re
spondent Diddle Purchasing Company as being an offset to the 
monthly fee paid by them to Diddle. The amount of the monthly 
fee paid by the buyers to Di<~dle is fixed at the time the contract 
is made, but the amount of the brokerage fees and commissions 
which may be received by a given buyer from the utilization of the 
Biddle purchasing services is unknown and incapable of ascertain
ment at the time the contract is entered into. 

PAR. 12. All payments of brokerage fees made by' respondents as 
hereinabove set forth are made as a part of a general plan or scheme 
which contemplates and results in payment of brokerage fees from 
the seller to the buyer through the respondent Diddle Purchasing 
Company, and which enables the buyers to secure discounts in price 
from the sellers under the guise of brokerage payments. 

CONCLUSION 

The Commission concludes that respondents Dannemiller Coffee 
Company, Colonial Molasses Company, Inc., Albert Dickinson Com· 
pany, Ervin A. Rice Company, Cava Packing Company and God· 
chaux Sugars, Inc., have violated and are violating Subsection C, 
Section 2 of the qayton Act as amended, by paying fees and commis
sions as brokerage to respondent Diddle Purchasing Company in the 
sale of commodities to respondent buyers and other buyers, with 
knowledge of the fact that such fees and commissions were and are 
intended to be and were and are being paid over by said respondent 
Diddle Purchasing Company to said buyers. 

The Commission further concludes that respondents General Grocer 
Company, Smart & Final Company, I .. td., The Eavey Company, 
l\fichigan Trading Corporation, C. G. Meaker Company, Inc., Mid-
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dendor£ & Rohrs and Koll Grocery Company have violated and are 
violating the provisions of subsection C, section 2 of said statute, by 
receiving and accepting fees and commissions paid as brokerage by 
said respondent sellers and other sellers, in connection with the pur
chase of commodities by said buyers through respondent Biddle 
Purchasing Company. 

The Commission further concludes that respondent Biddle Pur
chasing Company has violated and is violating the provisions of su.b
section C, section 2 of said statute, by receiving such fees and commis
sions as brokerage from respondent sellers and transmitting and pay
ing over the same to respondent buyers ; further, that said respondent 
Biddle Purchasing Company is the instrumentality and means by 
Which respondent sellers unlawfully are enabled to mak~ payment of 
such fees and commissions as brokerage to respondent buyers, and by 
Which respondent buyers are enabled to receive and accept the same. 

The Commission further conclw.les that the violations of said statute 
referred to are in pursuance of a general plan and scheme whereby 
fees and commissions paid by the sellers are ~a de available to and 
transmitted to the buyers. 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answers of all of 
the respondents, testimony and other evidence taken before John 1V. 
Addison, an examiner of the Commission, theretofore duly desig
nated by it, in support of the allegations of said complaint, and in 
opposition thereto, briefs filed herein and oral arguments by Allen C. 
Phelps, counsel for the Commission, and by Davies, Richberg, Beebe, 
nuf:iick & Richardson and Samuel J. Rawak, counsel for respondents 
fliddle Purchasing Company, Colonial .l\folasses Company, Inc., and 
Ervin A. Rice Co., General Grocer Co., Smart & Final Co., Ltd., The 
Eavey Co., Michigan Trading Corporation, C. G. Meaker Co., Inc., 
Roll Grocery Company, Inc., and Middendorf & Rohrs, and Erwin C. 
Easton, counsel for respondent Cava Packing Company, and the 
CommissioH having made its findings as to the facts and its conclu
sion that said respondents have violated the provisions of an Act 
of Congress as approved October 15, 1914, entitled "An Act to sup
Plement existing laws against unlawful restraints and monopolies, 
and for other purposes'' as amended by an Act of Congress approved 
~ll11e 19, 1936, entitled "An Act to amend Section 2 of the Act en
titled 'An Act to supplement existing laws against unlawful restraints 
and monopolies, and for other purposes' approved October 15, 1914t 
as amended (U. S. C. title 15, sec. 13), and for other purposes." 
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It is ordered, That respondents Dannemiller Coffee Company, 
Colonial Molasses Co. Inc., Albert Dickinson Company, Ervin A. 
Rice Co., Cava Packing Company and Godchaux Sugars, Inc., and 
their officers, representatives, agents, and employees, in connection 
with the offering for sale, sale and distribution of commodities in 
i terstate commerce or in the District of Columbia, do forthwith 

ase and desist from pajjng or granting to respondent Di.Q_dle Pur
msing Company any fee or commission on sales of commodities, 

as brokerage or as an allowance in lieu thereof, which fee or com
mission is intended to be paid over or which is in fact subsequently 
to be paid over, in whole or in part, by said respondent Diddle Pur 
chasing Company to any purchaser of such commodities. 

It is further ordered, That respondents General Grocer Company, 
Smart & Final Company, Ltd., The Eavey Co., Michigan Trading 
Corporation, C. G. Meaker Co., Inc., Middendorf & Rohrs and !(oil 
Grocery Company, and their officers, representatives, agents, and 
employees, in connection with the purchase of commodities in J.pter
.state commerce or in. the District of Columbia, do forthwit}i\cease 
nnd desist from acce~9ng or receiving from respondent Diddle 
Purchasing Company any fee or commissio"i1 which has been_.paid 
or granted to said Diddle Purchasing Company, as brokerage or a~ 
an allowance in lieu thereof, by a seller of commodities on sales 
made by such seller to said respondents. 

It is further ordered, That respondent Diddle Purchasing Com· 
pany, its officers, representatives, agents, and employees, in con· 
nection with the purchase or sale of commodities in interstate com· 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Receiving or acc~ing any fee or commission, as brokerage or ns 
an allow"'ance in lieu thereof, from any seller of commodities, which 
fee or commission is intended to be l!!!ld over to the purchaser of 
such commodities, or whlcl1 is to be applied for the use ~d benefit 
of such purchaser; 

2. Paying or granting to any purchaser of commodities any fee 
or commission received or accepted by said Diddle Purchasing Com· 
pany, as brokerage or an allowance in lieu thereof, from the seller 
of such commodities. 

It is further ordered, That the respondents and each of them sbnll 
within go days after service upon them of this order file with tho 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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IN THE :MATTER OF 

EASTERN PHARMACAL COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Doclcet 2948. CompTaint, Oct. 16, 1936-Decision, July 19, 1931 

'Where a corporation engaged in distribution and sale of a certain liquid phar
maceutical product, in substantial competition with others engaged in dis
tribution and sale of acetyl salicylic acid products, such as aspirin, in 
commerce among the various States and in the District o! Columbia, and 
including among such competitors those who make, sell and distribute 
acetyl salicylic acid products, such as aspirin, as above set forth, without 
in any wise misrepresenting the composition, nature, quality, or effective
ness of their products-

Made use of name "Aspiral" in designating its said product in advertising 
literature of various types circulated to prospective purchasers, and fea
tured said name on the cartons in which its said product was displayed 
for sale to purchasing public, anq set forth in its advertising literature 
that its said "Elixir Aspiral offers the better way of prescribing aspirin," 
facts being its said "Aspiral" was neither true acetyl salicylic acid nor 
aspirin, as commonly designated and long, well, and favornbly known to 
drug trade and to purchasing public as meaning acetyl salicylic acid prep
aration of recognized merit and value; 

'With capacity and tendency to mislend and deceive substantial number of 
purchasing public into erroneous and mistaken belief that said product was 
aspirin and designed and intended for treatment of same ills and condi
tions as aspirin, and that it contained all ingredients contained in aspirin, 
and with effect of causing a substantial volume of such public to buy 
substantial volume of its said product on account of such belief, and of 
causing an unfair diversion of trade from, and otherwise substuntially 
injuriug, competitors in commerce : 

1Icld, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Defore Mr. John J. [{eenan, trial examiner. 
Nr. Norton Nesmith for the Commission. 
Nr. George ll. Rosen, of New York City, and Air. Isaac Silbernwn, 

of Monticello, N. Y., for respondent. 

CoMPLAINT 

t Pursuant to the provisions of an Act of Congress approved Sep
e~nber 26, 1914, entitled, "An Act to create a Federal Trade Com· 
~Ission, to define its powers and duties, and for other purposes," 

e Federal Trade Commission, having reason to believe that East· 
~rn Pharmacal Company, Inc., hereinafter referred to as respondent, 

as been and now is using unfair methods of competition in com· 
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merce as "commerce" is defined in said act, and it appearing to the 
Commission that a proceeding· by it in respect thereof would be in 
the public interest, hereby issues hs complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respon<lent, Eastern Pharmacal Company, Inc., is 
a corporation, organized, existing, and doing business under and 
by virtue of the laws of the State of New York, with its principal 
office and place of business at 151 Ludlow Street, Yonkers, N. Y. 
nespondent is now, and has been for some time, engaged in the busi~ 
ness of distributing and selling, in commerce as herein set out, a 
certain product designated by it as "Aspiral." It causes said 
product, when sold, to be transported from its principal place of 
business in the State of New York to purchasers thereof located at 
various points in other States of the United States and in the Dis
trict of Columbia. It has, at all times since its incorporation, main
taine<l a constant current of trade in the product distributed and sold 
by it, in commerce among and between the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its business, it is now, and has been, in substantial com
petition with other corporations and with firms and individuals 
eugaged in the business of distributing and selling acetyl salicylic 
acid products such as aspirin, in commerce among and between tho 
various States of the United States and in the District of Columbia. 

PAn. 2. In the course and operation of its business, anJ for the 
purpose of inducing individuals, firms, and corporations to pur
chase said "~\.spiral," respondent has caused advertising literature 
of various types to be circulated, through the United States mails 
and through other means, to prospective purchasers of its product. 
In said advertising literature, the product is designated by the re· 
spondent as "Aspiral" and the following statement is also used: 

Elixir ARpiral offers the better way ot pre~crlbing aspirin. 

On the cartons in which said product is displayed for sale to the 
purchasing public, the product is also designated by the 11an1e 

"Aspiral" appearing in large and conspicuous letters. The state· 
ment, hereinabove set out, appearing in respondent's advertising' 
matter, together with the respondent's use of the name "Aspiral" 
to designate its product, and other similar statements and designa· 
tions, serve as representations on the part of the respondent to the 
effect that the product designated by it as "Aspiral" is in fact· 
aspirin, or the same as aspirin, and is designed and intended for 
similar usage. 
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PAR. 3. For a number of years, various competitors of the respon· 
dent have been manufacturing, distributing, and selling a certain 
Pharmaceutical preparation, acetyl salicylic acid, commonly des· 
ignated as aspirin. Through use, over a period of many years, this 
product has become well and favorably known to the drug trade 
and to the purchasing public under the designation aspirin. It has 
heen, and now is, generally used in the treatment of certain ills and 
conditions of the human body and in relieving the pain attendant to 
certain ills and conditions of the human body. The word "aspirin," 
When used in connection 'vith pharmaceutical preparations, mPans, 
and the public well understands it to mean, that the product being 
referreJ to is an acetyl salicylic acid preparation and is of recognized 
Jnet·it, as herein detailed. 

PAR. 4. The representations made by the respondent with respect 
to the nature of its product are false, misleading, and untrue. In 
~ruth and in fact, respondent's product, designated by it as "Aspiral," 
~s not an acetyl salicylic acid product, is not the same as aspirin and 
ls not designed ancl intended for .all of the usages for which aspirin 
tnay be used. 

PAn. 5. The use by the respondent of the statements and represen· 
tation, herPinabove spt out, and the use of the designation "Aspiral" 
to describe its product, have the capacity and tendency to, alHl do, 
Inislead and deceive the purchasing public into the erroneous and 
:nistaken belief that said product is aspirin and is designed and 
Jntende<l for the treatment of the same ills and conditions of the 
~ltunan body as aspirin and that said product contains all of the 
Ingt·edients contained in aspirin. Acting in said beliefs, induced 
as aforesaid, a substantial portion of the purchasing public has 
PUl'chasecl a substantial volume of respondent's product on account 
of such beliefs. As a result thereof, trade is unfairly diverted to the 
l'espondent from competitors engaged in the distribution and sale 
of acety I salicylic acid products, commonly designated as aspirin, 
'"ho truthfully advertise and represent the nature and effectiveness 
of said products. In consequence thereof, injury has been, and is 
110

\V being, clone by the respondent to competition in commerce 
Utnong aJtd. bPtween the various States of the United States and in 
the District of Columbia . 
. PAn. G. The above and foregoing acts, practices and I_'epresenta· 

~:ons of the respondent have be~n, and are, all to the prejudice of 
te public and. respondent's competitors as aforesaid, and constitute 

u_nfair methods of competition within the meaning and intent of Sec· 
tion 5 of an Act of Congress approved September 2G, 1914, entitled 
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"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914-, entitled "An Act to create a Federal Trade Com
mission, to define its powers aml duties, and for oth£'r purposes," 
the Federal Trade Commission issued and served its complaint upon 
the respondent herein, Eastern Pharmacal Company, Inc., a cor
poration organized, existing and doing business under and by virtue 
of the laws of the State of New York, charging said respondent with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. 

The respondent having entered its appearance and having filed 
its answer herein did on the 21st <lay of June 1937, the date set 
for hearing, execute its motion to withd.raw said answer and file » 
consent answer attached to said motion waiving hearing on the 
charges set forth in the complaint and consenting that without 
further evidence or other intervening proced.ure the Commission 
may issue and. serve upon it findings as to the facts and conclusion 
drawn therefrom, and an order to cease and desist from the vioht
tions of law charged in the complaint. Contemporaneously re
spondent entered into a stipulation as to the facts which stipulation 
was dictated into the record. All of this was done, of course, sub
ject to the approval of the Commission: 

And, thereupon, this proceeding came on for final hearing and the 
respondent having waived the filing of briefs and oral argument 
herein before the Commission, and the Commission having approved 
and accepted said stipulation as to the facts and having duly con
sidered the record and being fully advised. in the premises, mal.:cS 
this its findings as to the facts and conclusion drawn therefrom: 

FINDINGS AS TO TIIE FACTS 

PARAGHAI'II 1. The respondent, Eastern Pharmacal Company, Inc., 
was incorporated under and by virtue of the laws of the State of 
New York in 1031. Its principal office and place of business is 
located at 1 Herriot Street, Yonkers, N. Y. The respondent is noW 
and has been for some time engaged in the business of distributing 
and selling in commerce a certain pharmaceutical prod.uct designated 
by it as ''Aspiral." This product has been and is now sold and trans
ported by the respond.ent in substantial quantities in commerce among' 
nnd between the several States of the United States and in the Dis-
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trict of Columbia. It has at a.U times since its incorporation main
tained and still maintains a constant current of trade in "Aspiral" in 
{;ommerce among and between the various States of the United States 
and in the District of Columbia. The respondent sells its product 
-designated as "Aspiral" in substantial competition with other cor
porations, firms, and individuals engaged in the business of dis
tributing and selling acetyl salicylic acid products, such as aspirin, in 
{;ommerce among and between the various States of the United Statei'J 
and in the District of Columbia. 

PAn. 2. In the course and operation of its business, and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said "Aspiral," respondent has cause<l advertising literature of vari
ous types to be circulated through the United States mails and 
through other means to prospective purchasers of this product. In 
this advertising literature the product is designated by the respond
€nt as "Aspiral," and the following statement was also used in litera
ture accompanying or descriptive of the product: 

Elixir Asplral o!Ters the better way of prescribing aspirin. 

~fhis statement, however, was discontinued in respondent's advertis
Ing in June 1036. On the cartons in which respondent's product is 
<lisplaye<l for sale to the purchasing public, appears the name 
''Aspiral" in large and conspicuous type. 

PAn. 3. For a number of years there have been many persons, firms, 
and corporations, competitors of the respondent, who have manufac
ture<!, distributed, and sold a certain pharmaceutical preparation 
known as acetyl salicylic acid, commonly designated as aspirin. 
'l'hrough use over a perio<l of many years, this product has become 
'Well and favorably known to the drug trade and to the purchasing 
PUblic un<ler the designation "Aspirin." Aspirin has been and is now 
generally use<l in the treatment of certain ills and conditions of the 
l~urnan body for relieving the pain attendant to said ills and condi
t~ons of the human body. The word "Aspirin" when used in connec
tion with pharmaceutical preparations means, and the public well 
un?erstanus it to mean, that the product being referred to is an acetyl 
sahcylic acid preparation and is of recognized merit and value. 

PAR. 4. Respondent's product "Aspiral" is sold only in liquid form, 
and although pure acetyl salicylic acid may have been used in its 
Pl'eraration, nevertheless, vd1en this acid was mixed with the liquid 
Velncle the acetyl salicylic acid was broken up into free salicylic acid, 
a sodium aspirin, so<lium salicylate acetic, and sodium acetate, the 
l'es~It being that after this break-down less than 50 percent true acetyl 
Sahcylic acid remained. In truth and in fact the responuent's product 
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designated by it as "Aspiral" is neither true acetyl salicylic aci<l nor 
aspirin, and the use by the respondent of the name "Aspiral" together 
with the representation that "Elixir Aspiral offers the better way of 
prescribing a8pirin" has the capacity and tendency to mislead and 
deceive a substantial number of the purchasing public into the errone
ous or mistaken belief that said product is aspirin and is designed 
and intended for the treatment of the same ills and conditions of the 
human body as aspirin and that said product contains all the ingredi
ents contained in aspirin, and has caused a substantial portion of the 
purchasing public to purchase a substantial volume of rPspond£>nt':; 
product on account of such belief. 

PAR. 5. There are among the competitors of the respondent many 
persons, firms, and corporations who manufacture, sell, and distribute 
acetyl salicylic acid products such as aspirin in commerce among and 
between the various States of the United States and in the District of 
Columbia, who in no wise misrepresent the composition, nature, 
quality, or effectiveness of their products. 

r AR. 6. The designation by the respondent of its product as 
"Aspiral" and the representation by it that "Elixir Aspiral offers the 
better way of prescribing aspirin" are misleading and untrue and 
have caused an unfair diversion of trade from, and otherwise
substantially injured, competitors of respondent in commerce. 

CONCLUSLON 

The acts and practices of the respomlent are all to the prejudice of 
the public and the competitors of the respondent and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

OROER TO CEASE AND DESIST 

This proceeding coming on for final hearing by the Federal 
Trade Commission upon the record, including the complaint of 
the Commission, the ans\ver of the respondent admitting all of the
material allegations to be true, and waiving the taking of further 
evidence and of other intervening procedure, and a stipulation as 
to the facts, and the Commission having made its findings as to 
the facts and conclusion that said respondent, Eastern Pharmacal 
Company, Inc., a corporation, has violated the provisions of an Act 
of Congress approved September 2G, 1!>14, entitled "An Art to 
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create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is now orde-red, That the respondent, Eastern Pharmacal Com
pany, Inc., a corporation, its officers, representatives, agents, and 
employees in connection with the offering for sale, sale, and distri
bution in interstate commerce and in the District of Columbia of 
its pharmaceutical preparation known as "Aspiral" forthwith cease 
r.nd desist from : 

Using the name "Aspiral" or any word or words containing the 
letters "Aspir" as a trade name or designation for its product unless 
said product is aspmn or acetyl salicylic acid at the time of its 
sale. 

It i8 further ordered, That the respondent, Eastern Pharmacal 
Company, Inc., a corporation, its officers, representatives, agents, 
and other employees, in connection with the offering for sale, sale, 
~tnd distribution in interstate commerce or in the District of Colum
bia of its pharmaceutical preparation known as "Aspiral," do forth
With cease and desist from representing directly or indirectly in 
~dvertising matter, circular letters, by means of radio broadcast
Jng, or by any other means: 

1. That "Aspiral" is aspirin. 
2. That Elixir Aspiral offers the better way of prescribing aspirin. 
It i8 further ordered, That the said respondent within 90 days 

from and after the date of service upon it of this order, shall file 
'"ith the Commission a report in writing setting forth in detail 
the manner and form in which it is complying and has complied 
With the order to cease and desist as hereinabove set forth. 
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IN THE MATrER OF 

FAIRFIELD DISTILLING COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIOrf 
OF SEC. 5 OF .AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2-H"'. Complaint, June ~0, 1935-Decision, July 20, 1931 

'Where a corporation engaged, as rectifier _of distilled spirits, in purchasing, 
rectifying, and blending whiskies, gins, and other spirituous beverages, 
and in producing gin with a still used therefor by redistillation of pur· 
chased alcohol, not produced by it, over juniper berries and other aro· 
mutics, and in selling its aforesaid various products among the various 
states to wholesaler-purchasers_ thereof, in substantial competition with 
those engaged in the manufacture by true distillation of whiskies, ginS 
and other spirituous beverages from mash, wort, or wash, and in selling 
same in trade and commerce among the various States and in the Dis· 
trict of Columbia, and with those engaged in purchasing, rectifying, 
blending, and bottling such various beverages and similarly selling same, 
and including among said competitors those who, as manufacturers and 
distillers by original and continuous distillation from mash, wort, or 
wash, through closed pipes and Yessels tmtil manufacture is complete, 
of whiskies, gins, and other spirituous beverages sold by them, truth· 
fully use words "distillery," "distilleries," "distillers," or "distilling," as a 
part of their corporate or traue names and on their stationery and ad
vertising and on the labels of the bottles in which they sell and ship their 
said products, and those who, engaged in purchasing, rectifying, blending, 
bottling, and selling such various products, do not use aforesaid words ns 
above set forth-

llepresentcd, through use of word "Distilling" in its corporate name, on iti 
stationery, mailing cards, and invoices, and on the labels attached to 
the bottles in which It sold and shipped its said products, that it was a 
producer of distilled spirits from raw materials, and so r('prcsented to 
its customers, and furnished same with means of representing to their 
vendees, both retailers and ultimate consuming public, that it was a diS· 
tiller, and that the whiskies and other spirituous beverages containe(l 
in such bottles were by it made through process of distillation, as afore· 
said, from mash, wort or wash, notwithstanding fact it did not thUS 
distill said various beverages, thus bottled, labelled, sold, and trans· 
ported by it, through aforesaid process of original and continuous diS· 
tillatlon, as long definitely understood from word "distilling" used iU 
connection with liquor industry and products thereof in the traue and 
by the ultimate purchasing public, and did not own, operate, or control 
any place or places where such beverages are made by process of diS· 
tlllatlon from mash, wort, or wash, and was not a distiller, for the pur· 
chase of the bottled liquors of which there is a preference on the part of o. 
substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into 
the belief that it was a distlller, and that the whiskies and other spir· 
ituous beverages sold by it were by it made and distilled from mash, 
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wort, or wash, and with capacity and tendency to Induce dealers and 
purchasing public, acting In such beliefs, to buy its said whiskies and 
other spirituous beverages bottled and sold by it, and of thereby divert
ing trade to it from its competitors who did not, by their corporate or trade 
names or ln ony other manner, misrepresent that they were manufactur
ers by distillation from mash, wort, or wash of whiskies or other flpirit
uous beverages; to the substantial Injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John L. Hm"fl.Or, trial examiner. 
Mr. De lV itt T. Puckett for the Commission. 
Mr. Joseph lV. F011'ler, J1·., of Louisville, Ky., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade. Com~ 
mission, to define its powers and duties, and for other ·purposes," 
the Federal Trade Commission, having reason to believe that 
Fairfield Distilling Co., Incorporated, a corporation, hereinafter 
l'eferred to as respondent, has been and is using unfair methods of 
competition in commerce, as "commerce" is defined in said act, and 
it appearing to the. said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized, existing, 
~nd doing business under the laws of the State of Kentucky, with 
~ts office and principal place of business in the city of Louisville, 
111 said State. It is now, and for more than one year last past 
has been, engaged in the business of a wholesaler and rectifier of 
distilled spirits, purchasing, rectifying, blending, and bottling 
:vhiskies, gins, and other spirituous beverages and selling the same 
ln constant course of trade and commerce between and among the 
"arious States of the United States and in the District of Colum
bia. In the course and conduct of its said business it causes its 
Said products when sold to be transported from its place of busi
ness aforesaid into and through various States of the United States 
to the purchasers thereof, consisting of wholesalers and retailers, 
located in other States of the UniteJ. States and the District of 
Columbia. In the course and conduct of its business as aforesaid, 
~espondent is now, and for more than one year last past has been,. 
11~ substantial competition with other corporations and with indi
V~duals, partnerships, and firms engaged in the manufacture by true 
{hstillation of whiskies, gins, and other spirituous beverages from 
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mash, wort, or wash, and in the sale thereof in trade and commerce 
between and among the various States of the United States and in 
the District of Columbia; and in the course and conduct of its 
business as aforesaid respondent is, and for more than one year 
Jast past has been, in substantial competition with other corpora
tions and with individuals, firms, and partnerships engaged in the 
business of purchasing, rectifying, blending, and bottling whiskies, 
gins, and other alcoholic beverages in rectifying plants and in the 
f"ttle thereof in commerce between and. among the yarions States of 
the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of its business as aforesaid. 
respondent has, upon its said premises, a still which it uses in the 
production of gin by a process of rectification whereby alcohol, 
purchased but not produced by respondent, is redistilled over 
juniper berries and other aromatics. Such rectification of alcohol 
!?pirits does not make or constitute respondent a distillH, as defined 
hy Section 3247 of the Uevised Statutes regulating Internal Revenue, 
nor as commonly understood by the public and the liquor industry. 
For a long period of time the word "distilling'' when used in con
nection with the liquor industry and with the prod11cts thereof has 
ltad and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the manufacturing of spirituous liquors 
by an original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the, manufacture 
thereof is complete, and a substantial portion of the purchasing 
public prefers to buy spirituous liquors bottled and prepared by 
distillers. 

PAR. 3. In the course and eonduct of its business as aforesaid by 
the use of the word "Distilling" in its corporate name, printed on 
its stationery, catalogs, advertising, and on the labels attached to 
the bottles in which it sells and ships its said products, and in various 
other ways, respondent represents to its customers and furnishes 
them with the means of representing to their vendees, both retailers 
and the ultimate consuming public, that it is a distiller and that the 
said whiskies, gins, and other alcoholic beverages therein contained 
were by it manufactured through the process of distillation froiU 
mash, wort, or wash, when, as a matter of fact, respondent is not a 
distiller, does not distill the said whiskies, gins, and other alcoholio 
beverages by it so bottled, labeled, sold and transported. Respond
ent does not own, operate or control any' place or places where 
alcoholic beverages are manufactured by a process of original and 
continuous distillation from mash, wort, or wash. 
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· PAn. 4. There are among the competitors o£ respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu
factm·e and distill from mash, wort, or wash, as aforesaid, whiskies, 
gins, and other alcoholic beverages sold by them and who truthfully 
use the words "distillery," "distilleries," "distillers," or "distill
ing" as a part of their corporate or trade names and on their sta
tionery, catalogs, advertising, and on the labels of the bottles in 
which they sell and ship such products. There are also among such 
competitors corporations, firms, partnerships, and individuals en
gaged in the business of purchasing, rectifying, blending, bottling, 
and se.lling whiskies, gins, and other alcoholic beverages who do not 
Use the words "distillery," "distilleries," "distilling," or "distillers" 
as a part of their corporate or trade names, nor on their stationery, 
catalogs, advE'l'tising, nor on the labels attached to the bottles in 
which they sell and ship their said products. 

PAn. 5. The representations by respondent, as set forth in para
graph 3 hereof, are calculated to and have a capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by respondent are manufactured 
or distilled by it from mash, wort, or wash, by one continuous 
Proce.ss and are calculated to and have the capacity and tendency to 
and do induce dealers aml the purchasing public, ·acting in such 
beliefs, to purchase the whiskies, gins, and other spirituous beverages 
bottled and sold by the respondent, thereby diverting trade to re
spondent from its competitors who do not by their corporate or trade 
llame or in any other manner misrepresent that they are distillers, 
and thereby respondent does substantial injury to substantial compe
tition in interstate commerce. 

PAn. G. The nets and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning o£ Section 5 of an Act of Congress entitled 
"An Act to create a "Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPOnT, FINDINGS As TO TilE FACTs, AND OnDER 

Pursuant to the provisions of an Act o£ Congress approved Sep
tember 26, 1!H4, entitled "An Act to create a Federal Trade Com
~ission, to define its powers and duties, and for other purposes," the 

i ederal Trade Commission on June 20, 1935, issued, and on June 22, 
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1935, served its complaint in this proceeding upon respondent Fair
field Distilling Company, a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and 
the filing of respondent's answer thereto, testimony and other evi
dence in support of the allegations of the said complaint were intro· 
duced by De "Witt T. Puckett, attorney for the Commission, before 
John L. Hornor, an examiner of the Commission, theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. No testi
mony or other evidence in opposition to the allegations of the com· 
plaint were introduced by J. 1V. Fowler, attorney for the respondent. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence and brief in support of the complaint (no brief 
in opposition thereto having been filed and no oral argument having 
been made); and the Commission having duly considered the fore· 
going and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is a Kentucky corporation organized 
April 26, 1934, and was engaged in the distilled spirits rectifying 
business from October 1934, until December 31, 1936, at which time 
it gave up its rectifier's permit. During said period respondent 
operated under a basic rectifier's permit from the government !mown 
as "R-501" a rectifying establishment with a capacity of approxi
mately 180,000 gallons of whiskey and gin annually, at 234 East 
Main Street, Louisville, Ky., rectifying all kinds of whiskies, using 
distilled spirits purchased from the Empire Distilling Company 
and other distillers. Upon its premises, aforesaid, there was a still 
for use in the production of gins by a process of rectification where
by alcohol purchased but not produced by respondent was redis
tilled over juniper berries and other aromatics. 

During the period between October 1934, and December 31, 1936, 
respondent was engaged in the business of purchasing, rectifying 
and blending whiskies, gins and other spirituous beverages in its 
aforesaid plant under its said permit, and in the sale thereof in 
constant course of trade and commerce between and among the 
various States of the United States. In the course and conduct of its 
said business it caused its said products when sold to be transported 
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from its place of business in Louisville, Ky., into and through 
v-arious States of the United States to the purchasers thereof, con
sisting of wholesalers located in States of the United States other 
than the State of origin of said shipments. 

In the course and conduct of its business as aforesaid respondent, 
during said period, was in substantial competition with other cor
porations and with individuals, partnerships, and firms engaged 
in the manufacture by true distillation of whiskies, gins and other 
spirituous beverages from mash, wort, or wash, and in the sale 
thereof in trade and commerce between and among the various 
States of the United States and in the District of Columbia, and 
in the course and conduct of its business as aforesaid, respondent 
Was in substantial competition with other corporations and with in
dividuals, firms, and partnerships, engaged in the business of pur
chasing, rectifying, blending, and bottling whiskies, gins and other 
spirituous beverages in rectifying plants under rectifiers' permits, 
and in the sale thereof in commerce between and among the various 
States of the United States and· in the District of Columbia. 

PAn. 2. "Rectifying" in the distilled spirits rectifying indus
try means the mixing of whiskies of different ages or types, or the 
mixing of other ingredients with whiskies, but reducing proof of 
Whiskey by adding water is not rectifying. Rectifiers also blend 
Whiskies with neutral spirits (grail alcohol. 

Many distillers operate a separate establishment 500 feet or more 
away from their distillery, known as a rectifying plant, wherein 
they operate in the same manner as described above-for a rectifier
sometimes exclusively with spirits of their own distillation and 
S~Inetimes with spirits purchased from other distillers, or both. Some 
distillers have a ta:x: paid bottling room on the distillery bonded 
Preinises wherein their distilled spirits are bottled straight as they 
COine from the still, or in a bonded warehouse after aging, or after 
reduction of proof. Any rectifyi~g by a distiller, however, must 
be done in his rectifying plant under his rectifier's permit. On 
~U bottled liquors, whether bottled at the distillery or at any rectify
lug plant, appear the words "Bottled" or "Blended" (as the case 
Inay be) "by the -------------- Company." If the distilled spirits 
therein contained are bottled by a distiller in his distillery or are 
spirits of his own distillation bottled in his rectifying plant, the dis-
tiller may and does put "Distilled and Bottled by ___________ _ 
~Oinpany." If, in the distiller's rectifying plant, other spirits have 
een blended or rectified, he puts on the bottle "Blended and Bot

tled by ------------ Company." 
158121m--39----40 
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Finally, blown in the bottom of each bottle is a symbol consisting 
of a letter followed by a number, identifying the bottler, viz, ·'D'~ 
for a distiller and "R" for a rectifier, the number following said 
letter corresponding with the distiller's or rectifier"s permit. Thns, 
"R-501" designates this respondent. A distiller who also opcratl'S a 
rectifying plant, having both kinds of permits, may use either 
symbol depending upon whether the liquor contained in the bottle 
was produced and bottled under his distiller's or his rectifier's per
mit. This number is placed on the bottle to identify the bottler. 

Knowledge of these details is not widespread among the retail 
trade and is very limited among the general public. All whiskeys, 
whether coming from a distillery or rectifier, are generally conc£'1led 
to be "distilled" products. Therefore, it is not possible to determine 
from the presence of the phrase "Blended and Bottled by" alone, 
or the phrase "Bottled by" alone on the label whether the p:lclmge 
was bottled by a rectifier who is a distiller, or by a rf'ctifier who is 
not a distiller. 

This respondent does not now and never has produced or manufac
tured distilled spirits of any kind from mash or raw materials, 
although its charter would authorize it so to do. Its rectifier's per· 
mit authorizes it to engage in the business of rectifying and blending, 
and is conditioned upon compliance by respondent with all applicable 
regulations made pursuant to law, which are or may hereafh'r he 
in force. 

PAR. 3. The evidence adduced in this case from approximately 
eight competitive trade witnesses (both rectifiers and Llistillers) and 
nineteen members of the purchasing public shows, and the Com· 
mission finds, that for a long period of time the word "distilling," 
when used in connection with the liquor industry and the products 
thereof, has had and still has a <lefinite significance and meaning 
to the minds of the wholesalers and retailers in such industry and 
to the ultimate purchasing public, to wit, the manufacturing of snch 
liquors by the process of original and continuous distillation from 
mash, wort or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed; and a substantial 
portion of the purchasing public prefers to buy spirituous liquors 
prep:ued and bottled by distillers. 

The rectification of alcoholic spirits by this respondent as aforesaid 
in the production of its gin, does not make or constitute it a distiller or 
a distilling company as defined by Sec. 3247 of the Revised Statutes 
of the United States regulating Internal Revenue. 

The testimony of those having long experience in both the distilled 
spirits rectifying industry and the distilling industry, established, 
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and the Commission finds that the foregoing rectification of alcoholic 
spirits by redistillation over juniper berries and other aromatics in 
the production of gin does not make or constitute this respondent a 
distilling company in the sense commonly understood by the liquor 
industry or by the general public. 

PAR. 4. This respondent, by the use of the word "distilling" in its 
corporate name, on its stationery, mailing car<ls, invoices, and on the 
labels attached to the bottles in which it sold and shipped its products 
in interstate commerce, represented itself as a producer of distilled 
spirits from raw materials, and was so regarded, by virtue of said 
representations, by the trade and purchasing public. It thus 
represented to its customers and furnished them with the means of 
l'epresenting to their vendees, both wholesalers and the ultimate 
consuming public, that it 'ms a distiller and that the whiskies and 
other spirituous beverages in said bottles contained were by it manu
factured by the process of distillation from mash, wort, or wash, as 
aforesaid, when, as a matter of fact, respondent is not now and 
never was a distiller, does not now and never did distill the said 
whiskies, or other spirituous beverages, by it so bottled, labeled, sold, 
nnd transported, and does not now and never did own, operate, or 
control any place or places where such beverages are or were manu
factured by the process of distillation from mash, wort, or wash. 

PAn. 5. There were among the competitors of respondent en
gaged in the sale of spirituous beverages as mentioned in para
graph 1 hereof corporations, firms, partnerships, and individuals 
Who manufactured and distilled from mash, "·ort, or wash, as afore
said, whiskies, gins, and other spirituous beverages sold by them 
and who truthfully used the words "distillery," "distilleries," "dis
tillers," or "distiller" as a part of their corporate or trade names and 
on their stationery and advertising, and on the labels, of the bot
tles in which they sold and shipped such products. There were also 
among such competitors corporations, firms, partnerships, and in~ 
~ividuals engaged in the business of purchasing, rectifying, blend
lng, bottling, ancl selling whiskies, gins, and other spirituous 
beverages who did not use the words "distillery," "distilleries," "dis
tiller," or "distillers" as a part of their corporate or tracle names, on 
their stationery or adwrtising, or on the labels attached to the bot
tles in which they sold and shipped their said products. 

PAn. 6. Representations by the respondent as hereinabove set 
forth had the capacity and tendency to and did mislead and de
ceive dealers and the purchasing public into the belief that re
spondent was a distil1er and that the whiskies and other spirituous 
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beverages by it sold were manufactured and distilled by it from 
mash, wort, or wash, and had the capacity and tendency also to 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies and other spirituous beverages bottled and 
sold by the respondent, thereby diverting trade to respondent from 
its competitors who did not by their corporate or trade names, or in 
nny other manner, misrepresent that they were manufacturers by 
distillation from mash, wort, or wash of whiskies or other spirit
uous beverages. Thereby respondent did substantial injury to com
petition in interstate commerce. 

PAR. 7. Because of existing regulations promulgated under the 
Federal Alcohol Administration Act, approved August 29, 1931} 
( 49 Stat. 977), providing that rectifiers who redistill purchased al
cohol over juniper berries and other aromatics may label such re
sulting product "Distilled Gin," and requiring that the labels state 
who distilled it, the Commission has excepted gins produced by re
spondent by redistillation of alcohol over juniper berries and other 
aromatics from the prohibitions of its order. 

CONCLUSION 

The aforesaid acts and practices of the respondent Fairfield Dis
tilling Company were to the prejudice of the public and of respond
ent's competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act 
of Congress approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and dutites, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard Ly the Federal Trade Com
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before John L. 
Hornor, an examiner of the Commission theretofore duly designated 
by it., in support of the allegations of the &'tid complaint, brief 
filed herein by De Witt T. Puckett, counsel for the Commission (no 
testimony or other evidence having been offered on behalf of re
spondent, and no brief having been filed on behalf of respondent, 
und no oral argument having been made), and the Commission 
l1aving made its findings as to the facts and its conclusion that sn,id 
respondent has violated the provisions of an Act of Congress ap
proved September 26, 1914, entitled, "An Act to create a Federal 
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Trade Commission, to define its powers and duties, and for other 
purposes," 

It is ordered, That the respondent, Fairfield Distilling Company, 
a corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, or sale and distribution 
by it, in interstate commerce or in the District o£ Columbia o£ 
"'hiskies, gins, or other spirituous beverages (except gins prod need 
by it through a process of rectification whereby alcohol purchased 
but not produced by respondent, is redistilled over juniper berric~, 
and other aromatics), do cease and desist from: 

Representing, through the use of the word "distilling" in its 
(·orporate name, on its stationery, advertising, or on the labels ut
~ached to the bottles in which it sells and ships said products, or 
Jn any other· way by word, or words of like import, (a) that it is 
a. distiller of "·hiskies, gins, or other spirituous beverages; or (b) 
~hat the said whiskies, gins, or other spirituous beverages were by 
~t manufactured through the process of distillation; or (c) that 
It owns, operates, or controls a place or places where any such prod
ll?ts are by it manufactured by a process of original and continuous 
d~stillation from mash, wort or wash, through continuous closed 
lnpes and vessels until the manufacture thereof is completed, unless 
and until respondent shall actually own, operate, or control such a 
Place, or places. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of the service upon it of this order, shall 
~le with the Commission a report or reports in writing setting forth 
ln detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth. 

MEMORANDUM 

llnm DISTILLING CoMPANY, Docket 2454. Commission, as of July 
20, 1937, also issued similar findings and order in aforesaid case, in 
Which complaint issued on June 22, 1935, and in which it appeared, 
~rom the first paragraph of the findings, othenvise similar to those 
~n the Fairfield case, above reported in full, that respondent was a 
\:entucky corporation organized on Jan. 4, 1934, and engaged since 

then in distilled spirits rectifying business at 1730 Drook Street, 
Louisville, Kentucky, operating under basic rectifier's goyernment 
Permit "R-201," "a rectifying establishment with a production 
capacity of approximately 200,000 proof gallons annually, rectifying 
all kinds of whiskies purchased from various distillers," with the 
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bulk of its alcohol "purchased from Commercial Solvents, the United 
States Industrial Alcohol Company, and the Empire Distilling Com
pany," and with stills on its premises used "in the production of gins 
by a process of rectification whereby alcohol purchased but not pro
duced by respondent is redistilled over juniper berries and other 
aromatics." 

Before Mr. John L. llornor, trial examiner. Mr. DeWitt 1'. 
Puckett for the Commission. Mille1' & Grafton, of Louisville, Ky., 
for respondent. 



KELPE'KOE, INC., ET AL. 597 

Syllabus 

IN THE MATTEU OF 

KELPE'KOE, INC., AND C. C. HANSON 

COMPLAINT, FINDI:XGS, AND ORDER IN REGAUD TO Tim ALLEGED VIOLATION 
OF SEC. li OF AN AC'.r OF CONGUEf.\S .\l'l'HOVED SEPT. 26, 1914 

Docket 2JJJ. Co111plainf, Apr. 6, J!J.JJ-Dcdsion, July 24, 1931 

Where a corporation eugaged In sale and distribution of "Kelpe'Koe," alleged 
meuieiunl prPparat!on, purported to possPss therapeutic or curative prop
er·ties, thr·ongh sales, prlncipi!lly, dirPI't to nsers thereof, and an Individual, 
ageut, and represPntatlve therPof, engaged in sale and distribution of said 
product dirPct to ultimate users, principally, in various States; in adver
thdng their said prl'pnrutlon tht·ough distribution of circulars, leaflets, 
booklets, form letters, and other pr·inted advertising matter-

(a) Fals!'ly rl'presented and implied that said prPparntion might with safety be 
substituted for product Insulin In treatment of diabetes, and that it would 
cure or be of substantial benefit In treatment of some twenty-five or twenty
six other ailments, afflidions, diseasPs, and conditions, including nervous 
disordPrs, undue fatigue, neuriti~. rhl.'umutism, arthritis, kldnE'y trouble, 
etc.; 

(b) Fuh;('ly rl'prp,;ent('d and Implied that said preparation was of great benefit 
as n tonic and bnllder of <'hildreu of all agP~, and more particularly those 
Who 8howed a tendeney to be haekward, an(} those who were ill-nourished, 
llcft•etive, stunted, and puny, an!l that it would suvply vital elements 
l'Pqulred by nature in tile building and formation of bone, tissue and cell 
structure, and provid('d elements required to harmonize glandular activity 
during childhood; 

(c) Fal~>ely representNI ami implied that it was an effe<"tive tonic for men 
and women, and E'Sp('cially RO during the tryh1g perlo!ls of a woman's life, 
and that Its rpgulnr use exerted a normalizing lnflnenre upon organs an!l 
toned up the RystE'm generally, building up the blood, and that use thereof 
had an invigorating effect, not temporary, on the body; and 

(d) l•'alsely repres('nte<l and implied thnt use thereof would result in 
remineralization of the body, noti<'l'nbly reflected in a keener expression, 
more youthful appP.anmel', f'te., and that regular use thereof by one in a 
Wl'ak and run-<lown condition would "bring one power," "quicken the 
brain and body acth·itiPs," and make one healthier and happier, etc., and 
that It suppli<'d the salts necessary to maintain a strong and vigorous 
body aml insure a greater expectancy for a happier and healthier life; 

l'aets being only therapeutic valne of preparation in qnestlon was as an 
eliminant, possibly, and as a tonic, possibly, for use by persons suffering 
from anemia or other ailments requiring an extra amount of iron in the 
diet, it was not efficacious as a treatment or palliative for diabetes and 
did not aet In same manner or with same effect as, and was not a sub
Stitute for, insulin, unique prortuct, as long recognized by medical pro
fession, useful in control of said danget·ous and progressively destructive 
disease, for which no cure is known, and aforesaid representations and 
implications were groE<sly exaggerated and false, and preparation in 
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question was not of any benefit as a tonic and a builder of children of 
all ages, etc., as an effective tonic for men and women, and of anY 
benefit to a woman at any period of her life, and did not have an invig
orating or other effect on the body, as hereinabove set forth, or bring 
about results claimed therefor, and did not cure and was of no sub
stantial therapeutic value in the treatment of any of the enumerated 
aliments, afflictions, diseases, and conditions: 

With effect of misleading and deceiving many prospective purchasers of 
remedies for such ailments, etc., about which said rept·esentations and 
implications were made, and of causing a substantial portion of such per
sons erroneously to believe that such representations and implications 
were true and that preparation In question possessed therapeutic efficacY 
represented and implied by them, and was a competent and effective 
treatment and corrective for use in remedying said ailments, etc., for 
which recommended, and that users thereof, for purposes other than as 
a treatment for specific aliments, etc., would derive the general benefits 
represented and implied by them, and of causing a substantial portion of 
prospective purchasers to buy said preparation, then'bY unfairly and un
lawfully diverting trade in commerce to them from competitors engaged in 
substantial competition with them in offer, sale anu distribution of min· 
eral salts, drugs, remedies, and other me<licants used and useful in 
treatment of ailments, etc., for which said "Kclpe'Koe" was rccommcnued, 
and who truthfully represent their products; to substantial injury of such 
competitors and to injury of public: 

IIeld, '!'hat such acts and practices were to the prejudice of the public and 
competitors nnd constitutcu unfair methods of competition. 

Defore Mr. Edward 111. Averill and lllr. lV. lV. Sheppard, trial 
examiners. 

11/r. John lV. llilldrop and 11lr. Edw. lV. Thomerson for the 
Commission. ' 

llfr. Guston T. Fitzhugh, of Memphis, Tenn., for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, and entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that 
Kelpe'Koe, Inc., a corporation, and C. C. Hanson, hereinafter re· 
ferred to as respondents, have been and are using unfair methods 
of competition in commerce as "commerce" is defined in said act 
of Congress, and it appearing to said Commission that a proceed· 
ing by it in respect thereof would be in the public interest, herebY 
issues its complaint stating its charges in that respect as follows: 

PARACRAPII 1. Respondent Kelpe'Koe, Inc., is a corporation or· 
ganized, existing, and doing business under and by virtue of the 
!aws of the State of Arizona, with its principal office and place of 
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business in the city of Seattle, State of ·washington. It is now 
and has been for more than two years last past engaged in the 
distribution and sale in both liquid and solid form, of a shale-like 
mineral of alleged therapeutic or curath·e properties which it desig
nates as "Klepe'Koe". In solid form this mineral is a shale-like 
day containing iron and aluminum sulphates with a trace of sul
phur, and in liquid form it is an aqueous solution of. iron and 
aluminum sulphates with traces of calcium, magnesium and potas
sium salts. When this said product of said respondent, designated 
as aforesaid as Kelpe'Koe, is packed or bottled, the said respondent 
causes the same when sold. to be transported from its said. place of 
business in Seattle, Wash., into and through the various other States 
of the United States of America for delivery to the purchasers thereof 
located in such various other States of the United States. In the 
udvertising and in the promotion of the sale of said Kelpe'Koe be
tween anJ. among the various States of the United States, the said 
~·espondent transmits through the mails of the United States from 
lts said principal place of business to various and divers places in 
the several other States of the United States, circulars, leaflets, 
and other advertising literature, soliciting various persons in the 
different States of the United States to buy said product, Kelpe1Koe. 
. Hrspondent, C. C. Hanson, is a resident of the city of Memphis 
111 the State of Tennessee, and is an agent of said respondent 
Relpe'Koe, Inc., in the sale and distribution of the aforementioned 
Products sold and distributed by said Kelpe'Koe, Inc. From his 
Place of business in the city of Memphis, Tenn., the said C. C. 
~anson ships the said product aforesaid known and designated as 
h.elpe'Koe, into and through divers other States of the United 
States, to various customers and purchasers who have bought said 
Product, and from the said city of Memphis, Tenn., said respondent, 
C. C. Hanson, transmits through the United States mails, pamphlets, 
l('aflets, and circulars furnished him by said respondent Kelpe'Koe, 
Inc., in the selling and the promoting of sales of Kelpe'Koe in com
Inerce between and among the various States of the United States. 

ln the course and conduct of the business aforesaid, both re
~Pondents are and have been at all times hereinafter referred to, 
111 substantial competition with other individuals and corporations 
and with partnerships, associations, and firms engaged in the sale 
and distribution in interstate commerce of mineral salts, drugs, 
remedies, and other meJ.icants of therapeutic value. 

pAR. 2. In the course and conduct of their business aforesaid the 
said respondents in soliciting the sale by them of said Kelpe'K,)e in 
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commerce among the various States of the United States, have rep
resented and still represent by circulars, leaflets, labels, and other 
advertising matter, through and by means of the United States mails, 
that Kelpe'Koe, in both liquid and solid form, and when used either 
externally or internally, according to directions, will bo of substantial 
therapeutic benefit, remedy, and cure for 

nervous disorders 
anemia 
undue fatigue 
asthma 
catarrh 

glandular trouble 
prostate trouble 
liver trouble 
eczema 
rickets 

arthritis 
abnormal blood pressure 
constipation 
indigestion 
feminine disorders 

neuritis diabetes goiter 
lumbago mal-nutrition !'exual weakness 
acidosis general debility llropsy 
stomach ulcers hay fe,·er Rkin infections 
kidney trouble rheumatism and hemorrhoids; 

that Kelpe'Koe has been found a great benefit as a tonic and builder 
of children of all ages, particularly those who show a tendency to 
be backward, ill-nourished, defective, stunted, and puny, that it 
supplies vital elements required by nature in the building and 
formation of bone, tissue, and cell structure, and provides elements 
required to harmonize glandular activity at this important time of 
life; that it is an effective tonic for \Yonwn us well as for men; that 
for all ages during the trying periods of a woman's life, including 
ndolesence, pregnancy, and the menopause, the regular use of 
Kelpe'Koe exerts a normalizing influence upon the organs and tones 
up the system generally; that it is a powerful blood builder and 
tonic, and has a remarkable invigorating effect which is not tempc:r
ary in duration; that the remineralization of the body through th~ 
Kelpe'Koe treatment is noticeably reflected in a keener expression, 
clearer complexion and more youthful appearance; that if one is 
in a weak and run-down condition, the regnlar use of Kelpe'Koe 
should bring one power, quicken the brain and bodily activities, and 
make one healthier and happier; that Kelpe'Koe supplies the bodY 
with the mineral salts rf'quired in maintaining a strong and vigorous 
body, and that the use of Kelpe'Koe assures a greater expectancY 
for a happier and more healthy life. 

PAR. 3. In truth and in fact the said product of respontlents, 
Kelpe'Koe, was not and is not in either liquid or solid forlll 
and when used either extemally or internally, according to direc
tions, or in any other way, of substantial therapeutic benefit, remedy, 
or cure for 
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nervous disorders glandular trouble arthritis 
anemia prostate trouble abnormal blood pressure 
Undue fatigue liver trouble constipation 
asthma eczema indigestion 
catarrh ricliets feminine disorders 
neuritis diabetes goiter 
lumbago mal-nutrition sexual weakness 
acidosis general debility dropsy 
~tomach ulcers hay fever skin infections 
kidney-trouble rheumatism and hemorrhoids; 

'1\:elpe'Koe has not been found, nor is it of great benefit nor of any 
benefit, as a tonic or builder of children of all ages, particularly 

·those who show a tendency to be backward, ill-nourished, Jefective, 
stunted, and puny; it Joes not supply vital elements required by 
nature in the building of bone, tissue and cell structure; it does 
not provide elements required to harmonize glandular activity at 
this important time of life, and it is not an effective tonic for women 
as Well as for men; for all ages during the trying periods of a 
Woman's life, including adolescence, pregnancy, and the menopause 
the regular use of Kelpe'Koe will not exert a normalizing infbence 
~1Pon the organs, nor will it tone up the system generally; Kelpe'Koe 
Is not a powerful blood builder and tonic; it has no invigorating 
~ffect which is not temporary in duration; the reminemlization of 
the body through the Kelpei(oe treatment is not noticeably re
flected in a keener expression, clearer complexion and more youthful 
appearance; if one is in a weak and run-down condition the regular 
lise of Kelpe'Koe will not bring one power, quicken the brain nnd 
Lodily activities and will not make one healthier and happier; 
!\:elpe'Koe does not supply the body with the minPral salts required 
1h maintaining a strong and vigorous body, and the use of Kelpe'Koe 
~oes not assure a greater expectancy for a happier and more healthy 
hfe. 

PAn. 4. The respondents in the conduct of their s:ticl business be
tween and among the various States of the United States, by their 
advertisements, consisting of circulars, labels, pamphlets, personal 
letters and other forms of publicity, which are mailed to various 
customers and prospective customers, and to certain of the public 
at large in the various States of the United States of America, while 
not claiming that said product designated aforesaid ns Kelpe'Koe is 
a cure for diabetes, yet by suggestion, implication, and innuendo, 
~ndeavor to create, and do create the impression that said Kelpe'Koe 
~s a cure for diabetes, and that it is superior as a treatment for dia
d~tes to insulin. 'Vhile not directly advising diabetic patients to 

lscontinue the use of insulin and to use in its room and stead said 
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Kelpe'Koe, yet the general tenor and purpose of its said advertise
ments have a tendency and capacity to create on the minds of dia
betic patients the belief and impression that Kelpe'Koe as a treatment 
for diabetes is superior to insulin, and that insulin should be discon
tinued by them and Kelpe'Koe substituted in its room and stead. 

PAn. 5. In truth and in fact, respondents' said product, Kelpe'Koe, 
is not a cure, remedy, or palliative for diabetes, and is in no sense 
superior to the insulin treatment which for a number of years has 
been recognized by the medical profession, both in the United States 
of America and in other countries, as the approved, standard and· 
regular treatment for diabetes, and has been, and is now extensively 
used therefor. 

The said mineral material contained in Kelpe'Koe in both solid 
and liquid form, and when used externally or internally or both, 
according to respondents' directions, acts and operates as an antisep
tic astringent mineral oil, and will not act and operate as a benefit, 
remedy, or cure to or of persons afilictecl with the maladies and dis
eases heretofore set out, and has little or no therapeutic value for any 
disease. 

PAn. G. The foregoing misrepresentations and exaggerations adver
tised, published, and distributed by respondents in the manner and 
form as aforesaid, in interstate commerce, are calculated to, and do 
have a tendency and capacity to mislead and deceive the public, and 
particularly that portion thereof which is suffering from various 
forms of human ailments hereinbefore set out, by creating in their 
minds the erroneous impression and belief that by purchasing and 
using respondents' Kelpe'Koe according to directions, they will be 
benefited, remedied, or cured of their diseases and ailments. l3y 
such misrepresentations and exaggerations the purchasing public, and 
particularly that portion thereof which is suffering from the various 
forms of human ailments hereinbefore set out, are induced to pur
chase respondents' said Kelpe'Koe under the erroneous impressions 
and with the erroneous beliefs hereinbefore stated. 

PAR. 7. The foregoing misrepresentations and exaggerations of 
facts have a capacity and tendency to, and do unfairly divert trade 
to respondents from other individuals, corporations, associations, and 
firms selling and distributing in interstate commerce similar or like 
products and remedies to that of respondents' Kelpe'Koe, but which 
are honestly and truthfully advertised and labeled; thereby substan
tial injury is done by respondents to substantial competition in 
interstate commerce. 

PAR. 8. The acts and things done as herein alleged by respondents 
are to the prejudice of the public and the competitors of the respond-
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ents and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitied, 
"An Act to create a Federal Trade Commission, to define its po,vers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

. Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 6, HJ35, issued, and thereafter 
~erved its complaint in this proceeding upon respondents Kelpe' Koe, 
Inc. and C. C. Hanson, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint, and the filing of 
respondents' answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by John ,V. 
liilldrop, attorney for the Commission, before Edward M. Averill, 
an examiner of the Commission theretofore duly designated by it, 
llo testimony or other evidence was offered in opposition to the al
legations of the complaint; and said testimony and other evidenet~ 
Were duly recorded and filed in the office of the Commission. There
after, the proceeding regularly came on for final hearing before 
1he Commission on the complaint, the answer thereto, testimony and 
other evidence and brief in support of the complaint; and the Com
~ission having duly considered the same, and being now fully ad
Vlsed in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent Kelpe]Coe, Inc. is a corporation 
organized under the laws of the State of Arizona, and has its office 
?nd principal piace of business in the city of Seattle, State of Wash
lngton. The respondent is now and has been for more than two 
Years last past engaged in the sale and distribution of an alleged 
llledicinal preparation, purported to possess therapeutic or curative 
Properties, under the name Kelpe'Koe. 

Respondent markets the preparation Kelpe'Koe principally 
~hrongh sales direct to the users lhereof located in the several States 
of. the United States and in the District of Columbia, and causes 
Paid preparation Kelpe'Koe when sold to be transported from its 
Place of business in Seattle, 'Vash., to the said purchasers thereof 
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located at various points in the said several States of the United 
States other than the State of Washington and in the District of 
Columbia. 

PAR. 2. The respondent C. C. Hanson is an individual residing 
in the city of Memphis, in the State of Tennessee, and he acts as 
an agent for and the representative of the respondent Kelpe'Koe, Inc. 
in the sa!e and distribution of said preparation Kelpe'Koe. He main
tains an office and principal place of business in the city of :Memphisr 
Tenn., from which point he solicits customers in nearby States. 

The respondent C. C. Hanson sells the preparation Kelpe'Koe 
principally direct to the ultimate users located in various of the 
States of the United States and causes said preparation when sold 
to be transported from his said place of business in the city of 
1\Iemphis, State of Tennessee, to the purchasers thereof located nt 
various points in the several States of the United States other than 
the State of Tennessee. 

The respondents Kelpe'Koe, Inc. and C. C. Hanson have acted to· 
gether and cooperated with each other in doing the acts and things 
hereinafter set out. 

PAR. 3. Uespondents Kelpe'Koe, Inc. and C. C. Hanson, in of
fering for sale, selling, and distributing the preparation "Kelpe'Koe'' 
in commerce, as above set out, are in substantial competition with 
other corporations and individuals and with partnerships, firms, 
and associations engaged in said commerce in offering for sale, 
~elling, and distributing minernl salts, drugs, remedies, and other 
medicants possessing therapeutic and used and useful in the treat
ment of the ailments, afllictions, diseases, and conditions for which 
the respondents recommend the preparation "Kelpe'Koe." 

PAn. 4. The preparation "Kelpe'Koe'' is a "n~tuml" product 
"mined" in the State of Ort>gon from what are claimed to be crys
ta1Iized deposits of kelp, or seaweed, found underground. 

An analysis of the preparation "Kelpe'Koe" on April 27 1935, by 
The A. L. Kinsely Chemical Laboratory of Seattle, Wash., produced 
the results indicated in the following report: 

G:iG5 
Sample KELPEKOE ORE 
taken from package. 
Kl'lpekoe Inc. 
Rayview Dldg. 
Seattle, Washington. 

Grntlem!'n: Submitted sample ot "KI'lpekoe Ore" has been analyzed and tbe 
results are as follows: 

Water soluble portion amounted to 17.76o/o and the analysis was made 
on the dried water soluble portion. 
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Water soluble 
flOrtion 

Calaulated to 
original ore 

l!'errous Sulphate--------------------------- 28. 45% 
l!'erric Sulphate----------------------------- 21. 58% 
Aluminum Sulphate------------------------ 28. 00% 
Nickel Sulphate----------------------------- 0. 45% 
l\Ianga nef'e Sulphate________________________ 0. 32% 

Calcium Sulphate--------------------------- 2. 78% 
1\Iagnel>ium Sulphate ________________________ 11. SO% 

Sotlium Sulphate___________________________ 2. 92% 

Sodium Chloride---------------------------- 0.189'o 
Sodium Phosphate-------------------------- 0. 20'/o 
Potassium Sulphate------------------------- 0. 4G% 
8ilica -------------------------------------- 0. 13% 
Copper------------------------------------- Trace 
Co!Jalt ------------------------------------- Tmce 
Iodine-------------------------------------
Lithium------------------------------------
Nitrates, NltrlteS---------------------------
Cnrhonn tes ---------------------------------

Trace 
Trace 
Trace 
Trn<"e 

5. 05% 
3. 83o/o 
5.13% 
0. 08% 
0.05% 
0.4\)o/o 
2. 0!}% 
0. 52o/o 
0.03% 
0. (}!'(o 

0.44% 
0. 02% 
Truce 
Truce 
Trace 
Trace 
Trace 
Trace 

The preparation is sold in its natural state and is "put up" in 
capsule form. The user of the preparation in its natural state con
cocts a tea for drinking by brewing the "ore," and the user of the 
Preparation- in capsule form uses it us purchased by taking the cap
sules by mouth. 

PAR. 5. The respondents advertise the preparation Kelpe'Koe by 
distributing circulars, leaflets, booklets, form letters and other 
Printed advertising matter. In said advertising matter, respondents 
hlake many representations and implications concerning the thera
peutic efficacy of the preparation Kel pe'Koe and concerning the 
symptoms, and the treatment and cure, of various of the ailments, 
ufllictions, diseases, and conditions from which mankind suffers. 
Many representations and implications are made concerning the 
benefits which users derive from Ke1pe'Koe, other than as a treat
ment for specific ailments, afllictions, diseases, and conditions. 

In sai1l advertisements, respondents represent and imply that the 
PrPparation Ke1pe'Koe when used according to directions will cure 
?r be of substantial therapeutic benefit in the treatment of the follow
Ing ailments, nftlictions, diseases, nnd conditions: 

nervous disorders 
anemia 
Undue fatigue 
asthma 
catarrh 
neuritis 
lumbago 
aeidof;is 

stomach ulcers 
kidney trouble 
glandular trouble 
prostate trouble 
liver trouble 
eczema 
rickets 
diabetes 

mal-nutrition 
general debllity 
hay fever 
rheumatism 
arthritis 
abnormal blood 

pressure 
constipation 
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Indigestion 
feminine disorders 
goiter 

Findings 

sexual weakness 
dropsy 
skin infections 

and 
hemorrhoids. 

25 F. 'l'.l'. 

The preparation Kelpe'Koe will not cure, nor is it of substantial 
therapeutic benefit in the treatment of the above enumerated. ail
ments, afllictions, diseases, and conditions. 

In said advertisements respondents represent and imply that the 
preparation Kelpe'Koe is of great benefit as a. tonic aml builder of 
children of all ages, more particularly those who show a tendency to 
be backward. and those who are ill-nourished, defective, stunted, and 
puny, that it will supply vital elements required. by nature in the 
building and. formation of bone, tissue and cell structure, and that it 
provides the elements required to harmonize glandular activity <lur
ing childhood. Respondents also represent and imply that the prepa.
ration Kelpe'Koe is an effective tonic for men and women, especially 
so during the trying periods of a woman's life, such as adolescence, 
pregnancy and the menopause and that its regular use exerts a 
normalizing influence upon the organs and tones up the system 
generally, lmilJing up the blood. Respondents also represent and 
imply that the u<>e of the preparation Kelpe'Koe has an invigorating 
effect on the human body, which is not temporary in its <lurution, 
and that the remineralization of the houy through the use of the 
preparation is noticeably rcflecteu in a "keener expression," "clearer 
complexion" and a "more youthful appearance." Respondents also 
reprPsent and imply that, if one is in n weak and run-down condition, 
rPgular usc of the preparation will ''bring one power," "quicken the 
brain anu body activities" and make one healthier anu happier, and 
that its use supplies the body with the mineral salts necessary to 
maintain a strong niHl vigorous bouy and assures a greater expectancy 
for a happier and healthier life. 

The prPparation Kelpe'Koe is not of great benefit, or of any benefit 
at all, as a tonic or builder of children of all ages, anu is of no benefit 
to children who are backward, ill-nourished, defective, stuntrcl or 
puny, and it does not supply vital elements requirl'cl by nature in 
the building and formation of Lone, tissue, and cell structure, and 
it does not provide the elements required to harmonize glandular 
activity during childhood. The prrparation Ke1pe'Koe is not an 
effective tonic for men and women and is of no benefit to a woman 
at any period of her life, nn(l its rerrular use docs not exert a normal-
•• • b 

1zmg mfluence upon the organs anu tone the system generally, nor 
docs it build up the blood. 

The use of the preparation Kelpe'Koe J.oes not have an invigorat
ing effect on the human holly. It docs not result in remincralization 
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of the human body nor does it result in a "keener expression," "clearer 
complexion," or a "more youthful appearance." The use of the 
preparation Kelpe'Koe will not "bring one power," "quicken the 
brain and body activities," and "make one healthier and happier" nor 
will it supply the body with the mineral salts necessary to maintain 
a strong and vigorous body, nor does it assure one of a greater expec
tancy for a happier and healthier life. 

PAn. 6 In said advertisements, repondents represent and imply 
that the preparation Kelpe'Koe may be substituted for insulin as a 
treatment or palliative for diabetes. The preparation Kelpe'Koe 
is not efficacious as a treatment or palliative for diabetes, and will 
llot and does not act in the same manner or with the same effect as, 
and is not a substitute for, insulin in the treatment and control of 
<liabetes. For many years insulin has been recognized in the medical 
profession !lS the one product useful in the control of diabetes, which 
lS a dangerous aml progressively destructive disease and for which 
there is no known cure. The representations and implications of 
l'cf:;pondents as above stated in regard to the use of the preparation 
Relpe'Koe as a treatment or palliative for diabetes or as a sub
stitute for the product insulin in the control of diabetes lead many 
sufferers from this disease to discontinue the use of insulin in the 
treatment of diabetes and to substitute therefor the preparation 
Relpe'Koe to the injury of such sufferers. 

PAn. 7. The representations and implications made by the respond
ents for the preparation Kelpe'Koe as hereinabove set out are 
grossly rxaggerated and false, for the preparation does not possess 
~he thereapeutic efficacy represented and implied by the respondents, 
Its only therapeutic value being as an eliminant, possibly, due to the 
Ptesencc in the preparation of magnesium and sodium sulphate, and 
us a "tonic," possibly, for usc by persons suffering from anemia or 
other ailments requiring an extra amount of iron in the diet, due 
to the presence in the preparation of ferrous and ferric sulphate. 

P.AR. 8. The representations and implications so used by the re
~Pondents in connection with the sale of the preparation Kelpe'Koe 
111 

said commerce, in the manner hereinabove SC't out, have had, 
and do have, the tendency and capacity to nnd do mislead and deceive 
~:any prospective purchas('rs of remedies for the ailments, nffiictions, 
r !~,;eases, and conditions hereinabove mentioned and about which said 

l epre~entutions and implications are made, and cause a substantial 
)Oltio f 1 1 b 1· l 'd t' n o sue 1 persons rrroneous y to c 1eve t tat sal reprcsenta-
l:ons and implications are true and that the preparation Kclpe'Koe 
srossesses the therapeutic efficacy represented and implied by the rc-

)Ondents, ::mel that it is a competent and effective treatment and 
158121m---3D----4l 
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corrective for use in remedying the ailments, afttictions, diseases, 
and conditions for which it is recommended, and that the users of 
Kelpe'Koe for purposes other than as a treatment for specific ailments, 
a11lictions, diseases, and conditions will derive the general benefits 
as represented and implied by the responuents ns hereinabove set out. 
The acts and practices of the respondent as above ucscribeu cause a. 
substantial portion of prospective purchasers to purchase the prep
aration Kelpe'Koe, thereby unfairly and unlawfully diverting 
trade in said commerce to the respondents from their competitors, 
as ucscribed in paragraph 3 hereof, who truthfully represent their 
products, to the substantial injury of such competitors anu to the 
injury of the public. 

CONCLUSION 

The aforsaid acts and practices of the respondents Kelpe'Koe, 
Inc., nnd C. C. Hanson are to the prejudice of the public and of the 
responuents' competitors, and constitute unfair methods of competi· 
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 2G, 1914, enf itlec1 "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Conl' 
mission upon the complaint of the Commission, the uns,ver of the 
l'espondents, testimony and other evidence taken before Ed ward ~r. 
Averill, an examiner of the Commission theretofore duly designateJ 
by it, in support of the allegations of the complaint, und brief in. 
f.upport of the complaint (no brief having been filed by the re· 
spondents and no request for oral argument having been made)t 
tnd the Commission having made its findings as to the facts and 
its conclusion that the respondents have violated the provisions of 
an Act of Congress approved September 26, 1914, entitled, "An .Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

It i8 ordered, That the respondents Kelpe'Koe, Inc., a corporation, 
its officers, agents and employees, and C. C. Hanson, his representa· 
t1ves, agents, and employees, in connection with the offering fol' 
sale, sale and distribution of the product now known as, and sold 
under the name, Kelpe'Koe, or any other product or preparation, 
under whatever name sold, composed of similar inO'redients and 
possessing therapeutic properties similar to the produ~t Kelpe'J(oet 
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in interstate commerce or in the District of Columbia, forthwith 
cease and desist from representing, directly or by implication: 

1. That the use of said preparation will cure, or be of substantial 
benefit in the treatment of, the following ailments, affiictions, dis
l'ases and conditions: 

nervous disorders 
undue fatigue 
asthma 
catarrh 
neuritis 
lumbago 
diabetes 
tnal-nutrltion 
general debility 
l"tay fever 

rheumatism 
arthritis 
acidosis 
l'.tomach ulcers 
kidney trouble 
glandular trouble 
prostate trouble 
li\·er trouble 
eczema 
rickets 

abnormal blood pressure 
indigestion 
feminine disorders 
goiter 
sexual weakness 
<lropsy 
skin Infections 
hemorrhoids; 

2. That said preparation provides the elements required to har
monize glandular activity during childhood or that it will supply 
vital elements required by nature in the building and formation of 
bone, tissue and cell structure; 

3. That said pn•paration is an effectiYe tonic for use by women 
during adolescence, prPgnancy and the menopause, or that its regu
lar use will exert a normalizing influence upon the organs and tone 
Pp the system gcn£'rally or build up the blood; 

4. That the use of said pr!'paration will result in remineraliza
tion of the body or that its use will supply the body with the mineral 
!ialts necessary to maintain a strong and vigorous body; 

5. That said preparation may, with safety, be substituted for the 
Product insulin in the the treatment of diabetes; 

G. That said preparation has any therapeutic value except as an 
l'lirninant and as n "tonic" where additional iron in the diet is 
indicated. 

It i.y further m·dereJ, That the respondents shall, within GO days 
after service upon them of this ordert file .. with the Commission. a 
l'eport in writing setting forth in detail the manner and form in 
''"hi<.:h they have complied with this order. 
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IN THE MATTER OF 

JOE ANDERSON, TRADING AS THE A & 0 COMPANY 

COIIIPLAINT, FINDINGS, AND OitDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 15 OF AN ACT OF CONGHESS APPROVED SEPT. 26, 1014 

Docket 3121. Complaint, May 1, 1931-Dectsion, JuiJI 21, 19J1 

Where an individual engaged in compounding, distributing, and selling, in com
merce, his "A & 0" pharmaceutical preparation; in udverth;emcnts cir
culateu among the general public in various forms of printed mntter nnd 
by radio brondca:o;ts and otherwlse--

(a) ltepresented that said product opened the lteud, let one breathe freely, 
healed irritated membranes, checked fever, etc., and relieved and cured 
the most stubborn cold when other treatments fulled, and protected one 
from influf'nza, pneumonia, and serious lung trouble; 

(b) nf'presented that it gave instnnt, guaranteed, and effective relief and 
opened the bowels and cleared the digestive tract, and restorf'd systPlll to 
normal, and was quicker and safer than pills and 8nlves, and that thC're 
was nothing eh;e that acted us quickly and thoroughly; and 

(c) nepresented that said product was a secret combination of ingredlrnt:> 
which doctors prescribe for colds, nnd wns hnsP<l on n ~'<'ret formuln 
within his exclusive knowletlge, making product entirely ditr(•rent froJil 
any other known preparation; 

l~ucts being r,;ald 8tutenwnts and reJH'esentntlons were exaggerated, prrpnru
tlon in question was not a sure, quil'k, and el'l'ectlve rrmrdy and cure tor 
colds nnd did not relieve the systemic causes tltereof or give instant and 
thorough relief, check fevf'r, etc., or 11rotect patient fi'Oill influenzn, pneu
monia, or other cold complications, was not unique, as claimed, in itS 
action nor based on a seeret fo1·mula 8ponsored by rellnble phystclnn, 
could 110t with safety be given to any un!l all chlldren inllh;criminntciY• 
was not entirely ditrerent from any other known l11't'puratlou in vieW of 
substantially similar composition of many competing products, and rep· 
re:sentatlons In question as to nature, cmutive value, awl f'ITrrt of said 
pr£>paratlon w£>re exaggerat£>d, misleading and decrJltlve; 

With cnpaelty and tend£>ncy to misll'ad n substantial portion of the lmrchns
ing public Into the belief that all said rl'pr£>sentatlons were true, and into 
purehnse of said product in sueh belief!!, and with result that n num· 
ber of the consuming public, ns a direct consequence of mistnkm nntl <'I'· 
roneous bellefs thus induced, purchased substantial volume of his snid 
product, and trade was thereby unfnirly diwrted to him from cotn
petltors likewise engnged In dl,;tributlon and sale of like and simllnr 
pharmnceutlca 1 prepara tlons, and who truthfully repre:;ent ell' crt lvC'n<'ss 
of their said Jlroducts and results to be obtain<'d from use Uwrt'of; to the 
injury of competition In commerce: 

lleld, That such nets nnd practices W<'rc to the prejndicP of the publiC and 
competitors nnd constituted unfair methods of competition. 

llfr. Joseph 0. Fehr for the Commission. 
llfr. Clinton Robb, of Washington, D. C., for respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved ,Sep
tember 26, 1914:, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Joe Ander
son, an individual doing business under the trade name of The A & 0 
Company, hereinafter referred to as respondent, has been and is 
Using unfair methods of competition in commerce as "commerce" is 
defined in said act, and it appearing to said Commission that a 
ProcePding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent, Joe Anderson, is an individual doing 
business under the trade name of The A & 0 Company, with his prin
cipal office and place of business located in the city of New llern, 
State of North Carolina. Respondent, for more than one year last 
Past, has bC'en, and still is, engaged in the manufacture awl sale of a 
Pharmaceutical preparation known as "A & 0" which he represents 
to be an ackqnate treatment for colds. In the course. and conduct 
of his businC'ss respontlent offers said product for sale and sells the 
sallll:l in commercl:l betw('en th<l State of North Carolina and the 
several States of the United States, and in the District of Columbia. 

When said product is sold, rl:lspondent transports same from his 
Place of business in the State of North Carolina to the purchasers 
ther('of located in States of the United States other than the State 
of Nol'th Carolina,, and in the District of Columbia. There has bl:len 
for more than o1w y('ar last past, and still is, a constant curr<lnt of 
h·ade mHl commerce in said product so manufactured and solU by 
l'espondent, between and among the various States of the United 
States, Qnd in the District of Columbi[t. Respondent is now and 
for more than one year last past has been engaged in substantial 
competition with other individuals and with firms, partnerships, and 
corporations engaged in the manufacture of like and similar prod
llcts and in thl:l sale thereof in commerce between and among the 
Various States of the United States, and in the District of Columbia. 

PAn. 2. In the course and conduct of his business, as aforesaid, the 
~espondent, in soliciting the sale of and in selling his "A & 0," an<.l 
~~~t~le purpose of creating a demand upon the part of the consuming 

p he for said product, now causes and for more than one year last 
rast has caused advertisements to be issued, published, and circulated 
fo and among the general public of the United States in various 
s 
0~~ls of printed matter, by radio broadcasts, and in other ways. In 
UI Ways and by said means respondent makes and has made to the 
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general public many unfair, false, and misleading statements with 
reference to the alleged therapeutic value of said product and its 
effect upon the users thereof, a portion of which is as follows: 

Opens bowels. 
Quicker and safer than pills and salve. 
Unconditionally guaranteed. 
Gives quick guaranteed relief. 
For instant relief take A & 0. 
Relieves the most stubborn colds when all other treatments fail. 
Acts instantly' and thoroughly. 
Restores the system to normal order. 
Reliable for adults and children. 
A & 0 starts giving relief from the first dose. 
Even the most stubborn colds respond to A & 0. 
For colds and coughs due to colds, there is absolutely nothing else that acts 

as quickly nnd thoroughly as A & 0. 
A & 0 soothes and heals irritated ml'lnbranes, clears the nasal passages, 

opens the hPad, checks fever nnd clears the digestive tract. 
Colds tear down the l'lystem, subj<•ct you to influenza, pneumonia and serious 

lung troubles. 
The OlliGINAL liquid prescription for colds . , , and did you know that 

users say A and 0 is, by far, the most efl'<'ctlve colds prescription yet di.~covercd? 
A nnd 0 ifl n s<'cret comhinntlon of ingredil'nts that doctors everywhere 

prescribe for coldfl. 
This grf'llt cold:> prescription is compounded by a S!'cret process and <lifTers 

entirely from any other preparation for colds thc•y've ever tried. 
A and 0 is O~E cold:i prescription thnt "WOnKS" I 

PAn. 3. The statements and reprPsPntn.tions set forth in pamgraph 
2 hereof, and many others similar thereto, serve, and have served, 
as representations on the part of respon<lent to purchasers and 
prospective purchasers as to the nature of tho product and its t>ffrc· 
tiveness as a cure and remedy in use. Said representations an' that 
"A & 0'' opens the lwacl and lets one breathe freely; that it checks 
iever; that it opens the bowels; that it relieves bodily discomfort and 
rPstores the system to normal; that it gives instant, guamntl't'tl or 
thorough relief; that it relieves and cures the most stub hom colds 
when other treatments fail; that it starts giving relief fronl the 
first dose; that it heals irritated membranes, cll•:u·s the nasa 1 passages, 
clPars the digestive tract; that it is quicker und safer thnn pills alld 
salve; that it protects one from influenza., pm•umonia, or seri~us 
lung trouble; that it is a secret combination of ingredients whlch 
doctors prescribe for colds; that respondent ha:. exclusive knowktlgc 
of n formula which is the basis of his protluct mHl that it is entirely 
different from a~1y other known prepar~tion. . d 

In tt·uth and m fact, respondent's satd product Is not a sure an. 
quick remedy and cure for colds, nor docs it relieve the syst.eJ11tltlC 



THE A & 0 COMPANY 613 

610 Findings 

causes of colds. It has no effect on the causatives of colds. It does not 
give instant and thorough relief nor does it check fever or open the 

, head and bowels or protect the patient from influenza or pneumonia 
or other complications of a cold. It is not true that there is absolutely 
nothing else that acts as quickly and thoroughly as "A & 0," nor 
is it true that a secret formula is the basis of said product sponsored 
by reliable physicians. Said preparation can not with safety be 
given to any and all children indiscriminately. It is not true that 
said "A & 0" is entirely different from any other known prepam
tion, as there are many competing products which contain essentially 
the same ingredients. In truth and in fact, the representations 
made by respondent as to the nature, curative value, and effect of 
his preparation, when used, are grossly exaggerated, false, mis
leading, and untrue, as said preparation will not accomplish the 
results claimed for it. 

PAn. 4. There are among the competitors of the respondent in 
interstate commerce, manufacturers and distributors of like and 
similar products who truthfully advertise and represent the natur£>, 
merit, and therapeutic value of their respective products. There 
are also among such coJllpetitors of the respondent, sellers and 
distributors of like and similar products who do not advertise and 
otherwise represent ·that such products have the merit or therapeutic 
Value which they do not have. 

PAn. 5. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive purchasers and 
Prospective purchasers into the erroneous beliefs that. respondent's 
tepres£>ntations set out in paragraph 3 hereof are true and into the 
Purchase of r£>spondent's product in such beliefs. Thereby trade 
is unfairly diverted to respondent from respondent's competitors, as 
~lereinabove alleged, and as a consequence thereof substantial injury 
Is done by respondent to competition in commerce as herein described. 

PAn. G. Said acts and practices of respondent are all to the preju
dice of the public and respondent's competitors, and constitute unfair 
lnethods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
OthC'r purposes," approved Sept£>mber 2G, 1914. 

REI'ORT, FINDINGS As TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
h'mher 26, 1914, entitled "An Act to create a Federal Trade Com
Inission, to define its powers and duties, and for other purposes," 
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the Federal Trade Commission, on the 1st day of May, A. D., 1937, 
issued and served its complaint in this proceeding upon respondent, 
Joe Anderson, an individual doing business under the trade name 
of The A & 0 Company, charging him with the use of unfair 
methods of competition in commerce, in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
said respondent's answer thereto, a stipulation as to the facts was 
entered into by and between Clinton Robb, Esq., attorney for re
spondent, and W. 'I'. Kelley, Chief Counsel for the Commission, by 
which it was agreed that, subject to the approval of the Commis
~ion, the statement of facts so agreed upon should be taken as the 
facts in this proceeding, and in lieu of testimony in support of the 
charges stated in the complaint or in opposition thereto; and b;y 
which stipulation it was further agreed that the Commission might 
proceed upon said statement of facts to issue its report stating its 
findings as to the facts (including inferences which it might draw 
from the said stipulated facts) and its conclusion based thereon, 
and enter its order disposing of the proceeding without the presen
tation of arguments or the filing of briefs. Said. stipulation as to 
the facts has been duly filed. in the office of the Commission, and 
approved by it. Tl1ereafter, the proceeding came on for final hear
ing before the Commission in said complaint, .the answer thereto, 
und the statement of facts as agreed upon in lieu of testimony, 
briefs and. arguments have been waived, and the Commission, hav
ing duly considered the same and being fully advised in the prem
ises, finds that this proceeding is in the intprcst of the public, and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PAR.\GRAPII 1. Hespondent, Joe Anderson, trad.ing and doing 
lJUsiness under the trade name of The A & 0 Company, has his 
principal office and place of business located at New Bern, N. C. 
He has been for more than one year last past, and is now, engaged 
in the business of compounding, distributing and selling in com
merce, us herein set out, a pharmaceutical preparation known as 
"A & 0," which he represents to be an adequate treatment for coltls. 
In the course and conduct of his business, respondent offers said 
product for sale, and sells the same, in commerce between the St:tte 
of North Carolina and the several States of the United States, and 
in the District of Columbia. 

WhE'n said product is sold, respondent transports it from his plac" 
of business in the State of North Carolina to the respective purchas· 
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ers thereof located at various points in the States of the United 
States other than the State of North Carolina, and in the District 
of Columbia. Respondent has at all times maintained a constant 
current of trade and commerce in said product so manufactured and 
sold by respondent between and among the various States of the 
United States, and in the District of Columbia. Respondent is now, 
and for more than one year last past has been, engaged in substantial 
competition with other individuals and with firms, partnerships, and 
corporations engaged in the manufacture of like and similar prod
ucts, and in the sale thereof in commerce between and among the 
various States of the United States, and in the District of Columbia. 

PAn. 2. In directing the operation of his said business, and for 
the purpose of inducing the purchase of this product, respondent 
now causes, and for more than one year last past has caused, ad
vertisements to be issued, published, and circulated to and among 
the genl'ral public of the United States in various forms of printed 
matter, by radio broadcasts, and in other ways. In said ways and 
by said means respondent makes, and has made, to the general pub· 
lie misleading and deceptive statements with reference to the al
lE>ged therapeutic value of said product and its effect upon the users 
thereof, a portion of which is as follows: 

Opens bowels. 
Quicker and safer than pills and salve. 
Unconditionally guaranteed. 
Gives quick guaranteed relief. 
For instant relief take A & 0. 
Relieves the most stubborn colds when nll other treatments fail. 
Acts iustantly and thoroughly. 
Restores the system to normal order. 

Reliable for adults and «;hildren. 
A & 0 starts giving relief from the first dose. 
Even the most stubborn colds respond to A & 0. 
For colds and coughs due to colds, there is absolutely nothing else that 

acts as quickly and thoroughly as A & 0. 
A & 0 soothes and heals irritated membranl's, clears the nasal passages, 

OPf'ns the head, checks fever and ci('ars the digestive tract. 
Colds tear down the system, subject you to influenza, pneumonia, and serious 

lung troubles. 

In June, 1936, the respondent stipulated and agreed with the 
Federal Trade Commission to discontinue making and advertising 
t~le foregoing representations and statements, and other representa
tions and statements equivalent thereto in form and substance. 
~Inong the statements and representations made by the respondent 
Since June 12, 1936 have been the following: 
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The original liquid prPscrlption for colds • • • and did yon know that 
users say A & 0 Is, by far, the most effective colds prescription yet dis
covered? 

A & 0 is a secret combination ot Ingredients that doctors everywhere pre
scribe tor colds. 

Thl~ great colds prescription is compounded by 11 secret procPss and dif
fers entirely from any other preparation t'or colds thPy've P\'<'r triP<l. 

A & 0 Is ONE colds prescription that "WORKS"! 

PAR. 3. The statements and representations set forth in para
graph 2 hereof, and others similar thereto, serve, and have served, 
as representations on the part of respondent to purchasers and pro
spective purchasers ns to the nature of his product and its effective
ness as a cure nnd remedy in use. Said representations are that 
"A & 0" opens the head nncl lets one breathe freely; that it checks 
fever; that it opens the bowels; that it relieves bodily discomfort 
and restores the system to normal; that it gives instnnt, guaranteed 
or thorough relief; that it relieves and cures the most stubborn colds 
when other treatments fail; that it starts giving relief from the 
first dose; that it heals irritntcd membrnnes, clears the nasal pas
sages, clears the digestive tract; that it is quicker nnd safer than 
pills and salves; that it protects one from influenza, pneumonia, or 
serious lung trouble, that it is a secret combination of ingredients 
which doctors prescribe for colds; that respondent has exclusive 
knowledge of a formula which is the basis of his product and that 
it is entirely different from any other known preparation. 

PAn. 4. The said statements nnd representations made by the re
spondent, as herein s<'t out in paragraph 2, are exaggerated nnd have 
the capacity and tendency to deceive and mislPad purchasers and 
prospective purchasers of respondent's said product. In truth and 
in fact, respondent's said pro<luct is not a sure, quick and effective 
remPdy and cure for colds, nor docs it relieve the systemic causes 
of colds. It has no effect on the causatives of colds. It does not givo 
instant and thorou~h relief nor does it check fever or open the head 
nnd bowels, or protect the patient from influenza or pneumonia or 
other complications of a cold. It is not true that there is absolutely 
nothing else that acts us quickly nnd thoroughly as "A & 0," nor 
is it true that a secret formula is the basis of snid product sponsored 
by rPliable physicians. Sttid pr£>paration cannot with snfety be given 
to any and all children indiscriminately, nor is it true that said 
"A & 0'' is entirely different from any other known preparution, ns 
thPre are many competing products which contnin essentially the 
same ingredients. In truth nnd in fact, the representntions made 
by respondent as to the nature, curative vnlue, and the effect of his 
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preparation, when used, are exaggerated, misleading, and deceptive, 
as said preparation will not accomplish the results claimed for it. 

PAn. 5. There are, among the respondent's competitors in com
merce, as herein described, manufacturers and distributors of like 
and similar products who truthfully advertise and represent the 
nature, merit, and therapeutic value of their respective products, and 
who do not advertise and otherwise represent that such products have 
merit and therapeutic value which they do not have. 

PAn. 6. Each and all of the misleading and deceptive statements 
and rept·esentations made by the respondent, as herein set out, in 
offering for sale and selling his said product, had and now have a 
capacity and tendency to mislead a substantial portion of the pur
chasing public into the erroneous belief that all of said representa
tions are true, and into the purchase of respondent's product in such 
beliefs. Further, as a direct consequence of the mistaken and erro
neous beliefs thus induced by the acts and representations made by the 
l'espondent, as hereinabove detailed, n. number of the consuming pub
lic have purchased a substantial volume of respondent's product, 
with the result that trade has been and is unfairly diverted to re
R})ondrnt from rompPtitors likewise engaged in the business of dis
tributing and selling like and similar pharmaceutical preparations 
Who truthfully represent the effectiveness of their products and the 
l'esults to be obtained from their use. As a result, injury has been, 
nnu is now being done, by respondent to competition in commerce, as 
herein set ont. 

CONCLUSION 

The a foresaill ads and practic<>s of the respondent, Joe .Anderson, 
an individual doing business unuer the trade name of The A & 0 
Company, are to the prejuuice of the public and of respondent's 
comp<>titors, and constitute unfair methods of competition in com
n1erce, within the intent anu meaning of Section 5 of an Act of 
CongTcss, approved SeptE-mber 2G, 1914, entitled "An Act to create 
a FedE-ral Trade Commission, to define its powers and unties, and 
for othet· purposes." 

ORDJ;;Jt TO CEASE AND DE8IST 

This proceeding having !.wen heard by the Federal Trade 
Commission upon the complaint of the Commission, the answer 
~~f the rrspomlent, and the agreed stipulation of facts entered into 

'

l('tween Clinton HoLb, Esq., attorney for respondent hE-rein, and 
V. T. Kelley, Chief CounS('l for the Commission, which provides, 

nrnong other things, that without further evidence or other inter-
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vening p1·ocedure, the Commission may issue and serve upon the 
1·espondent herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding, and the Com
mission having made its findings as to the facts and conclusion that 
8aid respondent has violated the provisions of an Act of Congress, 
approved September 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent, Joe Anderson, ar individual 
doing business under the trade name of The A & 0 Company, his 
representatives, agents, and employees, in connection with the ad
vertising, offering for sale, and sale and distribution in interstate 
commerce, or in the District of Columbia, of a pharmaceutical 
preparation now known as "A & 0," or of said preparation or of 
uny similar preparation containing substantially the same ingredi
t>nts, sohl under the same, or under any other, name or names, 
trase and desist, directly or indirectly, from: 

RepresPnting in newsfwpers and magazines, and through circulars, 
<.:atalogues, labels, or in any other form of printed matter, or by 
radio broadcasting, or in any other way or manner: 

1. That said product opens the head, lets one breathe freely, 
l1eals irritated membranes, clears the nasal passage, checks fever, 
1·elieves and cures the most stubborn colds when other treatments 
fail, protects one from influenza, pneumonia, or serious lung trouble; 

2. That said product gives instant, guaranteed, or effective relief, 
or starts giving relief from the first dose; 

3. That 8aid product opens the bowels, clears the digestive tract, 
restores the system to normal, and is quicker nnd safer than pills 
and salre; 

4. That said product is a secret combination of ingredients which 
doctors prescribe for colds, and that it is based on a formula within 
the exclusive knowledge of respondent, making the product en
tirely different from any other known preparation; 

and from making any other representation of similar tenor or 
import. 

And it is hereby further ordere<l, That the said respomlent shall, 
within GO days from the date of the service upon him of this ordeL', 
file with this Commission a report in writing, setting forth the man· 
ner and form in which he has complied with this order. 
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IN THE MATTER OF 

LECHLER LABORATORIES, INC. 

CmiPLAINT, FINDI:\GS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION' 
OF SEC. 5 OF AN ACT OF CO~GRESS APPUOVED SEPT. 2(l, 1914 

Docket 3115. Complaint, Apr. 26, 1937-Decision, July 21, 1931 

'Where a corporation engaged in manufacture, sale and distribution of its 
"GGV Instantaneous Hair Llghten!'r," direct to consuming public, in sub
stantial competition with those engaged in manufacture and distribu
tion of like and similar products and sale thereof in commerce among 
the nrious States and in the District of Columbia, in advertising 
its said preparation through media of tlrice lists, advertisements, and 
other printed matter, published and circulated through the United States 
mails to customers and pro!<pectlYe customers in the various States and 
in said District-

(a) Represented that bleaching agent of said product was not similar to 
peroxide and that it performed its bleaching action without said sullstance, 
and that it did not require or contain the same, and was superior to pro
duets whi<'h did contain f'nch Fmhstance; and 

(b) Represented that suiu prounct was beneficial to permanent waves and 
blenclwd hair, and was hnrmlt>ss to the hair, and that it was the only 
preparation that would lightt>n tltP scalp, and that through use thereof 
there would lle no more dark roots ; 

Facts being product in question did require peroxide, bleaching action of said 
Product was not chemically different from those containing such substance 
of like strength, it did not perform its llleaching action without said 
substance, was not more beuefidal to permanent waves and bleaehed hair 
than other similar and like preparations, or not only preparation that would 
lighten scalp, was not harmless to hair of users in many cases, and would 
not prevent dark roots, nud aforesaid various representations were uufuir, 
false, and misleading; 

'With effect of misleading substantial portion of consuming public in the 
several States and in snid District, by inducing them mistakenly nud 
erroneously to believe that said preparation required no peroxide, and that 
Other representations with respect thereto, as hereinabove set forth, were 
true, nnd with tendency and cnpacity so to mislead and deceive dis
tributors and purchasing publie, and with effect of inducing memllers 
thereof to buy its said product on account of such erroneous beliefs, and 
Of thereby unfairly diverting trade to it from competitors who do not 
make usc of same or similar rrpres!'ntations, acts or practices; to the sub-

I stantlal injury of competition in commerce: 
Ield, That snell nets ami praC'tlces were to the prejudice of the puhlic nml 

competitors and constituted unfair nwthods of competition. 

Mr. 8. Brogdyne Tete II for the Commission. 
Air. Willis B. Rice, of New York City, for responJent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission having reason to believe that Leehler 
Laboratories, Inc., a corporation, hereinafter referred to as re
spondent, has been and is now using unfair methods of competition 
in commerce as "commerce'' is defined in said ad, and it appearing 
to said Commission that a proceeding by it in respect tlwreof would 
be in the public interest, hereby issues its complaint, stating its 
<·harges in that respect as follows: 

PARAGRAPH 1. Respondent, Lechler Laboratories, Inc., is a cor
poration organized and doing business under the laws of the State 
of New York, having its principal place of business at 33! Audubon 
Avenue, city of New York, State of New York. It is now, and 
for more than one year last past has been, engaged in the manufac
ture, sale, and distribution of a certain hair bleaching product des
ignated as "Lechler '5G9' Instantaneous Hair Lighte11er" in com
merce between and among the various Stat€'s of the United States 
and in the District of Columbia. 

PAR. 2. When said product is sold, re!:'pondent transports or 
causes the same to be transported from its principal place of busi
ness in the city of New York, State of New York, to purchasers 
thereof located in other States of the United States awl in the Dis
trict of Columbia. There is now, and has been at all time!:\ men
tioned herein, a constant current of trade and commeree in said 
11bove described product sold by respondent between and among 
the various States of the United States and in the District of 
Columbia. 

PAR. 3. In the course and conduct of its said business, respondent 
is 11ow and has been in substantial competition with other corpora
tions and with individuals, partnerships, and firms likewise en
gaged in business of distributing and selling hair bleaching nnd 
dyeing products in commerce among and between various States 
of the United States and in the District of Columbia. 

PAn. 4. In the course and conduct of its said business, respo!Hlcnt 
has caused to be printed and circulated through the Unite>d States 
mails to its customers and prospective customers in the various 
States of the United States catalogues, price lists and other printed 
matter, The respondent has also caused and still causl's advertise
ments to be inserted in newspapers and magazine>s l1aving a gen
eral interstate circulation. Each and all of the cataloO'ues 1n·ice 

t:> ' 
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lists, nnd advertisements contain statements which purport to be 
flescriptive of the efficacy, value, and merit of the respondent's prod· 
net. Among the statements made in the aforesaid catalogue, price 
list, newspaper and magazine advertisements, the following are 
representative: 

LIGHTEN YOUR HAIR WITHOUT PEROXIDE 
"' "' • to ANY shade you Desire 
• • "' SAFELY in 5 to 15 minutes 
Coreful, fastidious women ovoid the use of peroxide because peroxide makes 

hair brittle. LECHLER'S INSTANTANEOUS HAIR LIGHTENER requires 
NO peroxide. Used as a poste, it can not streak. Eliminates "straw" look. 
BENEFICIAL TO PERMANENT WAVES AND BLEACHED HAIR Lightens 
blonde hair grown dark. This is the only preparation that also lightens the 
scalp. No more dark roots. Used over 20 years by famous beauties, stoge and 
screen stars and children. Harmless. Guaranteed. Mailed complete with 
brush for application. $1. 

PAn. 5. Through use of the foregoing statements and others similar 
thereto, the respondent represents, either directly or by implication, 
that the said Lechler's Instantaneous Hair Lightener requires no 
I>e.roxide; that the bleaching agent of its product is not similar to 
peroxide and performs its bleaching action without peroxide; that 
its product does not contain peroxide and is superior to products 
containing peroxide; that it is beneficial to permanent waves and 
bleached hair; that it is the only preparation that will lighten the 
~calp; that through its use there will be no more dark roots; that it 
lS harmless to the hair of the user. 

PAn. 6. In truth and in fact, the respondent's product is composed 
'Of such ingredients that when said product is used its bleaching 
ttction is actually accomplished by hydrogen peroxide. Respondent's 
~roduct does contain peroxide and its bleaching action is not substan· 
hally different from other products containing peroxide. Said prod· 
ltct is not beneficial to permanent waves and bleached hair and has 
the same, or similar effect as other producfs using peroxide. It is 
llot the only preparation that will lighten the scalp and its use will 
not prevent dark roots. As hair grows out, the new hair showing 
{l.bove the scalp will be the same color as the hair before use of the 
Product. The respondent's product is not harmless to the hair of 
the user in many cases. 

PAn. 7. Each and all of the false and misleading statements and 
~he representations made by the respondent in designating or describ· 
Ing its pt·oduct and the effectiveness of said product for lightening 
the hair and treatin~ conditions of the hair and scalp in offering for 
-sale and selling its said product were and are calculated to and had 
and now have a tendency and capacity to mislead a substantial por-
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tion of the purchasing public into the erroneous belief that all of said 
representations are true and that said product will in truth accom
plish the results claimed. 

Further, as a direct consequence of the mistaken and erroneous 
beliefs induced by the acts and representations of the respondent as 
hereinabove detailed, a number of the consuming public have pur
chased a substantial volume of respondent's product with the result 
that trade has been unfairly diverted to the respondent from competi
tors likewise engaged in the business of distributing and selling 
similar products or other products designed and sold for use in the 
treatment of various conditions of the scalp and hair and other condi
tions named herein who truthfully represent the effectiveness of their 
respective products. 

PAR. 8. The foregoing false and misleading statements and repre
sentations on the part of respondent are inducements for a substantial 
number of consuming purchasers to form the mistaken and erroneous 
beliefs above referred to and to buy the product distributed and 
offered for sale by respondent. And as a result, a substantial volume 
of trade has been and is now being diverted to respondent from 
competitors engaged in similar business who truthfully advertise and 
represent, through their catalogues, prices lists, and advertisements, 
the nature, merit and value of their products. As a consequence 
thereof, a substantial injury has been done to substantial competition 
in commerce among the several States of the United States and in 
the District of Columbia. 

PAR. 9. The above and foregoing acts, practices, and representa· 
tions of respondent have been and are all to the prejudice of the 
public and respondent's competitors and have been and are unfair 
methods of competition within the meaning and intent of Section 6 
of an Act of Congress, approved September 26, 1!>14, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

REPORT, FINIHNGS AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled ''An Act to create a Federal Trade Commis· 
sian, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 28, 1937, issued and served its 
complaint in this proceeding upon respondent, Lechler Laboratories, 
1nc., charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu· 
ance of said complaint, and the filing of respondent's answer t}H.•retot 
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a stipulation as to the facts was entered into between ·w. T. Kelley, 
Chief Counsel of the Commission, and Willis D. Rice, counsel for 
respondent, which said stipulation was thereafter approved by the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, and answer 
thereto, and the stipulation as to the facts (respondent having waived 
the filing of brief); and the Commission having duly consid.ered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Lechler Laboratories, Inc., is a New 
York corporation organized and doing business by virtue of and 
under the laws of the State of New York. 

PAn. 2. Respondent has been for more than one year last past 
engaged in the business of manufacturing, selling, and distributing 
''Lechler '!:JG9 Instantaneous Hair Lightener'" direct to the consuming 
public. 

PAn. 3. In the sale of said product respondent has transported or 
caused the same to be transported from its principal place of busi
ness in the State of New York to purchasers thereof located in States 
of the United States other than the State from which shipment 
originated and in the District of Columbia. 

There has been for more than one year last past, and still is, a con
stant current of trade and commerce in said "Lechler '5GO Instan
taneous Hair Lightener'" so sold and distributed by respondent 
between a.nd among the various States of the United States a.nd in 
the District of Columbia. 

PAll. 4. For more than one year last past the respondent has been 
engaged in substantial competition with individuals, patinerships, 
firms, and other corporations engaged in the manufacture and dis
tribution of like and similar products, and in the sale thereof in 
commerce between and amOJ'g the various States of the United States 
and in the District of Columbia. 

PAn. 5. In the course and conduct of its business as a.foresaid, the 
:respondent, in soliciting the sale of, and in selling, its product, a.nd 
fo:r tho purpose of creating a demand on the part of the consumincr 
Public for said product, has for more than one year last past caused 
t~e product to be advertised through the media of price lists, ad,·er
hsements, and other printed matter published, issued, and circulated 
through the United Stutes mails to its customers and prospecti,·e 

l5812tm--30----42 
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customers in the various States of the United States and in the Dis
trict of Columbia. In said ways and by said means respondent has 
made to the general public many unfair, false, and misleading 
statements with reference to the commodities offered for sale by it. 

PAn. 6. Among the unfair, false, and misleading statements made 
by the respondent with reference to the commodities offered for salo 
by it are the following: 

That Lechler Instantaneous Hair Lightener requires no peroxide; 
that the bleaching agent of said product is not similar to peroxide; 
that the said product performs its bleaching action without peroxide; 
that said product does not contain peroxiJe; that said product is 
superior to products containing peroxide; that said product is bene
ficial to permanent waves and bleached hair; that said product is 
the only preparation that will lighten the scalp; that through the 
use of said product there will be no more dark roots; an<l that said 
product is harmless to the hair of the user. 

PAR. 7. The aforesaid representations are untrue in that Lechler 
Instantaneous Hair Lightener does require peroxide, and that the 
bleaching action of said product is not chemically different from the 
products containing pProxide of like strength. Said procluet does 
not perform its bl<>aching action without prroxide. Said product 
does contain peroxide. Said product is not more bE-neficial to per
manent waves and bleached hair than other similar and like prepara
tions. Said product has the same or similar action as other products 
using peroxide of like strength. Said product is not the only prepa
ration that will lighten the scalp, and its use will not prevent dark 
roots, and said product is not harmh>ss to the hair of the users in 
many cases. 

PAn. 8. The effect of the foregoing false and misleading repre· 
sentations and acts of the respondent in selling and offering for 
sale the items of merchandise herein described is to mislead a sub
f'tantial portion of the consuming public in the sewral States of 
the United Stat~s and in the District of Columbia by inducing them 
to mistakenly and erroneously believe that: 

Lechler Instantaneous Hair Lightener requires no peroxide; the 
bleaching agent of the Hair Lightener is not similar to peroxide; 
!he Hair Lightener performs its bleaching action without peroxide; 
Its product does not contain peroxide; it is superior to products 
containing peroxide; it is beneficial to permanent waves and bleached 
~tair; it is the ~nly preparation that will light:Rn the scalp; through 
1ts use there w11l be no more dark roots; and it is harmless to the 
hair of the user. 
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P.m. 9. The use of each and all of the foregoing false and mis
leading statements and representations as herein set out has had, 
<llld now has, a tendency and capacity to mislead and deceive dis
tributors and the purchasing public into the erroneous and mis
taken belief that the said statements and representations are true, 
and has induced and still induces members of the public to purchase 
the product of said respondent on account of said erroneous beliefs. 
Said representations have thereby unfairly diverted trade to said 
respondent from competitors who do not make use of the same or 
similar representations, acts, or practices, and substantial injury 
l1as been done by respondent to competition in commerce among 
nnd between the several States of the United States and in the 
District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Lechler Lab
oratot·ies, Inc., a corporation, are to the prejudice of the public- and 
of respondent's competitors, alld constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 
5 of an Act of Congress, approved September 26, 1014, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
tlnties, and for other purposes." 

OHDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
Inission upon the complaint of the Commission and the answer of 
I·espondent, and a stipulation as to the facts entered into between 
W. T. Kelley, Chief Counsel of the Commission, all<l Willis l3. Rice, 
counsel for respondent (respondent having waived the filing of a 
bl'ief), and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro. 
\'isions of an Act of Congress approved September 26, 1914, entitled 
''An Act to create a Federal Trade Commission, to define its powers 
hnd duties, and for other purposes." 

It i8 01'dered, That respondent, Lechler Laboratories, Inc., its of
ficers, l"epresentatives, agents, and employes, in connection with the 
ntlvertising, offering for sale, sale, and distribution, in intprstate 
(;<>IUmerce, or in the District of Columbia, of a hair bleaching prod
u_et now known as Lechler Instantaneous Hair Lightener, or of any 
81Illilur pt·eparation containing substantially the same ingredients 
Under the same or under any other name or names, do forthwith 
(:ease and desist from rPpresenting, directly or indirectly, through 
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price lists, circulars, labels, or any other form of printed matter, or 
hy radio broadcasting or in any other manner: 

1. That the bleaching agent of said product is not similar to 
peroxide, and that it performs its bleaching action without peroxide; 

2. That said product does not require or contain peroxide; 
3. That said product is superior to products containing peroxide; 
4. That said product is beneficial to permanent waves and bleached 

hair, and is harmless to the hair of the user; and 
5. That said product is the only preparation that will lighten the 

scalp, and that through the use of said product there will be no more 
dark roots. 

It i8 further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with the order herein set forth. 
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IN THE l\IATTER OF 

NODOZ LABORATORIES, INC. 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 

OF SEC. 5 OF AN ACT OF CONGRESS .APPROVED SEPT. 26, 1914 

DocT•et 2810. Complaint, June 10, 1936-Decision, July 28, 193"1 

Where a corporation engaged in sale and distribution, to wholesale and retail 
dealers for ultimate resale to public, of "NoDoz Awakeners," vPgetable 
concentrate with caffeine, made for it by the manufacturer in accordance 
wlth its formula, and designed to keep users from drowsiness and to keep 
them awake when sleepy or tired, in general competition with sellers of 
the class of refreshment and invigorator containing caffeins, such as coffee, 
ten, and coca-cola, and with the same general therapeutic effects, and who 
do not advertise and otherwise represent their said products as having 
merit and therapeutic value which they do not have; in soliciting sale of 
and selling said products through advertisements in newspapers and period
icals, and in other forms of printed matter, and through radio broadcasts, 
circulated among the various States to members of the public-

(a) llepresented that use of said product would counteract or overcome effects 
of drinking alcoholic beverages, and would have beneficial effect on persons 
indulging In use of alcoholics, counteracting "alcoholic effects during the 
party and the 'morning after'", etc.; 

(b) lleprei!ented that said "NoDoz Awakeners" were "tablets made of a pure 
vegetable concentrate under the U. S. Pure Food and Drug Laws"; and 

(c) llepresented that more than a million automobile drivel'>! take said prepa· 
ration to keep awake and alert in long hours of driving, and that said 
tablets "Keep awake the sleepy motorist, truck driver," etc.; 

Facts being said tablets did not overcome or counteract effects of use of alco· 
hollc beverages or have any beneficial effect on Indulgers in use thereof, 
they were not made under formula approved by Pure Food and Drug 
Administration, number of users and endorsers of said product was greatly 
exaggerated, and representations aforesaid were grossly eJ..aggerated, false, 
misleading, and untrue; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that all of its aforesaid representations 
were true, and with result that number ot the consuming public, as a 
direct consequence of t11e mistaken and erroneous beliefs induced by its 
said acts and representations, purchased a substantial volume of its product, 
and trnde was unfairly diverted to it from competitors likewise engaged in 
aale and distribution of like and similar caffeine-containing preparations, 
and who truthfully repreRent the effectiveness of their products and results 
to be obtained from use thereot; to the injury of competition in commerce: 

Held, That such acts nnd practices were to the prejudice of the public and 
comr1ctltors and constituted unfair methods of competition. 

Before /1/r. Charles P. Vicini and Mr. Miles J. Furnas, trial 
£~:x:amin£~rs. 

lrlr. P. 0. J(olinslci and Mr. Joseph 0. Fehr for the Commission. 
Elli{)tt, Atkinson & Sitton, of Sacramento, Calif., for respondent. 



628 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25F. T. C. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federnl Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that NoDoz 
Laboratories, Inc., a corporation, hereinafter referreJ to as respon
dent, has been and is using unfair methods of competition in com
merce as "commerce" is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. RespondE>nt, NoDoz Laboratories, Inc., is a corpora
tion organized and existing under and by virtue of the laws of the 
State of California, having its principal office and place of business 
located at 307 Mitau Building, in the city of Sacramento, in the 
State of California. Respondent for more than one year last past 
has been, and still is, engag£'d in the manufacture of a pharma
ceutical preparation known as "NoDoz Awakeners," made of a mix
tum of caffeine citrate and sugar of milk, and in offering said prod
uct for sale, and selling the same in commerce bebwen the State 
of California and the several States of the United States and in 
the District of Columbia. When said product is sold, n•spondent 
transports or causes the same to be transport£'d from its place of 
business in the State of California to the purchasers thereof locat('d 
in States of the United Stat£'s other than the State of California 
nnJ in the District of Columbia. There has been for mort> than 
one year last past, and still is, a constant current of trade and com
merce in said product so manufactured by respondent, beh\'£'£'11 and 
among the various States of the United States and in the District 
of Columbia. Uespondent is now and for more than one )·ear last 
past has been in substantial competition with otlwr corporations 
awl with individuals, partnerships, and firms engaged in the manu
facture of like and similar products anJ in the sale thereof between 
tmd among the various States of the United States and in the Dis
trict of Columbia. 

PAn. 2. In the course and conduct of its business, as aforesaid, 
the respondent, in soliciting the sale of and selling "NoDoz Awak
eners" and for the purpose of creating a demand upon the part of 
the consuming public for said product, now causes anJ for more 
than one year last past has caused advertisements to be issued, 
published, and circulated to and among the general public of the 
United States in various periodicals and publications and in other 
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forms of printed matter, and by radio broadcasting and in other 
ways. In said ways and by said means respondent makes and has 
made to the general public many unfair, false, and misleading 
f"tatements with reference to the alleged therapeutic value of said 
product and its effect upon the users thereof, a portion of which 
are as follows: 

NoDoz Awakeners-Particularly beneficial, when driving at night, when ef
fects of alcohol are to be overcome, when working at night, when mentally 
depi·essed, when keen tllinking, accurate and rapid work are Important and 
upon hundreds of other dally occasions. 
· Counteracts alcoholic effects during the party and the ''morning after." He
stores energy-when tired or sleepy-when working or playing. 

NoDoz Awakeners are tablets made of a pure vegetable concentrate under 
the U. S. Pure Food and Drug Laws. 

Keep awake the sleepy motorist, truck driver--{)vercome alcoholic depres-
sion. . 

There Is a marked stimulation of the intellectual functions, especially those 
Of reason, judgment, and self-control. Muscular strength, speed and aceuracy 
ore all increased. A sense of energy and vitality add to one'!:! capacity for 
Work or 11lensure without apparent fatigue. 

When energy is exhau,.;ted. When you've taxed your powers to the limit, 
an!} yet haYe long hours of work ahead, take a NoDoz AwakPner and feel the 
steady, natural return of vitality, the "lift" in morale and general sense of 
Well-being which follows. 

Takpn before or during lndnlgt•nct>, NoDoz AwnkPners will preserve a clear 
ht'll!l and pprfect poise undrr the mo~t cliffif•ult circumstance~. Tak<'n after
Wnrds-Nonoz Awakrners will restore sobriety. 

l\lore thnn a million a utomoblle drh·ers now take a NoDoz Awakener to keep 
awake and alt•rt in long honrs of driving. 

It you feel like dozing, but your job won't let you-NoDoz keeps you fit. 
Ilut NoDoz doesn't get you. 

One little NoDoz Awakener'll kN'P you bright three, four hours, for driYing, 
Working, stuuylng, playing nights. 

PAn. 3. The statements and representations set forth in paragraph 
2 hereof have the capacity and tendency to mislead and deceive pur
chasers and prospective purchasers of respondent's product into the 
belief: 

(a) That the use of NoDoz Awak<'ners will keep one equipped for duth•s, 
or awake while driving; 

(b) That the use of said preparation will-
1. Put one back on his feet; 
2. Put bright ideas in the head; 
3. "Conquer" mental dullness or fatigue; 
4. Enable one to steer clear of accidents while driving; 
5. ''Overcome" alcoholic depression; 

(c) '!'hat said preparation restores energy or "counteracts" alcoholic e!Tccts; 
(d) That by the use of said preparation-

1. There is a iitlmulation of "intellectual" powers; 
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2. Muscular strength, speed, accuracy are all increased; or 
3. Energy or vitality will be added to one's capacity for work or pleasure 

without fatigue; 
(e) That said preparation taken before or during indulgence will preserve 

a clear head or perfect poise under the most difficult circumstances; 
(f) That by the use ot said preparation one may feel the natural return of 

vitality, the "!itt" in morale, or a general sense of well bPing; 
(g) '!'hat more than a million automobile drivers, or any other number not 

established by competent evidence, now take said preparation to l;:eep awake 
on long hours of driving, or approve the same as the safe, sure way to :;tay 
n wake while driving; 

(h) That said preparation is made under the United Stat<'s Pure Food and 
Drug Laws; 

( i) That 8aid preparation is a pure vegetable concentrate; 

whereas, in truth and in fact, "NoDoz Awakeners" do not keep per
sons awake when tired or slePpy, or when working or driving auto
mobiles at night; nor do they overcome the effects of the usc of al
cohol. The number of users and endorsers of this product is greatly 
exaggerated, and the repr<'sentation that "N oDoz Awakeners" are 
manufactureJ upon a formula conforming to the Pure Food and 
Drug Law is unauthorized. It is not true, as represented, that a 
"N oDoz Awakener" is a pure vegetable concentrate. In truth and 
in fact, the representations made by the respondent with respect to 
the nature and effect of its pharmaceutical preparation when used, are 
grossly exaggerated, false, misleading, and untrue, as said preparation 
will not accomplish in all cases the results claim<'d for it. 

PAn. 4. There are among the competitors of the respondent in 
interstate commerce manufacturers of like and similar products who 
truthfully advertise and represent the nature, merit, and therapeutic 
value of their respective products. There are also among such com
petitors of the respondent sellers and distributors of like and similar 
products who do not ad\·ertise and otherwise reprc>sent that such 
products have the merit or the therapeutic value which they do not 
have. 1 

PAn. 5. The above all<'ged acts and practices of respondent have 
the capacity to mislead and decei,·e purchasers and prospective pur
chasers into the errone.ous beliefs described in pamgrnph 3 hereof 
and into the purchase of respondent's product in such bc>liefs. 
Thereby trade is diverted by respondent from respondent's competi
tors in interstate commerce referred to in paragraph 4 and as a 
consequence thereof substantial injury is done hy respondent to com
petition in interstate commerce. 

PAR. G. Said acts and practices of respondent are all to the preju
di?e of the public and respondent's competitors, and constitute un
fair methods of competition in commerce within the intent and 
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meaning of Section 5 of an Act of Congress entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPORT, FnmiNGs As To THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on June 10, 1936, issued and served its 
complaint in this proceeding upon respondent, N oDoz Laboratories, 
Inc., a corporation, charging it with the use of unfair methods of 
competition in commerce, in violation of the provisiolls of said act. 
After the issuance of said complaint, and the filing of respondent's 
answer thereto, testimony and other evidence in support of the allega
tions of said complaint were introduced by P. C. Kolinski, attorney 
for the Commission, and in opposition to the allegations of the com
plaint by 'Vm. A. Sitton, attorney for the respondent, before Chas. 
P. Vicini and Miles J. Furnas, examiners of the Commission there
tofore duly designated by it, and said testimony and other evidence 
Was duly recorded and filed in the office of the Commission. There
after this proceedi11g regularly came on for final hearing before the 
Commission on said complaint, the answer thereto, testimony and evi
dence, and brief in support of the complaint (respondent having filed 
no brief and having not requested oral argument), and the Com
:rnission hnving duly considered the same and being now fully 
ad vised in the premi~rs, finds that this proceeding is in the interest 
of the public, and inakes this its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent, NoDoz Laboratories, Inc., is a Cali· 
fornia corporation, with its principal office and place of business in 
~acramento, Calif. Respondent began doing business as a corpora
t~on in the month of August 1D3-i. Respondent is now, and ever 
Since August, 1D34, has been, engaged in the sale and distribution 
of a pharmaceutical preparation known as "NoDoz Awakeners." 

HPspondent's said product, known as "NoDoz .. t'bn1keners," is a 
V£'gctable concentrate containing caffeine, which is designed to keep 
l:.sers from drowsiness and to keep them awake when sleepy or 
hrcu. Respondent sells and distributes its said product to whole
Rule and retail dealers for ultimate resale to members of the public, 
Und nlso sells direct to members of the purchasing public located 
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in the various States of the United States other than the State of 
California. In the course and conduct of its business, the respondent 
causes its said product, when sold by it, to be transported. in com
merce from its place of business in California to, into and through 
!>aid other States, and in the District of Columbia, to the purchasers 
to whom said product was sold by the respondent. 

PAR. 2. The respondent herein, in soliciting the sale of and in 
selling said product known as "N oDoz Awakeners,'' has made use 
of advertisements inserted in newspapers and magazines and in other 
forms of printed matter, and broadcasts by radio, which are cir
culated in and among the various States of the United States to 
members of the public. Said advertisements contain many mis-
1Pading and deceptive statpments with reference to the alleged 
therapeutic value of said "NoDoz Awakeners" and their effect upon 
the users thereof. 

Among such statements so used in advertising said "NoDoz 
Awakeners" are the following: 

NoDoz Awal•eners-Partlcularly bcnetidn~ \~hen driving at nlght, when 
effects of alcohol are to be overcome, whPn working at night, when mentally 
dl'presf!ed, wlwn keen thlnkin~, a!'cnrate and rapid work are Important and 
11pon hundrPd!'l of other dally occa~ions. 

CountPracts alcoholic d'l'c(·ts during the party and the "morning aft£'r." Tie· 
stores £>nergy-wllt'n tired or slet'py-when working or playing. 

"NoDoz .Awakeners" are tablets made of pure V('getnble concentrate under 
the U. S. Pure Food and Drug Laws. 

Keep awake the sleepy motorist, truek driver--overcome alcoholiC 
dPpresslon. 

Th£'re Is a marlted stimulation of the lntelll'ctual . functions, eApeclally 
thm~e of reasou, jndgnwnt and self-control. Muscular strength, spt•ed and 
nccurary are all Increased. A Hense ot en('rgy and vitality add to one's capacitY 
for work or plrasnre without apparent fatigue. 

When Pner~y Is e:rh:msted. Wlwn you've taxed your powN·s to the limit, 
11nd you Y<'t have long hours of work ahend, take a NoDoz Awalwuer and 
feel the steady, natural return of vitality, the "lift'' In morale and general 
IWHHe of well-being which follows. 

Taken before or during lndulg£'nce, NoDoz Awake1wrs will presen·e a clear 
head and perfect polRe under the moRt difficult rircumstances. Taken llfter· 
wurds-NoDoz AwakPncrs wlll restore sobriety. 

More than a million automobile drivers now take a NoDoz Awakener to keep 
awake and alert In long hours of driving. 

If you feel like dozing, but your job won't let you-NoDoz kerps you fit. Dut 
NoDoz doesn't get you. 

One little NoDoz Awakeurr'll kePp you bright three, four hours, for dl'ivlug, 
working, studying, playing nights. · 

PAR. 3. Respon<lent's "NoDoz Awakeners" are manufactured for it 
by McKesson-Hobbins, of llridgf'port, Conn., and lloericke & Run
yan, of San Francisco, Calif., both of which firms are manufacturing' 
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pharmacists. Said product is manufactured according to a formula 
submitted to said manufacturers by the respondent. The formula 
consists of a mixture of three and one-half grains of caffeine citrate 
and one and one-half grains of sugar of milk. When manufactured, 
said product is shipped in bulk by the aforementioned manufacturing 
pharmacists to respondent's plant in Sacramento, Calif., where it is 
packaged in two sizes, one containing two tablets, designed to sell for 
ten cents (10¢) each (or $3.20 for thirty-two packages), and the 
other package containing fifteen tablets, designed to sell for fifty 
cents (50¢) per package (or $G.OO per dozen packages). Thus pack
aged, the product is sold and shipped by respondent to wholesale 
druggists throughout the country, by whom it is resold to retailers 
who seH and distribute the product to the consuming public. More 
than eighty per cent ( 80%) of respondent's said "N oDoz Awakeners" 
are sold on the Pacific Coast and in the Rocky Mountain States, where 
the product is well known and has a ready market. 

PAn. 4. Several witnesses, two of them doctors of medicine, testi
fied that they had used "N oDoz Awakeners," and that the preparation 
counteracted sleepiness and urowsiness, without harmful effect. One 
doctor of medicine testified that the drug caffeine, used by a human, 
Would tend to increase mental invigoration, to stimulate the motor 
areas of the brain, to increase the motor activities of the spinal cord, 
and to stimulate the muscles. He further testified that the drug 
caffeine, applied to humans in tablet form, as prepared in respondent's 
"NoDoz Awakeners," was not desirable for use by persons who par
take of liquor to the point of intoxication. This witness also testified 
that said "NoDoz Awakeners" act as a diuretic. All witnesses testi
fied that the use of three and one-half grains of citrate of caffeine 
Would and did stimulate the brain and restore vitality. 

There is nlso undisputed medical testimony of record that the use 
of citmte of caffeine by way of respondent's product by children of 
the age of ~Ye yenrs or over would have no different effect on them 
than the use of ordinary coffee. One doctor of medicine stated that 
tht·ee and one-half grains of citrate of caffeine are equivalent to the 
amount of caffeine in an ordinary cup of coffee represented by a 
tablPspoonfnl of ground coffee, and that three and one-half grains of 
~afi'E>ine citrate would serve to stimulate the individual taking it by 
Increasing his blood supply to the brain, stimulating the action of the 
~nu~des nn(l the cord, thereby increasing the flow of blood to the 
ll'UJn. This witness further stated that such an amount of citrate 

of raffeine would tend to clarify the individual's t1linking apparatus · :~cl make it function a little more rapidly, and that it would also 
tunulate the kidneys. 
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The evidence, however, establishes the fact that caffeine, which 
is the active ingredient in respondent's product, will not counteract 
er overcome the effects of alcoholism, as represented by respondent, 
nor will caffeine sober an individual who has become intoxicated 
from the use of alcoholic beverages. The use of said preparation 
does not have any beneficial effect on those persons who indulge in 
the use of alcoholic beverages. 

The testimony of the several medical witnesses was not contra
clicted by the testimony of any other witness. 

P .AR. 5. 1\Iany of the statements and representations set forth in 
paragraph 2 hereof have the capacity and tendency to deceiYe anll 
mislead purchasers and prospective purchasers of respondent's 
product into the belief that the use of said product-

( a) 'Viii "counteract" alcoholic effects and overcome alcoholic 
depression; 

(b) That said product is made under a formula appron'd by 
the United States Pure Food and Drug Administration; 

(c) That more than a million automobile drivers, or any other 
number not established by competent evidence, now take said prep
aration to keep awake on long honrs of driving, or approve the 
same as the safe, suro way to stay awake while driving. 

In truth and in fact, "NoDoz Awakeners" do not overcome or 
counteract the effects of the use of beverages containing alcohol, 
nor do they ha\'e any beneficial effect on persons indulging in the 
use of alcoholic beveragl'S. Further, the number of users and in
dorsers of said product is greatly exaggerated; nor is it tme that 
"NoDoz Awakeners" are manufactured upon a formula approved 
by the Pure Food and Drug Administration. Insofar as reprl't>entn,· 
t ions made by respondent in connection with the sale and distl·ibu
tion of its pharmaceutical prPparation have the effect of misleading 
und tkceiving users of "NoDoz Awakeners" into the beliefs set out 
in this paragraph, such representations are grossly e.xaggeratetl, 
false, misleading and untrue, as said prPparation will not aeeom· 
plish such results as represented. 

PAn. G. The evidence does not establish the fact that the re· 
~pondent has any specific competitors manufacturing, selling or dis
trilmting a similar drug or pharmaceutical preparation. Jlowen•r, 
the record of testimony taken docs establish the fact that r!.'spondent 
is in general competition with sellers of the class of refreshment and 
invigorator containing caffeine, such as coffee, tea and coca-cola, 
lmving the same general therapeutic effects that respondent's prod· 
uct has, who do not adrertise and otherwise represent that such 
products have merit and therapeutic value which they do not han'. 
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PAR. 7. Each and all of the misleading and deceptive statements 
and representations made by the respondent, as herein set out, in 
offering for sale and selling its product, had and now have the 
capacity and tendency to mislead a substantial portion of the pur
chasing public into the erroneous belief that all of said representa
tions are true. Further, as a direct consequence of the mistaken and 
l'IToneous beliefs induced by the acts and representations made by 
the respondent, as hereinabove detailed, a number of the consuming 
public have purchased a substantial volume of respondent's product, 
with the result that trade has been and is unfairly diverted to re
spondent from competitors likewise engaged in the business of selling 
und distributing like and similar caffeine-containing preparations, 
and who truthfully represent the effectiveness of their products and 
the results to be obtained from their use. As a result, injury has 
lJeen and is now being done by respondent to competition in com
lllerce, as herein set out. 

CONCLUSION 

The aforesaid acts and practices of the respondent, No:Ooz Lab
oratories, Inc., a corporation, are to the prejudice of the public 
and of competitors, and constitute unfair methods of competition 
in eommerce, within the intent and meaning of Section 5 of an Act 
of Congrpss approved September 26, 1914, entitled "An Act to create 
a Feueral Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, testimony and evidence taken before Charles P. Vicini 
and Miles J. Furnas, examiners of the Commission theretofore duly 
~lesignated by it, in support of the charges of said complaint and 
In opposition thereto, and brief on behalf of the Commission filed 
herein (respondent having tiled no brief and having not requested 
ora} argument), and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
Provisions of an Act of Congress approved September 26, 1914, 
~ntitled "An Act to create a Federal '!'rude Commission, to define 
lts powers and duties, and for other purposes", 

It i'l ordered, That respondent, N oDoz Laboratories, Inc., a cor
Poration, its officers, directors, agents, representatives, servants, 
a~<} cmploye('s, in connection with the offering for sale, sale or dis
tribution in interstate commerce of a pharmaceutical preparation 
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known us "N oDoz Awakeners," or of said preparation or of any 
similar preparation containing substantially the same ingredients, 
sold under the same or ru1der any other name or names, cease and 
desist, directly or indirectly, from: 

Uepresenting in newspapers and magazines, and. through circulars, 
catalogs, or in any other form of printed matter, or by radio broad~ 
casting, or in any other way or manner: 

(a) That the use of said product will counteract or overcome the 
effects of drinking alcoholic beverages, or will have any beneficial 
effect on persons indulging in the use of alcoholics; 

(b) That said product is manufactured under a formula approved 
by the United States Pure Food and Drug Administration; 

(c) That more than a million automobile drivers, or any other 
number not established by competent evidence, now take said prep~ 
aration to keep awake on long hours of d.riving, or approve the 
same as the safe, sure way to stay awake while driving; 

and from making any other representations of similar intent or 
import. 

It is furtl~er ordered, That respondent, NoDoz Laboratories, Inc., 
a corporation, within GO days after the service upon it of this order, 
shall file with the Commission a report in writing, setting forth in 
detail the manner and form in which this order has been complied 
with and conformed to. 
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Syllnlms 

IN THE MATTER OF 

SUNNYLAND DISTILLING CO~IP ANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. l:i OF AN ACT OF CONGRESS APPHOVED SEP'£. 26, 1914 

Do{'T.-et 2419. Complaint, June 28, 1935-Dedsion, Auu. 2, 1937 

Where n corporation engaged as rectifier of distilled spirits, in purchasing, 
rectifying, and blending whiskies, gins, and other spirituous beverages, 
and in producing gin with a still used therefor by redlst1llntion of 
purchased alcohol, not produced by it, over juniper berries and other 
aromatics, and in the sale or its aforesaid various products to wholesaler 
purchasers thereof in Stntes other than State of origin of its said ship· 
ments, In substantial competition with those engaged in the manufacture 
by true distillation of whiskies, gins, and other spirituous beverages from 
mash, wort, or wash, and In selling same In trade and commerce among 
the various States and In the District of Columbia, and with those engaged 
in purchasing, rectifying, blending, and bottling such Yarious beYerages 
and similarly selling same, and Including among !mid competitors those 
who, as manufacturers and dist1llers by original and continuous dis
tillation from mash, wort, or wash, througiJ continuous closed pipes and 
vessels uutll manufactlll'e Is complete, of whiskies, gins, and other spirit
uous beverages sold by them, truthfully use words "distillery," "dis
tilleries," "distillers," or "distilling," as a part of their corporate or 
trade nnmes and on their stationery and udvert!Silng and on the labels 
of the bottles in which they sell and ship their said products, and those 
who, engaged in purchasing, rectifying, blending, bottling, and selling such 
rurlous products, do not use afot·e~;aid words as above set forth-

Represented, through use of word "Distilling" in its corporate name, on its 
stationery, mulling cards, and invoices, and on the labels attached to the 
bottles in which it sold and shipped Its snld products, that 1t was a pt·oducer 
of distilled spirits from raw materials, and so represented to its customers, 
and turnishPd same with means of representing to their vendees, both 
wholesalers and ultimate consuming public, tllat it was a distiller, and that 
the whl~;kies and other spirituous beverages contained In I!Ueh bottles 
were by it made through process ot distillation, as aforesaid, from mash, 
wort, or wash, notwithstanding fact it did not thus distill said various 
beverages, thus bottled, labeled, sold, and transported by It, through 
aforesaid process of original and continuous distillation, as long dPftnltely 
uudPrstood from word ''dlstllllng" used in connection with liquor industry 
and products thereof in the trade and by the ultimate purchasing public, 
and did not own, operate, or control any place or places where sueh 
beverages are made by process of distillation from mash, wort, or wash, 
aud was not n distiller, for the purchase of the bottled llquors of which 
there is a preference on the part of a substantial portion of the pun·haslng 
public; 

Wu h eiTect of misleading and deceiYing dealers and purchasing public into 
the bellet that it was u dlstlller, and that the whiskies and other spirituous 
beYerages sold by It were by it made and dist1lled from mash, wort, or 
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wash, and with capacity and tendency to induce dealers and purchasing 
public, acting in such beliefs, to buy its said whiskies and other spirituous 
beve1·ages bottled and sold by it, and of thereby diverting trade to it 
from its competitors who did not, by their corporate or trade names or 
In any other manner, misrepresent that they were manufacturers by dis
tillation from mash, wort, or wash of whiskies or other spirituous beverages; 
to the substantial injury of competition in commerce: 

Ileld, That such acts and practices were to the prcjuulce of the public and 
competitors and constituted unfair methous of competition. 

Defore Mr. John L. Hornor, trial examiner. 
llfr. De 1Vitt T. Puckett for the Commission. 
lllr. L. D. G1'eene, of Louisville, Ky., for respontlent.. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1!>14, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission having reason to believe that Sunnyland Distilling 
Co., Inc., a corporation hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce as 
"commerce" is defined in said act, and it appearing to the said Com
mission that a proceeding by it in respect thereof would be in the 
public interest, herrby issues its complaint, stating its chargrs in that 
respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Kentucky, with its office 
and principal place of business in the city of Louisville, in said State. 
It is now, and for more than one year last past has been, engaged in 
the business of a 'vholesaler and rectifier, purchasing, rectifying, 
blending, and bottling whiskies, gins, and other alcoholic beverages 
and in the sale thereof in constant course of trade and commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of its said 
business it causes its said products when sold to be transported frmn 
its place of business into and through various States of the United 
States to the purchasers thereof, consisting of wholesalers and re· 
tailers, located in other States of the United States and the District 
of Columbia. In the course and conduct of its business as aforesaid, 
respondent is now, and for more than one year last past, has been 
in substantial competition with other corporations and with individ
uals, partnerships, and firms engaged in the manufacture by true 
distillation of whiskies, gins, and other alcoholic beverages frolll 
mash, wort, or wash, and in the sale thereof in trade nnU commerce 
between and among the various States of the United States and in the 
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District of Columbia; and in the course and conduct of its business 
as aforesaid respondent is, and for more than one year last past has 
been, in substantial competition with other corporations and with 
individuals, firms, and partnerships engaged in the business of pur
chasin~, rectifying, blending and bottling whiskies, gins, and other 
alcoholic beverages and in the sale thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

PAR. 2. Upon the premises of respondent's place of business afore
said there is a still for use in the production of gins by a process of 
l'ectification "·hereby alcohol, purchased but not produced by respond
ent, is re~listilled over juniper berries and other aromatics. Such 
rectification of alcoholic spirits does not make or constitute respond
ent a distillery or a distiller, as defined by Section 324:7 of the Revised 
Statutes rPgulating Internal Revenue, nor as commonly understood 
by the public and the liquor industry. For a long period of time 
the word "Distilling" when used in connection with the liquor indus
t~·y and with the products thereof has ha<l anu still has a <.lefinite 
~Ignificance and meaning to the minds of wholesalers and retailers 
In such industry and to the ultimate purchasing public, to wit, the 
~anufacturing of r-;pirituous liquors by an original and continuous 
d~stillation from mash, wort, or wash, through continuous closed 
Pipes anu vessels until the manufacture thereof is complete, and a 
8~bstantial portion of the purchasing public prefers to buy spirituous 
hquors bottled anu prepared by distillers. 

PAn. :3. In the course nn(L conduct of its business as aforesaiu by 
the Use of the wonl "Distilling'' in its corporate name, printed on its 
~tationpry, catalogs, aml on the labels attached to the bottles in which 
lt sells and rships its said protlucts, and in various other ways, re
~Pondent represents to its customers anu furnishes them with the 
tneuns of rl'presenting to their vendees, Loth retailers and the ultimate 
c~lllsuming public, that it is a distiller and that the said whiskies, 
Rins, and other alcoholic bcveragl's therein containeu were by it. 
lnanufactm·t>d through the process of distillation from mash, wort, 
or Wash, when, as a matter of fact, respondent is not a distiller, docs 
tlot distill the said whiskies, gins, anu other alcoholic beverages by it 
80

. Lottleu, labtoleu, sold, and transported, and merely by the use of a. 
~~:II orll.•rat.<>u .by it.ns afor<•saiu in t~t~ prouuction of gin, ~loes not dis
! ~the Whiskies, gms, and other sp1ntuous beverages by It so bottled, 
t~]] cle<l, sold, and transported in the sense in which the word "dis
/ eu'' is commonly acceptcu and understood by those engaged in the 
ciquor trade and the public. Respondent does not own, operate, or 
ontrol any place or places where spirituous beverages are manufac· 

l5812tm---39----43 
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tured by a process of original and continuous distillation from mash, 
wort, or wash. 

PAR. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, whiskies, gins, and other spiritu
ous beverages sold by them and who truthfully use the words "distil· 
lery," "distilleries," "distillers," or "distilling" as a part of their cor
porate' or trade names and on their stationery catalogs and on the 
labels of the bottles in which they sell and ship such products. There 
are also among such competitors corporations, firms, partnerships, 
and individuals engaged in the business of purchasing, rectifyin¥• 
blending, bottling, and selling whiskies, gins, and other alcohohc 
beverages who do not use the words "distillery," "distilleries," "dis· 
tilling," or "J.istillers" as a part of their corporate or trade names, 
nor on their stationery, catalogs, advertising, nor on the htbels 
attached to the bottles in which they sell and ship their said products. 

PAn. 5. The representations by respondent, as set forth in para· 
graph 3 hereof, are calculated to and have a capadty and tendencY 
to and do mislead nnd deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by respondrnt are manufactured 
or distilled by it from mash, wori, or wash, by one continuous process 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other alcoholic beverages rectified 
and bottled by the respondent, thereby diverting trade to respond· 
ent from its competitors who do not by their corporate or trade 
name or in any other manner misrepresent that they are distille:Si 
and thereby respondent does substantial injury to substantia 
competition in interstate commerce. d 

I>An. 6. The acts and things above alleged to have been done an 
the false representations allrged to have been made by respondent 
are to the prejudice of the public and the competitors of responde~lt 
and constitute unfair methods of competition in commerce withl~ 
the intent and meaning of Section 5 of an Act of Congress, entitle 
"An Act to create a Fedrral Trnde Commission, to dl>fine its poW~7 
and duties, and for other purposes," approved September 26, 19 ' 

llEI'OUT, FINDINGS AS 1'0 TIIE FACTS AND ORDER 
' 

Pursuant to the provisions of an Act of Congress approved SeP: 
tember 26, 1014, entitled "An Act to create a Federal Trade Corll 

. . d . " thl) m1sswn, to efine Its powers and duties, and for other purposes, 
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Federal Trade Commission on June 28, 1935, issued, and on July 1, 
1935, served its complaint in this proceeding upon respondent Sunny
land Distilling Company, a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. After the issuance of said complaint, and the 
filing of respondent's answer thereto, testimony and other evidence 
in support of the allegations of the said complaint were introduced 
by DeWitt T. Puckett, attorney for the Commission, before John L. 
Hornor, an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. No testimony or other evidence 
in opposition to the allegations of the complaint were introduced by 
R. E. Gordon, president of the Sunny land Distilling Company, 
appearing for respondent. Thereafter the proceeding regularly 
came on for final hearing before the Commission on the said com
plaint, the answer thereto, testimony and other evidence and brief in 
support of the complaint (no brief in opposition thereto having been 
filed and no oral argument having been made) : and the Commission 
having duly considered the foregoing and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion. 
drawn therefrom: 

FINDINGS AS TO TilE FACTS · 

PARAGRAPH 1. Respondent is a Kentucky corporation organized 
February 7, 1934, and has been enga~ed since May 1934, in the dis
tilled spirits rectifying business. During said period respondent 
has operated undPr a basic rectifier's permit from the Government 
known as "R-381" a rectifying E-stablishment at 2119 'Vest Main 
Street, Louisville, Ky., rectifying whiskies, using distilled spirits pur
chased from Brown-Forman and other distillers. Upon its premises, 
aforesaid, there is a still for use in the production of gins by a proc
ess of rectification whereby alcohol purchased but not produced by 
respondent is redistilled over juniper berries and other aromatics. 

Since May 1931, the respondent has been engaged in the busiJWH!
of purchasing, rectifying, and blending whiskies, gins, nnd othPr 
~pirituous beverages in its aforesaid plant under its said permit, all<l 
In the sale thereof in constant course of trade and commerce between 
and among the various States of the United States. In the cour~:;e 
and conduct of its said business, it caused its said products when snhl 
to be transported from its place of business in Louisville, Ky., into and 
through various States of the United States to the purchasers thereof, 
consisting of wholesalers located in States of the United States other 
than the State of origin of said shipments. 
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In the course and conduct of its business as aforesaid, respondent 
has been and is in substantial competition with other corporations 
and with individuals, partnerships, and firms engaged in the manu
facture by true distillation of \Yhiskies, gins, and other spirituous 
beverages from mash, wort, or wash, and in the sale thereof in 
trade and commerce between and among the various States of the 
United States and in the District of Coltm1bia; and in the course 
and conduct of its busint'ss as aforesaid, respondent has been and is 
in substantial competition with other corporations and with indivi
duals, firms, and partnerships, engaged in the business of purchasing, 
rectifying, blending, and bottling whiskies, gins, and otlH•r spirituous 
l>cYerages in rectifying plants under rectifiers' p<'rmits, and in the 
sale thl'reof in commerre between and among the various States of 
the United States and in the District of Columbia. 

JlAR. 2. "Uectifying" in the distilll'd spirits rertifying industry 
means the mixing of whiskies of different ag<'s or tnws, or the mix
ing of other ingredients with whiskies, hnt reducing proof of whis
k('y by adding water is not l'Pstifying. HPdifiers also bleJHl whiskies 
with nrutral spirits (grain alcohol.) 

l\fany distillers operate a separate establishment !JOO feet or moro 
awny from their distillery, known as a rec-tifying plant, wherein 
tlwy orwrate in the same manner as drsrribt>d abo,·e-for a rectilirr
sometim<'s exclusively with spirits of thrir own distillation and 
sometimes with spirits purchased from othrr distillt'rs, or both. 
Some disti1lers have a tax pnid hottling room on the distill<'rY 
homletl prrmisPs wht'rein th<'ir distilhl spirits nre hottlrd stmight as 
they come from the still, Ol' in a ho!Hletl wnn•lwuse n fter agin:.r, or 
n ftrr l'l'tluction of proof. Any rretifying hy a di"till<'r, ho\WV~r, 
must he done in his rPctifying plant under his rc•ctifit•l·'s pl'l'llllt· 

On all bottled lifltwrs, wlwther bottletl nt the distillt'ry or at anY 
rectifying plant, appear the words "Botth•d'' or "BI\'ndNl" (as t~.€ 
case may be) "Le the-------------------- Company." If the tl~s
tillrd spirits therein contnint'd are hottlt-J. by n. distiller in his ells
tillery or are spirits of his own distillation bottled in his rectifying 
plant, the distiller may anJ. d()('S put "Distilletl and Bottled 
by -------------------- Company." If, in the J.istiller's rectifying 
plant, other spirits have bl'en blenJ.ed or rectifipJ. he puts on the 
bottle "Blended aml Botth•d by ----------------~--- Company.'' 

li'innlly, blown in the bottom of each bottle is n. symbol consisting 
of a let~e~ followed. by n number, identifying the bottler, viz, "J?" 
for a d1shller and "R" for a rectifier, the number following s:lld 
letter corresponding with the distiller's or rectifier's 1)ermit. Thus, 
"R-381" d · t I · a es1gna es t us respondent. A distiller who also operates 
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1·ectifying plant, having both kinds of permits, may use either symbol, 
depending upon whether the liquor contained in the bottle was pro
duced and bottled under his distiller's or his rectifier's permit. This 
number is placPd on the bottle to identify the bottler. 

Knowledge of these details is not widespread among the retail 
trade and is very limited among the general public. All whiskies, 
whether coming from a distillery or rectifier, are generally conceded 
to be "distilled" products. Therefore, it is not possible to determine 
from the presence of the phrase "Blended and Bottled by" alone, or 
the phrase "Bottled by" alone on the label whether the package was 
hottle<l by a rectifier "·lw is a distiller, or by a rectifier who is not a 
distiller. 

This respondent does not now and never has produced or manufac
ture<] distilled spirits of any kind from mash or raw materials, al
though its charter would authorize it so to do. Its rectiJler's permit 
nuthoriz<'s it to engage in the business of rectifying and blending, 
and is conditioned upon compliance by re~pondent with all applica
ble regulations made pursuant to law, which are or may hereafter 
Le in force. 

PAn. 3. The evidence adduced in this case from approximately 
eight competiti\'e trade witnesses (both rectifiers and distillers) and 
nincte<.'n members of the purchasing public shows, and the Commis
sion finds, that for n long period of time the word "distilling," when 
llsed in connection with the liquor industry and the products thereof, 
has had and still has a definite significance and meaning to the minds 
of the wholesalers and retailers in such industry and to the ultimate 
Purchasing public, to wit, the manufacturing of such liquors by the 
Pt·ocess of original nnd continuous distillation from mash, wort, or 
Wash, through continuous closed pipes and vessels until the manu
facture tlwreof is completed; and a substantial portion of the pur
chasing public prefers to buy spirituous liquors prepared and bottled 
by distillers. 

The rectification of alcoholic spirits by this respondent as afore
s~id in the production of its gin, does not make or constitute it 11. 

dtstiller or a distilling company as defined by Sec. 3247 of the Revised 
Statutes of the United States rPgulating Internal Revenue. 

!he testimony of those having long exp<.'rience in both the distilled 
8l)trits rectifying industry, and the distilling industry, e:otablishedt 
and the Commission finds that the foregoing rectification of alcoholic 
~Pirits by redistillation over juniper berries and other aromatics 
~n ~he. r.roduction of gin does not make or constitute this respo~dent 
. Uistlllmg company in the sense commonly understood by the hquor
lndustry or by the general public. 
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PAR. 4. This respondent, by the use of the word "distilling" in its 
corporate name on its stationery, mailing cards, invoices, and on the 
labels attached to the bottles in which it sold and shipped its products 
in interstate commerce, represented itself as a producer of distilled 
spirits from raw materials, and was so regarded, by virtue of said 
representations, by the trade and purchasing public. It thus rep
resented to its customers and furnished them with the means of 
representing to their vendees, both wholesalers and the ultimate con
suming public, that it was a distiller and that the whiskies and 
other spirituous beverages in said bottles contained were by it manu
factured by the process of distillation from mash, wort, or wash, as 
aforesaid, when, as a matter of fact, respondent is not now and never 
was a distiller, does not now and never did distill the said whiskie~, 
or other spirituous beverages, by it so bottled, l.abeled, sold and 
transported, and does not now and never did own, operate, or control 
any place or places where such Leverages are or were manufactured 
by the process of distillation from mash, wort, or wash. 

1) AR. 5. There were among the competitors of respondent engag£>d 
in the sale of spirituous beverages as mention£>d in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufactured 
and distilled from mash, wort, or wash, as aforesaid, whiskies, gins 
and other spirituous beverages sold by them and who truthfully used 
the words "distillery," "distilleries," "distilling," or "distiller" as a 
part of their corporate or trade names and on their stationery and 
advertising, and on the labels of the bottles in which they sold and 
shipped such products. There were also among such competitors, 
corporations, firms, partnerships, and individuals engaged in the 
busin£>ss of purchasing, rectifying, blending, hottlin~, and selling 
whiskies, gins, and other spirituous beverag£>s who did not use the 
words "distillery," "distilleries," "distilling," "distiller" or "distillers" 
as a part of their corporate or trade names, on their stationery or 
advertising, or on the labels attached to the bottl£>s in which they sold 
nnd shipped their said products. 

PAn. 6. R£>presentations by the respondent as h£>reinnbove set forU 
had the capacity and tendency to and did mislea(l and deceive dCttlers 
and the purchasing public into the brlief that reiipondE>nt wns .n 
distiller, and that the whiskies and other spirituous beverngcs by 1t 
sold were manufactured and distilled by it from mash, wort, or 
wash, and had the capacity and tendency also to induce d£>akrs n~Hl 
the purchasing public, acting in such beliefs, to purchase the whiskJCS 
and other. spit:ituous beverages bottled and ~old by th.e respondE>J~~l 
thereby thvertmg trade to respondent from 1ts compd1tors who d 
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not by their corporate or trade names, or in any other manner, mis
represent that they were manufacturers by distillation from mash, 
Wort, or wash of whiskies or other spirituous beverages. Thereby 
respondent did substantial injury to competition in interstate 
-<!ommerce. 

PAn. 7. Decause of existing regulations promulgated under the 
Federal Alcohol Administration Act, approved August 29, 1935, ( 49 
Stat. 977) providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting 
'Product "Distilled Gin," and requiring that the labels state who 
distilled it, the Commission has excepted gins produced by respondent 
by redistillation of alcohol over juniper berries and other aromatics 
frorn the prohibitions of its order. 

CONCLUSION 

. ~he aforesaid nets and practices of the respondent Sunnyland Dis
trllmg Company, are to the prejudice of the public and of respond
·ent's competitors, and constitute unfair methods of competition in 
cornrnercc, within the intent and meaning of Section 5 of an Act of 
·~ongress approved September 26, 1914, entitled "An Act to create a 

ederal Trade Commission, to define its powers and duties, and for 
·other purposes." 

ORDER TO CEASE AND DESIST 

.. This proceeding having been heard by the Federal Trade Commis
Sion upon the complaint of the Commission, the answer of the re
spondent, testimony and other evidence taken before John L. Hornor, 
nn examiner of the Commission theretofore duly designated by it, in 
~PPort of the allegations of the said complaint brief,filed herein by 

eWitt T. Puckett, counsel for the Commission (no testimony or 
~tl;er evidence having be<>n o1fered on brhalf of respondent, and no 
h l'le.f having been filed on behalf of respondent, and no oral argument 
t avlng been made), and the Commission having made its findings as 
0 the facts and its conclusion that said respondent has violated the 
~rovisions of an Act of Congress approved September 26, 1914, enti
. et} "An Act to create a Federal Trade Commission, to define its 
Powers and duties, and for other purposes", 
it It is ordered, That the respondent, Sunnyland Distilling Company, 
tl 8 officers, r£>presentati ves, agents, and employees, in connection with . 
lnle ofi'crin~ for sale, or sale and distribution by it, in interstate com-
" :r~e or in the District of Columbia of whiskies, gins, or other 
''Pll'lt ·of u~us bcn~rages ( £>xcrpt gins produced by it through a process 

rectification whereby alcohol purchased but not produced by 
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respondent is redistilled over juniper berries and other aromatics), do 
cease and desist from : 

Representing through the use of the word "distilling" in its cor
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any other 
way by word, or words of like import (a) that it is a distiller of 
whiskies, gins, or other spirituous beverages; or (b) that the said 
whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) that it owns, operates, or 
controls a place or places where any such products are by it manufac· 
tureu by a process of original and. continuous distillation from mash, 
wort, or wash, through continuous closed pipes and vessels until the 
manufacture thereof is completed, unless and until respondent shall 
actually mvn, operate, or control such a place, or places. 

It is further ordered, That the said respondent within GO days 
from and. after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has com· 
plied with the order to cease anu desist hereinabove set forth. 
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IN THE MA TIER OF 

ADOLPH "\VEIN, TRADING AS AMERICAN TOY 'VORKS 

<:OJIIPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 0~' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3117. Complaint, Apr. 26, 1937-Decision, Aug. 2, 1937 

'Vhere an individual engaged in sale and distribution, to retailers and direct 
to consuming public, of toys which were not of domestic origin, but which 
were made in or imported from Japan and other foreign countries, In 
substantial competition with those engaged In manufacture and distribu
tion of like and similar products and in sale thereof in commerce among 
the various States and in the District of Columbia, and including among 
such competitors those who truthfully advertise and represent their 
products, and many importers of like and similar products who do not in 
any manner misrepre~ent the country of origin thereof-

Placed or caused to be placed upon containers of many of the toys sold and 
distributed by him, words and letters "1\Iade in U. S. A.," notwithstanding 
fact many of sueh toys thus sold and distributed by him were not of 
domestic origin, but were made in or imported from Japan and other 
foreign countries, and many of said toys thus containered and lnbPled l!Ud 
imprinted thereon words "Japan" or "1\lade In Japan"; 

With effect of misleading and deceiving a substantial portion of purchasing 
public in the several States and In said District, and causing them er
roneously to believe that toys thus packaged, labeled, sold, and dbtributed 
by him were made in the United States, and of causing substnntial part 
of such public, because of such erroneous belief, to buy products offered, 
sold, and distributed by him, and with result thereby of unfair and su!J
stantlal diversion of trade to him from his competitors; to their injury 
and that of the public: 

licld, That such acts and practice'! were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. S. Brogdyne 1'eu II for the Commission. 
Mr. Joseph 0. /{adane, of New York City, for respondent. 

ColllPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled. "An Act to create a Federal Trade Com
lnission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Adolph 
Wein, trading and d.oing business as American Toy 'Vorks, herein
after designated. as respondent, is now and has been using unfair 
methods of competition in commerce, as "commerce" is defined in 
~aid act, and it appearing to said Commission that a proceeding by 
~t in respect thereof would be in the public interest, hereby issues 
lts complaint, stating its charges in that respect as follows: 



648 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25F.T.C~ 

PARAGRAPH 1. "Respondent, Adolph 'Vein, is an individual who is 
now, and has been at all times mentioned herein doing business under
the trade name and style of American Toy Works, at 41 East 
Eleventh Street, city of New York, State of New York. 

PAR. 2. Respondent is now and has been engaged in the business 
of assembling, packing and selling toys to retailers and others for 
personal use and consumption in commerce as herein set out. Said 
respondent, being engaged in business as aforesaid, causes said toys 
when sold to be transported from his principal office and place of 
business in the State of New York to purchasers thereof located in 
other States of the United States and in the District of Columbiar 
and there is now and has been at all times mentioned herein a con
stant current of trade and commerce in said above described products
sold by respondent between and among the various States of the 
United States and in the District of Columbia. 

PAR. 3. In the course and conduct of his said business, respondent 
is now and has been in substantial competition with other indi
viduals, firms, partnerships, and corporations likewise engaged in 
the business of selling toys in commerce among nnd between the 
various States of the United States and in the District of Columbia. 

PAR. 4. The toys manufactured, labeled and sold and distributed 
by respondent are displayed and have been displayed for sale to and 
by dealers, jobbers, retailers, and department stores and are sold 
to purchasers and users thereof in containers bearing the words 
"Made in U. S. A.," and such contai;ners bear no words, labels, or 
Rymbols to indicate that a substantial part of the toys contained 
therein and so sold and distributed by respondent are not made in 
the United States. 

In truth and in £act, a substantial part of the toys so labeled, 
advertised, sold, and distributed by respondent are made in Japan 
and other foreign countries and purchased by respon<.lent £rom resi· 
dent manufacturers' agents of the forrign producers. 

PAR. 5. For many years a substantial part of the consuming pub· 
lie has had and expressed a marked preference for toys which nre 
manufactured in the United States over toys manufactured in anY 
foreii,m country. As a. result of this said preference of the purchas
ing public, they have purchased a substantial quantity of toys domes· 
tically manufactured and have refrained from purchasing toys
manufactured in any country because of the feeling prevailing' 
among a substantial part of Americans towards toys manufactured 
in foreign countries. 

PAn. 6. The effect of the foregoing false and misleading represen· 
tations and acts of the respondent in selling and offering for sale-
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toys as hereinbefore referred to is to mislead a substantial part of the 
purchasing and consuming public in the several States of the United 
States by inducing them to mistakenly and erroneously believe that 
the toys offered for sale, sold, and distributed by respondent are 
manufactured in the United States. 

PAn. 7. There are among the competitors of the respondent in com
merce as herein described, manufacturers and distributors of toys 
who truthfully advertise and represent the place of origin of their 
products. 

PAR. 8. The foregoing false and misleading representations on the 
part of the respondent have induced a substantial number of con
suming purchasers of said toys to buy the products offered for sale, 
sold, and distributed by the respondent on account of the aforesaid 
mistaken belief. As a result thereof, trade has been diverted to 
respondent from competitors engaged in like and similar businesses. 
As a consequence thereof, a substantial injury has been and is being 
done by respondent to competition in commerce between the various 
States of the United States. 

P.\R. D. The aforementioned methods, n~ts, and practices of respond
ent are all to the prejudice of the public and respondent's competitor3 
as hereinabove alleged. Said nets and practices constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
t~mber 26, 1914, entitled "An Act to create a Federal Trade Commis
Sion, to defme its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 26, 1937, issued and served its 
~ornplaint in this proceeding upon respondent, Adolph '\Vein, an 
Individual trading as American Toy 'Vorks, charging him with the 
Use of unfair methods of competition in commerce in violation of 
th~ provisions of said net. After the issuance of said complaint and 
fihng of respondent's answer thereto, a stipulation as to the facts was 
e~te1·ed into between ,V. T. Kelley, Chief Counsel of the Commis
s~on, and Joseph C. Kadane, counsel for respondent. Said stipula
tion Was thereafter approved by the Commission and duly recorded 
and filed in the office of the Commission. Thereafter the proceeding 
re~ularly came on for final hearing before the Commission on the 
B!lld complaint and answer thereto, and the stipulation as to the facts 
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(respondent having waived the filing of a brief); and the Commis
sion having duly considered same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom : 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Adolph 'Vein is an individual trading 
:and doing business under the name and style American -Toy 'Yorks, 
with his principal place of business in New York, N.Y. 

P .AR. 2. The respondent is now and has been for more than one 
year last past engaged in the business of selling and distributing toys 
to retailers and direct to the consuming public. 

PAn. 3. In the sale of said products respondent has transported or 
-caused the same to be transported from his principal place of business 
in the State of New York to purchasers thereof located in the States 
of the United States other than the State from which shipment 
originated, and in the District of Columbia. 

There has been for more than one year last past, and still is, a 
constant current of trade and commerce in said toys so sold and 
distributed by respondent between and among the various States of 
the United States, and in the District of Columbia. 

PAn. 4. For more than one year last past the respondent has been 
engaged in substantial competition with other individuals and with 
partnerships, firms, and corporations, engaged in the manufacture 
and distribution of like and similar products, and in the sale thereof 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

PAn. 5. In the course and conduct of his business, as aforesaid, the 
respondent, in soliciting the sale, and in the selling, of his products, 
and. for the purpose of creating a demand on the part of the consum
ing public for said products causes, and has for more than one year 
last past caused, his products to be advertised through the media of 
labels attached to the containers of said toys or by words and phrases 
imprinted upon the saiJ toys. In said ways and by said means re· 
spondent has made to the general public false and misleading state
mf'nts with reference to the country of origin of the commodities 
offpred for sale by him. 

I)An. G. l\fany of the toys sold. and distributed by the respondent 
are sold in containers upon which the respondent places, or causes to 
be placed, the words and letters "Made in U. S. A.". l\Iany of the 
toys so sold and distributed by the respondent in the containers bear
ing the words and letters ")fade in U. S. A." are not made in the 
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United States, and are not of domestic origin, but are made in, or 
imported from, Japan and other foreign countries. Many of the 
toys so packaged in containers bearing the words and letters "Made 
in U. S. A." have imprinted thereon the word "Japan" or the words 
"Mttdc in Japan'' which indicates the country from which they were 
imported. Said containers bear no words or symbols to indicate that 
any part of the contents thereof are not made in the United States 
but in a foreign country. 

P.An. 7. For many years a substantial part of the consuming public 
has had, and has expressed, a marked preference for toys which are 
manufactured in the United States over toys manufactured in any 
!oreign country. As a result of the said preference of the purchas
I?g public, they have purchased and still purchase a substantial quan
hty of toys domestically manufactured, and have refrained from 
PUrchasing toys manufactured in any foreign country because of the 
feeling prevailing among a substantial part of Americans toward toys 
Inanufactured in foreign countries. 

PAn. 8. Among the competitors of the respondent engaged in said 
commerce mentioned in paragraph 4 hereof are manufacturers and 
distributors of like and similar products who truthfully advertise 
and represent their respective products, and among such competitors 
are many importers of like and similar products who do not in any 
Inanner misrepresent the country of the origin of their respective 
Products. 

PAn. 9. The use by the respondent of the words "Made in U. S. A." 
0? the containers in which such imported toys are packaged, sold, and 
distributed misleads and deceives a substantial part of the purchasing 
Public in the several States of the United States and in the District 
of Columbia, and causes them erroneously to believe that the toys 
80 Packaged, labelled, sold, and. distributed by the respondent were, 
and. are, manufactured in the United States; and causes a substantial 
Part of the purchasing public, because of such erroneous belief, to 
Purchase the products offered for sale, sold, and distributed by the 
~espondent. As a result of sueh erroneous belief, there has been and 
~san unfair and substantial diversion of trade to the respondent from 
~ts competitors in said commerce to the injury of said competitors and 
0 the injury of the public. 

CONCLUSION 

,V;he nforemention;d .acts and pract.ices of the respondent Adolp.lt 
t In nre to the preJudice of the pubhc and of respondent's competl
"~.rs,. and constitute unfair methods of competition in commerce 

Itlnn the intent and meaning of Section 5 of an Act of Congress,. 
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approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer of re
spondent, and the stipulation as to the facts entered into between 
,V, T. Kelley, Chief Counsel of the Commission, and Joseph C. 
Kadane, counsel for respondent, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
d.efine its powers and duties, and for other purposes." 

It is ordered, That the respondent, Adolph 'Wein, an individual, 
his representatives, agents, and employes, in connection with the 
offering for sale, saJe, and distribution of toys in commerce among 
and between the various States of the United States and in the Dis
trict of Columbia, do forthwith cease and desist from representing, 
directly or indirectly, through price lists, circulars, labels, containers, 
or any other form of printed matter, or by radio broadcasting, or in 
any other manner, that any of said toys made in Japan or any other 
foreign country are made in the United States. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a. 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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IN THE MATTER OF 

THE AMERICAN DIRIGOLD CORPORATION 

COMPLAINT, FINDI~GS, AND ORDER IN REGARD TO TIIEJ ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Doclcet 2814. Complaint, May 21, 1936-Decision, Aug. 3, 1931 

Where a corporation engaged in manufacture and sale of an alloy, containing 
no gold but composed chiefly of aluminum and copper, and of highly pol
Ished flat and hollow tableware and other articles fabricatC'd therefrom, 
and so finished that they had color, appearance and luster of 14-karat 
or 18-karat gold, depending upon discernment of particular observer, in 
direct and substantial competition with those engaged in manufacture, 
sale and distribution, in commerce among tile various States and in the 
District of Columbia, of similar tableware and other articles of the same 
general kind and for the same purposes, composed, as case mlgllt be, of 
sterling silverware, silver-plated ware, and other materials-

Included word "Dlrlgold'' in its corporate name, and thus named, designated, 
and described saiu alloy and ware made therefrom, and stamped said word 
on each article made from said alloy and sold by it as aforesaid, and 
featurPd same in trade-mark n>led by it and placed upon its lettt>rheads 
and othPr printed matter, and thereby falsely represented that sniu table
ware and other articles contained gold, and through tolerance of use by 
its retail dPalers of predecessor's advertising literature c<:.ntainlng many 
statements, phrases and descriptive terms calculated, In connection with 
said word "Dirlgold," t<.o describe said ware, to create belief thut same con
tained gold, such as "Color and llt>a uty of Gold," "• • • the alluring 
golden color and finish," etc., "SOLID not plated," "Golden Anniversaries 
• • • the iueal gift for such momentous occasions," became responsible 
for such u!le and representations made therein, and failed, through such 
qualifications as "contain~ no gold" on its price lists and letterheads, and 
through snld phrase on some of aforesaid folders, but not on its address 
slips and envelopes, nor in connection with reproduction of its aforesaid 
trade-mark, nor with stamping of its said ware, nor with its corporate 
name, nor in all instances where said word was used in print, to reach all 
members of the public, nor all those coming in contact with said name, 
nor all memb('rs of the public shopping for flat and hollow ware, nor all 
tho~e who actually purchase Its said ware; 

With result that some members of the public were In fact misled through 
such inherently misleading designations US('d as aforesaid, which, together 
With mi:..leading Implications thereof, servf'd to attract prospective custorn
E>r!! to ware thus llet;lgnated and to cause them to look with favor thereon 
by reason thereof, and with tendency and capacity to lend memb('rs of the 
Plihlic, lnfornwd by many, but not all, rf'tallf'rs and clerks sf'lling sald ware 
of nroresald fact, to believe that snld ware, thus designated, contained at 
knst some golll, and to induce them to buy same bPcnuse of erroneous 
Lc·llC'f engendered as above SC't forth, and to divert trade to it from com
Jll'tltors engagl'd In ~ale in Interstate commerce of flnt, hollo\V and other 
Ware .oilaptf'd to and usf'd for same general purposes, and with etl'l'ct of 
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divPrting business to it from competitors who do not misrepresent ma
terials from which thPir ware Is made, but who truthfully and accurately 
state the facts in such rPspect, to their substantial injury and prejudice, 
and wit.h result of placing in the hands of retail dealer8 an Instrument of 
fraud and deception through which such dealers might mislead purchasing 
public and promote sale of such ware and cause purclmse thereof by mem· 
hers of public bPcause of misleading impres~ions thereby created: 

Jleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Defore Mr. John lV. AddiBon, trial examiner. 
Mr. Ilarry D. Miclwel for the Commission. 
Ilood & Ilahn, of Indianapolis, Ind., and Sanborn, Graves, Appel, 

Andre & Morton, of St. Paul, 1\Iinn., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 2G, 1914, entitled ".An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that The Amer
ican Dirigold Corporation, hereinafter referred to as respondent; has 
been and now is using unfair methods of competition in commerce 
as "commerce" is defined in said act, and it appearing to the Com
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

P ARAGRAPII 1. That said respondent, The American Dirigold Cor
poration, is a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of Indiana, with its 
office, factory, and principal place of business in the city of Kokomo 
in said State. 

PAn. 2. That said respondent is now and has been engaged for 
more than six months last past in the manufacture of an alloy desig
nated and described as "Dirigold'' and of tableware and other articles 
fabricated therefrom and in the sale of such tableware and other 
articles made from such alloy in commerce, as herein set out. Said 
respondent, in the course and conduct of its said business, causes the 
said tableware and other products manufactured from said alloy to 
be transported from its said place of business in Indiana to, into 
and through States of the United States other than Indiana to vari
ous and numerous customers in such other States. Respondent's 
usual course of dealing is to sell said products to department stores, 
jewelers, or other retail dealers through whom or which they are in 
turn sold to members of the consuming public. 
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PAn. 3. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are and 
have been engaged in the manufacture, sale, and distribution in com
merce of tableware and other articles of the same general kind and 
for the same purposes of use as those made and sold by respondent as 
aforesaid, some of which said ware is of sterling silver, some of silver 
plated ware and some of other materials, and such other individuals, 
firms and corporations have caused and do now cause their said 
tableware and other such articles as aforesaid, when sold by them, to 
be transported from the respective States of the United States where 
they are located to, into and through States other than the State of 
origin of the shipment thereof to the purchasers thereof at their
respective places of location. Said respondent has been, during the 
aforesaid time, in comp~tition in interstate commerce in the sale of 
its said tableware and other articles made from said alloy with such 
other individuals, firms, and corporations. 

PAR. 4. That the respondent, in connection with the sale of its said 
tableware and other articles made from said alloy, as aforesaid, rep
resents by the means and methods as herein set out that they contain 
gold. In truth and in fact, there is no gold in such tableware ,and 
other articles manufactured from said alloy. Said alloy and the 
products made therefrom by respondent are composed chiefly of 
aluminum and copper. The products made therefrom by respondent 
are highly polished and so finished that they are of the color, appear
ance and lustre of 14 karat gold. Respondent causes said alloy and 
the articles made therefrom to be named, designated and described 
as "Dirigold." Said name "Dirigold" is stamped by respondent on 
each article made from said alloy and sold by it, as aforesaid. It is 
the most prominent part of the trade-mark used by respondent in its 
advertising literature, letterheads and other printed matter. It is 
Used as a part of respondent's corporate name. It has also been 
~dopted by respondent as a descriptive term and is so used by it in 
Its printed matter. It is also used by its representatives and its retail 
dealers as the term to describe such products in conversation and 
otherwise. 
. Said name "Dirigold," so applied to articles containing no gold, is 
l~herent ly misleading in that it implies and serves as a representa
tiOn thn.t such products contain at least some gold. The use of said 
term as a name for such articles and in the connections, as aforesaid, 
further has the tendency and capacity to lead members of the public 
to believe that the products so designated contain gold and it has 
had nnd does have such effect. Respondent places on some of its 
Printed matter the statement "Dirigold contains no gold" and the 

l!'i8121"'-3!l-H 
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phrase "Contains No Gold" is sometimes used in conjunction with the 
trade-mark heretofore referred to. Such. statements and modifica
tions do not reach all members of the public nor all those who come 
in contact with the name "Dirigold." Neither do they reach all mem
bers of the public who shop for or buy respondent's ware. Not all 
ultimate buyers or prospective buyers of said products see or have the 
opportunity to see respondent's printed matter containing such state
ments and modifications. No such modifications are made by respond
ent on the stampings on its said ware nor in connection with its cor
porate name. Nor are they made in every instance where the word 
"'Dirigold" is used in its printed matter. Neither do such printed 
modifications affect the misleading effect of the word "Dirigold" as 
applied to respondent's ware when used by word of mouth. Nor do 
retail dealers make use of such modification~ in their advertisements. 

PAn. 5. That respondent in its circular advertising matter uses 
many stateml'nts, phrases and descriptive terms that serve to increase 
the said misleading effect of the word "Dirigold." Among such state
ments, phrn.scs and descriptive terms are the following: 

Color and neanty of Gold. 
• ! • the alluring golden color and finish, the marvelous sheen and lustre • • •. 
"• • tbt> prrfect harmony and effect when used with gold-trimmed Ilavlland I 
Here, in e1Tect, is the luxury and splendor of solid gold I 
Dirlgold will nlways retain its lustrous golden color because it's solid clear 

through. 
SOLID not plated. 
• • • its rich, warm, lustrous golden color " • •. 
Dirlgold-The fashionable and exquisite ware that possesses the color and 

lustrous beauty of gold! 
Like the precious metals-Dirlgold is solid clear through. 
No home nPe>d be denied the rare luxury and beauty of gold on the table 

and In the home. 
Dirlgold is truly-the ultimate gift of a Golden Age. 
Golden Anniversarif's-llow appropriate that Dirigold be always considered 

as the ideal glt't tor such momentous occasions. 

l)An. 6. That the representations and practices of respondent, as 
aforesaid, have had and do have the temlency and capacity to confuse, 
mislead and deceive members of the public into the belief that re
-spondent's said ware contains gold when such is not the fact, and to 
induce them to Luy the same Lecausc of such erroneous Lelief engen
dered as above set forth. Said representations and practices further 
result in placing in the hands of retail dealers, who handle and sell 
the same, un instrumC'nt of fraud and deception by means of which 
they may mislead the purchasing puLlic and promote the sale of such 
ware and cause the purchase thereof by members of the public who 
are thereby caused to entertain such mistaken belief. Said practices 
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of respondent also have the tendency and capacity to divert trade 
to respondent from competitors engaged in the sale in interstate com· 
merce of tableware of various kinds and articles of the same general 
kind as made and sold by respondent. There are among the competi· 
tors of respondent those who do not in any wise misrepresent the 
material or materials of which their products are made or the com
position of the same, but who truthfully and accurately state the 
facts in such regard without the use of misleading terminology or 
other misleading representations. As a result of respondent's said 
practices, as herPin set forth, substantial injury has been and is now 
being done by respondent to competition in commerce between and 
among the various States of the United States. 

PAR. 7. The above acts and things done by respondent are all to 
the injury and prejudice of the public and the competitors of respond
oent in interstate commerce within the intent and meaning of Section 
5 of an Act of Congress entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved Septl'mber 26, 1914. 

HEPORT, FINDINGS AS TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on 1\Iay 21, 1936, issued and served its 
complaint in this proceeding upon respondent The American Dirigold 
~orporation, charging it. with the use of unfair methods of competi
~Ion in commerce in violation of the provisions of said act. After the 
Issuance of said complaint, and the filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Harry D. Michael, attorney for 
the Commission, before John ,V. Addison, an examiner of the Com
mission theretofore duly· designated by it, and in opposition to the 
allegations of the complaint by Harold D. Hood, representing Hood 
and Hahn, attorneys for the respondent; and said testimony and 
ot~l{'r evidence were duly recorded and filed in the office of the Com
llllssion. On August 24, 1936, during the course of hearings, the 
Commission received and ordered filed respondent's amended answer. 
Ther~fter, the proceeding regularly came on for fmal hearing before 
the Commission on the said complaint, the amended answer thereto, 
!~'stbnony antl other evidence, briefs in support of the complaint nnd 
111 opposition thereto, nnd the oral arguments of counsel aforesaid; 
;nd the Commission having duly considered the same, and being now 
ully advised in the premises, finds that this proceeding is in the 
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interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRArH 1. The respondent, The American Dirigold Corpora
tion, is a corporation organized, existing and doing business under 
and by virtue of the laws of the State of Indiana, with its office, 
factory, and principal place of business at 1142 S. Main Street, in 
the city of Kokomo in said State. Said corporation was organizell 
August 13, 1035. 

PAR. 2. The respondent is now and has been engaged since on or 
about the time said corporation was organized, as aforesaid, in the 
manufacture of an alloy designated and described as "Dirigold" and 
of tableware, consisting of flatware and hollow ware, and other 
articles fabricated therefrom, and in the sale of such ware in com
merce between and among the various States of the United States 
and in the District of Columbia. The responuent in the course and 
conduct of its said business as aforesaid, causes and has caused the 
said tableware and other articles manufactured from said a11oy to 
be transported from its said place of business in Indiana to, into and 
through States of the United States other than Indiana to various 
and numerous customers in such other States to whom such ware is 
or has been sold. Respondent's usual course of dealing is and luts 
been to sell its said products to department stores, jewelry stores, or 
other retail store~ through which they are in turn sold to members 
of the consuming public. 

PAn. 3. During the time above mentioned other inuividuals, firms, 
anu corporations in various States of the Uniteu States are and have. 
been engaged in the manufacture, sale, aml uistribution in commerce 
b£>twePn and among the various States of the United States and in 
the District of Columbia of tableware, consisting of flatware ancl 
hollow ware, and other articles, of the same general kind as made' 
anti sold by respondent, us aforesaid, and for the same purposes of 
use, some of which is sterling silverware, some of which is silver
plated ware, and some of which is ware of other materials. Such 
oth£>r individuals, firms, and corporations have caused and do noW 
cause their said tableware anu other articles, us a foresaicl, when sold 
by them, to be transported from the r£>spective States of the United 
States where they are located to, into aml thrmwh States other than . . "' 
the State of or1gm of the shipment thereof to the purchasers of the 
same a their respective places of location. Among such competi
tors are U. Wallace and Sons Manufacturing Co., Wallingfortl, 
Conn.; Interna tiona! Silver Company, Meriden, Conn.; Oneida, LtJ., 
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New York, N. Y., and Oneida, N. Y., and National Silver Com
pany, New York, N. Y. Respondent has been, during the aforesaid 
time, in competition in interstate commerce in the &'tle of its said 
tableware and other articles made from said alloy with such other 
individuals, firms, and corporations. Such competition has been 
-direct and substantial. 

PAR. 4. The respondent, in connection with the sale of its said 
tableware and other articles made from said alloy, as aforesaid, has 
represented by the means and methods as herein set out that such 
tableware and other articlPs contain gold when in truth and in fact 
such is not the fact. Said alloy and the products made therefrom 
by respondent are composed chiefly of aluminum and copper. Other 
lllPtals enter into the composition of said alloy but the process is 
-claimed to be a secret one and respondent did not reveal their identi
ties on that account. However, there is no gold in said alloy or 
the products made therefrom. It was so admitted. The ware made 
from said alloy by respondent is highly polished and so finished that 
it is of the color, ap1warance and luster of gold, such appearance 
being that of 14-karat gold or 18-karat gold depending upon the dis
-cernment of t)le particular observer. Respondent has caused said 
alloy and the ware made thPrefrom to be named, designated, and 
described as "Dirigold." Said name "Dirigold" is stamped by re
spondent on pach article made from said alloy and sold by it as 
aforesaid. It is the most prominent part of the trade-mark used by 
l'espondent and placed upon its letterheads and. other printed matter. 
Said term is used. as a part of respondent's corporate name and ap
}>ears wherevPr the corporate name occurs on respondent's printed 
lnatter. Said word is also used by respondent as a descriptive term 
to describe its said ware. It is also used by respondent's representa
tives in the sale thereof and. by the retail d.ealers who sell it to the 
l>uhlic as the term to describe it in conversation and. otherwise. 

PAn. 5. The predeepssor of r£'spondent corporation in the conduct 
{).f sai<l business was The Dirigold Corporation, which prior corpora
tion had bN•n in the hands of a recein•r for several y£'ars before the 
Lusiness was acquired by respondent corporation. The Dirigold. 
~orporation and said receh·er had caused to be publishPd and placed. 
1? the hands of r£'tail d£'nkrs handlin~ said ware consi<lerable quanti-
1IPs of hookl£'ts and foltkrs <lescriptin th('r£'of. Said booklets and 
foldt>rs were g£'n£'rally in use by such deal£'rs from the time rrspon
~lent corpnration took m·pr the busin£'ss as aforesaid, to, and includ-
1111-\' the time durin1" which tPstimony was taken in this case. During 
~llch period of tin;e sueh draiPrs continued to use said booklets and 
alders in the sale of the ware manufactured and sold by respondent 
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and in advertising the same to the purchasing public. Respondent 
and its officers knew of this practice and took no adequate measures 
to secure discontinuance thereof. Respondent did not print or pub
lish any additional advertising literature during said period, except 
price lists, letterheads aml the like. Respondent by its tolerance 
of the use of said advertising literature, by its retail dealers, became 
responsible for such use and for the representations made therein. 
In a few instances respondent furnished copies of said booklet to its 
retail dealers for use in the sale of "Dirigold" ware. Said booklets 
and folders contained many statements, phrases and descriptive 
terms that served, when used in connection with the. word "Dirigold" 
to describe said ware, to create the belief that said. ware contained 
gold.. Among such statements, phrases and descriptive terms are 
the following: 

Color and llenuty of Gold. 
• • • the alluring golden color and finish, the marvelous sheen and 

lustre • • • 
• • • the perfect harmony and effect when used with gold-trimmed 

Haviland! 
Here, in efl'ect, Is the luxury and splendor of solid gold I 
Dirigold will always retain its lustrous golden color because it's solid clear 

through. 
SOLID not plated. 
• "' • its rich, warm, lustrous golden color • • •. 
Dirigold-The fashionable and exquisite ware that possesses the color and: 

lustrous beauty of gold! 
Like the precious metals-Dirigold is solid clear through. 
No home need be denied the rare luxury and beauty of gold on the table and 

In the home. 
Dlrlgold is truly-the ultimate gltt of a Golden Age. 
Golden Anniversaries. How appropriate that Dirigold be always considered 

as the Ideal gift for such momentous occasions. 

PAR. 6. Respondent has been accustomed to place on its price lists 
and its letterheads, but not on its address slips and envelopes, the 
phrase "contains no gold" in connection with reproductions of the 
trade-mark containing the word "Dirigold." Some of the folders 
previously referred to as having been distributed by the receiver, have 
printed. thereon at the top of each pa~e the phrase "Dirigold contains 
no gold." Such statements and modifications do not reach all mem
bers of the public nor all those who come in contact with the name 
"DirigoM." Neither do such expl'('ssions reach all members of the 
public who shop for flatware and hollow ware including respondent's 
said ware, nor do they reach all those who actually buy respondent's 
said ware. Not all ultimate buyers or prospective buyers of respond
ent's products see or have the opportunity to see printed matter 
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containing said statements and modifications above referred to. No 
such modifications are made by respondent on the stamping on its 
said ware, nor in connection with its corporate name, nor are they 
used in all instances where the word "Dirigold" is used in print. 
N eithPr are such expressions used by those who sell respondent's ware 
in every instance where said term "Dirigold'' is used when spoken by 
Word of mouth. l\lany retail dealers and clerks who sell "Dirigold" 
ware have made it a practice to inform customers and prospective 
customers that there is no gold in said ware but said information is
not given in all such cases. 

PAn. 7. Retail stores which handle "Dirigold" ware do their own 
newspaper advertising of the same. Some stores have used descrip
tive terms in so advertising "Dirigold." which, by use of the word 
"gold'' or similar h'rms therein to describe said ware, in connection 
with the word "Dirigold" have the tendency and capacity to create 
the beliPf that the ware so described contains gold. 

PAn. 8. The name "Dirigold" applied to ware containing no gold, 
especially when such ware has the appearance of gold, is inherently 
misleading in that it implies and serves as a representation that such 
articles contain at least some gold. The use of said term as a name 
for flatware, hollow ware, and other ware as made and sold by re
spondent, has the tendency and capacity to lead members of th& 
public to believe that the ware so designated contains gold. There 
have been instances where persons have entertained such belief by 
I·eason of said tPrm. Said tendency and capacity is increased by th& 
fact that the ware so designated has the appearance of gold. Fur
thermore, the use of descriptive terms such as those previously re· 
~erred to emphasizing the word "gold," or like expressions, serves to 
Increase the misleading effect of said term "Dirigold'' when used as 
af?resaid. Said term together with the misleading implication con
tamed therein, as aforesaid, serves to attract prospective customers 
to the ware so designated and to cause them to look upon it with 
favor because thereof. 

PAn. 9. The representations of respondent as aforesaid have had 
the tendency and capacity to confuse, mislead and deceive members 
~f the public into the belief that respondent's said ware contains at 
east some gold when such is not the fact, nnd to induce them to buy 
~he same because of the erroneous belief engendered as above set 
~tth nnd to div{'rt tr:Hl{' to rPRpon<lent from competitors engaged in 

t le sale in interstate commerce of flatware, hollow ware and other 
Ware adapted to and used for the same general purposes for which 
res~ondent's ware is used. There were and are among the com
Petitors of respondent those who do not misrepresent the materials 
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from which their ware is made but who truthfully and accurately 
state the facts in such respect. Respondent's said acts and prac
tices have tended to and do in fact divert business to respondent 
from its said competitors to the substantial injury and prejudice of 
such competitors. Moreover, the use of said term "Dirigold" to de
scribe and designate respondent's said ware and respondent's repre
sentations and practices in regard thereto, as herein set out, result in 
placing in the hands of retail dealers an instrum~nt of fraud and de
ception by means of which such dealers may mislead the purchasing 
public and promote the sale of such ware and cause the purchase 
thereof by members of the public because of misleading impressions 
thereby created. 

CONCLUSION 

The aforesaid acts and practices of the respondent, The American 
Dirigold Corporation, are to the prejudice of the public and of re
spondent's competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the amended answer of 
respondent, testimony and other evidence taken before John ,V. 
Addison, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in oppo
sition thereto, briefs filed herein, and oral arguments by Harry D. 
Michael, counsel for the Commission, and by Harold B. Hood, rep
resenting Hood and Hahn, counsel for the respondent, and the Com
mission having made its findings as to the facts and its conclusion 
ihat said respondent has violated the provisions of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It ia ordered, That the respondent, The American Dirigold Cor
poration, its officers, representatives, agents, and employees, in con
ucction with the offering for sale, sale, and distribution of tableware, 
consisting of flatware and hollow ware, and other articles made 
from an alloy of metals containing no gold, in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 
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Hl'presl'nting through the use of the word "dirigold" or "gold" or 
any coined "·orJ. containing the word "gold," alone or in connection 
or conjunction with any othl'r word or words, in its corporate name
or as descriptive of or as a trade-mark for its products, or in any 
other manner whatever, or through any other means or device, that 
such tableware, flatware, hollow ware and other articles contain gold. 

It is further ordered, That the respondent shall, within GO days 
after service upon it of this order, file with the Commission a report. 
in writing setting forth in dl'tail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

DIRIGOLD METALS CORPORATION 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA'fiON 
OF SEC. l'i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2815. Comp~aint, May 21, 1936-Decision, Aug. S, 1981 

Where a corporation engaged in the manufacture and sale of an alloy con
taining no gold, but composed chiefly of aluminum and copper, and of 
highly polished flat and hollow tableware and other articles fabricated 
therefrom, and so finished that they had color, appearance and luster of 
14-kara t or 18-karat gold, depending upon discernment of particular ob
server, In direct and substantial competit'on with those engaged in manu
facture, sale, and distribution in commerce among the various States 
nnd in the District of Columbia of similar tableware and other articles 
ot same general kind and for the same purposes, composed as case 
might be, of sterling silverware, silver-plated ware, and other materials-

Included word "Dirlgold" in ltl! corpomte name, and thus named, designated, 
and described said alloy and ware made therefrom, and stamped said 
word on each article made from said alloy, and sold by it as aforesaid, 
and featured and displayed same in trade-mark used by It and placed 
11pon Its printed matter and wherever in such matter its aforesaid cor
porate name occurred, and thereby falsely represf'nted that said table
ware and other articles contained gold, and through use in advertising 
matter distributed to customers, in connection with word "Dirlgold," of 
many statements, phrases, and descriptive terms, such as "Dirigold 
• • • possesses the color and lustrous beauty of gold!" "No home 
llf'Cd be denied the rare luxury and bf>auty of gold on the table and In 
the home," "Golden Anniversaries • • • the Ideal gift tor such 
momentous occasions," "SOLID not plated," served to create belle! thnt 
said ware contained gold; 

\Vlth result that some members of the public were In fact misled through 
such inbez·ently mlslending designation usPd as aforesaid, which, to
gether with misleading Implications thereof, served to attract prospPc
t!ve customers to ware thus designated and to cause them to look with 
favor thereon by reason thereof, and with tendency and capacity to 
confuse, mislead and deceive members of the public into the erroneous 
belief tbat its said ware contained at least some gold, and to Induce 
them to buy same because of the erroneous belief thus engendered, and 
to divert trade to it from competitors engaged In sale In interstate com
merce of fiat, hollow and other ware adapted to and used for same 
gPneral purpo:;es, and with e11\•ct of diverting business to It from com
vetltors who do not nJisrepresPHt mntPrlals from whleh their ware Is 
made, but who truthfully and accurately state the facts In such rel'lpects, 
to their substantial Injury and pr('judkf', and with result of placing 
In the hands of retail dPal<'rs an instrumPnt of fraud and deception 
throu~h which ~;ud1 d(•alpr-s might mlsll.'ad and dl'ceh·e Jlllrchnslug public 
and promote ~ale of !Such ware, and c-ause purchases thereof by mem
bers of JlUbllc heeause of misleading lmpn·sslon thereby created: 



DIRIGOLD METALS CORP. 665 
664 Complaint 

Held, That such act~; and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Air. John 1V. Addison, trial examiner. 
Mr. Ilarry D. llfichael for the Commission. 
McLeod, Fixel & Fixel, of Detroit, Mich., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Dirigold 
l\Ietals Corporation, hereinafter referred to as respondent, has been 
and now is using unfair methods of competition in commerce as 
"commerce" is defined in said act, and it appearing to the Commis
~ion that a proceeding by it in respect thereof would be in the public 
Interest, hereby issues its complaint stating its charges in that respect 
as follows: 
• PARAGRAPH 1. That said respondent, Dirigold Metals Corporation, 
1~ a corporation organized, existing, and doing business under and by 
''Irtue of the laws of the State of Delaware, with its office, factory, 
and principal place of business in the city of Darrington, in the State 
<lf Illinois. 

PAn. 2. That said respondent is now and has been engaged for more 
than six months last past in the manufacture of an alloy designated 
and described as "DiriO'old" and of tableware and other articles fab-. ~ 

ticated therefrom, and in the sale of such tableware and other articles 
1l1ade from such alloy in commerce, as herein set out. Said respond
~nt, in the course and conduct of its said business, causes the said 
tableware and other products manufactured from said alloy to be 
transported from its said place of business in Illinois to, into and 
through States of the United States other than Illinois to various and 
numerous customers in such other States. Respondent's usual course 
·of dealing is to sell said products to department stores, jewelers, or 
other retail dealers through whom or which they are in turn sold to 
members of the consuming public. 

PAn. 3. That, during the time above mentioned, other individuals, 
firms, and corporations in various states of the United States are and 
llave been engaged in the manufacture, sale, and distribution in 
~ommerce of tableware and other articles of the same general kind 
and for the same purposes of use as those made and sold by respond
ent, as aforesaid, some of which said ware is of sterling silver, some 
of silver plated ware and some of other materials, and such other 



666 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25F. T. C. 

individuals, firms, and corporations have caused and do now cause
their said tableware and other such articles, as aforesaid, when sold 
by them, to be transported from the respective States of the United 
States where they are located to, into and through States other than 
the State of origin of the shipment thereof to the purchasers thereof 
at their respective places of location. Said respondent has been, 
during the aforesaid time, in competition in interstate commerce 
in the sale of its said tableware and other articles made from said 
alloy with such other individuals, firms, and corporations. 

PAR. 4. That the respondent, in l'Oillwction with the sale of its said 
tableware and other articles made from said alloy, as aforesaid, rep
resents by the means and metholls as herein set out that they contain 
gold. In truth and in fact, there is no gold in such tableware and 
other articles manufactured from said alloy. Said alloy and the 
products ma(le therefrom by respondent are composed chiefly of 
aluminum and copper. The products made from said alloy by 
respondent are highly polishe(l and so finished that they are of the 
color, appearance and lustre of 14-karat gold. Respondent causes said 
alloy and the articles made therefrom to be named, designated and 
described as "Dirigold." Said name "Dirigold" is stamped by 
respondent on each article made from said alloy and solJ by it, as 
aforesaid. It is the most prominent part of the trade-mark used by 
respondent in its advertising literature, letterheads, and other printed 
matter. It is used as a part of respondent's corporate name. It has 
also been adopted by respondent as a descriptive term and is so used 
by it in its printed matter. It is also used by its repre~entatives and 
its retail dealers as the term to describe such products in conversation 
and otherwise. 

Said name "Dirigold," so applied to articles containing no gold, is 
inherently misleading in that it implies and serves as a representation 
that such products contain at least some gold. The use of said term 
as a name for such articles and in the connections, as aforesaid, 
further has the tendency and capacity to lead members of the public 
to believe that the products so designatf'd contain gold and it has had 
and does have such effect. 

PAR. 5. That respondent in its circular advf'rtising mattf'r uses 
many statements, phrases and descriptive terms that serve to increase 
the sttid misleading effect of the word "Dirigold." .Among such state
ments, phrases and descriptive terms are the following: 

Dlrlgold-The faj;hfonoLle and t>xqul;,!te wore that possesses the color and 
lustrous beauty or gold! 

Like the pri.'Cions metals-Dirlgold Is solid cleor through. 
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No home need be denied the rare luxury and beauty of gold on the table and 
In the home. 

Dirigold is truly-the ultimate gift of a Golden .Age. 
Golden .Anniversaries. How approp'riate that Dirlgold be always considered 

tts the ideal gift for such momentous occasions. 
SOLID not plated. 
• "' • its rich, warm, lustl'Ous golden color • • •. 

PAn. G. That the representations and practices of respondent, as 
aforesaid, have had and do have the tendency and capacity to confuse, 
mislead, and deceive members of the public into the belief that 
l'espondent's said ware contains gold, when such is not the fact, 
and to induce them to buy the same because of such erroneous 
belief engendered as above set forth. Sa ill representations and 
practices further result in placing in the hands of retail dealers, who 
handle and sell the same, an instrument of fraud and deception by 
Jneans of which they may mislead the purchasing public and promote 
the sale of such ware and cause the purchase thereof by members of 
the public who are thereby canse1l to entertain such mistaken belief. 
Said practices of respondent also have the tendency and capacity to 
~livert trade to respondent from competitors engaged in the sale in 
Interstate commerce of tableware of various kinds and articles of 
tl1c same general kind as those made and sold by respondent. There 
Ul'e among the competitors of rl'spondent those who do not in any 
\rise mist·epresent the material or materials of which their products 
al'e made or the composition of the same, but who truthfully and 

. ~ccurately state the facts in such rrgard without the use of mislead
lllg- terminology or other misleading representations. As a result of 
l'b;llOlldellt's said practices, as herein set forth, substantial injury 
has been and is now bt'ing done by respondent to competition in com
llleJ·ce between an<l among the various States of the United States. 

PAu. 7. The above acts and things done by respondent are all to 
the illjmy and prejudice of the public and the competitors of respond
e.nt in interstate commerce within the intent and meaning of Sec
bon 5 of an Act of C01wress, entitled "An Act to create a Federal T e 

rude Commission, to define its powers and duties, and for other 
llUrposes," approwd September 2G, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of nn Act of Congress approved Sep
te~~er 2G, 1914:, entitled "An Act to create a Federal Trade Com
~lSSlon, to define its powers and duties, nnd for other purposes," 
. e Federal Trade Commission on May 21, 1936, issued and served 
lf:s complaint in this proceeding upon respondent Dirigold Metals 



668 FEDERAL TRADE COl\IMISSION DECISIONS 

Findings 25 F. T. C. 

Corporation, charging it with the use of unfair methods of competi
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint, and the filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Harry D. Michael, attorney 
for the Commission, before J olm "\V. Addison, an examiner of the
Commission theretofore duly designated by it, and in opposition 
to the allegations of the complaint by Rowland "\V. Fixel, represent
ing McLeod, Fixel and Fixel, attorneys for the respondent: and said 
testimony and other evidence were duly recorded and filed in the
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, briefs in support 
of the complaint and in opposition thereto, and the oral arguments 
of counsel aforesaid; and the Commission having duly considered 
the same, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO Tim FACTS 

PARAGRAPH 1. The respondent, Dirigold Metals Corporation, is a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of Delaware, with its office, factory, 
and principal place of business in the city of Darrington, in the 
State of Illinois. Said corporation was organized in January 1934· 

PAR. 2. The respondent is now and has been engaged since on or 
about July 3, 1035, in the manufacture of an alloy designated aud 
described as "Dirigold'' and of tableware, consisting of flatware and 
hollow ware, and other articles fabricated therefrom, and in the 
sale of such ware in commerce between and among the various State9 
of the United States. The respondent, in the course and conduct. of 
said business as aforesaid, causes and has caused the said tableware 
an<l other articles manufactured from sai<l alloy to be transported 
from its said place of business in Illinois to, into, and through 
States of the United States oth('r than Illinois, to various and nu· 
merous customers in such other States to whom such ware is or haS 
been sold. Respon<l('nt's usual course of <lealing is and has been t.'' 
!"ell its said products to distributors or wholesalers and to retail 
d('alers through whom they are in turn sold to members of the con
suming public. 

PAR. 3. Dnring the time above mentioned other individuals, firln:, 
and corporations in various States of the United States are and hare 
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been engaged in the manufacture, sale, and distribution in com
merce between and among the various States of the United States 
nnd in the District of Columbia of tableware, consisting of flat
ware and hollow ware, and other articles of the same general kind 
as made and sold by respondent, as afor.esaid, and for the same pur
poses of use, some of which is sterling silverware, some of which is 
silverplated ware and some of which is ware of other materials. 
Such other individuals, firms, and corporations have caused and 
do now cause their said tableware and other articles as aforesaid, 
when sold by them, to be transported from the respective States of 
the United States where they are located to, into, and through 
States other than the State of origin of the shipment thereof to the 
purchasers of the same at their respective places of location. Among 
such competitors are R. Wallace and Sons Manufacturing· Com
pany, w·allingford, Conn.; International Silver Company, Meriden, 
Conn.; Oneida, Ltd., New York, N. Y., and Oneida, N. Y.; and 
National Silver Company, New York, N. Y. Respondent was, dur
ing the aforesaid time, in competition in interstate commerce in 
the sale of its said tableware ana other articles made from said alloy 
with such other individuals, firms, and corporations. Such compe
tition has been direct and substantial. 

PAR. 4. The respondent, in connection with the sale of its said 
tableware and other articles made from said alloy, as aforesaid, has 
represented by the means and methods as herein set out that such 
tableware and other articles contain gold, when in truth and in 
fact such is not the fact. Said alloy and the products made there
from by respondent are composed chiefly of aluminum and copper. 
Other metals enter into the composition of said alloy but the proc
ess is claimed to be a secret one and the respondent did not reveal 
their identities on that account. However, there is no gold in said 
alloy or the products made therefrom. It was so admitted. The 
Ware made from said alloy by respondent is highly polished and 
so finished that it is of the color, appearance and luster of gold, such 
appearance being that of fourteen-karat gold or eighteen-karat gold 
depending upon the discernment of the particular observer. Re
~pondent has caused said alloy and the articles made therefrom to 
be named, designated and described as "Dirigold." Said name 
''Dirigold" is stamped by respondent on each article made from 
flaid alloy and sold by it as aforesaid. It is the most prominent 
Part of the trade-mark used by respondent and placed upon its 
Printed matter. Said term is used as a part of respondent's corpo
rate name ancl appears wherever the corporate name occurs on 
respondent's printed matter. Said word is also used by respondent 
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as a descriptive term to describe its said ware. It is also used by 
respondent's representatives in the sale of said ware as well as by 
distributors and wholesalers thereof and also by the retail dealer:) 
who sell it to the public as the term to describe it in conversation 
and otherwise. 

PAR. 5. Respondent, in its advertising matter distributed to its 
.customers, used many statements, phrases and descriptive terms 
which, when used to describe said ware in connection with the word 
"Dirigold," served to create the belief that said ware contained gold. 
Among such statements, phrases and descriptive terms are the fol· 
lowing: 

Dirigold-The !nshionahle and exqnislte ware that pos!,:esses the color nnd 
lustrous hNluty of gold. 

Like the Prt'cious metnls-Dirlgold is solid clmr throngh. 
No home llPeu be dPnit>d the rare luxnry and hPauty of gold on the table and 

In the home. 
Dirl:.:old I>~ t1·u!y-the ultimnte gift of n Goldt>n Age. 
Golden Aunln•rsaries. Ilow appropriate thnt Dirlgold he alwnys <·on:<i<lt'red 

ns the ldt•al gift for sueh momentoml occasions. 
SOLID not plated. 
• • • Its rich, warm, lustrous golden color • • •. 

PAR. G. Retail stores whil'h handle m.;pmHlent's said ware do their 
own newspaper adn•rtising of the same. Some stores have used 
descripti,·e terms in so advertising "Dirigold" which, by use of the 
word "gold" or similar terms therein to describe said ware in con· 
nection with the word "Dirigold" have the tendency and capacity to 
create the belief that the ware so described contains gold. 

PAR. 7. The name "Dirigold" applied to ware containing no gold, 
especially when such ware has the app('arance of gold, is inherently 
misleading in that it implies and serves as a representation that such 
ware contains at least some gold. The use of said term as a name for 
flatware, hollow ware, and other ware as made and sold by respond· 
ent has the tendency and capacity to lead members of the public to 
believe that the ware so designated eontains goltl. Some members 
of the public lun·e in fact lJeen so misled alHl lun·e entertained the 
helief that "Dirigoltl" ware eontains gold, which said L('lief was 
eng('ndered l,y the use of said word "Dirigold'' or Ly a combination 
of the impression creatNl by said word "Dirigold" and the uppear
ance of the ware to which it was applied. The tendency and 
capacity to mislead by use of the word "Dirigold" to describe said 
ware is increas('d by the fact that the ware so designated has the 
appearance of gold. Furthermore, the use of descriptive terms such 
ns those previously referred to emphasizing the word "gold" or like 
.expressions, serves to increase the misleading effect of said ternl 
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"Dirigold" when used as aforesaid. Said term, together with the 
misleading implication contained therein, as aforesaid, serves to at
tract prospective customers to the ware so designated and to cause 
them to look upon it with favor because thereof. 

PAn. 8. The representations of respondent as aforesaid have had 
the tendency and capacity to confuse, mislead and deceive members 
of the public into the belief that respondent's said ware contains at 
least some gold, when such is not the fact, and to induce them to 
buy the same because of the erroneous belief engendered as above set 
forth, and to divert trade to respondent from competitors engaged 
in the sale in interstate commerce of flatware, hollow ware, and other 
Ware adapted to and used for the same general purposes for which 
respondent's ware is used. There were and are among the com
Petitors of respondent those who do not misrepresent the materials 
from which their ware is made but who truthfully and accurately 
state the facts in such respect. Respondent's said acts and practices 
have tended to and do in fact divert business to respondent from its 
said competitors to the substantial injury and prejudice of such 
competitors. 1\Ioreover, the use of the term "Dirigold" to describe 
a.nd designate respondent's said ware, and respondent's representa
tions and practices in regard thereto, as herein set out, result in 
Placing in the hands of retail dealers an instrument of fraud and 
~eception by means of which such dealers may mislead the purchas
Ing public and promote the sale of such ware and cause the purchase 
thereof by members of the public because of misleading impressions 
thereby created. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Dirigold 
Metals Corporations are to the prejudice of the public and of re
~Pondent's competitors and constitute unfair methods of competition 
In commerce, within the intent and meaning of Section 5 of an Act 
of Congress approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER '1'0 CEASE AND DESIST 

. 'I'his proceedinO' havinO' been heard by the Federal Trade Commis-
~ ~ ~ 

t 0~ upon the complaint of the Commission, the answer of respondent, 
estunony and other evidence taken before John ,V, Addison, an 

e:lrallliner of the Commission theretofore duly designated by it, in 
~upport of the allegations of said complaint and in opposition thereto, 
l'lefs filed herein, and oral arguments by Harry D. )fichael, counsel 

1~812lm__SD----43 
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for the Commission, and by Rowland ·w. Fixel, representing McLeod, 
Fixel and Fixel, counsel for the respondent, and. the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent, Dirigold Metals Corporation, 
its officers, re.presentatives, agents, and. employees, in connection with 
the offering for sale, sale and distribution of tableware, consisting 
of flatware and hollow ware, and other articles mad.e from an alloy 
of metals containing no gold, in interstate commerce or in the Dis
trict of Columbia, do forthwith cease and desist from: 

Representing, through the use of the word "dirigold" or "gold" or 
any coined word. containing the word "gold," alone or in connection 
or conjunction with any other word or words, in its corporate name 
or as d.cscripti ve of or as a trade-mark for its prod.ucts, or in any 
other manner whatever, or through any other means or device, that 
such tableware, flatware, hollow ware and other articles contain gold. 

It is further ordered, That the respond.ent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE :MATTER OF 

DIRIGOLD DISTRIBUTORS, INC. 

COMPLAINT, FINDINGS, AND OHDER IN REGARD '1'0 TilE ALLEGED VIOLATION 
OF SEC. 6 OF AN ACT OF CONGRESS APrROVED SErT. 20, 1914 

Docket 2816. Complaint, May 'U, 1936-Decision, Aug. 3, 1997 

Where a corporation engaged in sale at retail, chiefly, of highly polished, flat 
ond hollow tableware and other articles made of alloy containing no gold,. 
but composed chiefly of aluminum and copper, and so finished that they 
had the color, appearance and luster of 14-karat or 18-karat gold, depend· 
ing upon the discernment of the particular observer, in direct and 
substantial competition with those engaged in sale and distribution, in 
commerce among the various States and in the District of Columbia, of 
similar tableware and other articles of the same general kind and for 
the same purposes, composed, as case might be, of sterling silver, silver
plated ware, ond other materials-

Included word "Dlrlgold" in its corporate name and thus made use thereof in 
its printed matter and otherwise, and sold said ware undPr said name and 
os a descriptive term thereof, ond with each piece thereof thus stamped, 
and made use of printed matter in its business in promoting sale of said 
ware, in which said word was most prominent part of trade mark thereon 
depleted, and thereby falsely represented that said ware contained gold, 
and through use in circular advertising matter, in connection with word 
"Dirlgold," of many statements, phroses and descriptive terms, such as 
""' * * a wonderful merchandise with the color of fine gold * * *," 
""' * * the homogeneity of structure, the fine texture, and the lustrous 
brilliance of gold, * * *," "* * * may be quite truthfully described as 
DETTER THAN GOLD," "Beautiful as Gold," "Here, in effect, is the luxury 
and spl(•ndor of solid gold," "SOLID not plated,""* • * the ultimate gift of 
a Golden Age," and "Golden Anniversaries * • * ldeol for such momentous 
occasions," served to create impression that said ware contained gold, and 
fallt•d, through such qualifications as "Contains no gold" on some of its 
Printed matter and in connection with aforesaid trade mark on some of such 
matter, but not in connection with stamplugs thereof nor with its said 
corporate name in all instances where word was used in print, nor in every 
hustance by those making oral use of word in selllug such wore, to reach 
au members ot the public, or all those coming in contact with said name, 
or all members of the public shopping tor flat and hollow wore including 

\\' that sold by it, or all those actually buying such ware; 
lth result that some members of the public were in fact misled through 

such i11herently mlsleodlng designation, used as aforesaid, which, togethet> 
With misleading implications thereof, served to attract }Jrospectlve 
customers to ware thus designated and cause them to look with favot> 
thereon by rrason thrreot, and with tendency and capacity to confusl', 
Inislead, nnd deceive members of the public, notwlthstondlng proctlce of 
its rrpreHentatl\'E'S of Informing customrrs there was no gold in such ware, 
into erroneous beiiPf thnt its sold products contained at least some gold, 
llnd to induce th£'m to buy same because of erroneous belief thus engen-
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dered, and to divert trade to it from competitors engaged iu sale in 
interstate commerce of flat, hollow and other ware adapted to and used 
for same general purposes, and with effect of diverting business to it 
from competitors who do not misrepresent the materials from which their 
ware is made, but who truthfully and accurately state the facts in such 
respect; to their substantial injury and prejudice: 

Held, That such nets and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John lV. Addison, trial examiner. 
},fr. Harry D. Michael for the Commission. 
flood & Hahn, of Indianapolis, Ind., and Sanborn, Graves, Appel, 

Andre & Morton, of St. Paul, 1\Iinn., for respondent. 

Co11IPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Dirigold 
Distributors, Inc., hereinafter referred to as respondent, has been 
and now is using unfair methods of competition in commerce as 
"commerce'' is defined in said act, and it appearing to the Commis· 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. That respondent, Dirigold Distributors, Inc., is fl 

corporation organized, existing, and doing business under and bY 
virtue of the laws of the State of Illinois, with its office and principal 
place of business in the city of Chicago in said State. 

PAn. 2. That said respondent is now and has been engaged for more 
than two years last past in the sale in commerce of tableware and 
other articles designated and described ns "Dirigold," as herein set 
out. Said respondent sells said products at retail to members of the 
consuming public and acts as a retail outlet for the manufacturer 
thereof. Said respondent, in the course and conduct of its said busi· 
ness, causes said products, when sold by it, to be transported from itS 
said place of business in Illinois to, into and through States of the 
United States other than Illinois to customers in such oth('r States to 
'"hom such products are or have been sold. 

PAn. 3. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are nnd 
have been engaged in the sale and distribution in commerce of table· 
ware and other articles of the same general kind and for the saJl'le 
purposes of use as those so]d by respondent, as aforesaid, some of 
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which said ware is of sterling silver, some of silver plated ware, and 
some of other materials, and such other individuals, firms, and cor
porations have caused and do now cause their said tableware ancl 
other such articles, as aforesaid, when sold by them, to be trans
portetl from the respective States of the United States where they 
are located to, into and through States other than the State of origin 
of the shipment thereof to the purchasers thereof at their respective 
Places of location. Said respondent has been, during the aforesaid 
time, in competition in interstate commerce in the sale of its said 
tableware and other articles designated and described as aforesaid 
With such other individuals, firms, and corporations. Some of such 
competitors sell their protlucts directly to the purchasing public 
While others sell to dealers through whom or which they are in turn 
sold to members of the public. 

PAn. 4. That the respondent, in connection with the sale of its said 
tableware anti other articles, as aforesaid, represents by the means 
nnd methotls as herein set out that such products contain gold. In 
truth and in fact, saitl products do not contain any gold but are made 
from an alloy consisting of other metals, the chief of which are 
n~uminum anti copper. Said products made from such alloy are 
highly polished anti so finished that they are of the color, appearance 
and lustr;e of 14-carat gold. 

Saitl name "Dirigold" is stampetl on each article made from said 
alloy so sold by respondent. It is the most prominent part of the 
~rade-mark used by respondent in its advertising literature, letter-

Cads and other printetl matter. It is used as a part of respondent's 
corporate name. It has been adoptetl by respondent as a descriptive 
term anti is so used by it in its printed matter. It is also used by 
~espontlent's representatives as the term to describe such products 
In conversation anti otherwise. 
. ~n.iu name "Dirigold," so applied to articles containing no gold, 
1 ~ Inherently misleatling in that it implies and serves as a representa
!Ion that such protlucts contain at least some gold. The use of saiu· 
erm as a name for such articles further has the tendency and ca
~ac.ity to lead members of the public to believe that the products so 
l{CSlgnated contain gold and it has hat! and does have such effect. 

espondent places on some of its printed matter the statement "Diri
folJ contains no gold" and the phrase "Contains No Gold'' is some
t ImPs Used in conjunction with the trade-mark heretofore referred 
t~· Such statements and modifications do not reach all members of 

1~ Public nor all those who come in contact with the name "Diri
go d." Neither do they reach all members of the public who shop for 
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or buy said ware. Not all ultimate buyers or prospective buyers of 
said products see or have the opportunity to see respondent's printed 
matter containing such statements and modifications. No such modi
fications occur in connection with the stampings on said ware nor in 
connection with respondent's corporate name. Nor are they made 
in every instance when the word "Dirigold" is used in its printed 
matter. Neither do such printed modifications affect the misleading 
effect of the word "Dirigold'' as applied to respondent's ware when 
used by word of mouth. Formerly, respondent made no such modi
fications or explanatory statements in its printed matter as above 
described. 

PAR. 5. That respondent in its circular advertising matter uses 
many statements, phrases and descriptive terms that serve to increase 
the said misleading effect of the word "Dirigold." Among such 
statements, phrnses and descriptive terms are the following: 

Dirlgold is a wond<•rful merchandise with the color of floe gold • • •. 
It has the homogeneity of structure, the ftne texture, nnd the lustrous bril· 

llances of gold, • • •. 
Dirlgold mny be quite truthfully described as DETTER THAN GOLD. 
The Jlpauty and Color of Gold with Dirlgold. 
• • • Dlrlgohl-wilh its irresistible golden beauty. 
neautifnl as Gold. 
Color and lleauty of Gold. 
• • • the alluring golden color and finish, the marvelous sheen and 

lustre • • •. 
Here, in etl'ect, is the luxury and splendor of solid gold I 
• • • the perfect harmony and effect when used with gold-trimmed 

llavllnndl 
Dlrlgolu will always retain lts lustrous golden color because it's solid clear 

through. 
SOLID not plated. 
• • • its rich, warm, lustrous golden color • • •. 
Dlrlgold-The fashionable and exquisite ware that possesses the color and 

lustrous beauty of gold! 
Like the precious metals-Dirlgold is solid clear through. 
No home need be denied the rare luxury and beauty of gold on the table 

and In the home. 
Dlrlgold Is truly-the ultlmn te gift of a Golden Age. 
Golden Annh·ersarlcs. How appropriate tllat Dlrlgold be always considered 

as the i<lt>nl gift tor such momentous occasions. 

PAR. G. That the representations nnd practices of respondent, as 
aforesaid, have had and do have the tendency and capacity to con· 
fuse, mislead, and d.eceive members of the public into the belief that 
said ware so sold by respontlent contains gold when such is not the 
fact, and to induce them to buy the same because of such erroneous 
Lelief engendered as above set forth. Said practices of respondent 
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also have the tendency and capacity to divert trade to respondent 
from competitors engaged in the sale in interstate commerce of 
tableware of various kinds and articles of the same general kind 
as those sold by respondent. There are among the competitors of 
respondent those who do not in any wise misrepresent the material 
or materials of which their products are made or the composition of 
the same, but who truthfully and accurately state the facts in such 
~·egard without the use of misleading terminology or other mislead
Jng representations. As a result of respondent's said practices, as 
herein set forth, substantial injury has been and is now being done 
by respondent to competition in commerce between and among the 
various States of the United States. 

PAn. 7. The above acts and things done by respondent are all to 
the injury and prejudice of the public and the competitors of re
spondeut in interstate commerce within the intent and meaning of 
Section 5 of an Act of Congress entitled "An Act to create a Federal 
'l'rJ.de Commission, to define its powers and duties, and for other 
llltrrosrs," approved September 26, 1914. 

HtronT, FINDINGS AS TO THE FACTS, AND OnnEn 

Pursuant to the provisions of an Act of Congress, approved 
Septt>mber 26, 1914, pntitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
!he Federal Trade Commission, on May 21, 1936, issued and served 
lts complaint in this proceeding upon respondent Dirigold Distribu
~ors, Inc., charging it with the use of unfair methods of competition 
~n commerce in violation of the provisions of said act. After the 
Issuance of said compbint and the filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Harry D. Michael, atbrney 
for the Commission before John \V. Addison, an examiner of the 
·Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Harold D. Hood, representing 
Irood nnd Hnhn, attorneys for the respondent; and said testimony 
and other evidE'nce were duly recorded and filed in the office of the 
'Commission. On August 24, 1936, during the course of hearings, 
the Commission recci ved and ordered filed respondent's amended 
~nswer. Thereafter, the proceeding regularly came on for final 
learing before the Commission on the said complaint, the amended 
answer thereto, testimony and other evidmce, briefs in support of 
the complaint and in opposition thereto, and the oral arguments of 
eouns£1] aforesaid; and the Commission having duly considered the 
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same, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom; 

FINDINGS AS TO THE FACTS 

PAR,\GHAPH 1. The respondent, Dirigold Distributors, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Illinois, with its office and principal 
place of business at 70 East Jackson Boulevard, in the city of 
Chicago, in said State. Said corporation was organized on October 
29, 1930. 

PAR. 2. The respondent is now and has been engaged since said 
elate of organization in the sale in commerce between and among the 
various States of the United States of tableware, consisting of flat
ware and hollow ware, aml other articles designated and described 
as "Dirigold." Respondent sells said ware generally at retail direct 
to members of the consuming public. Said business is confined 
largely to the city of Chicago and vicinity. Sales are made and 
have been made, however, to members of the public located in States 
other than Illinois. In a few instances, during the year 1034, re
spondent sold said ware at wholesale to retail dealers located in 
States other than Illinois. The respondent, in the course and con
duct of its said business as aforesaid, causes and has <"aused said ware 
to be transported from its said place of business in Illinois to, into 
and through States of the United States other than Illinois to various 
and numerous customers in such other States, to whom said ware is 
or has been sold. 

PAn. 3. During the time above mentioned other individuals, firms, 
and corporations in various States of the United States are and have 
been engaged in the sale and distribution in commerce between and 
among the various States of the United States and in the District 
of Columbia, of tableware, consisting of flatware and hollow ware, 
and other articles, of the same general kind and for the same purposes 
of use as the ware sold by rcspond<'nt as aforesaid, some of which 
said ware is of sterling silver, some of silver-plate, and some of other 
materials. Such other individuals, firms, and corporations have 
caused nnd do now cause their said tableware nnd other articles, as 
aforesaid, when sold by them, to be transported from the respective 
Stnt<>s of the United States where they are located to, into and 
thl'ough States other than the State of origin of the shipment thereof 
to the purchasers of tho same at their respective places of location. 
Respondent has been, during the aforesaid time, in competition in 
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interstate commerce in the sale of its said tableware and other arti
cles made from said alloy, with such other individuals, firms, and 
corporations. Such competition has been direct and substantial. 

PAR. 4. The respondent in connection with the sale of said ware, 
as aforesaid, has represented by the means and methods herein set 
out, that such ware contains golU when in truth and in fact such is 
not the fact. The ware so sold by respondent and described and 
designated as "Dirigold" is composed of an alloy consisting chiefly 
of aluminum and copper. Other metals enter into the composition 
of said alloy, but the process is claimed to be a secret one, and their 
identities were not revealed. It was admitted, however, that there 
~s no gold in said alloy or the products made therefrom. Said ware 
Is highly polished and so finished that it is of the color, appearance 
and luster of gold, such appearance being that of 14-karat gold or 
18-karat golU depending upon the discernment of the particular 
ob~erver. The name "Dirigold" is stamped upon each piece of said 
Ware sold by respondent. It is the most prominent part of the 
trade-mark depicted on the printed matter used by respondent in its 
business and in promoting the sale of said ware. Said term is also 
Used as a part of respondent's corporate name and appears wherever 
the corporate name occurs on respondent's printed matter. Said 
Word is also used by respondent as a descriptive term to describe 
said ware. It is also used by respondent's representatives in the sale 
thereof as the term to describe it in conversation and otherwise. 

PAn. 5. Respondent, in its circular advertising matter, has used 
lnany statements, phrases and descriptive terms in describing said 
W~re that served to create the impression, when used in connection 
With said word "Dirigold," that said ware contains gold. Among 
Elllch statements, phrases, and descriptive terms so used are the 
followincr · 

1:>' 

Dirlgold is a wonderful merchandise with the color of fine gold • • •. 

1
. It hns the homogen<'ity of structure, the fine texture, and the lustrous brll
lance of gold, • • •. 

D!rigold mny be quite truthfully described as DETTER THAN GOLD. 
'l'he lleauty and Color of Gold with Dirlgold. 
" • • Dirlgold-with Its irresistible golden beauty. 
Deautlful as Gold. 
~olor and lleauty ot Gold. 

l • • the alluring golden color and finish, the marvelous sheen and 
Ustre • • • 

I . 
Iere, In effect, is the luxury and splendor of solid gold I 

II • • • the }X'rfect harmony and effect when used with gold-trimmed 
al"IJund 1 

Dirlgold will always retain its lustrous golden color l1ecnuse It's solid 
clear through. 
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SOLID not plated. 
• * • its rich, warm, lustrous golden color • • •. 
Dirlgold-The fashionable and exquisite ware that possesses the color and 

lustrous beauty of gold! 
Like the precious metals-Dirlgold Is solid clear through. 
No home need be denied the rare luxury and beauty of gold on the table 

and In the borne. 
Dirigold is truly-the ultimate gift of a Golden Age. 
Golden Anniversaries. How appropriate that Dirigold be always cousi<l

ered as the Ideal gift for such momentous occasions. 

P .AR. 6. On some of the printed matter used by respondent the 
statement "Dirigold contains no gold" has been used. Also th() 
phrase "contains no gold" has been used on some of such printed 
matter in com:iection with the trade-mark containing the word 
''Dirigold." Such statements and modifications do not reach all 
members of the public nor all those who come in contact with the 
r•ame "Didgold." Neither do such expressions reach all members 
of the public who shop for flatware and hollow ware including the 
said ware sold by respondent. Nor do they reach all those who 
actually buy said ware. Not all buyers or prospective buyers of 
said ware see or have the opportunity to see printed matter con
taining said statements and modifications above referred to. No 
~uch modifications are made on the stampings on said ware, nor in 
connection with respondent's corporate name, nor are they used 
in all instances where the word "Dirigold'' is used in print. Neither 
llfe such expressions used by those who sell said ware in every in
E>tance where said term "Dirigold" is us<'d when spoken by word 
of mouth. Uepresentativ('s of responJent have made it a practice · 
to inform customers that there is no gold in "Dirigold" ware but 
there is no certainty that such information is given or will he given 
in all cases. 

PAn. 7. The name "Dirigold'' applied to ware containing no goldt 
especially "·hen such ware has the appearance of gold, is inherently 
misleading in that it implies and serves as a representation that 
such ware contains at least some gold. The use of said term as a 
name for flatware, hollow ware, and other ware such as that sold 
by respondent, has the tendency and capacity to lead m('mbers of 
the public to beliere that the ware so designated contains gold. 
Some members of the public ha.ve in fact been so misled and have 
(•ntertained the belief that "Dirigold" ware contains gold, which 
said belief was eng<'ndered by the use of said word "Dirigold" or 
by a combination of the impression created by said word "Dirigold'' 
and the appearance of the ware to which it was applied. The tend
ency and capacity to mislead by use of the word "Dirigold'' to 
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describe said ware is increased by the fact that the ware so desig
nated has the appearance of gold. Furthermore, the use of de
scriptive terms such as those previously referred to emphasizing 
!he word "gol<l," or like expressions, serves to increase the mislead
Ing effect of said term "Dirigold" when used as aforesaid. Said term 
8erves as a means to athact members of the public to the ware so 
designated and causes them to look upon it with favor because of 
the misleading implication contained therein, as aforesaid. 

PAR, 8. The representations of respondent as aforesaid have had 
the tendency and capacity to confuse, mislead, and deceive members 
of the public into the belief that the ware sold by respondent as 
aforesaid contains at least some gold, when such is not the fact, 
and to induce them to buy the same because of the erroneous belief 
engendered as above set forth, and to divert trade to respondent 
irom competitors engaged in the sale in interstate commerce of flat
Wal'e, hollow ware and other ware adapted to and used for the same 
~;neral purposes for which the ware so sold by respondent is used. 
lhere were and are among the competitors of respondent those who 
do not misrepresent the materials from which their ware is made 
but who truthfully and accurately state the facts in such respect. 
~espondent's said acts and practices have tended to and do in fact 
~hvett business to respondent from its competitors to the substantial 
lnjury and prejudice of such competitors. 

CONCLUSION 

.The aforesaid acts and practices of the respondent, Dirigold Dis
trlbutors, Inc., are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
~erce, within the intent and meaning of Section 5 of an Act of 

ongress, approved September 26, 1914, entitled "An Act to create 
; Federal Trade Commission, to define its powers and duties, and 
or other purposes." 

ORDER TO CEASE AND DESIST 

.This proct-eding having been heard by the Feueral Traue Com
~Jssion upon the complaint of the Commission, the amenueu answer 
~ r~spondC>nt, tPstimony and other evidence taken before John W. 
b d~Js?n, au examiner of the Commission theretofore duly designated 
fy lt, In support of the allPgations of said complaint and in opposi- . 
'A~~Il thereto, briefs filed herein, and oral ur~uments by Harry D. 
Se~c~ael, counsel for the Commission, and by Harold ll. Hood, repre
rn· h.ng Hood and Hahn, counsel for the respondent, and the Com-

1881011 having made its findings ns to the facts and its conclusion 
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that said respondent has violated the provisions of an Act of Con· 
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, Dirigold Distributors, Inc., its 
officers, representatives, agents and employees, in connection with 
the offering for sale, sale, and distribution of tableware, consisting 
of flatware and hollow ware, and other articles made from an alloy 
of metals containing no gold, in interstate commerce or in the Dis
trict of Columbia, do forthwith cease and desist from: 

Representing, through the use of the word "dirigold" or "gold" 
or any coined word containing the word "gold," alone or in connec
tion or conjunction with any other word or words, in its corporate 
name or as descriptive of or as a trade-mark for its products, or in 
any other manner whatever, or through any other means or device, 
that such tableware, flatware, hollow ware, and other articles contain 
gold. 

It is further ordered, That the respondent shall, within GO days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
l1as complied with this order. 
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IN THE MATTER OF 

SILVER ROD STORES SUPPLY COMPANY, INC., AND 
DALE DRUG COMPANY, INC. 

COMPLAIN'f, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2955. Complaint, Oet. 22, 19.~6-Decision, Aug. 4, 1931 

'Where a corporation and Its subsidiary engaged in distribution and sale, from 
the warehouse of the former, of aspirin to group of drug and cigar stores: 
in certain other States, as requisitioned from time to time by such stores 
under arrangement set up and established between them-

(a) Represented that they were the first or original manufacturers or dealers 
in aspirin, through stamping word "ORIGINAL" in large red letters on 
all cartons, bottles, and tin containers of their said product, and through 
such statements, in advertising matter and pamphlets and containers of 
their tablets, as "Insist upon the Original 'Dale's Aspirin'," "Look for the 
'D' on each tablet which is the Original 'Dale's Aspirin'," and "Original 
'Dale's Aspirin' is packaged in convenient tins," etc., facts being they were 
not the first or original manufacturers of or dealers in said product, manu
facture of which was begun under patent and continued for many years 
thereafter by the predecessor of a corporation other than that from 
which they purchased their said product, thus described and referred 
to; and 

(b) Represented thut their said product had a retail value in excess of the 
actual selllng price and in excess of the actual value thereof, through 
stamping on 100-tablet containers of said ''Dale's Aspirin," "Price $1.00," 
find on 50-tablet containers, "Price $ .50," notwithstanding fact retail 
Price at which they sold their said product fluctuated between 30¢ and 40¢ 
for the 100-tablet quantities and was about 23¢ during said period for the 
GO-tablet units, and said tablets in such quantities at no time sold for $1.00 
or 50¢, as case might be, and prices in question, thus appearing as selling 
Prices thereof, were not those at which tablets were actually sold or 
Intended to be sold, but were greatly in excess of such prices in usual 

'W course of trade ; 
ith tende>ncy and capacity to mislead and deceive substantial portion of 

Purehnsing public into erroneou8 belief that all said representations were 
true, and with result that a substantial number of consuming public, as n 
consequence of erroneous beliefs induced by such false and misleading 
statrments, purchnsed substantial volume of its said tablets and trade was 
Unfairly dh·erted to them from those likewise engaged in distribution and 
snle ot such tablets and who truthfully advertise the same; to the substan-

li 
1 

tint InJury of competition fn commerce: 
e d, That such acts and practices were to the prejudice ot the public and 

competitors anti constituted unfair methods of competition. 

~efore Mr. Edward M. Averill, trial examiner. 
r. George Foullt:ea for the Commission. 
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Mr. Matthew Swerling and J.fr. J. E. Weiner, of New York City, 
for respondents. 

Col\IPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep-. 
tembcr 26, 1014, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that the 
Silver Rod Stores Supply Co., Inc., a corporation, and Dale Drug 
Company, Inc., a corporation, hereinafter referred to as respondents, 
have been and are using unfair methods of competition in commerce 
as "commerce" is defined in said act of Congress, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent, Silver Rod Stores Supply Co., Inc., is a 
corporation existing and doing business under the laws of the State 
of New York, with its principal office and place of business located 
at 60 Broadway, Brooklyn, N.Y. 

Respondent Dale Drug Company, Inc., is a subsidiary of respond· 
ent Silver Rod Stores Supply Co., Inc., and is a corporation existing' 
and doing business under the laws of the State of New York, with 
its principal office and place of business located at GO Broadway, 
Brooklyn, N. Y. 

Respondent Silver Hod Stores Supply Co., Inc., and respondent 
Dale Drug Company, Inc., are now and have been for some time 
engaged ln the business of distributing and selling in commerce, as 
herein set out, a certain pharmaceutical preparation commonly called 
"aspirin." 

PAR. 2. Said respondents, Silver Rod Stores Supply Co., Inc., and 
Dale Drug Company, Inc., being engaged in business as aforesaid, 
cause and have caused said aspirin, when sold, to be trnnsportcd 
from their respective offices and places of business in the State of 
New York to purchasers thereof located at various points in State~ 
of the United States other than the State from which said shipments 
were made. Doth respondents have maintained and now maintain 9 

constant current of trade and commerce in said aspirin distributed 
and sold by them between and among the various States of the United 
States and in the District of Columbia. 

PAn. 3. In the course and conduct of their respective businesses, 
both respondents are now, and have been, in substantial competition 
with other corporations and with individuals and firms likewise 
engaged in the business of selling and distributing aspirin in com· 
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merce among and between the various States of the United States 
and in the District of Columbia. In the course and conduct of their 
respective businesses, said respondents sell aspirin under the name 
"Dale Drug Company, Inc.," and represents said aspirin as "Dale's 
Aspirin." 

By statements and representations in advertising matter, pamph
lets and on containers of aspirin tablets, said respondents represent 
that they are, or either of them was, the first, or original manu
facturers of, or dealers in, aspirin. Such advertisements and state
ments are as follows: 

Insist upon the original "Dale's Aspirin." 
Look for the "D" on each tablet, which is the "Original Dale's Aspirin." 
Original Dale Aspirin is pnci.:ed in convenient tins of 12s for the pocket or 

11\Irse. 

On each bottle containing said aspirin tablets is stamped the word 
"original" in red letters. 

In truth and in fact, said representations of both respondents that 
they are, or either of them was the first or original manufacturer of 
or dealer in aspirin, are false, misleadinng, and untrue. In truth 
and in fact, Dale's Aspirin is not the original aspirin, and the 
l'espondents are not the original manufacturers of or dealers in 
nspii·in. 

PAn. 4. lly markings and statements on cartons containing aspirin 
respondents represent to customers and prospective customers that 
Dale's Aspirin has a retail value in excess of the actual selling price 
and in exceHs of the actual value thereof. 

The retail prices stamped on said cartons, as aforesaid, are in ex
cess of the actual selling prices of Dale's Aspirin by the respondents 
to the consuming public, and are in excess of the true and actual 
Value of said aspirin. 

The retail prices so stamped or printed as aforesaid are false and 
fictitious and in no sense represent either the true value or true sell
ing price of the aspirin so price marked. 

Such statements and representations made by the respondents re
garding the selling prices and value of Dale's Aspirin are as follows: 

100 Dale's Aspirin Tablet~, price $1 
50 Dale's Aspirin Tublets, price !)()¢ 

The prices appearing on said cartons as to the value of said aspirin 
Were not and are not the prices at which the same were or are ex
pected or intended to be sold, but were and are greatly in excess of 
the prices at which the same were sold or intended to be sold in the 
Usual course of trade. 
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PAR. 5. Each and all false and misleading representations made 
by both respondents, as hereinabove set forth, in their advertising 
matter, in offering for sale and selling "Dale's Aspirin," had and 
now has the tendency and capacity to mislead and deceive a large 
portion of the purchasing public into the erroneous belief that all 
said representations are true. Further, as a direct consequence of 
these false, misleading and erroneous beliefs induced by advertise
ments and statements of both respondents, as hereinabove enumer
ated, a number of the purchasing public purchased a substantial 
volume of respondents' aspirin with a result that trade has been 
unfairly diverted to respondents from individuals, firms, and cor
porations likewise engaged in the business of selling aspirin, who 
truthfully advertise their products. As a result thereof, substantial 
injury has been done and is being done by both respondents to 
competition in commerce among and between the various States 
of the United States and in the District of Columbia. 

PAR. 6. The aforementioned methods, acts, and practices of re
spondents are all to the prejudice of the public and respond~nts' 
competitors as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition iu commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purpo~es," approved September 2G, 1914. 

REronT, FINDINGS AS TO TIIE FAcTs, AND OnoEH 

11ursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on October 22, 1936, issued and 
served its complaint in this proceeding upon respondents, Silver 
Rod Stores Supply Company, Inc., a corporation, and Dale Drug 
Company, Inc., a corporation, charging them with tho use of un· 
fair methods of competition in commerce in violation of the pro· 
visions of said act. After the issuance of said complaint and the 
filing of respondents' answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
George Foulkes, attorney for the Commission, before Edward ~f. 
Averill, an examiner of the Commission, theretofore duly desig· 
nated by it, and in opposition to tho allegations of the complaint, 
Ly J. E. "~einer, attorney for the respondents, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission, Thereafter, tho proceeding regubrly came on for final 
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hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, and brief in support of the 
complaint; and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this pro
ceeding is in the interest of the public, and makes this its findings 
HS to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent Silver Rod Stores Supply Co., Inc., 
is a corporation organized in the year 1919 under the laws of the 
State of New York and existing and doing business under said laws 
with its principal office anu place of business located at 60 Broad
way, Brooklyn, N.Y. 

Respondent Dale Drug Company, Inc. is likewise a New York 
corporation and the subsidiary of respondent Silver Rod Stores 
Supply Co., Inc., with its office and principal place of busine::;s 
locateu at GO Broadway, Brooklyn, N.Y. 

Both respondents Silver Rod Stores Supply Co., Inc., and Dale 
Drug Company, Inc., are now, and have been for more than one 
!ear last past, engaged in the business of distributing and selling in 
Interstate commerce a certain pharmaceutical preparation, commonly 
called "aspirin." 

PAn. 2. Both respondents have maintained, and now maintain, a 
constant current of trade in commerce in said aspirin between and 
among the various States of the United States. 

Respondent Silver Rod Stores Supply Co., Inc., maintains a ware
house in the State of New York from which it distributes products 
anu supplies to a group of drug and cigar stores locateu in the State 
of New York and in the State of New Jersey. 

Among said stores is a group operateu by the Silver Rod Stores, 
Inc. of New Jersey, which is a corporation organized under the laws 
0~ New Jersey, and is a wholly owned subsidiary of the respondent 
Silver Rod Stores Supply Co., Inc. of New York. 

AU of the stores including the New Jersey stores requisition what
C\:er merchandise they require from the warehouse maintained by 
Silver Rod Stores Supply Co., Inc., in the State of New York which 
thereupon ships the merchandise to Silver Rod Stores, Inc. of New 
Jersey and charges each store for tho merchandise it receives. 
s·Each store of the Silver Rod Stores, Inc. of New Jersey and the 
b Ilver Rod Stores of New York makes daily deposits in separate 
Sanks, and sends duplicate slips to the respondent Silver Rod Stores 

upply Co., Inc. 
l~8121m--39----40 
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Respondent Silver Rod Stores Supply Co., Inc. thereupon makes 
withdrawals from said bank by checks drawn against accounts of 
Silver Rod Stores, Inc. in payment of the merchandise requisitioned 
by said stores and shipped to them as aforesaid by respondent Silver 
Rod Stores Supply Co., Inc. 

Said respondents Silver Rod Stores Supply Co., Inc., and Dale 
Drug Company, Inc., by engaging in business as aforesaid, cause 
and have caused aspirin, when sold, to be transported from their 
respective offices and places of business in the St~te of New York 
to purchasers thereof located at various points in States of the United 
States other than the State from which said shipments were made. 

PAn. 3. In the course of the operation of their respective businesses, 
both respondents are now, and have been, in substantial competition 
with other corporations and with individuals and firms likewise en
gaged in selling and distributing aspirin in commerce among and 
between the various States of the United States. 

Respondents market their aspirin product under the name of 
"Dale's Aspirin." 

Respondents' "Dale's Aspirin Tablets" are sold in small bottles 
which are packaged in cardboard containers. Respondents also sell 
aspirin in small tin cartons. 

In each cardboard carton containing a bottle of "Dale's Aspirin 
Tablets" is enclosed a small leaflet upon which certain statements 
are made relative to the quality of respondents' aspirin. 

In all of the containers of respondents' "Dale's Aspirin," and in 
all of respondents' literature about said aspirin tablets is featured the 
word "ORIGINAL." 

On all cartons, bottl<>s, and tin boxes containing respond<>nts' 
aspirin, the word "ORIGINAL" is stamped in large red letters. Dy 
statements and representations in advertising matter, pamphlets and 
on containers of aspirin tablets as aforesaid. said. respondents repre
sent that they are the first or original manufacturers or dealers in 
aspirin. Such advertisements and statements are as follows: 

Insist upon the Original "Dale's Aspirin"; 
IJOOk for the "D" on each tablet which Is the Original "Dale's Aspirin"; 
Or·!glnal "Dale's Aspirin" Is packaged In convenient tins or 12s tor the pocket 

purse. 

Respondents do not manufacture the aspirin which they sell, but 
purchase the same from the Norwich Drug Company of Norwich, 
N.Y. 

The respondents are not the first or original manufacturers of or 
dealers in aspirin. 



SILVER ROD STORES SUPPLY CO., INC., ET AL. 689 

C83 Findings 

The drug which is today commonly known as aspirin and chem
ically known as acetylsalicylic acid was first introduced in the United 
States in 18D9 by a company named Farben Fabriken. 

The Farben Fabriken Company obtained a patent for the manu
fttcture of the drug in 1900, which patent expired in 1917." 

The Farben Fabriken Company was the predecessor of the present 
Bayer Company, a New York corporation engaged in the manufac
ture and interstate sale of aspirin, and throughout the period of the 
patent, the Bayer Company and its predecessors were the exclusive 
manufacturers of the substance today commonly known as aspirin. 

:PAR. 4. On the cartons containing respondents' "Dale's Aspirin'' 
are markings and statements by which respondents represent to cus
totllers and prospective customers that "Dale's Aspirin'' has a retail 
Yalue in excess of the actual selling price and in excess of the actual 
value thereof. 

On the carton containing 100 tablets of "Dale's Aspirin," respond
ents represent the retail price to be $1.00, and on the cardboard 
carton containing 50 tablets of "Dale's Aspirin," respondents repre
sent the retail price to be 50¢. 

Said representations are made in the following manner: 

l'rlce $1.00 
!'rice $ .50 

nespondents have at no time sold 100 aspirin tablets for $1.00, or 
tiO aspirin tablets for 50¢. 

The retail price at which respondents sold said aspirin during the 
last two or three years has fluctuated between 39¢ and 49¢ for 100 
tablets and around 23¢ for 50 tablets of aspirin. 

'l'he prices appearing on said cartons as the selling price of said 
aspirin tablets were not and are not the prices at which the same 
Were and are actually sold or intended to be sold but were, and are, 
~reatly in excess of the prices at which the same are sold or are 
lntended to be sold in the usual course of trade. 

PAn. 5. Each and all of the false and misleading statements made 
by respondents as hereinabove set forth, in offering for sale and 
selling their aspirin tablets, had, and now have, a tendency and 
~apacity to mislead and deceh·e a substantial portion of the purchas
lng public into the erroneous belief that all of said representations 
are true. 

As a consequence of the erroneous beliefs induced by the false 
and. misleading statements of respondents as hereinabove set out, a 
s~bstantial number of the consuming public has purchased a substa.n
hal ·volume of respondents' aspirin tablets, with the result that trade 
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has been unfairly diverted to respondents from corporations, firms, 
and individuals likewise engaged in the business of distributing and 
selling aspirin tablets, and who truthfully advertise their aspirin 
tablets. 

As a result thereof, substantial injury has been done, and is now 
being done, by respondents to competition in commerce among and 
between the various States of the United States. 

CONCLUSION 

The aforesaid acts and practices of respondents Silver Rod Stores 
Supply Co., Inc., a corporation, and Dale Drug Company, Inc., a 
corporation, are to the prejudice of the public and of respondentst 
competitors, and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of 
Congress approved September 2Ci, 1914, entitled "An Act to create a 
Federal Trade Commission, to defme its powers and duties, and for 
other purposes." 

ORDl'.R TO CEASI~ AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon tho complaint of the Commission, tho answer of re
spondents, testimony and other evidence taken before Edward l\f. 
Averill, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, by George Foulkes, counsel for the Commission, and 
by J. E. Weiner, counsel for the respondents, and brief in support 
of the complaint, and the Commission having made its findings as 
to the facts and its conclusion that said respondents have violated 
tho provisions of an Act of Congress approved September 2G, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

It ia ordered, That the respondents, Silver Rod Stores Supply 
Co., Inc., a corporation, and Dale Drug Company, Inc., a corpora
tion, their rcspccti\'e officers, agents, and employees in connection 
with the offering for sale, sale and distribution of a pharmaceutical 
preparation, commonly known as aspirin, and chemically designated 
acetylsalicylic acid, do forthwith cease and desist from representing: 

1. That they are, or either of them was, tl1e first or original manu· 
facturers of or dealers in aspirin. 

2. That the prices marked or stamped on or affixed to said product, 
or on the containers thereof, are the regular or customary retail 
pricf's for such products, when said price marks are fictitious and 
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greatly in excess of the regular and customary prices at which said 
products are sold or offered for sale at retail. 

It is further ordered, That respondents shall, within 30 days 
from the date of the service upon them of this order, file with the 
Commission a report in writing setting forth the manner and form 
in which they have complied with the order herein set forth. 
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IN THE MATTER OF 

II. E. WAGLEY, INDIVIDUALLY AND TRADING AS 
NATIONAL SALES AND PARAMOUNT SALES 

CO:\JPLAINT, FINDI:>\'GS, AND ORDER IN REC:ARD TO 'l'llE ALLEGED VIOL.\TION 
OF SEC. 5 OF AN ACT OF CONGHESS APPROVED SEPT. 20, 1014 

Docket sn1. Complaint, J11ne 5, 1937-Deci.~ion, Auy. 4, 1937 

Where an individual engaged In the sale and distribution of c!Ot·ks and other 
articles of merchandise to purchasers in the various States, in competition 
with those engaged In manufacture of clock:,j and other merchandise and 
sale and distribution then•of In commerce between and among the various 
StatPs-

(a) Furnished devices and plans of merchandising, together with descriptive 
literature and Instruction!'!, which involved operation of games of chance, 
gift enterpri~'<Cf!, or lotteries In distribution to ultimate consumers, wholly 
by lot or chance, or his said products, and consisted of push cards, 
through use of which, and under scheme or plan followed, snbstantlally, 
purchasers pnld for right to select one of nameR of girls set forth 011 

card, In accordance with number pushed by chance, and recelvPd article 
of merchandise lnl'oh·ed, of n value exceNllng amount paid for chance, 
or nothing other than right to mnke a sPlectlon, In acrordnnce with their 
succPl's In selecting name correRpourllng to tho t concealed under card'~ 

master seal; In violation of public policy long recognl1A.'d In the common 
law and criminal statnte!l, and contrary to an el'tabllshPd public policy 
of the United States Gol'ernment, and in competition with many wl1o 
make and sell merchandise and are unwllllng to ado11t and use said or 
any method involving game of chance or snle of a chance to win by chance, 
or any other method contrary to public pollry, and refrain therefrom; 

With result thnt many deniers In and ultimate pm·chasers of his snhl rnerchan· 
dlse were attract{'(l by said method and l'lement of chanre lnvolvNl In 
sale thereof as above set forth, and were thereby lnducf.'u to buy antl 
Bl'll or distribute his said products In preference to those offered aud 
sold by said compC'tltors who do not use same or equiro.lent mC'thod, and 
trade wns then•by dil'~>rtC'd to him ft·om thC'm, and with capndt~· an<l 
t~>ndC'nry F;O to divert trade and custom, bc>enuse of snld gnme of chancP, 
to him from his snhl comiwtltors who do not u~e such or an equlvalt•nt 
JU!'thod; 

(b) CausPd rf'pre~cutntfon to be made to his customers and pros1wcth·e cnsto· 
mers, through U!le of words "fac·tory rcpre~cntatlve," thnt he wns n dlrec·t 
pnrehasf'r from, or n dlrc>et rllstrlbutor of, thP mnnufnctnr<'r of the mPr· 
clmndl~e sold and dlstrlbntNl, nothwlthstnnding tact he was not Fourh 
rPpr<'HPntatl\·p, bnt pnrehn~etl nwrehnmll~e !'old In oppn mnrk<'t from 
middiPmen, jo!Jiters, or whol<'snlers; 

With <'ITl'<·t ot mJ.;Irntliug aJHl dPePivlng many of his ~;nld cm<tomPrs Into the 
erron<'ous bPIIct that he was such a dirc>et r<'presentatlve, and that p<'riions 
dPallng with him were bu3ing such niPr<"hanc!IRe from surh dlrl'ct rpprP· 
ll<'ntatlve and thrrPhy <'llmlnatlng profits of mlddl<'man and obtaining var· 
Ions ad,·nntages not to be had by tho~<e buying goods from mhltll<'men, 
such a11, as con~>ldered by substantial I'Orllon of purchasing public, who 
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prefer direct dealing with manufacturer or his representative, lower price>~, 
superior quality, and other advantages not llad, in their opinion, through 
purchase from jobbers or middlemen, and with effect of unfairly diverting 
trade to him from many competitors who do not falsely represent them
selves as representatives of the manufacturer of their merchandise; and 

(c) Represented, and caused representation to be made, to customers and pros
pective customers, that certain rotary clocks sold had retail value of $ri.OO, 
notwithstanding fact said clocks did not have such a retail value, but 
amount was grossly exaggerated and purely fictitious; 

With result that substantial portion of purchasing public, relying on and believ
ing said repre:sentatlon, was Induced to buy said clocks by reason thereof, 
and many of his customet·s were misled and deceived into believing that 
said clocks had retail value of $5.00, and trade was unfairly diverted to 
him from many competitors who do not falsely represent value of mer
chandi8e sold by them: 

lield, ~1mt such acts and practices were to the prejudice of tl1e public and 
com11ctitors and constituted unfair methods of competition. 

},f r. II en1'1J 0. Lank and 11/ r. P. 0. [{ ol imki for the Commission. 

CO}Il'LAlNT 

1\n·suant to the provisions of an Act of Congress, npproved Sep
t~mbrr 26, 1014, entitled ".An Act to create a Federal Trade Commis
Ston, to define its powers and duties, and for other purposes," the 
li'euerul Trade Commission, having reason to believe that II. E. Wag
ley, individually and trading as National Sales and Paramount Sales, 
hereinafter referred to as respondent, has been and is usi·ng unfair 
ln~thods of competition in commerce as "commerce" is defined in 
~a~d act, and it appearing to said Commission that a proceeding by 
lt lll rcsppct thereof would be in the public interest, hereby issues its 
complaint statinrr its charrrcs in that res1)ect as follows: ,., t:> 

PAHAGilAI'H 1. Hcspondent is an individual with his principal office 
a~d place of business located at 508 South Dearborn Street, in the 
~lt~ of Chicago, State of Illinois. Resp~ndent, i!1 ~arrying on his 
l)UsJness, has used the trade names and titles of National Sales and 
h lltamount Snles. .Respondent is no~r, ~nd _for some time last past 

as been, £>nrr:lrred m the sale and d1stnbutwn of clocks and other 
ll.tt' ,., "' 

1 
lcles of nwrchandise to purchusers thereof located at points in 

t 1
: various States of the United States. He causes and has caused 

8~ 1d lllerchanJise when sold to be transported from his principal 
P ace of business in Chican·o, Ill., to purchasers thereof in the State 
of .Illinois awl in other Sta~cs of the United States at their respective 
Poults of location. There is now, and has been for some time last 
Ptst, a course of trade and commerce by said respondent in such mer
~ lanuise !Jet ween and amonrr the various States of the United States. 
n the course and conduct of saicl business, respondent is in competi-
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tion with other individuals and with partnerships and corporations 
engaged in the manufacture of clocks and other merchandise and in 
the sale and distribution thereof in commerce between and among 
the various States of the United States. 

PAR. 2. In the sale and distribution of his said merchandise, re
l"pondent has furnished devices and plans of merchandising which 
involve the operation of games of chance, gift enterprises, or lot
tery schemes, by which said merchandise is distributed to the ulti
mate consumers wholly by lot or chance. Said devices and plans 
of merchandising consist of push cards, the use of which by retail 
dealers or individuals, in connection with the sale and delivery to 
the purchasing public of respondent's said merchandise, was and 
is substantially as follows: The pushcards have a number of par
tially perforated disks, and when a push is made and the disk is 
separated from the card a number is disclosed. There are as many 
separate numbers as there are uisks on the card, but the numbers are 
varied or assorted and are not arrangecl in numerical sequence. The 
Humbers on said disks are effectively concealed from pmchascrs and 
prospective purchasers until a selection has been made and the disk 
separated from the card. The price of sales varies, depending upon 
the number obtained. Numbers from 1 to 29 pay the amount of 
the number in cents. Numbers over 29 pay 29¢. Directly below 
each disk there is printed a girl's name, and the card has a space 
prepared for recording the name of each purchaser of a disk op
posite the corresponding girl's name. The card also has a master 
seal which, when remoYed, exposes a girl's name corresponding to 
one of those appearing under said disks. The purchaser who pushed 
lhe disk corresponding to the name under the master seal is en
titled to a specified article of merchandise. The name under the 
master seal is effectively concealed from purchasers and prospective 
purchasers until all sales have been made and the master seal re
moved. Purchasers who select names other than the name appear
ing under the master seal do not receive anything for their money 
other than the privilege of pushing a disk from said card. The 
~aid articles of merchandise are of a greater value than the cost of 
a single push from this said card. The fact as to whether a purchaser 
receives a specified article of merchandise or nothing for his money 
is thus determined wholly by lot or chance. 

PAn. 3. Uespondent forwards his pushcards, together with various 
descriptive literature and with instructions as to how to operate said 
}Htshcards or explaining what to do in order to obtain said articles 
of merchandise, to various members of the public, and a substantial 
amount of such merchandise is sold or distributed by such persons 
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by means of said pushcards and in accordance with the instructions 
~urnished by respondent. Respondent thus supplies to and places 
m the hands of others the means of conducting lotteries in the sale 
of his merchandise in accordance with the sales plan hereinabove 
set forth. 

P .AR. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure articles of merchandise at a price much less than 
the normal retail price thereof. The use by respondent of said 
method in the sale of his merchandise, and the sale of his merchan
~lise by and through the use thereof and by the aid of said method, 
ls a practice of the sort which the common law and criminal statutes 
have long deemed contrary to public policy, and is contrary to an 
<>stablished public policy of the Government of the United States. 
~!any persons, firms, and corporations who make or sell merchandise 
lil competition with the respondent, as above alleged, are unwilling 
to adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance, or any 
other method that is contrary to public policy, and such competitors 
tefrain therefrom. The use of said method by respondent has the 
tendency and capacity, because of said game of chance, to divert 
tralle and custom to respondent from his said competitors who do 
llot use the same or an equivalent method. 

PAn. 5 . .Many dealers in and ultimate purchasers of respondent's 
merchandise are attracted by respondent's said method and by the 
elernent of chance involved in the sale of said merchandise in the 
~anner above described, and are thereby induced to buy and sell or 
dtstribute respondent's merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method, and trade is thereby di
'\'etted to respondent from his said competitors. 

l>An. 6. In the course and conduct of his said business, respondent 
has caused and causes the representation to be made to his customers 
and prospective customers, by the use of the words "factory repre
sentative," that he is a direct purchaser from or a direct distributor 
of the manufacturer of the merchandise which he sells and dis
tributes. A substantial portion of the purchasing public have ex
Pressed anu have a preference for dealing uirect with the manufac
turer or his represcntati,·e of products being purchaseu, such 
Purchasers believinO' that they secure lower prices, superior quality, 
~nd other advantag~s that are not obtained when they purchase from 
~~hbcrs or miudlemcn. The use by respondent of said representation 

tat he is a factory representati\·e has the capacity and tendency to 



696 FEDERAL TRADE COl\Il\IISSION DECISIONS 

Finding-s 25F.T.C. 

and does mislead and deceive many of respondent's said customers 
into the erroneous belief that respondent is a (lirect representative of 
the manufacturer of the merchandise sold by respondent, and that 
persons dealing with respondent are buying said merchandise from 
the direct representative of the manufacturer thereof, thereby elimi
nating the profits of middlemen and obtaining various advantages 
that are not obtained by persons purchasing goods from middlemen. 
The truth and fact is that respondent is not the direct representative 
of the manufacturer but purchases the merchandise which he sells 
in the open market from middlemen, jobbers, or wholesale dealers. 
There are many competitors of respondent who do not falsely repre
sent that they are the representatives of the manufacturer of the 
merchandise sold by them. The use of said representation by re
spondent has the tendency and capacity to and does unfairly divert 
trade to respondent from his said competitors. 

PAR. 7. In the course and conduct of his said business, respondent, 
in the sale of certain rotary clocks, has caused and causes the repre
sentation to Le made to his customers and prospective customers that 
said clocks have a retail value of $5.00. A substantbl portion of the 
purchasing public, relying on and believing the said representation, 
are induced and have been induced to purchase said clocks because 
of said representation. The use by respondent of said representa
tion has the capacity and tendency to and does mislead and deceive 
many of respondent's customers into the erroneous belief that said 
clocks have a retail value of $5.00. The truth and fact is that said 
clocks do not have a reasonable retail value of $5.00 but said amount 
is grossly exaggerated and purely fictitious. There are many com
petitors of rE>spondcnt who do not fah;ely represent the value of the 
merchandise sold by them. The use of said representation by re
spondent has the tE>ndenry and capacity to and docs unfairly divert 
trade to respondent from his said competitors. 

PAR. 8. The aforesaid method, nets and practices of respondent are 
all to tho prejudice of tho public and of respondent's competitors, as 
hereinabove alleged. Said method, acts, and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress approved September 
26, 1!>14, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, nnd for other purposes." 

REPORT, FnmiNOS AS TO THE FACTS, AND Or.oER 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
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Federal Trade Commission, o~ June 5, 1937, issued and on June 7, 
1937, served its complaint in this proceeding upon respondent, H. E. 
'Wagley, individually and trading as National Sales and Paramount 
Sales, charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent's answer 
thereto, the Commission, by order entered herein, granted respond
ent's request for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and the substitute answer, briefs and oral argument 
of counsel having been waived; and the Commission, having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the bets anu its conclusion drawn therefrom: 

FlNDINOS AS TO TilE FACTS 

P ARAGnArii 1. Respondent is an individual with his principal office 
and place of business located at 508 South Dearborn Street, in the 
city of Chicago, State of Illinois. Respondent, in carrying on his 
business, has used the trade names and titles of National Sales and 
Paramount Sales. Respondent is now, and for some time last past 
has been, enooaaed in the sale and distribution of clocks and other 

• ~I!'> 

!lrhcles of merchamlise to purchasers thereof located at points in 
the various States of the United States. He causes and has caused 
said merchandise when sold to be transported from his principal 
:Place of business in Chicago, Ill., to purchasers thereof in the State 
of Illinois and in other States of the United States at their respective 
Points of location. There is now, and has been for some time last 
:Past, a course of trade and commerce by said respondent in such 
merchandise between and among the Yarious States of the United 
States. In the course and conduct of said business, respondent is in 
competition with other individuals and with partnerships and cor
l>?rntions engaged in the manufacture of clocks and other merchan
dise and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

PAn. 2. In the sale and distrilmtion of his said merchallllise, respond
ent has furnished devices anu plans of merchandising which involve 
~10 operation of games of chance, gift enterprises, or lottery schemes, 
Y Which said merchandise is distributed to the ultimate consumers 
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wholly by lot or chance. Said devices and plans of merchandising 
consist of pushcards, the use of which by retail dealers or indi
viduals, in connection with the sale and delivery to the purchasing 
public of respondent's said merchandise, was and is substantially as 
follows: The pushcards have a number of partially perforated 
disks, and when a push is made and the disk is separated from the 
card a number is disclosed. There are as many separate numbers 
as there are disks on the card, but the numbers are varied or assorted 
and are not arranged in numerical sequence. The numbers on said 
disks are effectively concealed from purchasers and prospective pur
chasers until a selection has been made and the disk separated from 
the card. The price of the sales varies, depending upon the number 
obtained. Numbers from 1 to 29 pay the amount of the number in 
cents. Numbers over 29 pay 29¢. Directly below each disk there 
is printed a girl's name, and the card has a space prepared for re
cording the name of each purchaser of a disk opposite the cor
responding girl's name. The card also has a master seal whicl1, 
when removed, exposes a girl's name corresponding to one of those 
appearing under said disks. The purchaser who pushed the disk 
corresponding to the name under the master seal is entitled to a 
specified article of merchandise. The name under the master seal 
is effectively concenJed from purchasers and prospective purchasers 
until all sales have been made and the master seal removed. Pur
chasers who select names other than the name appearing under the 
master seal do not receive anything for their money other than the 
privilE-ge of pushing a disk from said card. The said articles of 
merchandise are of a greater value than tho cost of a single push 
from said card. The fact as to whether a purchaser receives a speci
fied article of merchandise or nothing for his money is thus deter
mined wholly by lot or chance. 

PAn. 3. Respondent forwards his pushcards, together with various 
descriptive literature and with instructions as to how to operate said 
pushcards or explaining what to do in order to obtain said articles 
of merchandise, to various members of the public, and a substantial 
amount of such merchandise is sold or distributed by such persons 
by mC'ans of said pushcarus anti in accordance with the instructions 
furni!>heu by respondent. Respondent thus suppliE-s to and places 
in th.e hands of othrrs the means of conducting lotteries in the sale 
of Ius merchandise in accordance with the sales plan hereinabove 
set forth. 

PAn. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a gnme of chance or the snle of a 
chance to procure articles of merchandise at a price much less than 
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the normal retail price thereof. The use by respondent of said 
method in the sale of his merchandise, and the sale of his merchan
dise by and through the use thereof and by the aid of said method, 
h a practice of the sort which the common law and criminal statutes 
have long cfeemed contrary to public policy, and is contrary to an 
established public policy of the Government of the United States. 
Many persons, firms, and corporations who make or seU merchandise 
in competition with the respondent, as aLove described, are un
willing to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance, 
or any other method that is contrary to public policy, and such com
petitors refrain therefrom. The use of said method by respondent 
has the tendency und capacity, because of said game of chance, to 
divert trade and custom to respondent from his said competitors who 
do not use the same or an equivalent method. 

PAn. 5. :Many dealers in and ultimate purchasers of respondent's 
merchandise are attracteu by respondent's said method' and by the 
element of chance involved in the sale of said merchandise in the 
lna1mer above described, and are thereby induced to buy and sell 
or distribute respondent's merchandise in preference to merchandise 
oifered for sale and. sold by said. competitors of respondent who d.o 
11?t use the same or an equivalent method, and trad.e is thereby 
diverted to respondent from said competitors. 

PAn. G. In the course aml cond.uct of his said business, respondent 
has caused and cau~es the representation to be made to his customers 
and. prospective customers, by the use of the words "factory repre
sentative," that he is a d.irect purchaser from or a direct d.istributor 
of the manufacturer of the merchandise which he se1Is and dis
h-iLutes. A substantial portion of the purchasing public have ex
}lresscd. and have a preference for dealing direct with the manu
facturer or his representative of products being purchased, such 
Purchasers believing that they secure lower prices, superior quality, 
aiH] other ad \'antages that are not obtained when they purchase 
ft·onl jobbers or middlemen. The use by respondent of said repre
sentation that he is a factory representative has the capacity and 
te1

•1dency to, and does, mislead and deceiYe many of respondent's 
sail} customers into the l'rrmwous belief that respondent is a dirl'ct 
J·epresentati re of the manufacturer of the merchandise sold by re
! I>ondent, and that persons dealing with respondent are buying said. 
~l('rchandise from the d.irect representatiye of the manufactu~·er 
. lereof, thereby eliminating the profits of midd.lemen and obtam
lng various ad.Yanb~'es that are not obtained by pl.'rsons purchasing 
~d b • 
b 0 s from middlemen. The truth anu fact is that respondent IS 
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not the direct representative o:f the manufacturer but purchases 
the merchandise which he sells in the open market :from middlemen, 
jobbers, or wholesale dealers. There are many competitors o:f re
spondent who do not falsely represent that they are the representa
tives of the manufacturer o:f the merchandise sold by them. The use 
uf said representation by respondent has the tendency and capacity 
to, and does, unfairly divert trade to respondent :from his said 
com pt>titors. 

PAR. 7. In the course and conduct o:f his said business, respondentr 
in the sale of certain rotary clocks, has caused and causes the repre
sentation to be made to his customt-rs and prospective customers 
that said clocks have a retaH value of $5.00. A substantial portion 
of the purchasing public, relying on and believing the said repre
sentation, are induced and ha,·e been induced to purchase said clocks 
because of said representation. The use by respondent of said rep
resentation has the capacity and tendency to, and does, mislead and 
deceive many of respondent's customers into the erroneous belief 
that said clocks have a retail value o:f $5.00. The truth and fact is 
that said clocks do not have a reasonable l'etail value of $5.00, but 
said amount is grossly exaggerated and purely fictitious. There are 
many competitors of respondent who do not falsely represent tho 
value of the merchandise sold by them. The use of said rPpresenta
tion by respondent has the U>ndency and capacity to, and does, un
fairly divert trade to respondent from his said competitors. 

CONCLUSION 

The aforesaid acts and practices of the respondent, II. E. 'Vagley, 
individually and trading as National Sales and Paramount Sales, aro 
to the prejudice of the public and respondent's competitors, and con
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 o:f an Act of Congress, approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission aud the answer of 
respondent dated July 12, 1937, admitting all of the material allega
tions of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
l1aving made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap-
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proved Septt>mber 2G, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent, H. E. Wagley, individually 
and trading as National Sales and Paramount Sales and trading 
under any other name, his agents, representatives and employees, 
in connection with the offering for sale, sale and distribution of 
clocks and other merchandise in interstate commerce, do forthwith 
cease and desist from : 

1. Supplying to or placing in the hands of others pushcards or 
similar devices for the purpose of enabling such persons to dispose 
of or sell, by the use thereof, clocks or other articles of merchandise. 

2. l\Iailing, shipping or transporting to members of the public 
pushcards or similar devices so prepared or printed as to enable said 
persons, by the use thereof, to sell or distribute clocks or other 
merchandise. 

3. Selling or otherwise disposing of clocks or other merchandise 
by the use of pushcards or similar devices. 

4. Representing <lil'ectly or indirectly that the respondent is a 
"factory representative" or a direct purchaser from or a direct dis
tributor of the manufacturer of the merchandise which he sells and 
distributes. 

5. Representing or advertising, directly or indirectly, that the 
rotary clocks which respondent sells and distributes have a retail 
Value or price of $5.00 or any value or price in excess of the actual 
or usual selling price at which said rotary clocks are sold by retailers 
to the consuming public, or have a retail value or price in excess of 
the normal or usual retail value or price of similar articles selling at 
Wholesale for prices comparable to the wholesafe price of said rotary 
clocks. 

It ia further ordered, That the respondent, H. E. 'Vagley, individ
U~lly and trading as National Sales and Paramount Sales, shall, 
Within 30 days after service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he hns complied with the order to cease and 
desist hereinabove set forth. 
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IN THE :MATTER OF 

"\V. II. DONIFIELD, TRADING AS CHICOPEE MEDICINE 
COl\IPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Docket 2740. Complaint, Mar. 10, 1936-Dccision, Aug. 5, 1931 

Where an individual engnged in sale of so-called "Chicopee Native Indian 
Herbs" medicinal preparation, either direct to members of the purchasing 
public or through druggists for resale thereto, in substantial competition in 
interstate commerce with those engaged in sale and distribution, in com
merce among the States and in the District of Columbia, of similar medi
cines or those intended for and adapted to treatment of various bodily 
ailments for which his said preparation was adapted or recommended-

(a) 1\Iade use of printed coupons or circulars in offer and sale of his said 
product, nnd caused said medicine to be placed in cartons, upon which 
coupons and cartons there were depicted representation of generally ac
cepted idea of an "Indian Medicine 1\Ian" preparing concoction over a flre 
with a wigwam as a background, along with various statements in regard 
thereto which, together with aforesaid name "Chicopee Native Indian 
Herb~," used to designate said medicine, represented that such product 
was composed of native Indian herbs; 

(b) Represented, through many statements on said coupons or circulars, that 
said medicine was a cure, remedy or competent and adequate treatment for 
diseases of the kidneys, liver, bowels, or stomach, and for constipation, bil· 
Jousness, colds, pain in the neck, sick headache, rheumatism, similar com
plaints, and other ailments and conditions, and that it would give relief 
therein and would relieve any ailment or abnormal bodily condition, and 
that it would relieve "pain in the neck, shoulders, side, back, or hips In 
one day," and la grippe and colds, and certain other specified ailments in 
the same period or time ; 

(c) Represented that it was a wonderful remedy of nature and was effective 
from the very first dose and did its work surely, safely, and quickly, nnd 
brought health and happiness, and was the oldest and most reliable medicine 
known which would Improve health 100%, and that it was a medicine that 
nature grows and a general tonic, and that it relieved bilious or sick head· 
ache, in two hours, and heartburn and palpitation of the heart and other 
conditions at once; and 

(d) Caused to be printed on aforesaid coupons or circulars "You& FUTu&ll: 
HOROSCOPE FREE I TEN PAGES! BUY A PACKAGE OF CIIICOPEE ToO.\Y, AND 
GET THIS VALUADLE HELP"; 

Facts being said horoscope wns not the individual horoscope of the purchaser, 
but a mimeographed form printed and distributed In large quantities, 
medicine in question was not composed of native Indian herbs, nor a cure, 
remedy, or competent and adequate treatment for diseases of the kidneys, 
liver, etc., as above set forth, statements that such medicine would relieve 
such diseases and conditions as above wet·e not warranted, and were lnnc· 
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curate and misleading, it was not a wonderful remedy of nature, and 
aforesaid statements and representations in other respects were misleading 
in that they were inaccurate, exaggerated or entirely erroneous; 

With tendency and capacity to confuse, mislead and deceive members of the 
public into erroneous bellef that its said medicine was composed of native 
Indian herbs, and was a cure, remedy, or competent and adequate treat
ment for aforesaid various diseases and conditions, and that it would 
relieve the same as above set forth, and that it was a wonderful remedy 
of nature, effective from the very first dose, and that the aforesaid various 
other statements and representations as to nature, working, history, and 
effects thereof were true, and that such horoscope was the individual one 
of the person to whom furnished, and to induce members of the public to 
purchase his said medicine because of erroneous beliefs thus engendered, 
and to divert trade to him from competitors engaged as above set forth in 
sale of medicines of_ same general kind, etc., and with effect of diverting 
business to him from competitors who do not misrepresent therapeutic 
value of medicines sold by them or other facts in addition to and in con
nection therewith, but truthfully and accurately state therapeutic effects 
thereof, as well as other facts and matters connected therewith; to their 
substantial injury and prejudice: 

lleld, That such acts and practices were to the prejudice of the public and com-
vctitors and constituted unfair methods of competition. 

Before Mr. lV. lV. Sheppard, trial examiner. 
Mr. Ilar7'1J D. Michael for the Commission. 
Mr. Justin 0. Burns, of Columbus, Ohio, for respondent. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that "\V. 
H. Bonifield, trading as Chicopee Medicine Company of 'Varren, 
Indiana has been and now is using unfair methods of competition 
in commerce as "commerce" is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint and states its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent ·w. H. Bonifield is an individual doing 
business under the trade name and style of Chicopee Medicine Com
Pany with his principal office and place of business in 'Varr·en, Ind. 
Respondent is now and for several years last past has been engaged 
in the sale and distribution of a product called "Chicopee Native 
Indian Herbs" to members of the public, either directly to the 
Purchasing public or indirectly through druggists. Said respondent 
in the course and conduct of his business ships or causes to be shipped 
or transported, his products, when sold by him from the State of 

1G8121m--39----47 
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Indiana or the State of origin of the shipment to the purchasers 
thereof located at points in various States of the United States 
other than in the State of Indiana or in the State of origin of the 
shipment. There is now and has been during all the times herein
before mentioned a constant current of trade in commerce in the 
product sold by the respondent between and among various States 
of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of his business respondent is 
now, and has been during all the times hereinabove mentioned, 
engaged in substantial competition with various other individuals, 
firms, and corporations selling or offering for sale medicines to 
members of the general public in the manner set out in paragraph 
1 hereof in commerce among and between the various States of the 
United States and in the District of Columbia. 

PAR. 3. In the course and conduct of his business, in soliciting 
the sale of and in selling the said "Chicopee Native Indian Herbs't 
respondent makes use of and has made use of certain printed coupons 
or circulars which respondent causes to be transported from his 
place of business in Indiana to points in various other States of 
the United States where said medicine is offered for sale and where 
said coupons or circulars are distributed to and among the purchasing 
public. Respondent causes said medicine to be placed in cartons 
in which it is displayed for sale and sold to the public. Said coupons 
or circulars and the said cartons have printed thereon for the sole 
purpose of conveying the idea that said product is composed of 
Native Indian Herbs a pictorial representation of the generally 
accepted idea of an "Indian Medicine Man" preparing a concoction 
over a fire with the background of a wigwam; in addition to various 
statements and representations as to the contents of said medicine 
and its therapeutic value or effect. :Many of said representations 
and statements are misleading and deceptive in that they do not 
truthfully and accurately state all the contents of said medicine, 
nor do they truthfully and accurately state the therapeutic value 
thereof or greatly exaggerate the same. Among such statements 
and representations on said coupons or circulars are the fo11owing: 

Chicopee Indian Herbs !or kidneys, liver, bowels, stomach and run down con-
dition-a real Indian tonic. 

Rellen'fi constipation, piles, billousne>~s, La Grippe and colds In one day. 
Relieves weakness and tired out feeling, bladder and kidney trouble. 
Relleves pain in the neck, shoulders, side, back or hips In one day. 
Relleves bilious or sick hendnche In two hours; heartburn and palpltntlon o! 

heart at once; sick stomach, belching, gas on stomncb at once. 
Relieves lumbago and rheumntlsm, giving relief from pain; all female conl' 

plaint. 
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Do you get up in the morning feeling worse than when you went to bed? 
Dlue? Look on the dark side of everything? Worry about trifles? Tired? 
Lazy? 1\Iouth taste bad? Take "Chicopee Indian Herbs" and see how quickly 
You will lose all those unpleasant symptoms. 

This wonderful remedy of nature starts with the very first dose and does 
its work surely, safely and quickly. 

THE l\IEDICINE THAT NATURE GROWS. Chicopee Native Indian Herbs 
l~; a medicine gathered from nature's fields, and is a combination of roots, 
herbs, barks, berries and flowers. They have brought health and happiness 
to thousands. 

TilE OLDEST AXD l\IOST HELIAllLE MEDICINE KNOWN. Wlll im-
IJrove your henlth 100'/o in u few weeks time. 

Among such statements and representations on said cartons con-
taining the medicine are the following: 

Acts as a • • • tonic. • 
l<'or Acl1l stomaeh, lliliousness • • • 
• • • Uhenmatic Pains and Aches. 

In truth and in fact said medicine is not a remedy for the ailments 
set forth in the above quotations from respondent's coupons or cir
culars and cartons nor does it~ therapeutic value warrant statements 
or representations "that it will give relief in such ailments." "Chic
opee Native Indian Herbs" is not a wonderful remedy of nature, "that 
starts with the very first dose and does its work surely, safely and 
quickly;" "Chicopee Native Indian Herbs" is more than a combina
tion of roots, herbs, barks, berries, and flowers in that it also contains 
drugs; "Chicopee Native Indian Herbs" is not the oldest and most 
l'eliable medicine known; will not improve your health 100 percent in 
n. few weeks' time. It is not "the medicine that nature grows"; and it 
has no value as a tonic. The herbs, barks, berries, and flowers in 
Chicopee Native Indian Herbs are not "Native Indian Herbs." 

PAn. 4. In the course and conduct of his business and in the 
lhanner described in paragraph 3 hereof, respondent caused to be 
Printed on said coupons and circulars referred to in paragraph 3 • 
hereof, the following false and misleading representation: 

Youu Ft:Tua~; HoRoscoPE FuE&l TEN PAoEs! llUY A PACKAGE OF CHICOPEE 

TODAY. A!llD GET THIS VALUABLE IIELP 

In truth and in fact the "horoscope" offered by respondent is not 
the individual horoscope of the purchaser, but a· mimeographed 
form that is printed and distributed in large quantities . 
. PAn. 5. The above and foregoing representations as to therapeu

tic value and effects of his medicine and as to the contents thereof, 
ns set forth in paragraph 3 hereof, and the representations as to 
the ''horoscope" offered to purchasers of said medicine, as set forth 
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in paragraph 4 hereof, in the course of his advertising, offering for 
sale and selling his medicine in commerce as aforesaid, have the 
capacity and tendency to mislead and deceive, and have misled and 
deceived, a substantial portion of the purchasing public into the 
erroneous belief that said medicine has general curative properties 
in restoring health without regard to the particular ailment; that 
it is a remedy for the diseases and ailments set out in said state
ments and representations quoted in paragraph 3 or that its use 
will give relief in such cases; that said medicine is composed only 
of herbs, barks, flowers, and roots, and that said roots are "Native 
Indian"; that said "horoscope" offered by the respondent to pur
chasers of his medicine is the individual "horoscope" of the pur
chaser; and thereby induce the said purchasing public to purchase 
a substantial quantity of the product of the respondent in reliance 
npon such erroneous beliefs. Thereby trade is diverted to the re
!:ipondent from other competitors who do not make such representa
tions and thereby substantial injury is done by the respondent to 
~ubstantial competition in commerce as aforesaid. . 

There are dealers and distributors of products similar in kind 
who sell and offer for sale their products and who do not in any 
way misrepresent the therapeutic value or curative properties of 
their ,product. There are dealers and distributors of products that 
are proper and have curative properties for the ailments set forth 
in paragraph 3 hereof, who do not in any way misrepresent their 
products. 

PAR. 6. The above acts and things done or caused to be done by 
the respondent were and are each and all to the prejudice of the 
public and of respondent's competitors and constitute unfair methods 
of competition in interstate commerce within the meaning and intent 
of Section 5 of an Act of Congress, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and .for 

' other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on l\Iarch 10, 1936, issued and served 
its complaint in this proceeding upon respondent, ,V. H. Bonifield, 
trading as Chicopee Medicine Company, charging him with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. After the issuance of said complaint, and the 
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filing of respondent's answer, the Commission, by order entered 
herein, granted respondent's motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the mate
rial allegations of the complaint to be true and waiving hearing on 
the charges set forth in said complaint, which substitute answer was 
duly filed in the office of the Commission. Prior to the filing of 
said substitute answer, said respondent had appeared at a hearing 
set for the taking of testimony and other evidence in said case, and 
had entered upon the record of such hearing his consent that the 
Commission, without further intervening procedure, might find the 
facts and issue its order to cease and desist based on the material 
allegations of the complaint. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com
plaint, the substitute answer and respondent's agreement entered of 
record, briefs and oral argument of counsel having been waived, and 
the Commission having duly considered the same and being now 
~ully advised in the premises, finds that this proceeding is in the 
~nterest of the public and makes this its findings as to the facts and 
Its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, ,V, H. Bonifield, is an individual doing 
business under the trade name and style of Chicopee Medicine Com
Pany, with his principal office and place of business in the town of 
Warren in the State of Indiana. Respondent was for several years 
Prior to the issuance of the ·complaint herein engaged in the sale 
und distribution in commerce between and among the various States 
of the United States of a certain medicinal preparation known and 
described as "Chicopee Native Indian Herbs." Respondent's method 
of business was to sell said preparation either directly to members 
of the purehasing public or through druggists through whom it was 
sold to members of the public. Respondent, in the course and con
duct of his said business, caused his said medicine, when sold by him, 
to be transported in commerce from his said place of business in 
Indiana, or the State of origin of the shipment thereof, to, into and 
through States of the United States other than Indiana, or other 
State of origin of shipment, to the purchasers thereof in such other 
States to whom it had been sold. 

PAn. 2. During the time respondent conducted his said business, as 
aforesaid, other individuals, firms, and corporations in various States 
of the United States were engaged in the sale and distribution, in 
commerce between and among the various States of the United States 
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and in the District of Columbia, of medicines of the same kind or 
similar to that sold by respondent, or intended for and adapted to 
the treatment of various bodily ailments for which respondent's said 
medicine is adapted, or for which it is recommended by respondent, 
as herein set out. Such other individuals, firms, and corporations 
have caused and do now cause their said medicines, when sold by 
them, to be transported from the various States of the United States 
where they are located, to, into and through States other than the 
State of origin of the shipment thereof to the purchasers of the same 
in such other States. Said respondent was, during the time of the 
conduct of his business, as aforesaid, in substantial competition in 
interstate commerce in the sale of his said medicine with such other 
individuals, firms, and corporations. 

PAR. 3. In the course and conduct of his business, respondent, in 
soliciting the sale of and in selling the said "Chicopee Native Indian 
Herbs," made use of certain printed coupons or circulars which he 
caused to be transported from his place of business in Indiana to 
points in various other States of the United States where said medi· 
cine was offered for sale and where said coupons or circulars were 
distributed to and among the purchasing public. Respondent caused 
said medicine to be placed in cartons in which it was displayed for 
sale and sold to the public. Said coupons or circulars and the said 
cartons had printed thereon a pictorial rl'presentation of the gener· 
ally accepted idea of an "Indian Medicine Man" preparing a concoc· 
tion over a fire with a wigwam as a background, together with 
various statements and representations in regard thereto, all of 
which, together with the name used to designate said medicine, rep· 
resented that said medicine was composed of native Indian herbs. 
RPspondent abo made many statements on said coupons or circulars 
which were misleadin,g in that they did not accurately state the 
therapeutic effects of said medicine, but greatly exaggerated the same, 
or represented it ns having therapeutic effects which it did not in 
fact have, or otherwise misrepresented the same. Among such state· 
ments on said coupons or circulars were the following: 

Chicopee Indian Herbs for kidneys, liver, bowels, stomach and run down 
condition-a real Indian tonic. 

RPIIeves coust!patlon, piles, blllonfmess, La Grlp})e and colds in one day. 
Helieves weakness and tired out feeling, bladder and kidney trouble. 
Relieves Ilaln in the neck, lihoulders, side, back or hips In one day. 
Relieves bilious or sick headache in two hours; heartburn and palpitation 

of heart nt once: sick stomach, brlchlng, gas on stomach at once. 
Relieves lumbago and rheumatism, giving relief from pain; all female con1• 

plaint. 
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Do you get up In the morning feeling worse than when you went to bed? 
Blue? Look on the dark side of everything? Worry about trifles? Tired? 
Lazy? Mouth taste bad? • • • Tal•e ChlcopPe InOiun Herbs • • • and 
see how quickly you will lose all those unpleasant symptoms. 

This wonderful remedy of nature starts with the very first dose and does 
its work surely, safely and quickly • "' "' 

THE MEDICINE THAT NATURE GROWS. Chicopee Native Indian Herbs 
is a medicine gathered from nature's forests and fields, a combination of roots, 
berbs, barks, berries and flowers, • • • 

They have brought health and happiness to thousands. 
THE OLDEST AND MOST RELIABLE MEDICINE KNOWN. Will Im

Prove your health 100% In a few weeks' time. 

Among such statements and representations on said cartons con- · 
taining the medicine, were the following: 

Acts as a • • • tonic 
For Acid stomach, Biliousness • • • Rheumatic Pains and Aches. 

In truth and in fact said medicine is not composed of native In
dian herbs. It is not a cure, remedy or competent and adequate· 
treatment for diseases of the kidneys, liver, bowels, and stomach or 
for run-down condition, constipation, piles, biliousness, la grippe, 
colds, weakness, tired-out feeling, bladder trouble, kidney trouble, 
pain in the neck, pain in the shoulders, pain in the side, pain in the 
back, pain in the hips, bilious headache, sick headache, palpitation 
of the heart, lumbago, rheumatism, or female complaints. General 
statements that said medicine will relieve such diseases and condi
tions, as above stated, are not warranted, and are inaccurate and mis
leading. Neither is it true or correct to say that said medicine is a 
Wonderful remedy of nature; that it is effective from the very first 
dose, that it does its work surely, safely and quickly; that it is com
posed wholly of roots, herbs, barks, berries, and flowers; that it 
brings health and happiness; that it is the oldest and most reliable 
medicine known; that it will improve health 100%; that it is the 
medicine that nature grows; that it is a tonic in a general sense; or 
that it will cure, remedy or relieve any ailment at once or in any 
~tated time. Such representations are misleading in that they are 
tnaccurate, exaggerated or entirely erroneous. 

PAR. 4. In the course and conduct of his business, as aforesaid, 
respondent caused to be printed on said coupons or circulars pre
"\'iously referred to, the following misleading represenhttion: 

Youn FUTURE HOROSCOPE FREE! TEN PAGES! BUY A PACKAGE OF CUICOPEI!l 

TonA Y. ANn Grr Tms VALUABLE HELP 

In truth and in fact the "horoscope" offered by respondent was not 
the individual horoscope of the purchaser, but a mimeographed form 
that was printed and distributed in large quantities. 
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PAR. 5. The representations of respondent, as aforesaid, have had 
the tendency and capacity to confuse, mislead and deceive members 
of the public into the belief that respondent's said medicine is com
posed of native Indian herbs; that it is a cure, remedy or competent 
t\nd adequate treatment for diseases of the kidneys, liver, bowels, and 
stomach, and also for run-down condition, constipation, piles, bilious
ness, la grippe, colds, weakness, tired-out feeling, bladder trouble, 
kidney trouble, pain in the neck, pain in shoulders, pain in the side, 
pain in the back, pain in the hips, bilious headache, sick headache, 
palpitation of the heart, lumbago, rheumatism, and female com
plaints; and that it will relieve such diseases and. conditions as above 
stated; when, in truth and in fact, such are not the facts. Such 
representations further had the tendency and capacity to confuse, 
mislead and deceive members of the public into the belief that said 
medicine is a wonderful remedy of nature; that it is effective from 
the very first dose; that it does its work surely, safely and quickly; 
that it is composed wholly of roots, herbs, barks, berries and flowers; 
that it bring-s health and happiness; that it is the oldest and most 
reliable medicine known; that it will improve health 100% ; that 
it is the medicine that nature grows; that it is a general tonic; that 
it will cure, remedy or relieve bodily ailments at once or in a speci
fied time; and that the horoscope offered, as afon•said, was the in
dividual horoscope of the person to whom it was furnished; when, 
in truth and in fact, such were not and are not the facts. Said 
representations of respondent had the tendency and capacity to in
duce members of the public to purchase respondent's said medicine 
because of the erroneous beliefo engendered, ns above set forth, and 
to divert trude to respondent from competitors engaged in the sale, 
in interstate commerce, of medicines of the same g-eneral kind ns 
that sold by respondent, as well as those so engaged in such sale of 
medicines adapted to and used for the treatment of the various ail
ments nnd conditions for which rl'spondent's said medicine is adapted 
or for which he recommends his said medicine ns aforesaid. There 
were and are, among the competitors of respondPnt, those who do 
not misrepresent the therapeutic properties and effects of the medi~ 
cines sold by thrm or other facts nnd conditions in connection there
with, but who truthfully and accurately state the therapeutic effects 
of the same as wrll as otlwr facts and matters connected therewith. 
Respondent's said acts and practices tended to and did in fact divert 
business to respondent from his said competitors, to the substantial 
injury and prejudice of such competitors. 
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CONCLUSION 

The aforesaid acts and practices of the respondent, ,V, H. Bonifield, 
trading as Chicopee Medicine Company, are to the prejudice of the 
public and of respondent's competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Sec
tion 5 of an Act of Congress approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer filed 
~erein by the respondent, dated May 12, 1937, admitting all the mate
rial allegations of the complaint to be true and waiving hearing on the 
charges set forth in said complaint, and also on said respondent's 
~onsent, entered of record, that the Commission, without further 
Intervening procedure, might find the facts and issue its order to 
cease and desist based on the material allegations of the complaint; 
~nd the Commission having made its findings as to the facts and 
Its conclusion that said respondent has violated the provisions of an 
A.ct of Congress approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is ordered, That the respondent, ,V, H. Bonifield, trading as 
Chicopee Medicine Company, or trading under any other trade name 
?r under his own name, his representatives, agents, and employees, 
In connection with the o:fferin(l' for sale, sale and distribution of 
"Chicopee Native Indian Herbs," or of a medicine of the same 
or substantially the same formula under any other name, in inter
state commerce or in the District of Columbia, do forthwith cease 
and desist from representing: 

1. That said medicine is composed of native Indian herbs, or 
that it is composed entirely of herbs or other vegetable products. 

2. That it is a cure remedy, or competent and adequate treatment 
f?r diseases of the kidneys, liver, bowels, or stomach; or for constipa
hon, piles, biliousness, la grippe, colds, weakness, run-down 
condition, tired-out feeling, bladder trouble, kidney trouble, pain in 
th~ neck, pain in the shoulders, pain in the side, pain in the back, 
Phln in the hips, bilious headache, sick headache, palpitation of 
t e heart, lumbago, rheumatism; or for female complaints or dis
eases; or that it will give relief in said diseases and conditions 
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above named; or that it will relieve any ailment or abnormal bodily 
condition in one day or in any definite time. 

3. That it is a wonderful remedy of nature; or that it is effective 
from the very first dose; or that it does its work surely, safely, and 
quickly; or that it brings health and happiness; or that it is the 
oldest and most reliable medicine known; or that it will improve 
health 100 percent; or that it is a medicine that nature grows; or 
that it is a general tonic; or that it will relieve any ailment at once. 

4. That printed horoscopes, made out in advance in large numbers, 
are th~ individual horoscopes of persons to whom they are sent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner nnd form in 
which he has complied with this order. 
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IN THE MA'ITER OF 

RELIABLE TYPEWRITER AND ADDING MACHINE 
COMPANY 

COMPLAD1T, FINDINGS, AND ORDER Dl REGARD TO 'l'IIE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS APPROVED SJi:PT. 26, 1914 

Docl.:et 3110. Complaint, Apr. :1?.1, 1937-Decision, Aug. 6, 1931 

Where a corporation engnged in snle and distribution, to retailers and direct 
to consuming public, of its "VE-PO-AD," so-called vest-pocket type of 
lidding machine, in substnntlal competition with others engaged in munu
facture, sale, and distribution of like and similar products in commerce 
and in tile District of Columbia; In advertising It~ said product through 
newto;paper and magazine advertising and other trade llterature--

(a) lllade such stat(•ments as "I! there Is a Ve-Po-Ad on e,·ery desk, no one 
ever need worry about using the big muehine and Ve-Po-Ad is every bit 
us fust and as capable as any adding maehine you ever saw," and 
"Store-1\ePpPrs eannot always atrord a large adding machine. Ve-Po-Ad 
wm take its plaee," and "Doe~ exnetly the same work as that done by 
big, exppnslve machine," etc., facts being such representa tlons were de
ceptive and mh;ieadlng in that said machine would not do the work of 
llulking pt•rmancnt recorus or giving sub-totals as would certain types of 
much more costly or substantially more costly machines, and its said 
Produ<·t did not possess many of the ft•atures of the more expensive 
adding machines, sueh as permanent rPcords, sub-totals, or release tea
turps !or con·ectlon of errors, and would not, therefore, accomplish cer
tain of the work done by the more costly products, and also was not, iu 
reRpect to cprtain ft-utures RUth as permanent records, sub-total!! and 
relense features, the equal of such more <·ostly machines in perforn.unce 
or any othPr chnraeterlstlc; 

(b) Mi~Tl'lll'el'entt•d Its business stu tus through use of words ''Manufactured 
by Uellahle Tn1ewr1ter a11<l Adding l\Inehine Company" upon Its finished 
Produet, facts bPing It did not manufacture same, but said machine 

· nctuully wus made by others for It; and 
(c) Misrept·esente<l, In advertis<•ments aud salN! literature, wholesale price of 

Its said machine, whleh It, In fnet, hnd Rold In wholesale quantities for 
\V !SUm suhstantlalty less than usual purported wholeRole price thet·pof; 

lth efrt•ct of misleading customers and prosvectlve customers Into erroneous 
find miBtoken belief that sold product would take place of, or do same 
Work as, large and expt-nsive adding machhw, and that It was the 
equal of products having such ft>otures as permanent records, sub-totals, 
Bnd relca.o;e feutures, and that it was the manufacturer thereof, and 
that its pnrported wholesale price was the actual and true prlrP, and 
ot inducing snhstantlal nnmhers of retallprs, as well as consumer
llurehnser~o~ of l'!uid vroduct, to buy the snme on account of aforesaid er
roneous and mlstuken bt•llefs, and of unfairly diverting trade to It from 
competitors engaged In slrullar businesses, who do not misrepresent the 
~hnractpr and natm·e of their respt'<'tlve products or tht•lr business status; 

0 the substantial injury of compPtltors In commerce: 
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Ileld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

llfr. S. Brogdyne Teu II, for the Commission. 
lVetten, Pegler & Dale, of Chicago, Ill., for respondent. 

CmrrLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Reliable 
Typewriter and Adding Machine Company, a corporation, hereafter 
referred to as respondent, has been and is now using unfair methods 
of competition in commerce as "commerce" is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

· PAR.\GHAPII 1. Respondent, Reliable Typewriter and Adding 
l\Iachine Company, is a corporation organized and doing business 
under the laws of the State of Illinois, having its principal place of 
business at 303 W. l\Ionroe Street, in the city of Chicago, State of 
Illinois. It is now, and for more than one year last past has been, 
engag<'d in the sale and distribution of adding machines, typewriters, 
and other business machines in commerce between and among the 
various States of the United States and in the District of Columbia. 

PAu. 2. When said products are sold, respondent transports or 
causes the same to be transported from its principal place of business 
in the State of Illinois to purchasers thereof located in States of the 
United States other than the State of Illinois and in the District of 
Columbia. There is now, and has been for more than one year last 
past, a constant current of trade and commerce in said products so 
sold nnd distributed by respondent between and among the varioll5 

States of the United States and in the District of Columbia. 
PAn. 3. Respondent is now, and has been for more than one year last 

past, engaged in substantial competition with other indivitluals, 
partnerships, firms and corporations engaged in the manufacture 
and in the sale and distribution of adding machinrs, typewriters, 
nnd other business machines in commerce between and among the 
various States of the United States and in the District of Columbia. 

PAn. 4. In the course and conduct of its business, the respondent 
has caused and still causes to bo inserted in newspapers and maga· 
zines having a general interstate circulation and in its othH adver· 
tising literature statements purporting to be descripth·e of its prod· 
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ucts. The following is representative of such statements appearing 
in advertisements inserted by respondent in newspapers and maga.
zines and in the advertising literature published and distributed by 
respondents: 

Just look at the number of people right in your own locality and neighboring 
communities who need just this kind of a handy machine. Store-keepers, house
wives, doctors, dentists, e\·ery office, eYcry place where business is transacted . . •. 

Think of a small adding machine t11at adds with the accuracy of a machine 
costing $100.00 to $300.00 • • • , 

If there is a Ve-Po-Ad on e>ery desk, no one ever need worry about using 
the big machine and Ve-Po-Ad is e\·ery Lit as fast and as capable as any adding 
DJUcbine you ever saw. 

Store-keepers cannot always afCord a large adding machine. Ve-Po-Ad will 
take its place. 

Does exactly the same work as that done by big, expensive machine. And 
You can depend upon Its accuracy-€\'ery time I 

It's so simple to opPrate-unybody can master it in a jiffy. Pick out your 
figures as you would on any adding machine, glide Into position and zip!
there's the sum total as sure and accurate as n bank statement. 

PAn. 5. Through use of tl1e foregoing statements and others similar 
thereto, the respondent repres<'nts that said adding machine is con
Parable to and equivalent to adding machines costing greatly in excess 
of or substantially more than respondent's and will always accom
Plish the same work as done by such other machines with equal speed 
and accuracy; that there is a substantial demand among storekeepers, 
housewives, doctors, dentists, and offices generally for respondent's 
lnachine; and that everyone can easily learn how to accurately oper
ate said machine. 

PAn. 6. In truth and in fact, the respondent's machine will not do 
the Work of adding machines costing greatly in excess or substantially 
lnore than respondent's. It will not accomplish the same work as 
done by machines costing greatly in excess of or substantially more 
than respondent's with equal speed and accuracy. There is not a 
Substantial demand among storekeepers, housewives, doctors, dentists, 
nnd offices generally for the respondent's machine. Not all persons 
can easily learn how to operate said machine. Respondent's machine 
does not possess many of the features of more expensive adding 
(achines; such as, permanent records, totals, subtotals, or release 
eatures for the correction of errors, and is therefore not to be 

chnsidered the equal of such machines in performance or any other 
c a racteristic. 

PAn, 7. In the course and conduct of its business as described in 
~~tagrnph 1 hereof, respondent represents by use of the words 

Ianufuctured by Reliable Typewriter and Adding Machine Com-
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pany" and in its advertisements, sales literature and upon its finished 
product, that it is a manufacturer of the products which it sells. 

In truth and in fact, the respondent does not own, operate, or 
directly control a manufacturing establishment wherein it manu
factures the products sold and distributed by it in any manner or 
form whatsoever. In fact, the respondent has the Ve-Po-Ad manu
factured by an independent manufacturing establishment. 

PAR. 8. In the course and conduct of its business, respondent 
through its advertisements and sales literature, represents that the 
wholesale price of the Ve-Po-Ad is $1.95 per unit. 

In truth and in fact, $1.95 is not the wholesale price of the Ve
Po-Ad. Said machine is generally sold in wholesale quantities for 
sums substantially lower than $1.95 per unit. The respondent has on 
numerous and divers occasions quoted a wholesale price lower than 
the amount of $1.95. 

PAR. 9. For many years a substantial part of the consuming public. 
has expressed and has had a marked preference for products sold 
and distributed to the public by the manufacturer of the same. A 
substantial part of the consumin~ public is aware of the prevailing 
economies that are reflected in the price to the ultimate consumer 
when as many middle men's profits as is possible are eliminated. 
The public genemlly understands how these economies are brought 
about. It places confidence in the manufacturers of such products 
and as a result of such knowledge, purchases a substantial volume of 
merchandise i'n reliance upon this aforesaid practice. 

PAR. 10. The above statements made by the respondent in its adver· 
tising literature and advertisements and upon its finished products 
have the capacity and tendency to and do mislead customers and 
prospective customers into the erroneous and mistaken beliefs that 
the product of the respondents will take the place of the large and 
expensive adding machine; that it is accurate; that tho operation 
of same is easy to master; that it is simple to operate; and that an~
body can operate it; that the sum total of the machine's work IS 

accurate; that the responuent is a mtmufacturer of said product; 
that there is a great demand for said product among storekeepers, 
housewives, doctors, dentists, and office workers; and that the whole· 
sale price of the respondetit's product is $1.95; and into the purchase 
of respondent's product on account of such beliefs. 

PAR. 11. As a result of the use of the aforesaid advertising and 
the claims made therein, trade has been unfairly diverted to the 
respondent from its competitors who sell and distribute adding l11~
chines, typewriters, and other business machines to the buying publiC 
and who truthfully represent, advertise and sell their products, who 
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-correctly represent the wholesale price of their products and who 
further truthfully represent to the purchasing public their business 
status. 

PAR. 12. The above acts and practices of the respondent are all to 
the prejudice of the public and the respondent's competitors and con
stitute unfair methods of competition in commerce with the intent 
and meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

REronT, FINDINGs AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on April 26, Hl37 issued and served its 
complaint in this proceeding upon respondent, Reliable Typewriter 
nnd Adding l\Iuchine Company, a corporation, charging it with the 
tlse of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent's answer thereto, a stipulation as to the facts 
Was entered into between Richard P. Whiteley, Acting Chief Counsel 
of the Commission, and 'Vetten, Pegler & Dale, counsel for respond
ent. Said stipulation was thereafter approved by the Commission 
and duly recorded and filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said complaint and answer thereto 
and the stipulation as to the facts (the filing of briefs_ having been 
\rai\'ed); and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPII 1. Respondent, Reliable Typewriter and Adding 1\Ia
·chine Company, is a corporation with its principal place of business 
at 303 'Vest l\Ionroe Street, in the city of Chicago, State of Illinois. 

PAn. 2. The respondent is now, and has been for more than one 
}ear last past, engaged in the business of selling and distributing a 
~Jnall so-culled vest pocket type of adding machine, under the trade 
name of VE-PO-AD, to retailers and direct to the consuming public. 

PAn. 3. In the sale of said procluct respondent has transported or 
·caused the same to be transported from its principal place of business 
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in the State of Illinois to purchasers thereof located in the States of 
the United States other than the State from which shipment origi
nated and in the District of Columbia. 

There has been for more than one year last past, and still is, a 
constant current of trade and commerce in said product so sold 
and distributed by respondent between and among the various States 
of the United States and in the District of Columbia. 

PAR. 4. For more than one year last past the respondent has been 
engaged in substantial competition with other individuals, and with 
partnerships, firms, and corporations engaged in the manufacture, 
sale, and distribution of like and similar products and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

PAR. 5. In the course and conduct of its business as aforesaid 
respondent, in soliciting the sale, and in the selling, of its product, 
and for the purpose of creating a demand on the part of the con
suming public for said product, causes, anu for more than one year 
last past has caused, its prouuct to he advertised through the medi<\ 
of newspaper and magazine advertisements anu other auvertising 
literature. In said ways and hy said mC'ans respondent has made to 
the general public false and misleading statements with reference 
to the commouity offered for sale by it. 

PAR. G. The following statements are representative of the state
ments anu claims made by respondent in its advertisements and au
vertising literature: 

Just look at the number ot tJeople right in your own locality and neighboring 
communities who need just this kind of a handy machine. Store-keepers, 
housewives, doctors, dentists, every office, every place where business Is trans
acted • • •. 

Think of a small adding machine that ndd~ with the accuracy of a madJine
costing $100.00 to $300.00 • • •. 

If there is a Ve-l'o-Ad on every dc~Sk, no one ever need worry about using 
the big machine and Ve-ro-Ad is every bit as fast and as capable as anY 
adding machine you e;er saw. 

Store-keepers cannot always afford a large adding machine. Ve-ro-Ad will 
take its place. 

Does exactly the some work as that done by big, expensh·e machine. And 
you can depend upon its accuracy-every time! 

It's so simple to operate-anybody can master it in a ji!Ty. Pick out your 
figures as you would on any adding mnchinl', glide into position and zip!-
there's the sum total as sure and accurate as a bank stnt£>mrnt. 

PAR. 7. The statements and representations made by rc:.pondcnt 
with respect to the commodity described in the above quoteu excerpts 
from advertisements and sold by it were, and are, deceptive and 
misleading in the following respects: 
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The respondent's machine will not do the work of making per
manent records or giving subtotals as will certain types of adding 
machines costing greatly in excess of or substantially more than 
respondent's. 

The respondent's machine does not possess many of the features 
of more expensive ad.d.ing machines such as permanent records, sub
totals, or release. features for the correction of errors, and therefore 
will not accomplish certain of the work done by adding machines 
costing greatly in excess of or more than respondent's, and is not 
in respect to certain features such as permanent records, subtotals, 
and release features to be considered the equal of such machines in 
performance or any other characteristic. 

J>An. 8. In the course and conduct of its business the respondent 
has misrepresented its business status by the use of the words 
"Manufactured by Reliable Typewriter and Adding Machine Com
pany" upon its finished product. The respondent docs not manu
facture the machine sold by it, said machine actually being manu
fa~tured by others for the respondent. 

PAn. 9. The respondent in the course and conduct of its business 
has, throngh its auvertisements and sales literature, misrepresented 
the wholesale price of the VE-PO-AD machine. In fact, the 
respondent has sold the VE-PO-AD machine in wholesale quantities 
for a sum substantially lower than the usual purported wholesale 
Price of the machine. 

l>AR. 10. For many years a substantial part of the consuming 
Public has had, and. has so expressed, a marked preference for the 
Products sold and distributed to the public by the manufacturer of 
the same. A substantial part of the consuming public is aware of 
the prevailing economies that are reflected in the price to the ultimate 
consumer when as many midulemen's profits as possible are elimi
nated. The public generally understands how these economies are 
brought about and places its confidence in the manufacturer of said 
Products, and as a result of such knowledge purchases a substantial 
Volume of merchandise in reliance upon this aforesaid practice. 

PAn. 11. The statements made by respondent in its advertising 
literature and adnrtisements, and. upon its finished product known 
ns the VE-PO-AD, have the capacity and tendency to and do mis
lead customers and prospective customers into the erroneous and 
mistaken belief that the product of the respondent will take the place 
of, or do the same work us, a large and expensive adding machine; 
t.hat the product of respondent is the equal of machines hadng such 
features as permanent records, subtotals, and release features; that 

158!21"'-:.10-:iS 
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the respondent is the manufacturer of said product; that the pur
ported wholesale price of respondent's product is the actual and 
true wholesale price. 

PAR. 12. The foregoing false and misleading statements and rep
resentations have induced and still induce a substantial number of 
retailers as well as consumer purchasers of said product to buy the 
product offered for sale, sold, and distributed by the respondent on 
account of the aforesaid erroneous and mistaken beliefs. 

PAR. 13. As a result thereof trade has been unfairly diverted to 
respondent from those competitors of respondent engaged in similar 
businesses who do not misrepresent the character anJ nature of their 
respective proJucts or their business status. As a consequence 
thereof substantial injury has been and is being done by respondent 
to competition in commerce between and among the various States 
of the United States anJ in the District of Columbia. 

CONCLUSION 

The aforementioned acts anJ practices of the respondent, Reliable 
Typewriter and Adding Machine Company, are to the prejudice of 
the public and of respondent's competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 2G, HJ14, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

ORDER TO CEASE ANO DESIST 

This proceeding having bPen heard by the Federnl Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, and the stipulation as to the facts entered into between 
RicharJ P. Whiteley, Acting Chief Counsel of the Commission, and 
\Vetten, Pegler & Dale, counsel for respondent, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, 
npprowd September 2G, 1914, entitleJ "An Act to create a Feueral 
Trade Commission, to define its powers and duties, and for other 
purposes", 

It is ordered, That the respondent, Reliable Typewriter anJ Add
ing Machine Company, a corporation, its repr£>sentatives, agPnts, and 
employes, in connection with the offerin•.,. for sale sale and distribn-
. "" ' ' l twn of a small size vest pocket adding machine now known as t 1e 

Ve-Po-Ad Aduing Machine in commerce amon(l' and between the . "' . 
vanous States of the United States and in the District of Colu111bHt, 
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do forthwith cease and desist from representing, directly or indi~ 
rectly, through adve1tisements, price lists, circulars, labels, contain~ 
ers, or any other form of printed matter, or by radio broadcasting, 
or in any other manner: 

(1) That its said adding machines will do the same work as add~ 
ing machines possessing features which its machines do not possess; 
(2) that said adding machines possess many features of more expen
sive adding machines, such as permanent records, subtotals, or release 
features for correction of errors, or are to be considered the equal of 
machines having such features; (3) that it is a manufacturer of 
adding machines; (4) that the wholesale price of its adding machines 
is other than the true wholesale price at which said machines are 
sold in the regular course of trade. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission 11 report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE :MATTER OF 

J. K. LEVY, ALIAS J. K. LEE, AND DAVID LEVY, CO· 
PARTNERS, TRADING AS LEV ORE COMPANY, AND J. K. 
LEVY, ALIAS J. K. LEE, INDIVIDUALLY 

CO~fPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Docket 2607. Complaint, Oct. 31, 1935-Dccision, Aug. 9, 19.17 

Where certain Individuals engaged in sale and distrilmtion of radio receiving 
sets, fountain pen and pencil sets, cocktail sets, cameras, and similar 
commodities, directly to purchasers and through sales distributors or 
agents for resale direct to consumers on time payments, and also for 
resale under their so-called "give away" plan, in comp<'tition with those 
engaged In sale and distribution of such products In commerce among 
the various States-

(a) Sold, under latter plan, to their di:stributor-agcntfl, their aforesaid so
called premium goods, together with push cards or punch boards termed 
"sales booklets," for disposition to sub-agents and distribution to consum· 
ing public under a plan by which final purchasers or customers selected 
from card one of a number of feminine names disvlnyed thereon and 
paid for chance, subject to certain limitations, In accordance with number 
and name sPlected and punched, and recrivell article being dif;posed of, 
or nothing other than privllege of making selection, for money paid, in 
accordance with his success or failure in selecting nume corresponding 
to that concealed on card, as revealed after sale of all chances thereon, 
and under which plan, and after which time, distributor agent or sub· 
agent was likewise entitled to a radio or some other article of so-called 
''free" merchandise, and thereby supplied to and placed in the bands of 
others the means of conducting lotteries in the sale of their said products 
as a means of inducing purchase thereof in preference to similar articles 
olTered and sold by competitors, and in competition with many who are 
unwilling to adopt and use such nwthods of sale, or any method involving 
scheme of chance, as contrary to public policy and good morals, not in 
accordance with business ethics, a detriment to legitimate business, and 
as gambllng; 

(b) ll£>presented to prospective distributor-agents that they could make big 
money "giving away these wonderful radios," and described their said 
plan as the "give away" plan, and referred, as above set forth, to the 
premiums or artldes secured by the holder of the winning name and 
the distributor-agent or sub-agent as "free" merchandise, facts being 
those rcc£>ivlng same through such selection paid therefor amount de
termined, as Indicated, wholly by lot or chance, and they did not give 
away any mcrchand!Re, but sold same and received value therefor; and 

(c) llrpresf'ntcd thf'msclves ns manufacturers, through use of words "Suc
cessors to Deco Mfg. Company," placed upon their advertisements and 
advertising matter distributed in interstate commerce, !nets being, not· 
withstanding their ownership of stoek of licensed radio manufacturing 
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concern and their building of cons and assembling of radios, they did 
not and had not themselves made any such products; 

With result that many purchasers of such products, attracted by element of 
chance involved in their aforesaid sales methods, were thereby Induced 
to buy same In preference to those of competitors who do not use same 
or equivalent methods, and with tendency and capacity unfairly, and be
cause of element of chance, to divert to them trade and custom from 
their said competitors who do not use such or equivalent method, and 
exclude all competitors who are unwilling to and do not do so, and with 
further tendency and capacity, through aforesaid manufacturing misrep
resentations, to divert trade from and otherwise injure their competitors 
substantially In commerce: 

Held, '!'hat such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. W. lV. Sheppard, trial examiner. 
Mr. Morton Nesmith for the Commission. 
Nash dJ Donnelly, of Chicago, Ill., for respondents . . 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914-, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that J. K. 
Levy, alias J. K. Lee, and David Levy, copartners, trading as Levore 
Company, and J. K. Levy, alias J. K. Lee, individually, hereinafter 
referred to as respondents, have been and now are using unfair 
methods of competition in commerce, as "commerce" is defined in 
~aid act, and it appearing to the Commission that a proceeding by 
It in respect thereof would be in the public interest, states its charges 
in that respect as follows: 

PARAGR.<\PII ·1. The respondent, Levore Company, is a partnership 
composcc.l of J. K. Levy, alias J. K. Lee, and David Levy, and the 
principal place of business of said partnership is located at 130 North 
Wells Street in the city of Chicago, State of Illinois. Said re
spondent J. K. Levy, alias J. K. Lee, is an individual, with his 
principal place of business at 130 North Wells Street in the city 
of Chicago, State of Illinois. Said respondents are now and for 
several years last past have Leen engaged in the sale and distribu
tion of radio receiving sets, fountain pen and pencil sets, cocktail 
sets, cameras, nnd similar commodities directly to purchasers, and 
also through sales distributors or agents located at points in the 
'·arious States of the United States other than the State of Illinois, 
nnd cause said proc.lucts, when so sold, to be transported from their 
Principal place of bu:;iness in the city of Chicago, State of Illinois, 
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into and through other States of the United States to purchasers 
at their respective points of location. In the course and conduct 
of their business as aforesaid, respondents are now and have been 
in competition with other individuals, partnerships, and corpora
tions engaged in the sale and distribution of radio receiving sets, 
fountain pen and pencil sets, cocktail sets, cameras, and other similar 
commodities, in commerce between and among the various States 
of the United States. 

PAR. 2. In the course and conduct of their business as aforesaid, 
respondents pursued the following methods and practices: 

(a) Advertised in periodicals having a wide interstate circulation, 
and by means of circulars and form letters, the following and other 
similar matters: 

GIVE RADIOS AWAY and earn up to $100.00 a week. New money making 
plan for agents, salesmen, district managers. No experience, Profits Start 
Immediately. 

DEST RADIO-Amnzlng little 7 lb. portable AC & DC radio for lJOml', 
office, auto, farm, etc. Wonderful tone. Gets pollee calls. $30 value. Llcen~etl 
by R. C. A. and associated companies. Write at once. We will show yon 
how to mal•e BIG MONEY giving away these wonderful radios • • • 

PLAN NO.1 

This "give away" plan Is one which lnrolres the distribution of high (!UalitY 
merchandise, many articles lmown through national advertising. It if; a 
plan that has proved to be very popular with Levore dealers. Yon will ~;l'e a 
picture of a Levore Sales Card on the back of this letter. On this cord are 
printed 120 names of girls. As a distributor, yon will employ ogents to <lispo~e 
ot these cards. For their efforts In disposing of this cord, you will gh·e e11rll 
agent one ot the gifts of hill or her choice. The twrson selecting the t;nrne 
name which appears under the srnl al~o rerelves a gift • • • 

To be more specific, the Best Radios, both Standard and Duol-Wave Modelll, 
the Log Cabin Radio and the Dohrmeyer Electric Mixer and ·wahl EvershnrP 
Pencils nrc used In connection with the n-120 Sales Cnrd. Your agent receives 
their choice of one of these tour gifts. The person selcetlug the lueky uarne 
also receives the gift of their choice, and In addition five pe0111P receive Wubl 
Everysharp Pencils. You buy the require,] merchamllf;e from liS at the con
fidential price shown In the distributor's price list. The <111TerPnce between the 
cash you receive from your agent tor the sale of the complete rnrd an<l thC 
cost of tl1e merchandise represents your profit which as stated brfore runs 
from $11.7~ to $15.25 per card, depending upon the gift Item.'! selected. 

You will note that we have other books, which are dl~posed of lu the s111ne 
manner as the one described ahove, each card being used In conueetlou with 
certain gift Item!!. -

HOW TO PUT TIIIS PLAN IN Ol'EUATION 

The more agents you get to work for you the bigger your profits will be. 
Among your relatives and friends are any number who would gladly work 
tor one of these free gifts. Everybody wants anotlJer radio, especiallY the 
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portable kind, like Dest RadioR. Then there is a big demand right now 
for World-Wide Radios and Automobile Uadios. So many people want them 
but cannot afford to buy them outright. These people will be tickled to death 
With an opportunity to get a radio of their choice absolutely free • • • 

$100 to $150 Wet>kly Ensy to Earn 

This clock has a retail value of $15.00 and give them away in connection 
with our l\I-100 Sales Books. 

REMEMBER GIFTS ARE GIVEN AWAY 

That's the important thing to always keep in mind and to Impress upon 
those whom you employ to work for you. They buy nothing. All they have 
to do Is to get their friends to pull the names on the card. Everyone has an 
equal chance to earn the gift of his or her choice. The agent selling the card 
gets one of the gifts and the winner gets another. You donate these gifts 
and earn a big profit In the process of doing it. 

"' "' • this marvelous little radio set that Is keeping our factory humming to 
supply the demand "' • "' Remember, we are in the business of manufacturing 
BEST radioR, and we will sell them to you at any time Rt the wholesale 
Jl~"ieA • "' "' You cnn purchnse any numh<>r of rndios from us at any time 
at the fnctory whole~nle price of $9.00 ench. 

'l'hese two high class gnnrnnteed radios are given away In connection with 
the R-170 sales hooklet. 

1'he BEST ruuio is not a ''fly-by-night" affair-here today and gone tomorrow. 
We make this radio on a large scale production basis in our own modern 
Plant. ~Expert radio engineers snpen·ise every phase of its manufacture • • • 

PLAN NO. 2 

Direct to consumers on time payments. 

Uespondents sell to their distributors-agents their so-calle<.l pre
nlinm goods, with which are included what are described as sales 
boflklets, but which nre in renlity push cards· or punehboards. The 
agents in turn dispose of these commodities, including the push cards 
or punehboanls, to subngents. The cards or boards are made up 
With a certain number of names, usually the names of girls or wo
men, under each of which is concealed a number; such numbers 
run from 1 to 100 or more, corresponding with the number of names 
on the cnrd. The customer selects a name which he punches out, 
thereby disclosing a conceale<.l number, and pays a premium equal 
to the number diselosed, but in no case more than thirty-five cents. 
The winning nome is concealed on the cnnl nnd the seal is not rc
hloved from it until the last chance has been sold, an<.l thereupon 
the holder of the winning name and the distributor-agent are each 
entitled to a radio or some other article of the "free" merchandise. 
Persons who received the so-called "free" merchandise paid for the 
same in an amount determined as indicated, wholly by lot or chance. 
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PAR. 3. The respondent Levore Company, in the course and con
duct of its business as aforesaid, in its advertising to induce pros pee· 
tive distributors-agents to dispose of its merchandise, represented to 
them that they could make big money "giving away these wonderful 
radios," and their plan as the "give away plan." 

PAR. 4. The respondent Levore Company, in the course and con· 
duct of its business as aforesaid, in its advertising caused and still 
causes the words "Successors to Beco 1\Ifg. Company" to appear 
upon its advertisements and advertising matter distributed in inter
state commerce. 

PAR. 5. The aforesaid distributors-agents and sub-agents dispose 
of the aforesaid "free" merchandise to the purchasing public in 
accordance with the aforesaid sales plans. Respondents thus sup
ply to and place in the hands of others the means of conducting 
lotteries in the sale of their products, in accordance with the 
respondents' sales plans hereinabove set forth, as a means of inducing 
purchasers thereof to purchase respondents' said products in prefer· 
ence to similar articles offered for sale and sold by their competitors. 

PAR. 6. The respondent Levon! Company, in the course and con· 
duct of its business as aforesaid, in their advertising represented 
that their agents earn $100 and $150 per week under their sales plan 
No.1. 

In truth and in fact, neither the Beco Manufacturing CompanY 
nor the respondent Levore Company, the latter either in its own 
right or as successor of said Beco Manufacturing Company, are 
manufacturers, nor does the respondent Levore Company own, oper· 
ate, or control any factory wherein its products are made, manu· 
factured or fabricated. Said representation made by the respondent 
Levore Company in its advertising matter that it is a manufacturer, 
or successor to the Beco Manufacturing Company, is false and mis· 
leading, and has the tendency and capacity to mislead and deceive 
purchasers of respondents' products into the belief that when pur· 
chasing from the respondent they are dealing with a manufacturer, 
thereby gaining an advantage aml saving the middleman's profit. 

In truth and in fact, the respondent Levore Company did and 
does not give away radios, nor does respondent give away anY 
merchandise free or as a gratuity. 

In truth and in fact, the usual and ordinary earnings of respond· 
ents' agents is not either $100 or $150 per week. . 

PAR. 7. The use of said methods by respondent, ns described 10 

paragraph 2, has the tendency and capacity unfairly, and because 
of said game of chance and of said free goods, to divert to respond· 
ents trade and custom from their said competitors who do not use 
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the same or equivalent methods, and to exclude all competitors who 
are unwilling to and who do not use the same or equivalent method!l. 
Many of respondents' competitors are unwilling to adopt and use 
said methods or any method involving a game of chance or the 
sale of a chance, to win something by chance, because such methods 
are contrary to public policy or to the criminal statutes of certain 
of the States of the United States, or because they are of the opinion 
that such methods are detrimental to the morals of the public, or 
because of any or all of such reasons. 

PAR. 8. There are, among the competitors of the respondents, 
many persons, firms, corporations, and associations who sell and 
distribute radio receiving sets, fountain pen and pencil sets, cock
tail sets, cameras and other similar commodities, in interstate com
merce. There are also among the competitors of the respondents, 
many persons, firms, corporations, and associations who manufacture 
similar commodities and sell the same in interstate commerce, and 
the sales plan No. 1 employed by respondent, and the use of the 
Phrase "Successors to Deco Mfg. Company," when the Levore 
Company is not a manufacturer, has the capacity and tendency to 
Unfairly divert trade from and otherwise injure and prejudice 
respondents' competitors in interstate commerce. 

PAR. 9. The above alleged acts and things done by the respondents 
are all to the injury and prejudice of the public and of the competi
tors of respondents in interstate commerce, and constitute unfair 
n1ethods of competition in interstate commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trude Commission on the 31st day of October 1935, issued, 
and on the 4th day of November 1935, served its complaint upon 
respondents J. K. Levy, alias J. K. Lee, and David Levy, charging 
said respondents with the use of unfair metlwcls of competition in 
Cotnm£'l'ce in violation of the provisions of said act. After 'the issu
nnce of saul complaint and the filing of respondents' answer thereto, 
testimony and other evidence in support of the allegations of said 
Complaint were introduced by Morton Nesmith, attorney for the 
~ommission, before ,V. ,V, Sheppard, an examiner of the Commis
Ston, tht!retofore duly designated by it, and in opposition to the 
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allegations of the complaint by John A. Nash, attorney for the 
respondents; and said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter the 
proceedings regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint and in opposition 
thereto; and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusions drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondents J. K. Levy, alias J. K. Lee, and David 
Levy, are co-partners trading as Levore Company, and the principal 
place of business of this partnership is located at 130 North 'Veils 
Street, in the city of Chicago, State of Illinois. The respondent J. K. 
Levy, alias J. K. Lee, is an individual, with his principal place of 
business at the same address. 

The respondents are now, and for several years last past have been, 
engaged in the sale and distribution of radio receiving sets, fountain 
pen and pencil sets, cocktail sets, cameras, and similar commodities 
directly to purchasers and also through sales-distributors or agents 
located. at points in the various States of the United States other 
than the State of Illinois, and. respondents have caused their prod
ucts, when so sold, to be transported from their principal place of 
business in the city of Chicago, State of Illinois, into and through 
other States of the United States to purchasers at their respective 
points of location. 

In the course and conduct of their business, the respondents are 
now, and. have been, in comprtition with individuals, partnerships, 
and corporations engaged. in the sale and. d.istribution of radio re
ceiving sets, fountain pen and. pencil sets, cocktail sets, cameras, and 
other similar commoditirs in commerce between and among the 
various States of the United States. 

PAR. 2. In the course and operation of their business und for the 
purpose of ind.ucing the purchase of their products, the respondents 
advertised in prriod.icals having wide interstate circulation and by 
means of circulars and form letters, the following and other simihtr 
statements: 

GIVE RADIOS AWAY and earn up to $100.00 a we(•k. New moiH'Y mnkltil~ 
plnn tor agents, salesmen, district managers. No experience, Profits Start 
Tmmedlately. 
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BEST RADIO-Amazing little 7 lb. portable AC & DC radio for home, of
fice, auto, farm, etc. Wonderful tone. Gets police calls. $30 value. Licensed 
hy n. C. A. and associated companies. Write at once. We will show you how 
to make BIG MONEY giving away these wonderful radios • • •. 

PLAN NO. 1 

This "give away" plan Is one whirh involves the distribution of high quality 
merchandise, many articles known through national advertising. It Is a plan 
that has proved to be very popular with Levore dealers. You will see a picture 
of a Levore Sales Curd on the bnek of this lt>tter. On thl~ curd are printed 
120 names of girls. As a distributor, you will employ agents to dispose of 
these curds. For their efforts In disposing of this card, you will give each 
ngent one of the gifts of Ills or her choice. The per><on selecting the same 
name which appears under the seal also receives a gift • • • 

To be more specific, the De8t Radios, both Standard and Duul·Wave 1\Iodels, 
the Log Cabin Radio and the Dohrmeyer Electric l\Iixer and Wahl Eversharp 
Pencils are used In connection with the U-120 Sales Card. Your agent re
ceives their choice of one of thP>~e four gifts. The person selecting the lucky 
name al~o receives the gift of their choice, and in addition five people receive 
Wahl Eversharp I'E'nclls. You buy the required merchandise from us at the 
confidential price dlfferPnce between the cash you receive from your agent for 
the sale of the complete curd and the rost of the merebandli-!e represt-nts yonr 
llrotlt which as statl'd before runs from $11.75 to $15.25 per card, depending 
lli>on the gift items Rl'lected. 

Yon will note that wP have otlu-r book!'!, which are dlspoi'!Pd of in the same 
lllanner as the one described above, each card being ui'!ed in connection with 
<-'t'rtaln gift items. 

HOW TO PUT TIIIS PLAN IN OPERATION 

The more ngrnts you grt to work for you the blggPr your profits w1ll he. 
Arnong your rrlntlves null frienus are any nmuh<>r who would gladly work for 
one of these frPe gifts. Everybody wants nnothPr raulo, especially the port
Ubie kind, like llt>!!t Rudiol'l. ThPu tht-re is a big dl•manu right now for Worlu
\Viue Hndios and Automobile Radios. So many people want tlwm but cannot 
Ul'f'ord to buy thPm Ollt·rfght. 'flw~e 11e0ple Will be tlekiPd to death with an 
(•l•IJortunity to get a radio of tlwlr choice absolutely tree • • •. 

$100 to $150 WE'ekly Easy to Earn 

This clock has a retail value of $15.00 and give them away In connection with 
<lur l\I-100 Sales Books. 

RE~fE:\IllER GIFTS ARE GIVEN AWAY 

That's the important thing to always kePp in mind and to impreRs UliOn those 
"·hom you employ to wo1·k for you. 'l'hPy buy nothing. All they ha,·e to do 
lt; to get their friends to pull the names on the card. Everyone has an equal 
Chance to earn the gift of his or her choice. The agent selling the card gets 
one of the girts and the winner gets nnother. You donate these gifts and E'arn 
n big profit In the process of doing it. 

• • • this mnn·eloni'! little radio set that is kee}llng our factory humming 
to supply the demand • • • Remember, we are In the business of manu-
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factur!ng BEST radios, and we will sell them to you at any time at the whole
sale price • • • You can purchase any number of radios from us at any time 
at the factory wholesale price of $9.00 each. 

These two high class guaranteed radios are given away In connection with 
the R-170 sales booklet. 

The BEST radio is not a "fly-by-night" affair-here today and goue to
morrow. We make this radio on a large scale production basis In our own 
modern plant. Expert radio engineers supen•ise every phase of its manu
facture • • •. 

Direct to consumers on time payments. 

Respondents sell to their distributors-agents their so-called pre
mium goods, with which are included what are described as sales book
lets, but which are in reality push cards or punchboards. The agents 
in turn dispose of these commodities, including the push cards or 
punchboards, to sub-agents. The cards or boards are made up of a 
certain number of names, usually the names of girls or women, 
under each of which is a concealed number; such numbers run from 
1 to 100 or more, corresponding with the number of names on the 
card. The customer selects a name which he punches out, thereby 
disclosing a concealed number, and pays a premium or price equal 
to the number disclosed in cents, but in no case more than thirty-fhe 
cents. The winning name is concealed on the card and the seal i~ 
not removed from it until the last chance has been sold, and thereupon 
the holder of the winning name and the distributor-agent or the 
sub-agent are each entitled to a radio or some other article of the 
"free" merchandise. Persons who receive the so-called "free" mer
chandise paid for the same an amount determined as indicated 
wholly by lot or chance; the respondents, therefore, do not gh·e 
away any merchandise but sell the same and receive value therefor. 

PAR. 3. The respondents, J. K. Levy, alias J. K. Lee, nnd D~tvid 
Levy, in the course and conduct of their business and in their adver
tising, to induce prospective distributors-agents to dispose of their 
merchandise, represente<l to them that they could make big money 
"giving away these wonderful radios" and their plan as the Hgh·e 
away plan." The distributors-agents and sub-agents dispose of this 
"free" merchandise described in respondents' ad,·ertising to the 
purchasing public in accordance with the respondents' sales plnns 
as herein outlined, namely, 1 and 2. The respondents supply to and 
place in the hands of others the means of conducting lott.erit>s in 
the sale of their products, and in accordance with respontlents' sales 
plans hereinbefore described as a means of inducing purchasers 
thereof to purchase respondents' products in preference to similar 
articles offered for sale and sold by competitors of respondent. A 
substantial part of respondents' business in the sale of their mer-
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chandise is effectuated by the use of the push, pull, or punch card 
system. 

PAR. 4. In the course and conduct of their business the respondents, 
J. K. Levy and David Levy, advertise and represent that the Levore 
Company is a manufacturer through the use of the words "Successors 
to Beco 1\lfg. Company," which is placed upon Levore Company 
advertisements and advertising matter distributed in interstate com
merce. The, Beco l\Ifg. Company is a trade name for The Best 
Company and was the predecessor of the Levore Company. Re
spondents J. K. Levy and David Levy, trading as the Levore Com
pany, own the stock of the Le,Vahl l\Ifg. Company, which was a 
licensed radio manufacturing concern, and licensed by the R.C.A. 
Company. They build coils and also assemble radios, but do not, 
and have not, manufactured any radios themselves. 

PAR. 5. The respondents, J. K. Levy and David Levy, in dis
posing of their radio receiving sets, fountain pen and pencil sets, 
cocktail sets, cameras, and other products in accordance with the 
sales plan No. 1, hereinabove described; which involves the use of the 
aforesaid push or punch cards, conduct lotteries or games of chance 
in the disposition of their merchandise. Many purchasers of these 
products are attracted by the element of chance involved in the 
respondents' sales method before described and are thereby induced 
to purchase respondents' products in preference to the same or similar 
products or merchandise of respondents' competitors who do not usc 
the same or equivalent methods. 

PAn. G. The use of the sales plan No.1 by the respondents, namely, 
by the push and pull card method, has the tendency and capacity 
unfairly and because of the element of chance to divert to respond
£>nts trade and custom from their said competitors who do not use 
the same or equivalent methods, and exclude all competitors who are 
linwilling to and who do not use the same or equivalent methods. 
Many of respondents' competitors are unwilling to adopt and use 
these methods of sale or any method involving a scheme of chance 
because such methods are contrary to public policy and good morals, 
do not comply with business ethics, are a detriment to legitimate 
business, and constitute gambling. In truth and in fact, the respond
ents, J. K. Levy and David Levy, trading as the Levore Company, 
are not manufacturers and do not own or control or operate a fac
tory wherein their radios, fountain pen and pencil sets, cocktail sets, 
cameras, m1d similar merchandise are manufactured or fabricated, 
nl} of which has the further capacity and tendency to divert trade 
!rom and otherwise injure respondents' competitors substantially in 
Interstate commerce. 
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CONCLUSION 

The aforesaid acts and practices of the respondents, J. K. Levy, 
alias J. K. Lee, and David Levy, are to the prejudice of the public; 
and the respondents' competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress approved September 2G, 1914, entitled ".An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ents, testimony and other evidence taken before "\V. W. Sheppard, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein by Morton Nesmith, counsel for the Commis
sion, and by John A. Nash, counsel for the respondents, and the Com
mission having made its findings us to the facts and its conclusion 
that said respondents have violated the provisions of an Act of Con
gress approved September 26, l!H4, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes", 

It is ordered, That the respondents, J. K. Levy, alias J. K. Lee, 
and David Levy, individually or trading as Levore Company or 
under any other trade name, their servants, representatives, and 
employees in connection with the offering for sale, sale, and distribu
tion in interstate commerce or in the District of Columbia of radio 
receiving sets, fountain pen and pencil sets, cocktail sets, can1eras, 
and similar commodities, do forthwith cease and desist: 

1. From supplying to or placing in the hands of others punch 
cards, pull cards or push cards for the purpose of enabling such per
sons to dispose of or sell by the use thereof, said or similar products. 

2. From mailing, shipping or transporting to their afl'ents or dis
tributors or to members of the public, punch, push or ;un cards so 
prepared or printed as to enable said persons by the use thereof to 
sell or distribute said or similar products. 

3. From selling or otherwise disposing of radio receiving sets, 
fountain pen and pencil sets, cocktail sets camerns and similar 
commodities by the use of punch, push or ~ull cards.' . 

4 .. ~rom in any manner selling or otherwise disposing of ra.dJO 
rece1vmg sets, fountain pen and pencil sets, cocktail sets, cameras, 
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and similar commodities by the use of devices depending upon lot 
or chance. 

5. From directly or indirectly representing that they are manu
facturers unless. and until they own, operate or control a factory 
wherein their products are made or manufactured; or 

6. From representing in any manner that their radio receiving 
sets, fountain pen and pencil sets, cocktail sets, cameras, and similar 
commodities are free or given away, when such is not the fact. 

It is further ordered, That the respondents shall within 60 days 
after the service upon them of a copy of this order file with the 
Commission a report in writing setting forth in detail the man
ner and form in which they have complied with the order to cease 
nnd desist hereinabove set forth. 
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IN THE MATTER OF 

MELSTER CANDY COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
01•' SEC. (I OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8045. Complaint, Jan. SO, 19J"!-Decision, .Aug. 9, 1981 

Where a corporation engaged in manufacture and sale of candy, including 
certain assortments which were so packed and assembled as to involve 
use of a lottery scheme when sold and distributed to consumers thereof, 
and whkh consisted of a number of candy burs, a number of loaf can
dies and a box of candy, together with push card, for sale and distribu
tion to purchasing publlc under a plan, and in accordance with said 
card's explanatory legend, by which purchaser received, for five cents 
paid, and in accordance with number pushed by chance, one or two bars 
of candy, or package of loaf candy, and purchaser of last push on card 
was entitled to receive, free of charge, In addition to one of said bars, 
aforesaid box of candy-

Sold, to wholesalers and jobbers, for display and resale to purchasing publiC 
in accordance with aforesaid sales plan, said assortments, and therebY 
supplied to and placed In the l1ands of otlH'rs means of conducting lot
teries In the sale of its snld products, In nccot·dance with such plan, con· 
trury to public pulley long recognized by the common law and criminal 
statutes, and to nn established public policy of the United St.ntes Gov
ernment, and in comlJCtition with many who, unwilling to offer or sell 
candy so packed nnd assemblrd or otherwise arranged and packed tor 
sale to purchasing public us to Involve a game of chance, or to adopt 
and use said method or any method Involving game of chance or snle 
of a chance to win something by chnuce, or any other method contrarY 
to public policy, refrain therefrom : 

With result that many drnlers In and ultimate purchasers of candy were 
attracted by said method and munm•r of pacldng said product and bY 
element of cllllnce lnvoh·ed in sale th<'reof as above set forth, and therebY 
Induced to purchase such candy, thus Jlllcked and sold by it, in prefer· 
ence to that offerrd nnd sold by said competitors who do not use !>UCh or 
an equivalent method, and with tendPucy nnd cnpaclty, bt•cuuse of said 
game of chance, to divert to It trade from Its aforesaid competlt~rs who 
do not use such or equlvnlrnt method, exclude from such trade all compcti· 
tors who at·e unwilling to nnd do not use any such method us unlawful, 
leiSscn competition In !mid trade and tend to create a monopoly thereof In 
It and such other distributors ns do use same or equivalent practice or 
method, nnd <lPprlve purchasing public of bmetlt of free competition in 
trade Involved, and eliminate from snld trade all actual and exc!nde 

' r therefrom all potential, competitors who do not adopt and use such 0 

equivalent method: 
llc7d, That such nets and practices wrrc to the prejudice of the pul11iC and 

competitors and constituted unfair method:o1 of competition. 

!Jr. Ilenry 0. Lank anti !Jr. P. 0. Kolinski for the Commission· 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Meister 
Candy Company, a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in com
merce, as "commerce" is defined in said act of Congress, and it 
appearing to said Commission fhat a proceeding by it in respect 
th10reof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Uespondent, Meister Candy Company, is a corpora
tion organized and operating under the laws of the State of 'Visean
sin, with its principal office and place of business located at Cam
bridge, 'Vis. Uespondent is now, and for more than one year last 
Past has been, engaged in the manufacture of canuies and in the 
sale and distribution thereof to wholesale dealers and jobbers located 
at points in the various States of the United States, and causes and 
~as caused its said products, when so sold, to be transported from 
Its principal place of business in Cambriuge, 'Vis., to purchasers 
thereof in other States of the United States at their respective places 
of business; and there is now, and has been for one year last past, a 
course of trade and commerce by said respondent in such candy 
between and among the States of the United States. In the course 
and conduct of said business, respondent is in competition with other 
corporations and with partnerships and individuals engaged in the' 
Jnanufacture of candy and in the sale anti. distribution thereof in. 
comlllerce between and among the various States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
Paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
~nd jobbers an assortr:1ent of canuy so packed and assembled as to 
Involve the use of a lottery scheme when sold and uistributeu to the 
consumers thereof. 

Said assortment manufactured and distributed by respondent is 
composed of a number of candy bars, a number of loaf candies, and 
a box of candy, together with a device commonly called a push card. 
Candy contained in said assortment is distributed to purchasers in 
the following manner: 

The push card has a number of partially perforateU. discs, and 
~·hen n push is made and the disc separated from the card, a number 
~s disclosed. Sales are 5¢ each and the card. bears statPments inform
Ing customers and prospective customers that certain specified 

1~8121m--39----40 
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numbers entitle the customer to one bar of candy, that certain other 
specified numbers entitle the customer to two bars of candy, and 
that certain other specified numbers entitle the customer to a package 
of loaf candy. The purchaser of the last disc on said push card 
is entitled to receive, and is to be given free of charge, in addition 
to one of said bars of candy, the box of candy heretofore referred 
to. The numbers on the discs or pushes are effectively concealed 
from the purchaser and prospective purchaser until a selection has 
been made and the disc separated from the card. The number of 
bars of candy which a customer receives for the price of 5¢ is thus 
determined wholly by lot or chance. 

PAR. 3. The wholesale dealers and jobbers to whom :respondent 
sells its assortment resell said assortment to retail dealers, and said 
retail dealers expose said assortment for sale and sell said candy 
to the purchasing public in accordance with the aforesaid sales plan. 
Respofldent thus supplies to and places in the hands of others the 
means of conuucting lotteries in the sale of its product in accordance 
with the sales plan hereinabove set forth, and said sales plan has 
the capacity and tendency of inducing purchasers thereof to pur· 
chase respondent's said product in preference to candy offered for 
sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure a box of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding 
competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candY 
in competition with the respondent, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchas~g 
public so as to involve a game of chance, and such competitors refrain 
therefrom. 
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PAR. 5. 1\fany dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 'in 
the manner above describe<.l, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said metho<.l 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade nil competitors who are unwilling 
to and who do not use the samd or an equilvalent method because 
the same is unlawful; to lessen competition in said candy trade, and 
to tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of 
free competition in said candy trade. The use of said method by 
the respondent has the tendency and -capacity to eliminate from 
said candy trade all actual competitors, and to exclude therefrom 
aU potential competitors, who do not adopt and use said method or 
an equivalent method. 

PAn. 6. Many of sai<.l competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

PAn. 7. The aforementioned method, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent's 
c?mpetitors, as hereinabove alleged. Said method, ads, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
''.An Act to create a Federal Trade Commission, to define its powers 

· nnd duties, and for other purposes," approved September 26, 1914. 

REI'ORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
te~ber 26, 1914, entitled "An Act to create a Federal Trade Com
n.lssion, to define its powers and duties, and for other purposes,'' 
~e Federal Trade Commission, on January 30, 1937, issued and on 

ebruary 3, 1937, sened its complaint in this proceeding upon 
~he respondent, Meister Candy Company, a corporation, charging 
1 ~ With the use of unfair methods of competition in commerce in 
\'Jolation of the provisions of said act. After the issuance of S!liu 



738 FEDERAL TRADE COl\Il\IISSION DECISIONS 

Findings 25F.T.C. 

complaint, respondent filed. answer thereto admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure. Thereafter, 
this proceeding regularly came on for final hearing before the Com
mission on the said complaint and answer thereto, briefs and oral 
argument of counsel having been waived; and. the Commission, hav· 
ing duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Meister Candy Company, is a corpora
tion organized and operating under the laws of the State of Wis
consin, with its principal office and place of business located 11t 
Cambridge, 'Vis. Respondent is now, and for more than one year 
last past has been, engaged in the manufacture of candies and in the 
sale and distribution thereof to wholesale d.ealers and. jobbers located 
at points in the various States of the United States. It causes and 
has caused its said. products when sold to be transported from its 
principal place of business in Cambridge, Wis., to purchasers there0f 
in other States of the United States at their respective places of 
business. There is now, and has been for one year last past, a course 
of trade and commerce by said respondent in such candy between and 
among the States of the United States. In the course and conduct 
of said business, respondent is in competition with other corporation3 

and with partnerships and individuals engaged in the manufacture of 
randy and in the sale and distribution thereof in commerce between 
and among the various Statl.'s of the Unit<•(l ~tat<•s. . 

PAR. 2. In the course and conduct of its business, as describl'd 1n 

paragraph 1 hm·eof, respondent sells and has sold to wholesale dealers 
and jobbers an assortment of candy so packC'cl and assC'mblC'd as to 
involve the use of a lottery schl'me when sold and distributed to the 
consumers thereof. Said assortment manufactured and distriLute~ 
by respondent is composed. of a number of candy bars, a number 0 

loaf candies, and a box of candy, together with a device commoi~ly 
called a push card. The candy contained in said assortment is diS" 

tributed to purchasers in the following manner: The push card h:tS 

a number of partially perforated uiscs, and when a push is made and 
the disc separated from the card a number is disclosed. SalC's are 5¢ 
each, and the card bears statements informing customers and prospec· 
ti-re customers that certain specified numbers entitle the customer to 
one bar of candy, that certain other specified numbers entitle the cus· 
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tomer to two bars of candy, and that certain other specified numbers 
entitle the customer to a package of loaf candy. The purchaser of 
the last disc on said push card is entitled to receive, and is to be given 
free of charge, in addition to one of said bars of candy, the box of 
candy heretofore referred to. The numbers on the discs or pushes 
are effectively concealed from the purchaser and prospective pur
chaser until a selection has been made and the disc separated from 
the card. The number of bars of candy which a customer receives 
for the price of 5¢ is thus determined wholly by lot or chance . 
. PAn. 3. The wholesale dealers and jobbers to whom respondent sells 
Its assortment resell said assortment to retail dealers, and said retail 
dealers expose said assortment for sale and sell said candy to the pur
chasing public in accordance with the aforesaid sales plan. Respond
ent thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of its products in accordance with the 
sales plan hereinabove set forth, and said sales plan has the capacity 
a~d tendency of inducing purchasers thereof to purchase respondent's 
said products in preference to candy offered. for sale and sold by its 
competitors. 

PAn. 4. The sale of said candy to the purchasing public in the man
ner above found involves a game of chance or the sale of a chance to 
Procure a box of candy. The use by respondent of said method in 
the sale of candy, and the sale of candy by and through the use 
thereof and by the aid of said method, is a practice of the sort which 
the common law and criminal statutes have long deemed contrary to 
Public policy, and is contrary to an established public policy of the 
Government of the United States. The use by respondent of said 
method has the tendency unduly to hinder competition or create 
Ittonopoly in this, to wit: that the use thereof has the tendency and 
capacity to exclude from the branch of the candy trade involved in 
this proceeding competitors who do not adopt and use the same 
method or an equivalent or similar method involving the same or an 
equivalent or similar element of chance or lottery scheme. Many per-
80?s, firms, and corporations who make and sell candy in competition 
'VIth respondent are unwilling to offer for sale or sell candy so packed 
~nu assembled as above described, or otherwise arranged and packed 
or sa]e to the purchasing public so as to involve a game of chance, 

a.nu such competitors refrain therefrom. 
:P .An. 5. Many dealers in and ultimate purchasers of candy are 

attracted by respondent's said method and manner of packing said 
~~ndy and by the element of chance involved in the sale thereof in 

e hlanner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy 
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offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and in such 
other distributors of candy as use the same or an equivah•nt method; 
and to deprive the purchasing public of the benefit of free competi
tion in said candy trade. The use of said method by respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors and to exclude therefrom all potential competitors 
who do not adopt and use said method or an equivalent method. 

PArr. G. Many of said competitors of respoll(lent am unwilling to 
adopt and use said ml'thod or any metho1l involving a game of chance 
or the sall' of n. chance to win something by chance or any other 
metho1l that is contrary to public policy. 

CONCLUSION 

The aforesaid method, acts, and practices of respondent, Meister 
Candy Company, a corporation, are to the prejudice of the public 
and of respondent's competitors and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of an Act of Congress, approved SPptember 2G, 1!)14, entitled "A.n 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DJo:SJST 

This proceeding having bren heard by the Fedrral Trade Com· 
mission upon the complaint of the Commission and the answer of 
respondent dated June 4, 1037, admitting all the material allegations 
of the complaint to be true and wnivinll' the taki1w of further 

'd "" "' · ·on ev1 ence and all other intervening procedure, and the Cmnmtssl. 
having made its findings as to the facts and its conclusion that Stlld 

respondent has violated the provisions of nn Act of Concrrrss, up
proved September 26 1914 entitled "An Act to ereate ; Federal 

' ' h . Trade Commission, to define its powers and duties, and for ot er 
purposes." 

It is ordered, That the respondent Meister Candy Company, a cor· 
t . · ffi ' · on-pora wn, Its o cers, representatives, agents, and employees, lll c 
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~ection with the offering for sale, sale and distribution of candy in 
Interstate commerce, do forthwith cease and desist from: 
· 1. Selling and distributing to jobbers and wholesale dealers, for 

resale to retail dealers, candy so packed and assembled that sales of 
such candy to the general public are to be made, or are designed to 
be made, by means of a lottery, gaming- device, or gift enterprise . 
. 2. Supplying to or placing in the hands of wholesale dealers and 
Jobbers assortments of candy which are used, or \Yhich are designed 
to be used, without alteration or rearrangement of the contents of 
such assortments, to conduct a lottery, gaming device, or gift enter
prise in the sale or distribution of the candy contained in said assort
ments to the public. 

3. Packing or assembling in the same package or assortment of 
~andy, for sale to the public at retail, bars of candy, together with a 
<levice commonly called a "push card," which push card is for use, 
or which is designed to be used, in distributing or selling said 
~andy to the public at retail. 

4. Furnishing to wholesale dealers and jobbers, for distribution 
to retail dealers, a device commonly called a "push card,'' either with 
.Packages or assortments of candy or separately, bearing a legend or 
legends or statements informing the purchasing public that tho 
~~ndy is being sold to the public by lot or chance or in accordance 
'\\'1th a sales plan which constitutes a lottery, gaming device, or gift 
e.nterprise. 

It is further ordered, That the respondent, Meister Candy Com
Pa_ny, a corporation, shall, within 30 days after service upon it or 
~h1s order, file with the Commission a report in writing setting forth 
In detail the manner and form in which it has complied with the 
<lrder to cease and desist hereinabove set forth. 



742 FEDERAL TRADE COMMISSION DECISIONS 

Syllabus 25F. T, C. 

IN THE 1\IA TTER OF 

ISRAEL ZAVELOFF AND HARRY BERNSTEIN, TRADING 
AS EVERLAST SUIT CASE & BAG COMPANY 

CO!IIPLAlNT, FINDINGS, AND ORDER IN REGAHD TO THE ALLEGED VIOLATION 
OF SI!:C. II OF AN ACT OF CONGHESS APPROVED SEP'£, 26, lOH 

Docket 2887. Compl{lint, Aug. 4, 1936-Decision, Aug. 11, 1931 

Where two 11artners enguged In manufacture of bather luggage, and In uso 
In such manufacture of all four general types of leather employed in 
runldng leather luggage, namely, solid, top grain, and spilt leathers and 
buflln, and In sale and distribution of such leather luggage In commerce 
among the various StateR and In the District of Columbia, ln substantial 
comrJetitlon with those engaged in manufacture, sale, and distribution 
of leather goods In commerce, as above set forth, and incluuing many 
competitors who sell leather luggage made from top grain, and al~o that 
made from spilt leather and properly describe former, as variously known 
by manufacturers, dealers, and purchasing public, as "cowhide," "genu· 
lne cowhide," "lt>ather," "genuine ll'ather," "warranted leather," and "top 
grain," and properly describe latter, as similarly genernlly known, as "spilt 
lt>atber" }uggagP-

Labcled and branded their goods of l"plit leather "WARRANTED GE~UINE 
LEATHER'' or ''\VARHANTED LI•:ATIIER," notwithstanding fnct Ing· 
gage in onestlon, thus brnnl!ed, was not made from outside or top side 
bide, or from top grain, as undPrstood In trade nn<l by rmrcllasing 
public, but was made from l"plit lt:'utlwr, 1. e., lower JlOl'tion of the lllue 
from which top grain portion has bel'll cut away; 

With capacity and tl'n<lt•ucy to mi:.;lt•ad and d('C('ive pmcha~iug pulJJIC and 
!!Ub);tuntinl pot·tion of trade Into erroneous belief that their said luggage, 
thus brnuded oncl JabelE>d, was made from top grain leather, fot· goods 
of which purchasing pnhllc has generally prononncpll and distinct }Jref· 
erence, and with rNmlt of plnelng In hunch! of wholesalers and retnilers 
means whereby said luggage, mnde of split leather as ahove S('t forth, 
good;,~ ot which cnn be made to rPsl'mLie those of the other In oppParance, 
Is passed oct to purchaslug public as top grain l<'ather luggage, and 
consuming pulJllc purc·hased substantial \'olume of their aforesaid product. 
and trade was unfairly diverted to tllPm from thPir competitor~, likewise 
engaged In manufacture, sale and distribution of leather luggage, and 
who truthfully brand and represrnt kind of leather m;ed in manufacture 
ot their products; to the substantial injury of competition in commerce: 

lleld, That such nets and practlcrs were to the prejudl<'e of the publiC and 
competitors and constituted unfair methods of competition. 

Before Mr. John L. IlO'I"nor, trial examiner. 
!lfr. DelVitt T. Puckett for the Commission. 
Mr. Joseph D. Tarlowe, of New York City, for respondents. 
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Co11rPLAINT 

Pursuant to the provisions 0f an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes" 
tha Federal Trade Commission, having reason to believe that Isra~l 
Zaveloff and Harry Bernstein, copartners, trading and doing business 
under the firm name and style of Everlast Suit Case & Bag Company 
hereinafter referred to as the respondents, have been and are usind 
unfair n1ethods of competition in commerce, as "commerce" is defined 
in said act, and it appearing to the saiJ Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Said respondents, Israel Za vel off and Harry Bern
stein, are copartners, trading and doing business unJer the firm 
name and style of Everlast Suit Case & Bag Company, and have 
their office and principal place of business at 130 Bleecker Street . ' In the city of New York and State of New York. Respondents are 
now, and for more than one year last past, have been engaged in 
the manufacture of leather luggage and in the sale and distribution 
of the same, in commerce, between and among the various States of 
the United States and the District of Columbia; causing said pro
ducts, when sold to be shipped from their place of business in the 
State of New Y o~k to purchasers thereof located in a State or States 
of the United States other than the State of New York. 

PAn. 2. In the course and conduct of their business aforesaid, 
respondents aro now and for more than one year last past have been 
in substantial competition with other corporations, individuals, 
Partnerships, and firms engaged in the business of manufacturing 
and sellin" leather luml'a(l'e in commerce between and amonrr the 

b ,.,~"> 0 ~ 

Various States of the United States and the District of Columbia. 
PAn. 3. In the course and conduct of their business as aforesaid, 

respondents manufactured certain of their luggage from split cow
hide leather also described as the under or flesh side of the hide. 

' Respondents place upon such luggage, and have done so during the 
Period aforesaid, a conspicuous stamp or label reading "'Varranted 
Genuine Leather." Said stamp or label represents and implies to 
~he purchasing public that the material with which such luggage 
Is covered is top grain leather, or as other~ise described, the outside 
or surface layer of the hide. Further, ret:ulers are enabled by reason 
?f said stamp or label, to mislead, deceiv.e, an~ defr~ud the purchas
~ng public as to the quality of the material With which such luggage 
Is covered. Top grain leather js superior in quality, durability, and 
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price to the split leather. The public generally believes the word 
leather to mean the top or hairy side of the hide. 

There are among the competitors of respondents, as mentioned in 
paragraph 1 hereof, manufacturers of leather luggage who do not 
in any way misrepresent or falsely label their said merchandise. 

PAR. 4. The above and foregoing representations, as shown by the 
label used by respondents, as described in paragraph 3, have the 
capacity and tendency to, and do mislead and deceive the purchasing 
public into the belief that the said luggage so labeled is manufactured 
from or covered with, genuine top grain cowhide, and have the 
capa~ity and tendency to, and do induce the said purchasing public, 
acting in such erroneous belief, to purchase respondents' product, 
thereby diverting trade to the respondents from those of their com
petitors who do not misrepresent and falsely label their product, and 
in this manner respondents do substantial injury to competition in 
interstate commerce. 

PAn. 5. The above acts and things done or caused to be done by 
the respondents were and are each and all to the prejudice of the 
public and of raspondents' competitors, and constitute unfair methods 
of competition in interstate commerce within the meaning and intent 
of Section 5 of "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes," approved Sep
temuer 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress apprond Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal 'l'rade Commission, on August 4, 1936, issued and served 
its complaint in this proceeding upon respondents Israel Za vel off 
and Harry Bernstein, copartners, doing business under the firm name 
of Everlast Suit Case & Bag Company, charging them with the use 
of unfair methods of competition in commerce in violation of the pro
visions of sttid Act. After the issuance of said complaint, and the 
filing of respondents' answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
DeWitt T. Puckett, attorney for the Commission, before John L. 
Hornor, an examiner of the Commission, theretofore duly desig
nated by it, and in opposition to the allegations of the complaint 
by Joseph D. Tarlowe, attorney for the respondent; and said testi
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
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for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto (no oral argument having 
been made); and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this pro
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAOitAPH 1. The respondents, Israel Zaveloff and Harry Bern
stein, are copartners, trading as Everlast Suit Case & Bag Company 
at 130 1Vest Bleeker Street, New York, N. Y. 

·For several years last past they have been &ngaged in the manu
facture, sale and distribution of leather luggage in commerce between 
and among the various States of the United States and in the 
District of Columbia. Respondents' customers are located at points 
in the various States of the United States and in the District of 
Columbia, and respondents cause their said merchandise, when sold, 
to be transported from their place of business in New York, N. Y. 
to purchasers thereof in other States of the United States and in the 
District of Columbia, at their respective places of business. 

At all times since respondents have been in said. business, they 
have been in substantial competition with other individuals and 
partnerships, and with corporations likewise engaged in the manu
facture, sale, and distribution, or in the sale and distribution of 
leather goods, in commerce, among and between the various States 
of the United States and in the District of Columbia. 

PAR. 2. Four general types of leather employed in the manufacture 
of leather luggage are: solid leather, top grain leather, split leather, 
and buffin. Solid. leather is the entire hide after it has been properly 
processed and made rettdy for use. Top grain leather is the top 
portion of the hide from which the hair has been removed and the 
under portion or that lying next to the flesh of the animal has been 
cut away. Buffin is a very thin lightweight leather which is removed 
from the very top or outside portion of the hide. Split leather is 
the lower portion of the hide which lies next to the flesh of the 
animal and from which the top grain portion has been cut away. 
'I'he respondents use all four types of said leather in the manufacture 
of their luggage. 

Respondents' split leather goods offered for sale and sold in inter
state commerce are labeled and branded "WARRANTED GENU-
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INE LEATHER" or "WARRANTED LEATHER." Respondents 
label and brand their top grain leather goods "TOP GRAIN." 

The purchasing public generally and the trade understands the 
words "warranted leather," "genuine leather," or the word "leather," 
when used to describe luggage, to mean luggage manufactured from 
top gruin leather. 

P Alt 3. Many of responclents' competitors sell leather luggage 
manufactured from top grain leather and also from split leather. 
Said top grain leather is properly d.escribed by saiJ. competitors, and 
is variously known by manufacturers, <lE•alers, and the purchasing 
public as "cowhide," "genuine cowhiJ.r," "leather," "genuine leather,'' 
"warranted leather," and "top grain." SaiJ. split leather luggage 
is properly descrihcd by said competitors, and is gerwrally known 
by manufacturers, dealers, and. the pftrchasing public, as "split 
leather" luggage. 

The purchasing public gen<'rally has a pronmmcNl nnd distinct 
pi·E'ference for leather goods that arc manufactured from top grain 
leather. Split leather goods can be made to resemble top grain 
leather in a ppcarance and the purchasing public generally and. a 
pnbstantial portion of the trade cannot <listingnish h\'t\H'I'n !'plit 
leather goods and top grain leather goods. As a rrsult thereof, 
split leather goods are thus passed off as top grain leatlwr gomls. 

PAn. 4. The descriptions, representations, stamps, an<l brands used 
by respondents in describing their split leather luggage are false and 
mis]NHling in that said. luggage branded as "\VARRANTED GEN'· 
UINE I .. EA TilER" an<l "WARRANTED LEATHER" is not 
made from the outside or top side of the hide, or what is understood 
in the trade and by the purchasing public as top grain, but are 
manufactured. from split leather. 

PAn. 5. The use by respondents of the <lescriptions, marks, and 
brands, set out in paragraph 2 hereof, to describe their split lea.ther 
luggage, o:ITere<l for sale and sol<l in interstate commerce, has had and 
doE's have the capacity and tendency to mislead and deceive the 
purchasing public una a substantial portion of the trade into the 
erroneous belief that the luggage so branded and labeled was made 
from top grain leather. By said practices, rE'spondcnts also place 
in the hands of wholesalers and retailers the means whereby said 
luggage is passE'd off to the purchasing public as top grain leather 
luggage. As a direct consequence of the mistaken and erroneous be· 
liefs induced by the false and misleadin..., representlltions above re· 
fen·pd to, the consuming public has purcltased 11. substantial volume 
of respondents' luggage with the result that tra<le has been unfairlY 
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diverted to the respondents from their competitors likewise en(l'aged 
in the manufacture, sale, and distribution of leather lu(l'(}'a(l'e o who 

• 00 0' 

truthfuUy brand and represent the kmd of leather used in the manu-
facture of their products. As a result thereof, substantial injury 
has been and is now being done by respondents to competition in . ' commerce, among and between the varwus States of the United 
States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Israel Zaveloff 
anll Harry Bernstein, trading as Everlast Suit Case & Bag Company, 
are to the prejudice of the public and respondents' competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of·an Act of Congress approvecl 
September 2G', 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This procee(lin'y havin(l' bNm heard by the Federal Trade Commis-
• M I'> 

Slou upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein (no oral argument having been made), and 
the Commission having made its findings as to the facts and its con
clusion that said respondent has violated the provisions of an Act of 
Congress approved September 2G, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and du6es, and 
for other purposes." 

It is ordered, That the respondents, Israel Zavelo:ff and Harry 
BernFitein, individua11y or trading as Everlast Suit Case & Bag Com
Pany, or under any other trade name, their representatives, agents, 
sel'vants, and employees, in connection with the o:fferin~ for sale, sale, 
and distribution of luO'O'UO'e in interstate commerce or m the District 
f C 

,.,,., ,., . 
0 olumLia do forthwith cease and desist from: 
n ' . epr£>sentin•r throtJO'h the use of the words "genume leather" or 

''1 ol 
0 

• '1 . d ff eat her" or any other woru or words of s1m1 ar 1m port an e ect, alone 
0 l' in conjunction with other words, stamped or imprinted on labels 
0 l' on the ]umra()'e itself or in any other manner, that luggage manu-
f. ol'> ,., ' • 
~ctul'l'd in whole or in part from the underlayers or flesh s1de of 

h~(lf's, known ns split leather, is made from the outside layer of the 
h1de 

I· 
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It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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E. I. DONAHUE, INDIVIDUALLY AND TRADING AS 
DONAHUE ADVERTISING COMPANY 

COMPLAI:"<T, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO:-. 
OF SP.C, l:i OF AN ACT OF CONGHESS APPROVED SEPT, 26, 1914 

Ducket 8180. Complaint, July 21, 1931-Dccision, A uu. 11, 1931 

Where au individual engaged in sale and distribution of various articles 
of merchandise, Including, among others, electric clocks, kitchen cutlery 
sets, tableware !Wts, hostess tray sets and grill, vacuum cot'fee sets, and 
other articles, in commerce among the various States-

Furnished various devices and plans of merchandising which involved operation 
of gift enterprises or lottery schemes and distribution of his said merch
andise to ultimate consumers wholly by lot or chance, and consisted of 
variety or push ca1·ds for sale and distribution, substautlally, under a 
plan or method, and in accordance with said cards' explanatory legends, 
by which pl'08ll!'Ctive purchasers selecting one of a \"ariety of girls' namefl 
displayed on card paid up to certain maximum amount In accordnnct! 
with numher dlsclo:-;ed under name selected, and received article of mer
chandise being thus dil'lposed or, or nothing other than privilege of 
undertaking such chance selection, in accordance with their success or 
failure in selecting name corresponding to that concealed under card's 
master seal, and under which person, salesman, agent or representative 
soliciting pm·chases of chances was similarly compensated, after com
pleting sales thereof, by receipt of article or merchandise without further 
charge or additional service, and thereby supplied to and placed in the 
baud~ of others the means of conducting lotteries In the sale or hi~ 
merehundiHe, iu aceordance with such sales plan as here1uabo¥e J;et 
forth, in violation of publie policy long recognized in the common law 
nnu criminal statutes and contrary to an established public policy of the 
United Stutes Go\·ernment, and In competition with many who make or 
sell merchanuise as above described but are unwilling to adopt and use 
said or any method involving game of chance or sale of a chance to win 
something by chance or any other method contrary to public policy, and 
refrain therefrom; 

'With result that many persons were attracted by his said methods and element 
of chance tnvoh·ed fn sale in manner above described, and were thereby 
lnduePd to bu:v and t;ell hifl said merehaudise In preference to that offerC£1 
auu sold by s~id competitors who do not use same or equivalent methods, 
and with l'frect, by renson of said game of chanl'e, of diverting trade aml 
<'Uiitom to him from his said competitors who do not use same or equlva
i<'nt methods: 

licld, 'l'hnt sueh acts tlnd prnetlcrs were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. llenry C. La11lt~ and Jfr. P. 0. J{olinski for the Commission. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that E. I. Dona
hue, individually and trading as Donahue Advertising Company, 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as "commerce" is defined in 
said act, and it appearing to said Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent is an individual doing business under 
the trade name and style of Donahue Advertising Company, with 
his principal office and place of business located at 407 South Dear
born Street, Chicago, Ill. He is now, and for some time last past 
has been, engaged in the sale and distribution of various articles of 
merchandise, including, among others, electric clocks, kitchen cutlery 
sets, tableware sets, hostess tray sets and grill, vacuum coffee sets, 
roaster sets, smoking stands, ashtray combinations, and pen and 
pencil sets, in commerce between and among the various States of 
the United States. He causes and has caused said products when 
sold to be transported from his principal place of business in the 
State of Illinois to purchasers thereof in Illinois and in other States 
of the United States at their respective points of location. There 
is now, and has been for some time last past, a course of trade and 
commerce by said respondent in such merchandise as he is selling or 
distributing between and among the States of the United States. 
In the course and conduct of said business, respondent is in com
petition with other individuals and with partnerships and corpora
tions engaged in the sale and distribution of similar or like articles 
of merchandise in commerce between and among the various States 
of the United States. 

PAR. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the re~pondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
gift enterprises or lottery schemes and a distribution of such mer
chandise to the ultimate consumers thereof wholly by lot or chance. 
Said devices or plans of merchandising consist of a variety of push 
cards, the use of which, in connection with the sale and delivery to 
the purchasing public by the method or plan suggested by respond
ent, was and is substantially as follows: 
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The said push cards bear a number of girls' names. Concealed 
under each name is a number. Also, under a master seal there is a 
name corresponding to one of the names on the card. Prospective 
purchasers select one of the names and remove the same disclosing 
the number thereunder. Persons selecting numbers from 1 to 29 
pay in cents the amount of such number, and persons selecting num
bers over 29 pay 29¢ for the privilege of selecting one of the names. 
The push cards bear various legends informing purchasers and pro
spective purchasers of the plan or method by which said push card 
is operated and by which the merchandise described thereon is to be 
distributed. When all the names have been purchased the master 
seal is removed, and the person who has selected the name cor
responding to the name under the master seal receives the article of 
merchandise described without further charge, and the person, sales
man, agent, or representative soliciting purchases of chances, as 
above described, also receives an article of merchandise without 
further charge or additional service. The numbers under the names 
are concealed from purchasers and prospective purchasers, and they 
do not know how much they will have to pay for the privilege of 
selecting one of the names until the selection has been made and the 
name removed. The name under the master seal is concealed from 
purchasers and prospective purchasers until all the names have been 
selected. Those customers selecting names which do not correspond 
to the name under the master seal receive nothing but the privilege 
of making a selection for the money which they pay, The said arti
cles of merchandise vary in value, but each of said articles of mer
chandise is of a greater value than the cost of a single push from said 
push card. The various articles of merchandise are thus distributed 
to the purchasing public wholly by lot or chance, and the amount 
which the customers pay for a chance is determined wholly by lot 
or chance. 

PAn. 3. The persons to whom respondent furnishes said devices use 
the same in purchasing, selling, and distributing respondent's mer
chandise in accordance with the aforesaid sales plan. Respondent 
thus supplies to and places in the hands of others the means of con
ducting lotteries in the sale of his merchandise in accordance with 
the sales plan hereinabove set forth. The use by respondent of said 
method in the sale of his merchandise, and the sale of such merchan
dise by and throu()'h the use thereof and by the aid of said method 
• b ' 
Is a practice of the sort which the common law and criminal statutes 
have long deemed contrary to public policy, and is contrary to an 
established public policy of the Government of the United States. 

15Sl2tm--sn----5o 
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PAR. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
<:hance to procure articles of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora
tions who make or sell merchandise in competition with the re
spondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of 
a chance to win something by chance, or any other method that 
is contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent's said methods and by the 
element of chance involved in the sale thereof in the manner above 
described, and are thereby induced to buy and sell respondent's 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or 
equivalent methods. The use of said method by respondent, because 
of said game of chance, has the tendency and capacity to, and does, 
divert trade and custom to respondent from his said competitors 
who do not use the same or equivalent methods. 

PAR. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of rPspondent's com
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

REI'ORT, FINDINGS AS TO THE F ACTR, AND OnuER 

Pursuant to the provisions of an Act of Congresst approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on July 21, 1937, issued and on July 
22, 1937, served its complaint in this proceeding upon respondent, 
E. I. Donahue, individually and trading as Donahue Ad,·ertising 
Company, charging him with the use of unfair methods of competi
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint, respondent filed answer thereto, dated 
.July 28, 1937, admitting the facts as alleged in the said complaint 
to be true. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and answer 
thereto, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
fncts and its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is an individual doing business under 
the trade name and style of Donahue Advertising Company, with his 
principal office and place of business located at 407 South Dearborn 
Street, Chicago, Ill. He is now, and for some time last past has 
been engaged in the sale and distribution of various articles of 
merchandise including, among others, electric clocks, kitchen cutlery 
sets, tableware sets, hostess tray sets and grill, vacuum coffee sets, 
roaster sets, smoking stands, ashtray combinations, and pen and pencil 
sets, in commerce between and among the various States of the United 
States. He causes and has caused said products when sold to be 
transported from his principal place of business in the State of 
Illinois to purchasers thereof in Illinois and in other States of the 
United States at their respective points of location. There is now, 
and has been for some time last past a course of trade and commerce 
by said respondent in such merchandise as he is selling or distribut
ing between and among the States of the United States. In the 
cour::;e and conduct of said business, rt!spondent is in competition 
with other individuals and with partnerships and corporations en
gaged in the sale and distribution of similar or like articles of 
merchandise in commerce between and among the various States 
of the United States. 

PAR. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
gift enterprises or lottery schemes and a distribution of such mer
chandise to the ultimate consumers thereof wholly by lot or chance. 
Said devices or plans of merchandising consist of a variety of push
cards, the use of which, in connection with the sale and delivery to 
the purchasing public by the method or plan suggested by respondent, 
was ancf is substantially as follows: 

The said push cards bear a number of girls' names. Concealed 
under each name is a number. Also, under a master seal there is a 
name corresponding to one of the names on the card. Prospective 
purchasers select one of the names and remove the same disclosin(J' 
the number thereunder. Persons selecting numbers from 1 to 20 
pay in cents the amount of such number, and persons selecting num
bers over 29 pay 2!l¢ for the privilege of selecting one of the names. 
The push curds Lear various legends informing purchasers and pros
pective purchasers of the plan or method by which said push card 
is operated and by which the merchandise described thereon is to be 
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distributed. When all the names have been purchased the master 
seal is removed, and the person who has selected the name corre
sponding to the name under the master seal receives the article of 
merchandise described without further charge, and the person, sales
man, agent, or representative soliciting purchases of chances, as 
above described, also receives an article of merchandise without 
further charge or additional service. The numbers under the names 
are concealed from purchasers and prospective purchasers, and they 
do not know how much they will have to pay for the privilege of 
selecting one of the names until the selection has been made and the 
name removed. The name under the master seal is concealed from 
purchasers and p-rospective purchasers until all the names have been 
selected. Those customers selecting names which do not correspond 
to the name under the master seal receive nothing but the privilege 
of making a selection for the money which they pay. The said 
articles of merchandise vary in value, but each of said articles of 
merchandise is of a greater value than the cost of a single push from 
said push card. The various articles of merchandise are thus dis
tributed to the purchasing public wholly by lot or chance, and the 
amount which the customers pay for a chance is determined wholly 
by lot or chance. 

PAR. 3. The persons to whom respondent furnishes said devices 
use the same in purchasing, selling, and distributing respondent's 
merchandise in accordance with the aforesaid sales plan. Respond
ent thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of his merchandise in accordance with 
the sales plan hereinabove set forth. The use by respondent of said 
method in the sale of his merchandise and the sale of such merchan
dise by and through the use thereof and by the aid of said method, 
is a practice of the sort which the common law and criminal statutes 
have long deemed contrary to public policy, and 'is contrary to an 
established public policy of the Government of the United States. 

PAR. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure articles of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora
tions who make or sell merchandise in competition with the respond
ent, as above described, are unwilling to adopt and use said method 
or any method involving a game of chance or the sale of a chance 
to win something by chance, or any other method that is contrary 
to public policy, and such competitors refrain therefrom. Many per
sons are attracted by respondent's said methods and by the element 
of chance involved in the sale thereof in the manner above described, 
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and are thereby induced to buy and sell respondent's merchandise in 
preference to merchandise offered for sale and sold by said competi
tors of respondent who do not use the same or equivalent methods. 
The use of said method by respondent, because of said game of 
chance, has the tendency and capacity to, and does, divert trade and 
custom to respondent from his said competitors who do not use the 
sttme or equivalent methods. 

CONCLUSION 

The aforesaid acts and practices of the respondent, E. I. Donahue, 
iudividually and trading as Donahue Advertising Company, are to 
the prejudice of the public and of respondent's competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission on the complaint of the Commission and the answer of 
the respondent dated July 28, 1937, admitting the £acts as set forth 
in the complaint to be true, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes", 

It is m·der·ed, That the respondent E. I. Donahue, individually 
and trading as Donahue Advertising Company, his agents, repre
sentatives, and employees, in connection with the offering for sale, 
sale and distribution of merchandise in interstate commerce, do 
forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
similar devices for the purpose of enabling such persons to dispose 
of or sell such merchandise by the use thereof. 

2 . .Mailing, shipping or transporting to members of the public 
push cards or similar devices so prepared or printed as to enable said 
P~rsons to sell or distribute such merchandise by the use thereof. 

8. Selling or otherwise disposing of merchandise by the use of 
push cards or similar devices. 

4. In any manner, selling or otherwise disposing of merchandise, 
free of charge, or at varying prices, depending upon lot or chance. 

j ~ ,, 

I,, 
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It is further ordered, /fhat the respondent E. I. Donahue, indi~ 
vidually and trading as Donahue Advertising Company, shall, within 
30 days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form 
in which he has complied with the order to cease and desist herein~ 
above set forth. 

• 
I 
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IN THE MATTER OF 

CARLTON, INC., IN ITS OWN NAME AND RIGHT AND 
TRADING AS CARLTON SALES COMPANY 

Co:\!PLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. l5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Docket 3181. Complaint, July 21, 1931-Decisi.on, Aug. 11, 193"'/ 

Where a corporation engaged in offer and sale of various articles of men's 
and ladies' wear, including men's shirts, pajamas, neckties, and hosiery, 
and ladies' dresses, lingerie, a11d hosiery, to purchasers in the various 
States; in soliciting sale of and in selling and distributing its merchan
dise in interstate commerce-

Furnished various devices and plans of merchandising involving operation of 
games of chance, gift enterprises, or lottery schemes under which said 
merchandise was distributed to ultimate consumers thereof wholly by 
lot or chance, and distribution to public by it, through the mails and lu 
interstate comm<>rce, of certain literature, instructions, and sales out• 
fits, including paper push cards, order blanks and advertisements depleting 
its said merchandise, and circulars explaining its plan of selling same 
and of alloting It as premiums or prizes to Qperators or push cards in 
question, and under which plans or methods, and in accordance with 
explanatory legends contained on said cards, customer making selection 
of one of a number of feminine names thereon contained paid up to cer· 
tain specified maximum amount for a chance or received chance free, in 
accordance with particular number pu:shed from disc opposite name 
selected, and card's aforesaid legell(l, and under which customer received, 
for his free or paid-for chance as above explained, one of articles being 
thus disposed of, in accordance with his success or failure in selecting 
name corresponding to that concealed under master disc, and last punch 
also received one of articles being thus disposed of, value of which, in 
any case, was in excl'~s of co~'>t of chance or push, and thereby conducte1l 
lotteries, or placed in hands of CJthers means of conducting lotteries, in 
sale of its merchandi:;e in accordance with such sales plan involving 
game of chance or sale of a chance to procure its merchandise free or 
at a price much less than normal retail price thereof, in violation of public 
policy long recognized in the common law and criminal statutes and 
contrary to an established public policy of the United States Government, 
and in competition with many who sell and distribute merchandise but arc 
unw1lling to adopt and use said or any method involving game of chance 
or sale of a chance to win something by chance or any other method 
contrary to public policy, and refrain therefrom; 

With result that many persons were attracted by said method and by element 
of chance involved in sale as above set forth, and were thereby induced 
to buy and sell its merchandise in preference to that offered and sold by 
said competitors who do not use same or equivalent method, and with 
e1fect, by reason of said game of chance, of diverting trade and custmn 
to it from its said competitors who do not use such or equivalent method: 

I 

II 

~ 
I'' 
I• 

I 

I' 
l 
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lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of comoetition. 

Mr. Henry 0. Lank and 11/r. P. 0. Kolinski for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, lln4, entitled "An Act to create' a Federal Trade Commis
sion, to define its pmvers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Carlton, 
Inc., a corporation, in its own name and right and trading as Carl
ton Sales Company, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as "com
merce" is defined in said act of Congress, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PAM GRAPH 1. Respondent is a corporation organized under the 
laws of the State of Illinois, with its principal office and place of 
business located at 17 North ·wabash ~\venue, Chicago, Ill. Re
spondent advertises, offers for sale, and sells its merchandise, herein
after referred to, under its own corporate name, and also advertises, 
offers for sale, and sells its merchandise under the trade name of 
Carlton Sales Company. Respondent is now, and for some time 
last past has been, engaged in offering for sale and selling various 
articles of men's and ladies' wear, including men's shirts, pajamas, 
neckties, and hosiery, and ladies' dresses, lingerie, and hosiery, to 
purchasers thereof located in various States of the United States. It 
causes said merchandise when sold to be shipped or transported 
from its principal place of business in the State of Illinois into and 
through other States of the United States to the purchasers thereof 
at their respective points of location. There is now, and has been 
for some time last past, a course of trade and commerce by said 
respondent in such merchandise between and among the States of 
the United States. In the course and conduct of its business, re
spondent is in competition with other corporations and with partner
ships and individuals engaged in the sale and distribution of similar 
articles of merchandise in commerce between and among the various 
States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing its merchandise in interstate commerce, has fur
nished. various devices and plans of merchandising which involve the 
operatiOn of games of chance, gift enterprises, or lottery schemes 

• 
I 
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by which said merchandise is distributed to the ultimate consumers 
thereof wholly by lot or chance. The methods and practices adopted 
and used by respondent are substantially as follows: · 

Respondent distributes and has distributed to the public through 
the United States mails in interstate commerce certain literature~ 
instructions, and sales outfits, including paper push cards, order blanks, 
and advertisements containing illustrations of its merchandise, and 
circulars explaining respondent's plan of selling said merchandise 
and of alloting it as premiums or prizes to the operators of the push 
cards. Said push cards bear a number of feminine names with a 
blank space opposite each for writing in the name of the customer. 
Said push cards have a corresponding number of partially perforated 
discs marked "PUSH," below each of which is printed one of the 
feminine names printed alphabetically elsewhere on the cards. Con
cealed within each disc is a number which is disclosed when the disc 
is pushed or separated from the cards. The push cards have a master 
disc, concealed within which is one of the feminine names appear
ing elsewhere on the said cards. The push cards bear printed legends 
or instructions, one of which is as follows: 

(MASTER DISC) 
2-3-10-20-30-35-40-50 

Are Free Numbers 
and 

Have Equal Chance 

Lucky Name Under Seal 
and 

Last Name Punched 
Each Receives Choice 

of 
One of the Following Items 

LADIES 

Item A is 1 Lovely Dress 
Item B Is 1 Pure Silk Slip 

Item C is 3 Pair French Panties 
Item D Is 2 Pair Pure Silk Ringless Full Fashioned Hose 

]JJEN 

Item F is 1 Broadcloth Shirt 
Item G is 1 Fine Pajamas 
Item H is 2 Fine Silk Tics 
Item K is 4 Pair Silk Sox 

Pay Wbat You Draw 1¢ to 15¢ 
Numbers Over 15 Pay Only 15¢ 

Write Your Name Opposite Name You Select on Reverse Side. 

•' I. 
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The other push cards bear similar legends, but vary in detail. 
Such variations cover the merchandise to be distributed, the quantity 
thereof, the price to be paid therefor, and the number of pushes which 
are free. Said articles of merchandise sold and distributed by re
spondent vary in value, but each of said articles of merchandise is 
of a greater value than the cost of a single push from said push 
cards. Sales of merchandise by means of said push cards are 
made in accordance with the specified legends or instructions. The 
fact as to whether a customer receives a specified article of mer
chandise or nothing for the amount paid is thus determined wholly 
by lot or chance, and the fact as to whether a customer receives his 
"PUSH" free, or pays an amount from 1¢ to 15¢ therefor, is also deter
mined whoJiy by lot or chance. 

PAR. 3. Respondent, in selling its said merchandise in connection 
with the aforesaid push cards, conducts lotteries or places in the 
hands of others the means of conducting lotteries in the sale of its 
merchandise in accordance with the sales plan hereinabove set forth. 
The sale of respondent's merchandise to the purchasing public, as 
hereinabove alleged, involves a game of chance or the sale of a chance 
to procure respondent's merchandise free or at a price much less 
than the normal retail price thereof. The use by respondent of said 
method in the sale of its merchandise, and the sale of its merchandise 
by and through the use thereof and by the aid of said method, is a 
practice of the sort which the common law and criminal statutes have 
long deemed contrary to public policy, and is contrary to an 
established public policy of the Government of the United States. 

PAn. 4. l\fany persons, firms, and corporations who sell or dis· 
tribute merchandise in competition with the respondent, as above 
alleged, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance or any other method that is contrary to public policy, and 
such competitors refrain therefrom. Many persons are attracted 
by respondent's said method and by the element of chance involved 
in the sale thereof in the manner above described, and are thereby 
induced to buy and sell respondent's merchandise in preference to 
merchandise offered for sale and sold by said competitors of re
spondent who do not use the same or an equivalent method. The 
use of said method by rPspondent, because of said game of chance, 
has the tendency and capacity to and does divert trade and custom 
to respondent from its said competitors who do not use the same or 
an equivalent method. 
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PAR. 5o. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and respondent's competitors, 
ns hereinabove alleged. Said acts and practices constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on July 21, 1937, issued and on July 22, 
1937, served its complaint in this proceeding upon the respondent, 
Carlton, Inc., a corporation, in its own name and right and tmding 
as Carlton Sales Company, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. . After the issuance of said complaint, respondent filed 
answer thereto dated July 28, 1937, admitting the statements and 
allegations of the complaint to be true. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said-complaint and answer thereto, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent is a corporation organized under the 
laws of the State of Illinois, with its principal office and place of 
business located at 17 North 'Vabash Avenue, Chicago, Ill. Respond
ent advertises, offers for sale, and sells its merchandise, hereinafter 
referred to, under its own corporate nmpe, and also advertises, offers 
for sale, and sells its merchandise under the trade name of Carlton 
Sales Company. Respondent is now, and for some time last past 
has been, engaged in offering for sale and selling various articles of 
men's and ladies' wear, including men's shirts, pajamas, neckties, and 
hosiery, and ladies' dresses, lingerie, and hosiery, to purchasers 
thereof located in various States of the United States. It causes said 
n1erchandise when sold to be shipped or tran1ported from its princi
pal place of business in the State of Illinois into and through other 
States of the United States to the purchasers thereof at their re
spective points of location. There is now, and has been for some 

I 
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time last past, a course of trade and commerce by said respondent in 
such merchandise between and among the States of the United States. 
In the course and conduct of its business, respondent is in competition 
with other corporations and with partnerships and individuals en
gaged in the sale and distribution of similar articles of merchandise 
in commerce between and among the various States of the United 
States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing its merchandise in interstate commerce, has fur
nished various devices and plans of merchandising which involve 
the operation of games of chance, gift enterprises, or lottery schemes 
by which said merchandise is distributed to the ultimate consumers 
thereof wholly by lot or chance. The methods and practices adopted 
and used by respondent are substantially as follows: 

Respondent distributes and has distributed to the public through 
the United States mail& in interstate commerce certain literature, 
instructions, and sales outfits, including paper push cards, order 
blanks, and advertisements containing illustrations of its merchan
dise, and circulars explaining respondent's plan of selling said mer
chandise and of alloting it as premiums or prizes to the operators of 
the push cards. Said push cards bear a number of feminine names 
with a blank space opposite each for writing in the name of the 
customer. Said push cards have a corresponding number of par
tially perforated discs marked "PUSH," below each of which is 
printed one of the feminine names printed alphabetically elsewhere 
on the cards. Concealed within each disc is a number which is dis
closed when the disc is pushed or separated from the cards. The 
push cards have a masfer disc, concealed within which is one of the 
feminine names appearing elsewhere on the said cards. The push 
cards bear printed legends or instructions, one of which is as follows: 

(MASTER DISC) 
2-3-10-2<h!0--35-40-50 

.Are Free Numbers 
and 

Hu ve Equal Chance 

Lucky Name Under Seal 
and 

Last Name Punched 
Each Receives Choice 

of 
One of the Following Items 
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Fintlings 

LADIES 

Item A is 1 Lovely Dress 
Item D is 1 Pure Silk Slip 

Item C is 3 Pair French Panties 
Item D is 2 Pair Pure Sitk Ringless Full Fashioned Hose 

MEN 
Item F ls 1 Broadcloth Shirt 

Item G is 1 Fine Pajamas 
Item H is 2 Fine Silk Ties 
Item K is 4 Pair Silk Sox 

Pay What You Draw 1¢ to 15¢ 
Numbers Orer 15 Pay Only 15¢ 

Write Your Name Opposite Name You Select On Reverse Side 
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The other push cards bear similar legends, but vary in detail. 
Such variations cover the merchandise to be distributed, the quantity 
thereof, the price to be paid therefor, and the number of pushes 
which are :free. Said articles of merchandise sold and distributed by 
respondent vary in value, but each of said articles of merchandise is 
of a greater value than the cost of a single push :from said push cards. 
~ales of merchandise by means of said push cards are made in 
accordance with the specified legends or instructions. The :fact as 
to whether a customer receives a specified article of merchandise or 
nothing for the amount paid is thus determined wholly by lot or 
chance, and the :fact as to whether a customer receives his "PUSH" 
free, or pays an amount from 1¢ to 15¢ therefor, is also determined 
wholly by lot or chance. 

PAn. 3. Respondent, in selling its said merchandise in connection 
with the aforesaid push cards, conducts lotteries or places in the 
hands of others the means of conducting lotteries in the sale of its 
merchandise in accordance with the sales plan hereinabove set forth. 
The sale of respondent's merchandise to the purchasing public, as 
hereinabove alleged, involves a game of chance or the sale of a 
chance to procure respondent's merchandise free or at a price much 
less than the normal retail price thereof. The use by respondent of 
said method in the sale of its merchandise·, and the sale of its mer
chandise by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary 
to an established public policy of the Government of the United 
States. 

PAn. 4. :Many persons, firms, and corporations who sell or dis
tribute merchandise in competition with the respondent, as above 
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found, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance or any other method that is contrary to public policy, 
and ·such competitors refrain therefrom. Many persons are attracted 
by respondent's said method and by the element of chance involved 
in the sale thereof in the manner above described, and are thereby 
induced to buy and sell respondent's merchandise in preference 
to merchandise offered for sale and sold by said competitors of 
respondent who do not use the same or an equivalent method. The 
use of said method by respondent, because of said game of chance, 
has the tendency and capacity to, and does, divert trade and custom 
to respondent from its said competitors who do not use the same 
or an equivalent method. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Carlton, Inc., 
a corporation, in its own name and right and trading as Carlton Sales 
Company, are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

Ol!DER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission on the complaint of the Commission and the answer of 
respondent dated July 28, 1937, admitting the statements and alle
gations of the complaint to be true, and the Commission having 
made its findings as to the facts and its conclusion that said re
spondent has violated the provisions of an Act of Congress, ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent, Carlton, Inc., a corporation, 
in its own name and right and trading as Carlton Sales Company, 
its officers, agents, representatives, and employees, in connection with 
the offering for sale, sale and distribution of merchandise in inter
state commerce, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others pushcards or 
similar uevices for the purpose of enabling such persons to dispose 
of or sell such merchandise by the use thereof. 
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2. Mailing, shipping, or transporting to members of the public 
pushcnrds or similar devices so prepared or printed as to enable 
said persons to sell or distribute such merchandise by the use thereof. 

3. Selling or otherwise disposing of merchandise by the use of 
pushcards or similar devices. 

4. In any manner selling, or otherwise disposing of merchandise, 
free of charge, or at varying prices, depending upon lot or chance. 

It w fwrther ordered, That the respondent, Carlton, Inc., a cor
poration, in its own name and right and trading as Carlton Sales 
Company, shall, within 30 days after service upon it of this order, 
file with the Commission a report in writing setting :forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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IN THE MATTER OF 

LIONEL DISTILLED PRODUCTS, INC. 

COl\fPLAIN'r, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC. 3 
OF TITLE I OF AN ACT OF CONGRESS APPROVED JUNE 16, 1933 1 

Docket 2411. Complaint, May 21, 1935-Decision, .Aug. 12, 1931 

'Vhere a corporation engaged, as rectifier and wholesaler of liquors, in pur
chasing and bottling whiskies, gins, and other spirituous beverages, and 
in making (1) gin, with a still which it used therefor, by redistlllation 
of purchased alcohol, not produced by it, over juniper berries and other 
aromatics, and (2) cordials of various kinds by processes of distlllation, 
percolation, and maceration, and compounding, and in using small still 
in connection with some of aforesaid, and in selling its aforesaid various 
products to wholesaler and retailer purchasers in various Stutes and in 
the District of Columbia, in substantial competition with those engaged 
in manufacture by distillation of whiskies, gins, and other spirituous bever
ages and In sale of same In trade and commerce among the various Stutes 
and in said District, and with those engaged in purchasing, rectifying, 
blending, and bottling such various heveragPs and similarly Reiling same, 
and including among said competitors those who, as manufacturers and 
distillers from mush, wort, or wash of whiskies, gins, and other spirituous 
beverages sold by them, truthfully use words "distillery," "distilleries," 
"distilling," or "distillers" as a part of their corporate or trade names 
and on their stationery and advertising and ou the labels of the bottles 
in which they sell and ship their said products, and those who, engaged 
in purchasing, rectifying, blending, and bottling such various products, 
do not use aforesaid words as above set forth-

( a) llept·esented, through use of words "Distilled Products" in its corporate 
name, printed on its stationery and on the labels attached to the bottles 
ln which it sold and shipped its said products, and in various other ways, 
and through such statements 011 its Mutionery as "Ask for Lionel Prod
ucts" and through labels reading "Dottled by Lionel Distilled Products, 
Inc.," or "l\Iade by" or "Prepared by" Lionel Distilled Products, to itS 
'customers, and furnished them with a means of representing to their 
vendees, both retailers and ultimate consuming public, that the whiskies, 
gins, and other spirituous beverages contained in such bottles were by it 
made through process of distillation from mash, wort, or wash, notwith
standing fact it did not distill said various beve.rages, thus bottled, labeled, 
sold, and transported by it, through process of original and continuous 
distillation from mash, wort, or wash a11d through continuous closed pipes 
and vessels until manufacture is complete, as long definitely understood 
from words "Distilled Products" used in connection with liquor industrY 
and products thereof, in the trade and by the ultimate purchasing puhJiC, 
and did not own, operate, or control any place or places where such 
beverages are made by aforesaid process, and was not a distiller, for tlJe 

1 
Count 2 of the complaint, under National Inuustrlnl Recovery Act, dismissed. 
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purchase of the bottled liquors of which there is a preference on the part 
of a substantial portion of the purchasing public; and 

<b) Advertb;ed ''The world's largest independent producers of distilled spirits. 
Dally capucity 10,000 cases * * • Now join hands with Lionel Distilled 
Products. Middleman's profit smaslwd. Direct distillery * • • Retuiler 
contract now insures SE.'nsationally low pric{'s," and thereby represented to 
ultimate consumer, and as an inducement to buy its said products, that 
a sa,·ing had been effected by reason of Its bPing a distiller of snell prod
nets thus offered, and that mlddlE.'man's pl'Ofit or mark-up had thus been 
eliminated, facts being it was at all times itself a middleman, and no 
such saving had been effected or was passed on to ultimate purchaser, but 
profit to distiller on sale of Ia tter's distilled products to it, its own profit 
aud those of wholesaler and retailer were includ'-'d in those StatE'S and 
tenitories in which its products were distributed; 

With efl'ect of misleading and deceiYing dealers and purchasing pnblic into 
the beliefs that it was a distiller or distilling company in the ordinarily 
aecepted sense of the terms, and that t11e whiskies, gins, and other spirit
nou:s beverages sold by it were by it made or distilled from mash, wort, 
or wash by one eontinuous process, and that, by purchasing its said 
Ill'oducts they were efl'ectlng the saving of a middleman's profit, and of 
inducing dPalers and purchasing public, acting in sueh beliefs, to buy 
its said whiskies, and other heveragPs, rectified and bottled by it, aud 
With distinct teudency to give it an unfair competitive advantage over 
those of its compt'tltors who did not, throngh use of such terms in 
thplr trude or corporate uames, rppre!'ent that the package of alcoholic 
li<1uor offPrPd to the r«?taller, and in turn to the consumer, was a distillery
bottled pad\llge, and with tentleney thereby to divert trade to it from 
snch competitors; to the substantial injury of competition in commerce: 

llfcld, That snell acts and practices wE're to the prejudice of the public and 
comvetitors and constituted an unfair method of competition. 

Before JJir. John L.llornor, trial examiner. 
Mr. PCad B. Morehouse for the Commission. 
11/r, Stanford Clinton of Pritzker & Pritzker, of Chicago, Ill., 

for respondent. 
CoMPLAINT 

, Pursuant to the provisions of an Act of Congress approved 
S"'Ptember 26, 1914 entitled "An Act to create a Federal Trade c ' onuuission, to define its powers and duties, and for other purposes," 
t~e Pederal Trade Commission, having reason to believe that Lionel 
Distilled Products Inc., a eorpoz-ation, hereinafter referred to as 
l'espondent, has be~n and is usinO' unfair methods of competition in 
~ b 

llltnerce, as "commerce" is uefined in said act, and in violation of 
~he Act of Congress a pprored June 16, 1933, known as the "National 
lldnstrittl Reeovery Act," and it appearing to the said Commission 

~hat a proceeding by it in respect thereof would be in the public 
Interest, hereby issues its complaint, stating its charges in that re
~l) ect as follows : 

l:iSI21"'-3!J--51 
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Count 1 

PARAGRAPH; 1. Respondent is a corporation organized, existing, 
and doing business under the laws of the State of Illinois, with its 
office and principal place of business in the city of Chicago, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of a rectifier and wholesaler of liquors, 
purchasing and bottling whiskies, gins, and other spirituous bever
ages and selling the same at wholesale in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its said business, it causes its said products when sold to be trans
ported from its place of business aforesaid into and through various 
States of the United States to the purchasers thereof, consisting of 
wholesalers and retailers, some located within the State of Illinois 
and some located in other States of the United States and the Dis
trict of Columbia. In the course and conduct of its business as 
aforesaid respondent is now, and for more than one year last past 
has been, in substantial competition with other corporations and 
with individuals, partnerships, and firms engaged in the manu
facture by distillation of whiskies, gins, and other spirituous bev
erages and in the sale thereof in trade and commerce between and 
among the various States of the United States and in the District 
uf Columbia; and in the course and conduct of its business as afore
said respondent is, and for more than one year last past has been, 
in substantial competition with other corporations and ·n:ith individ
uals, firms, and partnerships engaged in the business of purchasing, 
rectifying, blending, and bottling whiskies, gins, and other spirit
uous beverages and in the sale thereof in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

PAR. 2. For a long period of time the words "Distilled Products't 
when used in connection with the liquor industry have had and still 
have n. definite significance and meaning in the minds of the whole
salers and retailers in such industry and to the ultimate purchasing 
~ublic, to wit, spirituous beverages prepared and bottled at a dis
tillery by the distillers thereof, who have manufactured such beV'~ 
erages by a process of original and continuous distillation from 
ma:h, wort, or wash, through continuous closed pipes and vessels 
until the manu~acture thereof is completed; and a substantial portion 
of the purchasmg public prefers to buy spirituous liquors prepared 
and bottled by the actual distillers and manufacturers thereof. 
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PAR. 3. In the course and conduct of its business as aforesaid, by 
the use of the words "Distilled Products" in its corporate name, 
printed on its stationery and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other 
Ways, respondent represents to its customers and furnishes them with 
the means of representing to their vendees, both retailers and the 
ultimate consuming public, that the whiskies, gins, and other spirit
uous beverages therein contained were by it manufactured through 
the process of distillation from mash, wort, or wash, as aforesaid, 
':hen, ns a matter of fact, respondent is not a distiller, does not dis
till the said whiskies, gins, or other spirituous beverages by it so 
bottled, labeled, sold and transported, and does not own, operate, or 
control any place or places where such beverages are manufactured 
by the process of distillation from mash, wort, or wash. 

PAR. 4. In the course and conduct of its business as aforesaid re
spondent has advertised to assist its customers in disposing to the 
ultimate consumer of the whiskies, gins, and other spirituous bev
erages by it so sold as aforesaid, as follows: 

The world's largest lnclt:>pendent producers of distilled spirits. Daily ca
DUcity ten thousand cn~es • • • Now join hands with Lionel Distilled 
Products. 1\Hddlernan's profit !'mashed. Direct distillery • • • Retailer 
contl'act now insures sensatioually low prices. 

thereby representing to the ultimate consumer as an inducement to 
buy respondent's product that a saving has been effected by reason 
of respondent's being a distiller of products so offered for sale, and 
that a middleman's profit or mark up has thus been eliminated, when 
as a matter of fact respondent is itself a middleman and no such 
saving has been effected or is passed on to the ultimate purchaser, 
and the ultimate purchaser believing and relying upon the truth 
0~ the aforesaid representations is induced to purchase the whiskies, 
g"Ins, and other spirituous beverages bottled and sold by the re
spondent.. 
. PAn. 5. There are among the competitors of respondent engaged 
In the sale of spirituous beverages as mentioned in paragraph 1 here
~f corporations, firms, partnerships, and individuals who manu-
~cture and distill from mash, wort, or wash, as aforesaid, whiskies, 

gins, and other spirituous beverages sold by them and who truthfully 
~8? the words "distillery," "distilleries," "distillers," "distilling," or 
~I~tilled products" as a part of their corporate or trade names and on 

t eir stationery, and on the labels of the bottles· in which they sell 
alld ship such products. There are also among such competitors 
bor~orations, firms, partnerships, and individuals engaged in the 
Usiness of purchasing, rectifying, blending, and bottling whiskies, 
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gins, and other spirituous beverages who do not use the words "dis
tillery," "distilleries," "distilling," "distillers," or "distilled products" 
as a part of their corporate or trade names, nor on their stationery, 
nor on the labels attached to the bottles in which they sell and ship 
their said products, and who do not misrepresent that a saving of a 
middleman's profit is being passed on to the consumer. 

PAR 6. Representations by respondent, as set forth in paragraphs 
3 and 4 hereof, are calculateu to and have the capacity and tendency 
to and do mislead and deceive dealers and the purchasing public in 
the erroneous beliefs that the whiskies, gins, and other spirituous 
beverages sold by the respondent are manufactured and distilled by 
it from mash, wort, or wash, as aforesaid; and that in purchnsing 
respondent's products the purchasers are effecting a saving of a 
middleman's profit; and are calculated to and have the capacity and 
tendency to and do induce dealers and the purchasing public, acting 
in such beliefs, to purchase the whiskies, gins, anu other spirituous 
beverages bottled and sold by the respondent, thereby diverting trade 
to respondent from its competitors who do not by their corporate 
or trade names or in any other manner misrepresent that they are 
manufacturers by distillation from mush, wort, or wash, of whiskies, 
gins, and other spirituous beverages, and thereby respondent docs 
substantial injury to substantial competition in interstate commerce. 

PAR. 7. The acts and things above alleged. to have bt'en done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respomlent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section .5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and. duties, and for other purposes,'' approved September 26, 1014· 

Oount ~ 

J> ARAGRAPH 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Illinois, with its olfice 
and principal place of business in the city of Chicago, in said State. 
It is now, and for more than one year last past lms been, engaged 
in the business of a rectifier and wholesaler of liquors, purchasing' 
and bottling whiskies, gins, and other spirituous beverages and selling 
the same at wholesale in constant course of trade and commerce }Je· 
tween and among the various States of the United States and in the 
District of Columbia. In the course and conduct of its said businrss. 
it causes its said products when sold to be transported from its place of 
business aforesaid into and through various States of the United 
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States to the purchasers thereof, consisting of wholesalers and re
tailers, some located within the State of Illinois and some located 
in other States of the United States and the District of Columbia. 
In the course and conduct of its business as aforesaid respondent is 
now, and for more than one year last past has been, in substantial 
competition with other corporations and with individuals, partner
ships, and firms engaged in the manufacture by distillation of 
~vhiskies, gins, and other spirituous beverages and in the sale thereof 
m trade and commerce between and among the various States of 
the United States and in the District of Columbia; and in the course 
and conduct of its business as aforesaid respondent is, and for more 
than one year last past has been, in substantial competition with other 
~orporations and with individuals, firms, and partnerships engaged 
m the business of purchasing, rectifying, blending, and bottling 
~vhiskies, gins, and other spirituous beverages and in the sale thereof 
In commerce between and among the various States of the United 
States and in the District of Columbia. 

11Ans. 2, 3, 4, 5, and G. As grounds for these paragraphs of this 
complaint, the Federal Trade Commission relies upon the matters 
and things set out in paragraphs 2, 3, 4, 5, and 6 of count 1 of this 
complaint to the same extent as though the several allegations thereof 
'Were set out at length and in separate paragraphs herein, and 
the saiu paragraphs 2, 3, 4, 5, and G of count 1 of this complaint 
nre incorporated herein by reference and adopted as the allegations 
()f paragraphs 2, 3, 4, 5, and 6, respectively, of this count, and are 
hereby charged as fully and as completely as though the several 
averments of the .said paragraphs of count 1 were separately set out 
and repeated verbatim. 

PAn. 7. Under and pursuant to Title I of the National Industrial 
Hecovery Act, approved June 16, 1933 (48 Stat. 195 C. 90), the 
1

1
resident of the United States, by Executive Order No. 6182, of 

June 26, 1933, as supplemented by Executive Order No. 6207, of July 
21, 1D33, and Executive Order No. 6345, of October 20, 1933, dele
gated to H. A. ·wallace as Secretary of Agriculture certain of the 
Powers vested in the President of the United States by the aforesaid 
act. 

Under and pursuant to the delegation of such powers, the said 
Secretary of Agriculture pursuant to Section 3 (d) of the act and 
EJ~ecutive orders under the act, upon his own motion presented a. 
Code of Fair Competition for the Distilled Spirits Rectifying In
dustry after due notice and opportunity for hearing in connection 
~herewith had been afforded interested parties, including respondent 
ln accordance with Title I of the National Industrial Recovery Ad 
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and applicable regulations issued thereunder, to the President of the 
United States who approved the same on the 9th day of December 
1933, thereby constituting the said code a Code of Fair Competition 
within the meaning of the said National Industrial Recovery Ace, 
for the regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of Agri
culture made, among others, the following findings with respect io 
the said Code in the following words, to wit: 

T'hat said Code will tend to effectuate the declared policy of Title 1 of the 
National Industrial Recovery Act as e;et forth in Section 1 of said Act in that 
the terms and provisions of such Code tend: (a) to remove obstructions to the 
free flow of foreign commcrcc, which tend to diminish the amount thereof; 
(b) to provide for the general welfare by promoting the organization of In· 
dnstry for the purposes of cooperative action among trade groups; (c) to 
eliminate unfair competitive practices; (d) to promote the fullest possible 
utilization of the present productive capacity of industries; (e) to avoid 
undne restriction of production (except as may be temporarily required); 
(f) to increase the consumption of Industrial and agricultural products bY 
increasing purcha:,;ing power; and (g) otherwise to rehabllltate industry." 

By his approval of the said Code on December 9, 1933, the Pres
ident of the United States, pursuant to the authority vested in hirn 
Ly Title I of the National Industrial Hecovery Act aforesaid, made 
and issued his certain written Executive order, wherein he adopted 
und approved the report, recommendations, and finuings of ihe said 
Secretary of Agriculture, and ordered that the said Code of Fair 
Competition be, and the same thereby was approveu, and by virtue 
of the National Industrial Recovery Act aforesaid, the following 
provisions of Article V of said code became and still is one of the 
E>tandards of fair competition for the Distilled Spirits Uectifying 
Industry and is binding upon every member of said Industry and 
this respondent: 

The following pmct!ees constitute unfair methods of competition and bhail 
Hot be engaged in by any member of the industry: 

SECTION 1. False Advcrtising.-To publish or disseminate In any munnrr 
any false advertising o:t any rectified product. Any advertisement shall be 
deemed to be false it it is untrue In any particular, or if directly or by am· 
blgulty, omission or inference it tends to create a misleading impression. 

PAR. 8. The use by respondent of the words "Distilled Products'' 
in its corporate name, printed upon its stationery and on the labels 
attached to the bottles in which it sells and ships such products and 
Yarious other misrepresentations hereinbefore set out constitute false 
advertising within the meaning of the aforesaid pro~ision of Article 
V and te1:d to and do create the misleading impressions that re· 
!::'pondent Is engaged in the business of distilling spirits from mash, 
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wort, or wash, that the spirituous beverages by it so sold and trans
ported have been prepared and bottled by the original distillers 
thereof, and that the whiskies, gins, and other spirituous beverages 
~old by respondent have been manufactured and distilled by it from 
mash, wort, or wash as aforesaid, all contrary to the provisions of 
Section 1, Article V, of the Code aforesaid. 

PAR. 9. The above alleged methods, acts, and practices of the re
spondent are and have been in violation of the standard of fair 
<·ornpetition for the Distilled Spirits Rectifying Industry of the 
United States. Such violation of such standard in the aforesaid 
transactions in interstate commerce and other transactions which 
affect interstate commerce in the manner set forth in paragraph 6 
of count 1 hereof, are in violation of Section 3 of Title I of the N a
tiona! Industrial Recovery Act and they are unfair methods of 
competition in commerce within the meaning of the Federal Trade 
Commission Act as amended. 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on May 27, 1935, issued, and on 
May 28, 1935 served its complaint in this proceeding upon the re
spondent, Lionel Distilled Products, Inc., charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and 
the filing of respondent's answer thereto, testimony and other evi
tlence in support of the allegations of said complaint were intro
Quced by PGad B. Moorehouse, attorney for the Commission, before 
John L. Hornor, an examiner of the Commission, theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Stanford Clin
ton, Esq., of the firm o£ Pritzker & Pritzker, appeared as counsel 
for the respondent but no testimony or other evidence was intro
duced on behalf of respo:rtdent in opposition to the allegation o£ the 
complaint. Thereafter, the pr~eding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, and brief in support of the 
complaint-no brief in opposition thereto having been filed and no 
oral arguments having been made; and the Commission having duly 
considered the same and being now fully advised in the premises, 

l 

I 
1 
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finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Lionel Distilled Products, Inc., is a 
corporation incorporated in January 1934, existing and doing busi
ness under the laws of the State of Illinois, with its office and prin
cipal place of business at 1919-1927 'Vest Pershing Road, Chicago, 
Ill. Shortly after its incorporation and organization it engaged in 
the business of a rectifier and wholesaler of liquors, purchasing and 
bottling whiskies, gins, and other spirituous beverages and selling 
the same at wholesale in constant course of trade and commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of its said busi
ness, from the date of its organization aforesaid up until about 
December 1936, it caused its said products, when sold, to be trans
ported from its place of business aforesaid into and through various 
States of the United States, principally Minnesota, Wisconsin, Texas, 
Louisiana, Missouri, Nebraska, Colorado, Illinois, Kentucky, and 
Indiana to the purchasf.'rs thereof, consisting of wholesalers and 
retailers, some located within the State of Illinois and some located 
in other States of the United States and the District of Columbia. 

In the course and conduct of its business as aforesaid, respondent 
was in substantial competition with other corporations and with 
individuals, partnerships, and firms engaged in the manufacture by 
distillation of whiskies, gins, and other spirtuous beverages and in 
the sale thereof in trade and commerce between and among the vari
ous States of the United States and in the District of Columbia; and 
in the course and conduct of its business as aforesaid respondent was 
in substantial competition with other corporations and with indi
viduals, firms, and partnerships engaged in the business of purchas
ing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages and in the sale thereof in commerce between 
and mnong the various States of the United States and in the District 
of Columbia. 
~AR. 2. Upon the premises of respondent's place of business afore

Stud, there was a 200-gallon gin still for use in the production of gins 
by a procf.'ss of rectification whereby tax-paid alcohol, purchased but 
not produced. by respondent, was redistilled over juniper berries and 
o~her aromattcs. Such rectification of alcoholic spirits by respondent 
d1d not make or constitute it a distillery or a distiller as defined by 
Section 3247 of the Revised Statutes re..,.ulatinO' Int~rnal Revenue. 

I:> I:> 
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Uespomlent distilled an average of 300 gallons of such gin a week 
and this did not constitute over 5 percent of respondent's total 
business. 

Respondent also produced cordials of various kinds by processes 
of disti1Jation, percolation, and maceration, plus compounding, in 
connection with some of which a small still was used. Prior to 
August 15, 1D36, at which time the existing regulations of the Federal 
Alcohol Administration Division of the Treasury Department became 
effective, it was pennissible thereunder for respondent to term and 
designate such cordials as "distilled." Subsequently thereto such 
cordials were not allowed to be labeled or advertised as a distilled 
product although they might be made by the same method. These 
cordials constituted approximately 30 percent of respondent's busi
ness volume and the remaining 65 percent was divided as follows: 
Straight whiskies purchased in bulk by respondent from other dis
~illers and bottled and sold by it-60 percent; and 'vhiskies purchased 
lll bulk from other distillers and rectified and bottled by respont1ent-
5 percent. 

P.m. 3. Rectifying, in the distilled spirits rectifying industry, 
hleans the mixing of whiskies of different ages or types or the mixing 
of other ingredients with whiskies, but reducing proof of whiskey by 
adding water is not rectifying. Rectifiers also blend whiskies with 
neutral spirits, (grain alcohol). 

All distillers may and many of them do operate an establishment 
separate from their distillery, usually 600 feet or more away, known 
as a uistillery rectifying plant, in which they c'arry on the same 
Processes as are carried. on by rectifiers who are not distillers and who 
do not own, control or operate any distillery. However, in such 
event, the distillers must apply for and obtain a separate and addi
tional permit known as a rectifier's permit, which is the same kind 
of permit as obtained by any rectifier. 

Some distilleries have a tax-paid bottling room on the distillery 
bonued premises wherein the distilled spirits are bottled straight as 
they come from the still, or in a bonded warehouse after aging, or 
after reduction of proof. Any rectifying done by a distiller, how
ever, must be done in his rectifying plant under his rectifier's permit. 

If the spirits bottled by the distiller, either at his distillery, in 
Lond after aging, or in his tax-paid bottling room, or in his rectifying 
plant, are spirits of his own distillation, he may and usually does use 
his "D" symbol, which is the letter "D" followed by a number, and 
Usually blown into the bottom of the bottle in which said spirits 
are bottled. 
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A distiller often does purchase distilled spirits of others and bottle 
them in his rectifyinO' plant, or blend them with spirits of his own 
distillation, or with ~eutral spirits, in which event he uses his "R" 
symbol which is an "R" followed by the number of his rectifier's 
permit. The rectifier uses his "R" number on his bottles exclusively, 
this respondent's symbol number being "R-49." 
If the distilled spirits bottled by a distiller are spirits other than 

of his own distillation, he is required to and does put "Bottled by 
------------ Company" or "Blended and Bottled by -----------
Company" as the case may be, and, if they are spirits of his own 
distillation, he must put "Distilled and Bottled by -----------
Company." 

The rectifier, on the other hand, when he bottles his product, is 
required to and does put "Bottled by ------------ Company" or 
"Bottled and Blended by------------ Company," as the case may be. 

Generally speaking the purchasing public is not familiar with all 
of these detail~, and many people in the trade are not familiar with 
them, although the wholesalers and retailers, after the first two years 
following the repeal of the prohibition amendment became a great 
deal more familiar with them than they were at the outset, until at 
the present time the liquor trade generally has come to know who 
are the rectifiers and who are the distillers and in a general way is 
more familiar with the nature of these respective businesses. 

Respondent, during its conduct of its business us aforesaid, con
fonned to the prqvisions and requirements of the Federal Alcohol 
Administration Act and the regulations from time to time promulga
ted thereunder as to its labelinfl' and advertisinfl' which, like the dis-o 1:!1 

tiller-bottler's labeling and advertising, must conform to the stand-
ards of identity prescribed by the Federal .Alcohol Administration. 
This means that in the case of two bottles of blended whiskey, labeled 
exactly alike and carrying on their respective labels the identical 
specifications as to contents, age and kind of spirits-but one bottle 
emanated from and was bottled by a distiller and the other emanated 
from and was bottled by a rectifier-the contents of the two bottles 
would be identical to all practical intents and purposes. Likewise, if 
a rectifier buys a certain type ancl age of straight whiskey from a 
distiller and bottles it without rectification and the same distiller 
has bottled some of that same whiskey struiO'ht there would be 110 

difference in fact between the two bottles oof 'whiskey by reason 
of the fact that a rectifier hnd bottled one and a distiller had bottled 
the other. It is not possible, however, to determine from the presence 
of the aforementioned phrases, "mended and Bottled by" alone, or 
the phrase "Bottled by" alone, on the htbel, whether the package 
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was bottled by a rectifier who is a distiller or by a rectifier who is 
not a distiller. 

With reference to the gin produced by respondent by the redistilla
tion of purchased alcohol over juniper berries and other aromatics, 
existing regulations promulgated pursuant to the Federal Alcohol 
Administration Act, approved August 29, 1935 (49 State. 977), 
provide that rectifiers who redistill purchased alcohol over juniper 
berries and other aromatics must call ·such resulting product "dis
tilled gin," and require that the .labels state who distilled it. This 
serves to distinguish between gin produced by such method and 
"cold" or compound gin prepttred by mixing neutral spirits with 
essential flavoring oils. 

PAn. 4. In the course and conduct of its business as aforesaid, by 
Use of the words "Distilled Products" in its corporate name, printed 
on its stationery and on the labels attached to the bottles in which 
it sold and shipped its said products, and in various other ways, re
spondent represented to its customers and furnished them with a 
means of representing to their vendees, both retailers and the ulti
:rnate consuming public, that the whiskies, gins, and other spirituous 
beverag£'s therein contained were by it manufactured through the 
process of distillation from mash, wort, or wash as aforesaid, when, 
as a matter of fact, respondent was not a distiller and did not distill 
the said whiskies, gins, or other spirituous beverages by it so bottled, 
labeled, sold, and transported, and does not now and never did own, 
operate, or control any place or places where such beverages are 
:manufactured by the process of distillation from mash, wort, or wash. 

The words "Distilled Products" of and in themselves might not 
constitute a misrepresentation inasmuch as this respondent was 
l'ngaged in the business of handling distilled products, namely 
alcoholic beverages which originated in a distillery and in some 
cases were not rectified or blended. However, this respondent used 
its full name "Lionel Distilled' Products, Inc." on said labels. On 
~ts stationery it advertised '"Ask for Lionel Products," plainly 
1~dicating and expressing that the distilled products were "Lionel 
distilled." Some of the labels read "Bottled by Lionel Distilled 
Products, Inc." Some of the other labels contained the legend 
"Made by Lionel Distilled Products" and formerly one ]abel on n. 
brand of straight whiskey read "Prepared by Lionel Distilled Prod
~ucts." From these facts the Commission infers a distinct tendency, 
lf not an intention, to mislead and deceive the public, a substantial 
Portion of which prefers to buy spirituous liquors prepared and 
bottled by distillers. 
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Further, in the course and conduct of its business as aforesaid, 
respondent advertised to assist its customers in disposing to the 
ultimate consumer of the whiskies, gins, and other spirituous bev
erages by it so sold as aforesaid: 

The world's largest independent producers of distilleu spirits. Daily mpaeity 
10,000 c·u:o:es "' "' "' Now join hands with Lionel Distilled Prouucts. l\Iiddle
man's profit smashed. Direct distillery "' "' • Retailer contract now insures 
sensationally low prices. 

thereby representing to the ultimate consumer as an inducement to 
buy respondent's products that a saving had been effected by reason 
of respondent's being a distiller of the products so offered for sale, 
and that a middleman's profit or mark-up had thus been eliminated, 
when as a matter of fact respondent was at all times itself a middle
man and no such saving had been effected or was passed on to the 
ultim:tte purchaser. 

At one time during the above-described period of its operations 
respondent distributed its products in Washington, D. C., through 
a wholesale subsidiary and had warehousing arrangements in the 
State of New York and in the State of Texas which were in substance 
its own subsidiaries, but in each of those three instances the local 
distributor placed a mark-up on respondent's goods over and above 
its cost price before selling to the retailer. So that at all times, 
in all the States and territories where respondent's products "·ere 
distributed, there was first, a profit to the distiller on the sale of the 
distilled spirits to respondent; second, respondent's profit; third, 
the wholesaler's profit; and fourth, the retailer's profit; and no 
middleman's profit was eliminated as represented by rPspond.ent. 

PAR. 5. Respondent admitted, the testimony of those having long 
experience in both the distilled spirits rectifying industry and the 
distilling industry establislu,,d, and the Commission finds, that the 
foregoing rectification of alcoholic spirits by redistillation over juni
per brrries and other aromatics in the production of gin did not 
make or constitute this respondent a distilling company in the sense 
commonly understood by the liquor industry. There were also 
called a number of witnesses, some beincr members of the trade and . ~ 

some bemg members of the purchasing public, who, with few excep-
tions testified that the word "distilled" or similar words such as 
"distillers," "distilleries," and "distilling," etc., indicated the initial - ; 
distilling process of producing spirituous and alcoholic liquors from 
grain, mash, etc., or the manufacturer thereof. The greater number 
of these witnesses testified that the use of such words would induce 
them to purchase the products of the concern using such words in 
its corporate name or on the label of the bottle containing the prod-
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ucts in the belie£ that a distiller's product would be more uniform 
and that a manufacturer's name should mean something. They tes
tified that they preferred buying in as direct a manner as practical 
and considered distillers as being more responsible than a rectifier or 
bottler of spirituous liquors. It was testified by many of these 
witnesses that the use of the word "distilled" in the corporate name 
of the respondent would indicate to them that the respondent was 
the actual distiller of the product, and they would give preference 
in purchasing a product which bore a label containing such cor
Porate name in competition with a product bearing a label which did 
not contain the word "distilled," or any other word indicating a 
distilling process in the corporate name. 

The Commission finds that for a long period of time the words 
"distilled products,'~ when used as respondent has used them, in 
connection with the liquor industry and with the products thereof, 
have had and still have a definite significance and meaning, to the 
minds of wholesalers and retailers in such industry and to the ulti
mate purchasing public, to wit, the manufacturing of spirituous 
liquors by an original and continuous distillation from mash, wort, 
or wash, through continuous closed pipes and vessels until the manu
~acture thereof is complete, ai1d a substantial portion of the purchas
Ing public prefers to Luy spirituous liquors bottled and prepared by 
distillers. 
. PAn. 6. There were among the competitors of respondent engaged 
Ill the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu
factured and distilled from mash, wort, or wash, whiskies, gins, and 
other spirituous beverages sold by them, and who truthfully used the 
Words "distillery," "distilleries," "distillers," or "distilling" as a part 
of their corporate or trade names and on their stationery, advertis
ing, and on the labels of the bottles in which they sold and shipped 
such products. 

There were also among such competitors, corporations, firms, part
nerships, and individuals engaged in the business of purchasing, 
rectifying, blending, and bottling whiskies, gins, and other spirituous 
beverages in rectifying plnnts under rectifiers' permits "Who did not 
lise the words "distillery," "distilleries," "distilling," "distillers," or 
"distilled products," as a part of their corporate or trade names, nor 
0 11 their stationery, advertising, nor on the labels attached to the 
bottles in which they sold and shipped their said products. 

PAn. 7. The representations by respondent as set forth in para
,!!raph 4 hereof had the capacity and tendency to and did mislead 
and deceive dealers and the purchasing public into the beliefs that 
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respondent Lionel Distilled Products, Inc., was a distiller or distill· 
ing company in the ordinarily accepted sense of those terms, and that 
the whiskies, gins, and other spirituous beverages sold by respondents 
were manufactured or distilled by Lionel Distilled Products, Inc., 
from mash, wort, or wash by one continuous process, and that by 
purchasing respondent's said products they were effecting the saving 
of a middleman's profit, and had the capacity and tendency to and 
did induce dealers and the purchasing public, acting in such beliefs, 
to purchase the whiskies, gins, and other alcoholic beverages recti
fied and bottled by the respondent. The Commission finds that the 
whole situation in this industry is such that the foregoing represen
tations had a distinct tendency to give respondent what amounted 
to unfair competitive advantage over those of its competitors who did 
not, by the use of such terms in their trade or corporate names, 
represent that the package of alcoholic liquor offered to the retailer 
and in turn to the consumers, was a distillery-bottled package and 
this in turn tended to divert trade to respondent from such com
petitors and thereby respondent did substantial injury to competition 
in interstate commerce. 

PAR. 8. Because of existing regulations promulgated under the 
Federal Alcohol Administration Act approved August 29, 1935 ( 49 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting 
product "Distilled Gin," and requiring that the labels state who 
distilled it, the Commission has excepted gins produced by respond
ent by redistillation of alcohol oYer juniper berries and other 
aromatics from the prohibitions of its order. 

PAR. 9. The Commission's complaint in this case was issued on 
the same day as the decision of the United States Supreme Court 
in the case of A. L. A. Schechter Poultry Corporation, et al, vs. 
United States (295 U. S. 495), and contained two counts. Count 1 
specifically charged a violation of the Federal Trade Commission 
Act, and count 2 charged that the practices of respondent, as herein 
before set out, were unfair methods within the meaning of the Fed
eral Trade Commission Act because they were in violation of Section 
3 of Title I of the National Industrial Recovery Act, which was 
invalidated by the aforesaid decision. For that reason the Commis
sion is dismissing the complaint as to count 2 thereof. 

PAn. 10. It has been represented to the Commission in this pro· 
ceeding that during the month of December 1!J3G, the respondent'il 
stockholders commenced to wind up the affairs of the company and 
that all of its assets were completely disposed of by December 31~ 
1936. However, as of the present time, the company still maintains 
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its corporate existence and the Commi~sion can have no assurance 
that its plans may 110t change and. that it may not resume the unfair 
acts and practices hereinbefore set forth. 

CONCLUSION 

The aforesaid acts and practices of respondent, Lionel Distilled 
Products, Inc., were to the prejudice of the public and of respond
ent's competitors, o.nd constituted unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
Slon upon the complaint of the Commission, the answer of respond.
ilnt, testimony and other evidence takPn before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it, in 
~upport of the alleglltions of said complaint, and no testimony hav
Ing been offered by respondent. in opposition thereto, and upon brief 
filed herein by PGad D. Morehouse, counsel for the Commission (no 
brief having been filed in opposition thereto by Stanford Clinton, 
Esq., of 1\Iessrs. Pritzker & Pritzker, counsel for respondent, and no 
?ral arguments havi11g been made) and the Commission having made 
lts findings as to the facts and its conclusion that said respondent 
has violated the provisions of an Act of Congress, approved Septem
ber 26, 1914, entitled, "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 
. It is ordered, That the respondent, Lionel Distilled Products, Inc., 
lts officers, representatives, agents, and employees, in connection with 
the offering for sale or sale and distribution by it in interestate com
lnerce or in the District of Columbia, of whiskies, gins, or other 
spirituous beverages (except gins produced by it through a process 
of rectification whereby alcohol purchased but not produced by re
spondent is redistill(~d over juniper berries and other aromatics), 
(;ease and desist from : . 
. 1. Representing thtough the use of the words "Dislilled Products" 
In its corporate name, on all stationery, advertising, or labels attached 
~o the bottles in which its said products are sold and shipped, or 
Jn any other way by word or words of like import, {a) that respond
~nt is a distiller of the said whiskies, gins, or other spirituous bever
ages; or, (b) that the. said whiskies, gins, or other spirituous bever-
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ages were by it manufactured through a process of distillation; or 
(c) that respondent owns, operates, or controls a place or places 
where any such products are by it manufactured by a process of 
original and continuous distillation from mash, wort or wash, through 
continuous closed pipes and vessels until the manufacture thereof is 
completed, unless and until respondent shall actually own, operate, 
or control such a place or places; 

2. Representing that in purchasing its said products the purchaser 
is saving a middleman's profit. 

It is further ordered, That the said complaint be and the same is 
hereby dismissed as to count 2 thereof. 

It is further ordered, That the said respondent, within GO days 
from and after the date of service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has com
plied with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

PARAMOUNT DISTILLING CORPORATION 

COllll'LAINT, FINDINGS, AND ORDER IN REGAHD TO 'l'UE ALLEGED VIOLATION 
Ol•' SEC. 5 OF .AN ACT OF CO~GHESS APPROVED SEPT. 2a, l!l14 

Doeket 2HG. Complaint, June 19, 1935-Deeision, Aug. 12, 1937 

Where a corporation engaged in rectifying and bottling both rectified and 
straight distilled spirits, and in making gin, with a still whkh it used 
therefor, by redistillation of purchased alcohol, not produced by it, over 
juniper berries and other aromatics, and in selling its aforesaid produ-,.:ts 
to wholesalers and dh;trilmtors thereof in various ~tatcs and ln the District 
of Columbia, in substantial competition with those engaged in the manu
facture by true distillation of whiskies, gins, nnd other spirituous beverages 
from mash, wort, or wash, and ln selling such products in trade and 
cornmeree among the various States and in said District, and with 
those engaged in purchasing, rectifying, blending, and bottling such various 
bl)veragi'S and similarly sPlling same, and including amoug said eom
pctltors those who, as munufactm·ers and distillers from mash, wort, or 
wash of whiskies, gins, and other spirituous be,·erages sold by them, 
truthfully use words "distillery," "distilleries,'' "distillers," or "tlistilling" 
ns a part of their corporate and trade namPs and on their statiout>ry and 
advertising and on the labels of the bottles in which they sell and ship 
their said products, and those who, engaged in purchasing, rectifying, 
blending, bottling, nud selling such various products, do not use aforesaid 
words as above set forth-

Represented, through use of word "Distilling" in its corporate name, printed 
on its stationery and advertising, and on the labels attached to the bottles 
in which it sold and shipped its said products, and in various other ways, 
to its customers, and furnished same with a me11ns of representing to 
their venuecs, both retailers and ultimate consuming public, that it was 
a distiller and that the whiskies, gins, and other alcoholic beverages 
contained in such bottlPs were by it made through process of distillation, 
notwithstanding fact it did not distill suid various beverages, thus bottled, 
labeled, sold, and transported by it, through original and continuous dis
tillation from mash, wort, or wash, through continuous closed pipes and 
vessels until manufacture is complete, as long definitely understood from 
word "distilling," used in connection with liquor Industry and products 
thereof, In the trade and by the ultimate consuming public, and did not 
own, operate, ot' control any place or places where such bC)verages are 
made by process of distillation from mash, wort, or wash, and was not a 
distiller, for the purchase of the bottled liquors of which there is a 
preferenee on the part of a substantial portion of the purchasing public, 
and plant, equipment, and requirements of which are more elahorate, 
extensive a ud bnrdPnsome than those of rectifier ; 

With effect of misleading and deceh·ing dealers and purchasing public into 
the beliefs that it was a distiller or distilling comJJUny in the ordinarily 
accepted sense of those terms, and that the whiskies, gins and other 

158121m--39----52 
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spirituous bererages sold by It were by It made or distilled from mash, 
wort, or wash by one continuous process, and of inducing dealers and 
pm·cltasiug public, in such beliefs, to buy its said whiskies aud other 
alcoholic beyerages, rectified and bottled by it, and with distinct tendency 
to give it an unfair advantage over those of Its competitors who do not, 
through use of such terms in their trade or corporate names, represent 
that package of alcoholic liquor offered to retailer, and iu turn to con
sumer, is a dlst!Ilery-bottled one, and thereby to divert trade to it from 
such competitors; to the substantial injury of competition in interstate 
commerce: 

Held, That such ttcts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 

Defore Mr. John L. Il ornor, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Mr. R. E. Joyce, of Washington, D. C., for respondent. 

COl\IPLAINT 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Para
mount Distilling Corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as "conunerce" js defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
1 he public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized, existing, 
nnd doing business under the laws of the State of Illinois, with its 
oflice and principal place of bu.siness in the city of Chicago, in said 
State. It is now, and for more than one year last past has been, 
engaged in the business of wholesaler and rectifier, purchasing, rec
tifying, blending, and bottling whiskies, gins, and other alcoholic 
beverages and in the sale thereof in constant course of trade and 
commerce between and among the various States of the United States 
nnd in the District of Columbia. In the course and conduct of its 
said business, it causes its said products when sold to be transported 
from its place o£ business aforesaid into and throuO'h various States 

• 0 

of the Umted States to the purchasers thereof consistinO' of whole-
• ' 0 Falers and retailers, located in other States of the Unite,d States 

nnd the District of Columbia. In the course and conduct of its 
business as aforesaid, respondent is now, and for more than one 
year last past has been, in substantial competition with other cor
porations and with individuals, partnerships, and firms engaged 
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in the manufacture by distillation of whiskies, gins, and other alco
holic beverages and in the sale thereof in trade and commerce be
tween and among the various States of the United States and in 
the District of Columbia; and in the course and conduct of its 
business as aforesaid, respondent is now, and for more than one 
year last past has been, in substantial competition with other cor
porations, and with individuals, firms, and partnerships engaged 
in the business of purchasing, rectifying, blending, and bottling 
whiskies, gins, and other alcoholic beverages and in the sale thereof 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

PAR. 2. For a long period of time the word "Distilling" when 
used in connection with the liquor industry and the products thereof 
has had and still has a definite significance and meaning to the minds 
of the wholesalers and retailers in such industry and to the ultimate 
vurchasing public, to wit, the manufacturing of such liquors by the 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu
facture thereof is completed; and a substantial portion of the pur
chasing public prefers to buy alcoholic liquors prepared and bottled 
by distillers. 

PAn. 3. In the course and conduct of its business as aforesaid, by 
the use of the word "Distilling" in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them with 
the means of re,presenting to their vendees, both retailers and the 
ultimate consuming public, that it is a distiller and that the whiskies, 
gins, and other alcoholic beverages therein contained were by it 
tnanufactured through the process of distillation from mash, wort, or 
wash, as aforesaid, when, as a matter of fact, respondent is not a dis
tiller, does not distill the said whiskies, gins, or other alcoholic bev
erages by it so bottled, labeled, sold, and transported, and does not 
own, operate or control any place or places where such beverages are 
tnanufactured by the process of distillation from mash, wort, or wash. 

PAn. 4-. There are among the competitors of respondent engaged in 
the sale of alcoholic beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who mi111ufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, 
and other alcoholic beverages sold by them and who truthfully use 
the words "distillery," "distilleries," "distillers," or "distilling'' as a 
Part of their corporate or trade names and on their stationery and 
advertising, and on the labels of the bottles in which they sell and 
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ship such products. There are also among such competitors corpora
tions, firms, partnerships, and individuals engaged in the busi
ness of purchasing, rectifying, blending, bottling, and selling whis
kies, gins, and other alcoholic beverages who do not use the words 
"distillery," "distilleries," "distilling," or "distillers" as a part of 
their corporate or trade names, nor on their stationery or advertis
ing, nor on the labels attached to the bottles in which they sell and 
ship their said products. 

PAR. 5. Representation by respondent, as set forth in paragraph 3 
hereof, is calculated to and has the capacity and tendency to and 
does mislead and deceive dealers and the purchasing public into the 
beliefs that respondent is n. distiller and that the whiskies, gins, and 
other alcoholic beverages sold by the respondent are manufactured 
and distilled by it from mash, wort, or wash, as aforesaid, and is cal
culated to and has the capacity and tendency to and does induce deal
ers and the purchasing public, acting in such beliefs, to purchase the 
whiskies, gins, and other alcoholic beverages bottled and sold by th~ 
respondent, thereby diverting trade to respondent from its competi
tors who do not by their corporate or trade names or in any other 
manner misrepresent that they are manufacturers by distillation from 
mash, wort, or wash, of whiskies, gins, and other alcoholic beverages, 
and thereby responuent does substantial injury to substantial 
competition in interstate commerce. 

PAn. 6. The acts 11nd things above alleged to have been done and 
the false representations alleged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REI'ORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on June 19, 1935 issued, and on June 
21, 1935 served its complaint in this proceeding upon the respondent, 
Paramount Distilling Corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent's answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by PGad B. 



PARAMOUNT DISTILLING CORP. 787 
783 !<'in dings 

Morehouse, attorney for the Commission, before John L. Hornor an . ' exammer of the Commission, theretofore duly designated by it. No 
testimony was introduced or offered in opposition to the allegations 
of the complaint by R. E. Joyce, attorney for respondent. The 
testimony and other evidence in support of the allegations of the 
complaint were duly recorded and filed in the office of the Commis
sion. Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, and briefs in support of and in oppo
sition to the complaint, no oral arguments having been made; and 
the Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACI'S 

I>ARAGRAPII 1. Respondent is a corporation originally incorporated 
October 16, 1934, existing and doing- business under the laws of the 
State of Illinois, with its principal office and place of business at 
512 South Peoria Street, Chicago, Ill. 

It is now and has been since February 2, 1935, engaged in the 
business of rectifying and bottling both rectified and straight distilled 
spirits, and in the sale thereof, in constant course of trade and 
commerce, between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of its said business, it causes said 
})l'Oducts, when sold, to be transported from its place of business 
aforesaid into and through various States of the United States to 
the purchasers thereof, consisting of wholesalers and distributors, 
some located within the State of New York, and some located in 
other States of the United States and the District of Columbia. 

In the course and conduct of its business as aforesaid, respondent 
is now, and since February 1935, has been, in substantial competition 
"With other corporations and with individuals, partnerships, and firms 
engaged in the manufacture by true distillation of whiskies, gins, 
Und other spirituous beverages from mash, wort, or wash, and in 
the sale thereof in trade and commerce between and among the var
ious Statt's of the United States and in the District of Columbia; 
and in the course and conduct of its business as aforesaid respondent 
is, and since February Hl35, has been, in substantial competition 
'vith other corporations and with individuals, firms, and partner
ships engaged in the business of purchasing, rectifying, blending, 
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and bottling whiskies, gins, and other spirituous beverages in rectify
ing plants under rectifiers' permits, and in the sale thereof in com
merce between and among the various States of the United States 
and in the District of Columbia. 

PAn. 2. Upon the premises of respondent's place of business afore
said, there is a still for use in the production of gins by a process 
of rectification whereby alcohol, purchased but not produced by re
spondent, is redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits does not make or constitute 
respondent a distillery or a distiller, as defined by Section 3247 of 
the Revised Statutes regulating Internal Revenue. 

A brief description of the equipment used by said respondent at 
its rectifying plant in Chicago is as follows: "66 processing recep
tacles with a total capacity of 2,303 gallons; 40 bottling tanks, total 
capacity 10,330 gallons; 1 only 40-gallon still for distilling gin; re
ceiving tank, 115 gallons; 1 vacuum filling machine for bottling; '.l: 
regular filling machines for bottling; 5 conveyor tables for bottling; 
also filter machine. 

PAn. 3. Rectifying in the distilled spirits rectifying industry means 
the mixing of whiskies of different ages or types or the mixing of 
other ingredients with whiskies, but reducing proof of whiskey by 
adding water is not rectifying. Rectifiers also blend whiskies with 
neutral spirits (grain alcohol). 

Many distillers operate a separate establishment 600 feet or more 
away from their distillery, known as a rectifying plant, wherein they 
operate in the same manner as described above, for a rectifier-some
times exclusively with spirits of their own distillation and sometimes 
with spirits purchased from other distillers, or both. 

Some distilleries have a tax-paid bottling room on the distillery 
bonded premises, wherein their distilled spirits are bottled straight 
as they come from the still, or in a bonded warehouse after aging, 
or after reduction of proof. 

Any rectifying by a distiller, however, must be done in his recti
fying plant under his rectifier's permit. 

On some bottled liquors, whether bottled at the distiller's recti
fying plant or at any rectifying plant, appear the words "Bottled'' 
or "Blended" (as th b ) "b tl 
Company." 

e case may e y le _____________________ _ 

. If t~e d~stil.le~ spirits therein contained are bottled by a distiller 
either m h1s distillery or are spirits of his own distillation bottled in 
his rectifying plant, the distiller may and does put "Distilled and 
Bottled by ----------------------Company." If, in the distiller's 



PARA11IOUNT DISTILLING CORP. 789 
783 Findings 

rectifying plant, other spirits have been blended or rectified, he puts 
"Blended and Bottled by ----------------------Company." 

With reference to the gin produced by respondent by the redistil· 
lation of purchased alcohol over juniper berries and other aromatics, 
existing regulations promulgated pursuant to Federal Alcohol Ad· 
ministration Act, approved August 29, 1935, ( 49 Stat. 977), provide 
that rectifiers who redistill purchased alcohol over juniper berries 
and other aromatics must call such resulting product "distilled gin," 
and require that the labels state who distilled it. This serves to dis
tinguish between gin produced by such method and "cold" or com
pounded gin prepared by mixing neutral spirits with essential 
flavoring oils. 

There' is usually blown in the bottom of each bottle a symbol con· 
sisting of a letter followed by a number, identifying the bottler, viz, 
a "D" for a distillery and "R" for a rectifier, the number following 
said letter corresponding with the distiller's or rectifier's permit; 
thus, "R 233" designates this respondent. 

A distiller, who also operates a rectifying plant, having both kinds 
of permits, may use either symbol depending upon whether the liquor 
contained in the bottle was produced and bottled under his distiller's 
or his rectifier's permit. 

A distiller has a maximum bond of $100,000.00, and is permitted 
to have untaxed liquor; the average bond of the rectifier is about 
$5,000.00; the distiller must own tho fee title of the premises upon 
Which the business is conducted, or have consent from the owner 
Waiving the owner's interest so that the Government can have a first 
lien upon the property for taxes; a disti'llery is under constant gen
eral supervision by storekeeper gaugers, who are always there; ab
solute supervision is maintained over the bonded warehouse of a. 
distillery and rectifying plant; they do not lock the premises and 
ll'laintain general supervision over the bottling and rectification; the 
Primary distinction is that one storekeeper gauger may take care of 
several rectifying plants, but at the distillery he is in constant super
vision, primarily to supervise the tax payments; a rectifier is not 
Permitted to store spirits in bond; a distiller produces spirits from 
grains, alcohol, molasses, and fruits; a rectifier produces no distilled 

· spirits whatever, but must obtain them from the producer or from 
8?meone holding warehouse certificates; the requirements are con
Siderably more detailed in the case of a distiller than in the case of a 
rectifier . 
. A distiller must haYe a distillery, which must be a complete build
Ing and a warehouse, a separate building; he has to have necessary 
Weighing equipment, a grain hopper, cooker, cooking equipment, 
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mash tubs, fermenters, sufficient distilling equipment to take care of 
his continuous distillation until the spirits are run through the pipe 
lil1f'S into the receiving tanks; at the warehouse he has to have the 
weighing and testing instruments for checking and many other 
things; a rectifier is not required to have a separate building. A 
rectifying plant may consist of a room within a building. He needs 
no bonded \\·arehouse. If one room, it would have to be divided into 
three separate rooms by wire mesh partitions. The regulations for 
the equipment of a rectifier are not so specific as those for a distiller. 

Knowledge of these details is not widespread among the retail 
trade and is very limited to the general public. All whiskies, 
·whethPr emanating from tlistillel'ies or rectifiers, are generally in the 
trade conceded to Le "distilled products." 

It is not possible to determine from the presence of the phrase 
"Blended and Bottled by" alone, or the phrase "Bottled by" alone, on 
the label whether the package was bottled by a rectifier who is a 
distiller or Ly a rectifier who is not a distiller. 

PAn. 4. In the course and conduct of its business as aforesaid, by 
the use of the word "Distilling'' in its corporate name, printed on 
its stationery and advertising, and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them 
\vith the means of representing to their vendees, both retailers and 
the ultimate consuming public, that it is a distiller and that the 
whiskies, gins, and other alcoholic beverages therein contained were 
by it manufactured through the process of distillation from mash, 
wort, or wash, as aforesaid, when, as a matter. of fact, respondent 
1s not a distiller, does not distill the said whiskies, gins, or other 
alcoholic Leverages by it so bottled, labeled, sold, and transported, 
and does not own, operate, or control any place or places where such 
Leverages are manufactured by the process of distillation from mash, 
wort, or wash. 

The testimony of those having long experience in both the dis
tilled spirits rectifying industry and the distilling industry, estab
lished, and the Commission finds, that the foregoing rectification of 
alcoholic spirits by redistillation over juniper berries and other aro
matics in the production of gin does not make or constitute this 
respondent a distilling company in the sense commonly understood by 
the liquor industry. There were also called a large number of wit
nesses who were lay-members of the purchasing public, and with few 
excl'ptions, their testimony was to the effect, and the Commission 
also finds it to be a fact, that by such terms as "distilling" or "dis
tillery" or "distiller" when used in the trade or corporate name of a 
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concern handling alcoholic beverages, the public understands that 
that concern is engaged in the initial distilling process of producing 
spirituous or alcoholic beverages from fermented grain or mash, and 
that they have a preference for a distillery bottled package over one 
bottled by a rectifier. 

The Commission finds that for a long period of time the word 
"<listilling" when used. in connection with the liquor industry and 
With the products thereof has had and still has a definite significance 
and meaning to the minus of wholesalers and retailers in such indus
try and to the ultimate purchasing public, to wit, the manufacturing 
of spirituous liquors by an original and continuous distillation from 
lh.ash, wort, or wash, through continuous closed pipes and vessels 
Until the manufacture thereof is complete, and a substantial por
tion of the purchasing public prefers to buy spirituous liquors: 
bottled and prepared by distillers . 
• PAR. 5. There are among the competitors of respondent engaged 
ln the sale of spirituous beYerages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who 
lh.anufacture and distill from mash, wort, or wash, whiskies, gins, 
and other spirituous beverages sold by them, and who truthfully 
Use the word.s "distillery," "distilleries," "distillers," or "distilling" 
as a part of their corporate or trade names and on their stationery, 
advertising, and on the labels of the bottles in which they sell and 
8hip such products. 

There are also among such competitors, corporations, firms, 
Partnerships, nnd inuividuals engaged. in the business of purchasing, 
tectifying, blending, and bottling whiskies, gins, and other spirit
Uous beverages in rectifying plants under rectifiers permits who 
do not use the words "distillery," "distilleries," "distilling," or "<lis
tillers'' as a part of their corporate or trade names, nor on their 
stationery, advertising, nor on the labels attached to the bottles in 
Which they sell and ship their said products. 

PAn. 6. Subsequently to the issuance of complaint herein, and on 
the 3rd day of June 1936, pursuant to proper application approved 
by the requisite governmental authorities, there was issued to re
spondent by the Federal Alcohol Administration a basic distiller's 
Permit, No. D-740, authorizing it to distill spirituous beverages from 
lhash, wort, or wash, but up to the present time respondent has not 
colhmenred operations under said basic permit. 

That permit authorized respondent to engage in the production 
~nd sale of distilled spirits at a registered distillery not yet in ex
Jstence, at St. Charles, Ill. The construction of such distillery was 
begun at St. Charles, Ill., by the Mervyn Building Corporation, a 



792 FEDERAL TRADE COMMISSION DECISIONS 

Findings 25F.T. C. 

company owned outright by Mr. N.C. Meyer, Mr. M. C. Meyer, and 
Mr. Joseph N. Meyer, under an agreement by which the land and 
buildings may be purchased by the Paramount Distilling Corpora
tion, upon completion, for the sum of $200,000.00. 

All of the moneys advanced by the Mervyn Building Corporation 
for the construction of this distillery have been furnished by N. C. 
:.\!eyer, M. C. Meyer, and Joseph N. Meyer. 

The distillery, when completed, will have a capacity of approxi
mately 4,000 gallons of distilled spirits per eight-hour working day, 
and at the time of the hearings it was anticipated that actual opera
tion of the distillery by the Paramount Distilling Corporation would 
t:ommence the latter part of January 1937. 

Respondent expressed the intention, that as soon as the construction 
was completeu and the necessary arrangements could be made, to 
proceeu to engage in the manufacture of distilled spirits by a process 
of original and continuous distillation from mash, wort, or wash 
at the aforesaid distillery. 

Respondent has not yet engaged in actual distillery operations. 
P .AR. 7. The representations by respondent, as set forth in para

graph 4 hereof, have the capacity and tendency to and do mislead 
and deceive dealers and the purchasing public into the beliefs that 
respondent Paramount Distilling Corpomtion is a distiller or 
uistilling company in the ordinarily accepted sense of those terms, 
and that the whiskies, gins, and other spirituous beverages sold by 
respondents are manufactured or distilled by Paramount Distilling 
Corporation from mash, wort, or wash by one continuous process, 
and have the capacity and tendency to and do induce dealers and 
the purchasing public, acting in such beliefs, to purchase the 
whiskies, gins, and other alcoholic beverages rectified and bottled 
by the respondent. The Commission finds that the whole situation 
in this industry is such that the foregoing representations have 
a distinct tendency to give respondent what amounts to unfair 
competitive advantage over those of its competitors who do not, 
by the usc of such terms in their trade or corporate names, represent 
that the package of alcoholic liquor offered to the retailer and in 
turn to the consumers, is a distillery-bottled package and this in 
turn tends to divert trade to respondent from such competitors and 
thereby respondent does substantial injury to competition in inter
state commerce. 

PAR. 8. Because of existing regulations promulgated under the 
Federal Alcohol Administration Act approved August 29, 1935 ( 49 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting 
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product "Distilled Gin," and requiring that the label state who 
distilled it, the Conunission has excepted gins produced by respond
ent by redistillation of alcohol over juniper berries and other 
aromatics from the prohibitions of its order. 

CONCLUSION 

The aforesaid acts and practices of respondent, Paramount 
Distilling Corporation, are to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi
tion in commerce within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence taken before John L. Hornor, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and briefs filed herein 
(no testimony or other evidence having been offered in opposition to 
the complaint and no oral arguments having been made either by 
PGad 13 . .Morehouse, counsel for the Commission, or by R. E. Joyce, 
counsel for the respondent), and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled, "An Act to create a Federal Trude Commission, to 
define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Paramount Distilling Corpora
tion, its officers, representatives, agents, and employees, in connection 
'With the offering for sale or sale and distribution by it in interstate 
commerce or in the District of Columbia, of whiskies, gins, or other 
spirituous beverages (except gins produced by it through a process 
of rectification whereby alcohol purchased but not produced by ra. 
spondent is redistilled over juniper berries and other aromatics), do 
cease and desist from: 

Representing, through the use of the word "distilling" in its corpo
rate name, on all stationery, advertising, or labels attached to the bot
tles in which its said products are sold and shipped, or in any other 
Way by word or words of like import, (a) that respondent is a 
distiller of the said whiskies, gins, or other spirituous beverages; or, 
(b) that the said whiskies, gins, or other spirituous beverages were 
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by it manufactured through a process of distillation; or (c) that 
respondent owns, operates or controls a place or places where any 
such products are by it manufactured by a process of original and 
continuous distillation from mash, wort, or wash, through continu
ous closed pipes and vessels until the manufacture thereof is com
pleted, unless and until respondent shall actually own, operate, or 
control such a place or places. 

It is further O'rdered, That the said respondent, within 60 days 
from and after the date of service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has com
plied with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

ARPAUL COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDim IN REGARD '1'0 TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, HJU 

Docket 2748. Complai-nt, Mar. 20, 1936-Decision, Aug. 12, 19:17 

\Vhere a corporation engaged in sale und distribution of its "ORTOSAN" prepa
ration for facial treatment, in suost antial competition with others engaged 
in sale in interstate commerce of creams and other preparations used 
and useful for beautification of face and skin-

(a) Falsely represented, in radio broadcasts, advertisements of Interstate 
circulation, letters, pamphlets, and other forms of advertising media, 
that said preparation nourished and rejuvenated skin or face, and that 
use thereof would restore youthful contours to face, chin, and neck, 
eliminate sagging lines, erase wrinkles and blemishes, and banish large 
pores and flue lines, and immediately produce a fresh, healthy skin, 
and that it would keep the face looking younger, and that it was five 
creams in one and combined everything needed to give one a beautiful 
skin; and 

( !J) Falsely represented, as aforesaid, that said product was 'the highest 
praised skin preparation in the world and had been endorsed by leading 
medical authorities and leading beauty specialists; 

With effect of misleading and deceiving many prospective purchasers of 
preparations for use in beautification of face and skin, and of causing 
them to believe that representations made by it were true, and that said 
preparation possessed properties and efficacy claimed, and of causing 
substantial portion of such persons, by reason of such erroneous beliefs, 
to buy said "0RTOSAN," and with result thereby of unfairly and unlaw
fully diverting tmde in commerce to it from its competitors who do not 
misrepresent in any manner the properties or efficacy of their products; 
to their substantial injury and to the injury of the public: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Astor llogg for the Commission. 
Mr. lVilllam Jluck, Jr., of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
Jnission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission having reason to believe that Arpaul 
Colllpany, Inc., a corporation, hereinafter referred to as respondent, 
has been and now is using unfair methods of competition in com
lllerce as "commerce" is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
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the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

PARAGRAPH 1. Respondent, Arpaul Company, Inc., is a corpora
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal office and 
place of business located at 333 'Vest 52nd Street, New York, in 
said State. It is now, and for more than one year last past has 
been, engaged in advertising, selling, and distributing a prepara
tion recommended for facial treatment designated "Ortosan," and 
other toilet preparations, and now causes, and for more than one 
year last past has caused, its said preparations, when sold by it, 
to be shipped from its place of business in New York, N. Y., to the 
purchasers thereof, some located in the State of New York and 
others located in various States of the United States and in the 
District of Columbia, and there is now, and has been for more than 
one year last past, a constant current of trade in commerce in said 
preparations sold by the respondent between and among the various 
States of the United States and in the District of Columbia. 

Respondent is now, and for more than one year last past has 
been, in substantial competition with other corporations and with 
persons, firms, and partnerships engaged in the sale of facial creams 
and other preparations similar to those sold by respondent between 
und among the various States of the United States and in the 
District of Columbia. 

PAR. 2. In the course and conduct of its business, as described in 
para~raph 1 hereof, in soliciting .the sale of and selling its prepara
tion designated "Ortosan," respondent now represents, and for more 
than one year last past has represented, in and by radio broadcasts, 
advertisements having an interstate circulation, letters, pamphlets, 
and other forms of advertising media as follows: 

Ortosan 5-in-1 Is the highest praiR£>d skin preparation in the world; 
Ortosan Is difl'erent from any cream or ointment in existence • • • Per

fected during a period of over twenty-five years; 
Ortosan Skin food, 5-in-1 especially, is a master stroke in its combination 

for rejuvenating and beautifying the skin. Created in Germany and perfected 
during a period of over 25 years; 

Mme. Louise Hermance is well known today throughout the world and her 
name wlll, in all probability, live through the ages. For she alone, by vigilant 
experimentation during twenty-five years, has discovered what alchemists and 
scientists have sought for centuries in vain • • • The Secret of Preserving 
Youth and Beauty; 

Ortosan has been endorsed by leading medical nutboritleP and beauty 
Apeclalists ; 

A !lingle application demonstrates the superiority of Ortosan over all other 
creams or lotions. When you use Ortosan you need no other cream of anY 
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kind. Ortosan is a cleansing cream, a blenching cream, a vanishing cream, a 
nourishing cream, and a rejuvenation cream, all in one, taking the place of 
" u separate creams. That is why Ortosan is the most economical of all beauty 
Preparations; 

Ortosan combines in One Cream everything that is needed to give a woman 
a beautiful skin. It restores youthful contours of face, chin and neck, elimi
nates sagging lines, erases wrinkles and skin blemises, and imparts Immedi
ately a fresh, healthy skin; 

You notice, the first time you use Ortosan, that it makes the face look younger 
and keeps it younger ; 

Ortosan, spelled 0-R-T-0-S-A-N, is the amazing discovery of a famous skin 
specialist ; 

Ortosan combines in One cream everything that is needed to give a woman 
a beautiful skin. It produces a skin of velvety softness with the freshness and 
bloom of a young girl. It banishes large pores, erases wrinkles and fine lines, 
but most wonderful of all, it restores the youthful contours of cheek, chin and 
neck by completely eliminating the sagging of the skin around the chin and neck. 

PAR. 3. In truth and in fact, the preparation "Ortosan" is not five 
creams in one and is not the highest praised skin preparation in the 
World; it is not unlike many similar creams on the market and was 
not perfected during a period of over 25 years; it has not been en
dorsed by leading medical authorities and beauty specialists; it is not 
a nourishing cream nor a rejuvenation cream; it does not take the 
Place of five separate creams, it does not restore youthful contours 
or any contours of the face, chin or neck, and it does not eliminate 
sagging lines, erase wrinkles and skin blemishes, and its application 
~ocs not immediately impart a fresh, healthy skin; the first applica
tion to the face does not make the face look younger and neither will 
the preparation keep it looking younger; the preparation "Ortosan" 
does not combine in one cream everything that is needed to give a 
Woman a beautiful skin, it does not and will not banish large pores 
or erase wrinkles or fine lines, and it does not restore the youthful 
contour of the cheek or chin or neck in any manner whatsoever. 

PAR. 4. The representations of respondent, as aforesaid, have had 
and do have the capacity and tendency to confuse, mislead, and 
deceive members of the public into the belief that respondent's prod
net designated "Ortosan" contains five creams in one and is the high
est praised skin preparation in the world; that it is different from 
any other cream or ointment in existence and was perfected during a 
Period of over 25 years; that the preparation has been endorsed by 
l~ading medical authorities and beauty specialists; that said prepara~ 
b~n has the property and capacity to nourish and rejuvenate the 
sl~In. and to restore youthful contours of the face, chin and neck, and 
ehrnmate sagging lines, erase wrinkles and skin blemishes; that the 
Preparation is five face creams in one: that its use will make the face 
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look younger and keep it younger; that it banishes large pores of 
the skin, erases wrinkles and fine lines and restores youthful contours 
of the face and neck. The said. reprt>sentations of respondent have 
had and do have the tendency and capacity to induce members of the 
public to buy and use said preparation because of the erroneous 
beliefs engendered as above set forth and to unfairly divert trade to 
respondent from competitors engaged in the sale in interstate com
merce of face creams and cosmetics similar to the preparation sold 
by respondent. 

There are among the competitors of respondent, as mentioned in 
paragraph 1 hereof, many who sell and distribute in commerce simi
lar face creams and preparations who do not misrepresent the prop
er-ties or qualities or therapeutic virtues, functions, uses or effects of 
their said competing products. 

PAR. 5. The above alleged acts and practices of respondent are all 
to the prejudice of the public and the respondent's competitors and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congrl.'ss, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powprs and dnties, and for other pmposes." 

REPOHT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursttant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on March 20, 1936, issned and suLse
quently served its complaint in this proceeding upon respondent 
Arpaul Company, Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent's 
answer thereto, ,V. T. Kelley, Chief Counsel for the Federal Tmde 
Commission, and William Huck, Jr., counsel for the respondent, 
executed a stipulation as to the facts wherein it was aoTeecl that the 

e> • 
statement of facts therein recited might be taken as the facts in tlus 
rrocecding and in lieu of testimony in support of the charges stated 
m the complaint, or in opposition thereto and that the Commission 
might proceed upon such statement of fact~ to make its report stating 
its findings as to the facts (including inferences which it may draw 
from the said stipulat!'d facts) and its conclusion based thE>reon, and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. Said stipulation as to the facts 
was subsequently approved by the Commission and was duly recorded 
nnd filed in the office of the Commission. Thereafter, the proceed-
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ing regularly came on for final hearing before the Commission on 
said complaint, the answer thereto, and said stipulation as to the 
fa~ts; and the Commission having duly considered the same, and 
?ei.ng now fully advised in the premises, finds that this proceeding 
Is In the interest of the public, and make;; this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Arpaul CompaHy, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its principal office ami place 
of business located at 333 ·west 52nd Street, New York, in said State. 
!t is now, and for more than one year last past has been, engaged 
In selling and distributing a preparation recommended for facial 
treatment designated "Ortosan", and now causes, and for more than 
one year last past has caused, its said preparation, when sold by it, 
to be shipped from its place of business in New York, N. Y., to the 
Purchasers thereof, some located in the State of New York, and others 
located in various States of the United StatPs and in the District of 
Columbia, and there is now, and has been for more than one year 
last past, a constant current of trade in commerce in said preparation 
sold l:.iy the respondent between and among the various States of 
the United States and in the District of Columbia. 
. Hespondent is now, and for more than one year last past has been, 
In substantial competition with other corporations and ·with per
sons, firms, and partnerships engaged in the sale, in interstate com
merce, of creams and other preparations used, and useful, for the 
beautification of the face and skin. 

PAn. 2. In the course and conduct of its business, as de
~cribed in l)aragraph 1 hereof, in soliciting the sale of, and selling, 
Its preparation designated "Ortosan," respondent now represents, and 
for more than one year last past has represented, in and by radio 
broadcasts, advertisements having an interstate circulation, letters, 
Pamphlets, and other forms of advertising media, as follows: 

OrtO!oJan 5-in-1 Is the highest praise skin preparation in the world; 
Ortosan is different from any cream or ointment in existence • • • 

l'erfPcted during a period of over twf'nty-five years; 
t Ortosan Skin food, 5-in-1 eRJ}{'cially, is a master stroke in its combination 
or rejuvenating and beautifying the skin. Created In Germany and perfeetpd 

during a P<'rlotl of over 25 years: 
llrme. Louise Hermance Is well known today throughout the world and her 

.nullle will In all probability, live through the ages. 
1G8121m--39----~3 
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For she alone, by vigllaut experimentation during twenty-fh·e years, has dis
covered what alchemists and scientists have sought for centuries in vain-The 
Secret of Preserving Youth and Beauty; 

Ortosnn has been endorsed by leading medical authorities and beautY 
specialists ; 

A single application demanstrates the superiority of Ortosan over all other 
creams or lotions. When you· use Orto~an you need ·no -oth{'r crenm of anY 
kind. Ortosan is a cleansing cream, a bleaching cream, a vanishing cream, 
a nourishing cream, and a rejuvenation cream, all in one, taking the place of 5 
separate creams. That is why Ortosan is the most economical of all beautY 
preparations; 

Ortosan combines in One Cream everytl1ing that is needed to glve a woman 
fi beautiful skin. It restores youthful contoms of face, chin and neck, elim
inates sagging lines, erases wrinkles and skin blemishes, and imparts Jm· 
mediately a fresh, healthy skin; 

You notice, the first time you use Ot'tosan, that it makes the face look 
younger and keeps it younger; 

Ortosan, spelled 0-R-T-0-S-A-N, is the amazing discovery of a famous skin 
speeialist; 

Ortosan combines in One cream everything that is nPeued to give a woman 
a beautiful skin. It produces a skin of velvety softness with the freHlmess 
and bloom of a young girl. It banishes large pores, ernsl's wriuldcs and fine 
lines, but most wonuerfnl of all, it restores the youthful contours of che!'k, 
chin and ned{ by completely eliminating the sagging of the skin around the 
chin and neck. 

PAR. 3. In the manner and through the means above stat.ed the 
respondent represents that the preparation "Ortosan" is five creams 
in one, that it is the highest praised skin preparation in the world 
and that it has been endorsed by leading medical authorities and 
leading beauty specialists. The respondent represents that the prep· 
aration "Ortosan" is a nourishinO' and reJ·uvenatinO' cream and that 

1:> 1:> 

it will restore youthful contours to tlte face chin and neck, and 
that it will eliminate sagging lines and era~e wrinkles and skin 
hlem~shes, and that its application will immediately produce a freo;h 
healthy skin. The respondent represents that the first application 
of the preparation will make the face look younger anll tlmt its 
use will keep the face looking younger, aud that there is combineJ 
in the preparation everything that is needed to give a woman 11 

beautiful skin. The respondent also represents that the use of the 
preparation will banish large pores and fine lines. 

PAR. 4. Tlte preparation "Ortosan" is not fi,·e creams in one, nor 
is it the highest praised 'skin preparation iu the world. The prepara· 
t~on "Ortosa1~" has not been endorsed by leading medical author~~ 
tiCs and Ie.ad~ng beauty spcc.ialists. The preparation "Ortosan" 15 

not a nounshmg cream, nor IS it a rejuvenation cream. The use of 
the preparation "Ortosan" will not restore youthful contours, ot' 

• 1 
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any contours at all, to the face, chin, neck or other part of the body, 
nor will its use eliminate sagging lines, erase wrinkles and skin 
blemishes, or banish large pores and fine lines, and its application 
will not immediately produce a fresh healthy skin. The first appli
~ation of the preparation will not make the face look younger, nor 
will the use of the preparation keep the face looking younger. The 
preparation "Ortosan" does not combine iu one cream everything 
that is needed to give a woman a beautiful skin. 

PAn. 5. The representations used by the respondent in connection 
with the sale and distribution of its preparation "Ortosan'' in said 
commerce, as hereinabove set out, are false and misleading and de
ceptive and have the tendency and capacity to and do mislead and 
deceive many prospective purchasers of preparations for use in the 
beautification of the face and skin and cause them to believe that 
the representations made by the respondent are true and that said 
preparation possesses the properties and efficacy claimed; and cause 
~ substantial portion of such persons, because of such erroneous be
hef, to purchase the preparation "Ortosan," thereby unfairly a'nd 
~nlawfully diverting trade in said commerce to the respondent from 
lts competitors who do not misrepresent in any manner the proper
ties or efficacy of their products, to the substantial injury of said 
competitors and to the injury of the public. ' 

CONCLUSION 

The aforesai.d acts and practices of the respondent, Arpaul Com
Pany, Inc., are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com• 
hlerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

:!'his proceeding having been heard by the Federal Trade Com
hltssion upon the complaint of the Commission, the answer of the 
respondent and a stipulation as to the facts executed by ,V. T. Kelley 
Jhief Counsel of the Federal Trade Commission, and William Huck: 

r.! counsel for the respondent, the filing of briefs having been 
"'ntved, and the Commission having made its findings as to the facts 
and its conclusion that the said respondent has violated the provisions 
of an Act of Congress approved September 26, 1914, entitled "An AC't 
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to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

It is ordered, That the respondent, Arpaul Company, Inc., a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale and distribution of the 
preparation known as, and sold under the name, "Ortosan" or any 
other preparation, under whatever name sold, composed of similar 
ingredients and possessing properties similar to the preparation 
"Ortosan," in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing: 

1. That said preparation is five creams in one; 
2. That said preparation is the highest praised skin preparation 

in the world and has been endorsed by leading medical authorities 
and leading beauty specialists; 

3. That said preparation nourishes the skin; 
4. That said preparation rejuvenates the skin or face; 
5. That the use of said preparation will restore youthful contours 

to the face, chin and neck, and will eliminate sagging lines, erase 
wrinkles and skin blemishes, and banish large pores and fine lines 
and immediately produce a fresh healthy skin; 

6. That the use of the preparation will keep the face looking 
younger; 

7. That there is combined in said preparation everything that is 
needed to give one a beautiful skin. 

It i8 further ordered, That the respondent shall, ~vi thin GO days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
hAs complied with this order. 
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IN THE MATTER OF 

MUTUAL BRIEF CASE COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. !5 OF AN ACT OF CO:\'GRESS APPROVED SEPT. 26, 1914 

Docket 2889. Complaint, Aug. 7, 1936-Dccisio-n, Aug. 12, 1931 

Where a corporation engaged in manufacture of leather luggage, and In use 
In such manufacture of two types of leathe~ employed in making such 
luggage, namely, top grain leather and split leather, and in sale and dis
tribution of such leather luggage in commerce among the various States 
and In the District of Columbia, In substantial competition with those 
engaged In manufacture, sale and distribution of leather goods In com
merce, as above set forth, and including many competitors who sell 
leather luggage made from top grain leather and also that made from split 
leather, and properly describe former, as variously known by manufac
turers, dealers, and purchasing public. as "cowhide" only, "genuine cow
hide," ''leather," "genuine leather,'' "warranted leather," and "top grain," 
and properly describe latter, as similarly generally known, as "split 
leather" luggage--

Offered and sold, In Interstate commet·ce, its split leather goods, labeled allfl 
branded "cowhide" only, or "warranted genuine cowhide," In distinction 
from Its top grain leathl'r goods labPll'd and branded by it as "genuine 
top grain cowhide," notwithstanding fact such split leather luggage, 
thus brauded, was not made from outside or top side of hide, or from 
top grain, ns understood In trade and by· pun·hasing public, but was 
made from split leather, i. e., lower portion of hide, and from which top 
grain portion bus beE>n cut nway; 

With cnpaeity and tendency to mislE>ad and deeeh·e purchasing public and 
substantlnl portion of trade Into erroneous belief that its said luggage, 
thus branded and labeled, was made from top grain leather, for goods 
ot which purchasing public has generally pronounced and distinct pref
erenee, and with result of plncing in hands of wholesalers and retailers 
means whereby said luggage, made of split lenther as above set forth, 
and goods of which can be made to resemble those of other in appearance, 
Is passed off to purchnsing public ns top grain leather luggage, nnd con
suming public purchas!'d sub:stantial volume of its aforesnid product, and 
trade was unfairly diyerted to It from its competitors likewise engage(.} 
in manufacture, sale, and distribution of leather luggage, and who truth
fully brand nnd represent kind of leather used in manufacture of their 
products; to the suhst.nntial injury of competition in commerce: 

11eld, That !mch acts nnd prnctices were to the prejudice of the public and 
competitors and constituted untnir methods of competition. 

llefore Mr. John L. l101•rwr, trial examiner. 
Mr. De lV itt T. Puckett for the Commission. 
Mr. Charles J. Fa99, of Newark, N. J., for respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Mutual 
Brief Case Company, a corporation, hereinafter referred to .as the 
respondent, has been and is using unfair methods of competition in 
commerce, as "commerce'' is defined in said act, and it appearing to 
the s·aid Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

PARAGRAPH 1. Said respondent, Mutual Brief Case Company, is 
n. corporation, organized and existing under the laws of the State 
of New York with its principal factory, warehouse and sales office 
at 133-135 l(ossuth Street, in the city of Ne,vnrk, in the State of 
New Jersey. Hcspondent is now and for more than one year last 
past, has been engaged in t.he manufacture of leather, leather luggage, 
leather brief cases, and leather golf bags and in the sale and distribu
tion of the same, in commerce between and among the various States 
of the United States and the District of Columbia; causing said 
products, when sold, to be shipped. from its place of business in the 
State of New York to purchasers thereof located. in a State or States 
of the United States other than the State of New York. 

PAR. 2. In the course and conduct of its business aforesaid, re
spond.e~lt is now and for more than one year last past has been in 
substantial competition with other corporations, ind.ividuals, part
nerships, and firms engaged in the business of manufacturing and 
selling leather luggage in commerce between and among the various 
States of the United. States and the District of Columbia. 

PAn. 3. In the course and conduct of its business as aforesaid, re
fpondent manufactures certain of its lucrcracre from split cowhide 

00 0 

}eatlter, also d.escribed as the under or flesh side of the hide. Re-
spond.ent places upon such luggage, and has done so during the 
period. aforesaid., a conspicuous stamp or label rending ''Cowhide 
Only" or ."Warranted Genuine Cowhid.e" as the case may be. Said 
~tamp or label represents and. implies to the purchasing public that 
the material ~vith which such luggage is covered is top grain leather, 
or as otherwise d.escribed, the outside or surface layer of the hide. 
Further, retailers are enabled by reason of said stamp or label, to 
mislead, deceive, and defraud. the purchasing public as to the quali_ty 
of the ~aterial with which such luggage is covered. Top grain 
leather is superior in quality, durability and price to the split leather. 
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The public generally believes the word leather to mean the top or 
hairy side of the hide. 

There are among the competitors of respondent, as mentioned in 
Paragraph 1 hereof, manufacturers of leather luggage who do not in 
any way misrepresent or falsely label their said merchandise. 

PAR. 4. The above and foregoing representations, as shown by the 
label used by respondent, as described in paragraph 3, have the ca
Pacity and tendency to, and do mislead and deceive the purchasing 
Public into the belief that the said luggage so labeled is manu
factured from, or covered with, genuine top grain cow hide, and 
have the capacity and tendency to, and do induce the said purchasing 
PUblic, acting in such erroneous belief, to purchase respondent's 
Product, thereby diverting trade to the respondent from those of its 
competitors who do not misrepresent and falsely label their product, 
~nd in this manner respondent does substantial injury to competition 
In interstate commerce. ' 

PAn. 5. The above acts and things done or caused to be done by 
the respondent, were and are each and all to the prejudice of the 
Public and of respondent's competitors, and constitute unfair meth
?ds of competition in interstate commerce within the meaning and 
Intent of Section 5 of "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," ap
Proved September 2G, 1914. 

REPORT, FINDINGs AS TO THE FAcTs, AND OnDER 
I 

Pursuant to the provisions of an Act of Congress approved Sep
te~ber 2G, 1914, entitled "An Act to create a Federal Trade Com
nnssion, to define its powers and duties, and for other purposes," the 
~ederal Trade Commission, on August 7, 193C, issued and served 
Its complaint in this proceeding upon respondent Mutual Brief Case 
Company, a corporation, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
No answer to said complaint was filed. After the issuance of said 
c?lhplaint, testimony and other evidence in support of the allega
tions of said complaint were introduced by De Witt T. Puckett, at
torney for the Commission before Jolm L. Hornor, an examiner of 
the Commission, theretofore duly designated by it, and said testi
ll!ony and other evidence were duly recorded and filed in the office 
of the Commission. No testimony or other evidence in opposition 
to the allegations of the complaint was offered. Thereafter, the 
~roeeeding regularly came on for final hearing before the Commis
Sion on the said complaint, testimony and other evidence, and brief in 
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support of the complaint (no brief having been filed by respondent 
and no oral argument having been made) and the Commission having 
duly considered the same and being now fully advised in the prem
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn there
from: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Mutual Brief Case Company, is 
a corporation doing business under the laws of the State of New 
York. The respondent's principal office and place of business is 
at 133-135 Kossuth Street, Newark, N. J. 

For several years last past it has been engaged in the sale and 
distribution of leather luggage in commerce between and among 
the various States of the United States and in the District of 
Columbia. 'Vhen respondent's goods are sold, it causes them to be 
shipped from its place of business in Newark, N.J., to the purchasers 
thereof at their places of business in the various Stntes of the United 
States and in the District of Columbia. 

At all times since respondent has been in said business, it has 
been in substantial competition with other individuals, and partner· 
ships, and with corporations likewise engaged in the manufacture, 
sale, anu distribution, or in the sale and distribution of leather 
goods, in commerce, among and between the various States of the 
United States and in the District of Columbia. 

PAR. 2. Two general types of leather employed in the manufacture 
of leather luggage are top grain leather and split leather. Top gntin 
leather is the top portion of the hide from which the hair has been 
removed and the under portion or that lying next to the flesh of 
the animal has been cut away. Split leather is the lower portion 
of the hide which lies next to the flesh of the animal and from which 
the top grain portion has been cut away. The respondent uses both 
types of said leather in the manufacture of its luggage. 

Respondent's split leather goods offered for sale and sold in inter· 
state commerce are labeled and branded "cowhide only" or "warranted 
genuine cowhide." Respondent labels and brands its top grain 
leather goods "genuine top grain cowhide." 

The purchasing public generally and the trade understand the 
words "cowhide only" or "warranted genuine cowhide," or the word 
''leather,'' 'vhen use1l to describe luO'<TI\O'e to mean luO'<Yacre manufac· "'"' I">' ' to-"' ., tured from top grain leather. 

PAn. 3. l\lany of respondent's competitors sell leather luggllge 
manufactured from top grain leather and also from split leather. 
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Said top grain leather is properly described by said competitors 
~nd is variously known by manufacturers, dealers, and the purchas~ 
Ing public as "cowhide only," "genuine cowhide," "leather," "genuine 
leather," "warranted leather," and "top grain.'' Said split leather 
luggage is properly described by said competitors, and is generally 
known by manufacturers, dealers, and the purchasing public, as 
" I" sp It leather" lurrrrarre 

l:'l"" l:'l. 

The purchasing public generally has a pronounced and distinct 
Preference for leather goods that are manufactured from top grain 
leather. Split leather goods can be made to resemble top grain 
leather in appearance and the purchasing public generally and a 
substantial portion of the trade cannot distinguish between split 
leather goods and top grain leather goods. As a result thereof, split 
leather goods are thus passed off as top grain leather goods. 

PAn. 4. The descriptions, representations, stamps, and brands used 
L~ respondent in describing its split leather luggage are false and 
~l!sleading in that said luggage branded as "cowhide only" and 
'.warranted genuine cowhide" is not made from the outside or top 

81de of the hide, or what is understood in the trade and by the pur
chasing public as top grain, but are manufactured from split leather. 

PAn. 5. The use by respondent of the descriptions, marks, and 
brands set out in paragraph 2 f1ereof, to describe its split leather lug
gage, offered for sale and sold in interstate commerce, has had and 
does have the capacity and tendency to mislead and deceive the pur
chasing public and a substantial portion of the trade into the erro
neous belief that the lurrrrarre so branded and labeled was made from t l:'ll:'l ~ 
0 P grain leather. 1Jy said practices, respondent also places in the 

!tands of wholesalers and retailers the means whereby said luggage 
18 Passed off to the purchasing public as top grain leather luggage. 
As a direct consequence of the mistaken and erroneous beliefs induced 
Ly the false and misleading representations above referred to, the 
consuming public has purchased a substantial volume of respondent's 
luggage with the result that trade has been unfairly diverted to the 
respondent from its competitors likewise engaged in the manufacture, 
Sale, and distribution of leather luggage, who truthfully brand and 
r~'present the kind of leather used in the manufacture of their prod
llc~s. As a result thereof, substantial injury has been and is now 
herng done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

CONCLUSION 

'I'he aforesaid acts and practices of the respondent, 1\futual Drief 
Case Company, are to the prejudice of the public and of respondent's 
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competitors, and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, testimony and other evi
dence taken before John L. Hornor, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of 
said complaint, and brief in support of the allegations of the com
plaint filed herein, no answer or brief having been filed by respondent 
and no oral argument having been made, and the Commission having 
made its findings as to the facts and its conclusion that said respond
ent has violated the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled. "An Act to create a Federal Trade Commis
sion, to define its powers and duties, nnd for other purposes." 

It is ordered, That the respondent, Mutual Drief Case Company, tt 

corporation, its officers, representatives, agents, and employes in 
connection with the offering for sale, sale, and distribution of Ju~gagc 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from : 

1. H.epresenting, through the use of the word "Cowhide," "\Var
ranted genuine cowhide," or "leather" or any other word or words of 
similar import and effect, alone or in conjunction with other words, 
stamped or imprinted on labels or on the luggage itself, or in any 
other manner, that luggage manufactured in whole or in part front 
.the underlayers or flesh sides of hides, known as split leather, is made 
ft·om the outside layer of the hide. 

{2) Using the words "cowhide," "warranted genuine cowhide," or 
"leather" to describe or designate luggage manufactured in whole or 
in part from underlayers or flesh sides of hides. 

It is further ordered, That the respondent shall, within GO days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
l1as complied with this order. 
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IN THE l\fATTER OF 

JOHN F. BOLON, TRADING AS JOHN F. BOLON CIGAR 
COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF' SEC. ~ OF AN ACT OF COXGRESS APPROVED SEPT. 26, 1914 

Docket 2293. Complaint, Dec. 80, 1935 '-Decision, Aug. 17, 1987 

Where an individual engaged in manufacture, sale, and distribution of cigars 
through various States, in substantial competition ·with those likewise 
engnged In sale and distribution of such products In commerce among the 
various States and within the District of Colunibla-

(a) Caused cigars thus manufactured by him to be packed !or display and 
sale to public In wooden boxes or containers, on the border of which were 
imprinted the words "Fabrlca De Tobacos Vuelta Aba.1o," and thereby 
represented that said cigars were made from tobacco grown In the par
ticular section of the Island of Cuba known as Vtielta Abajo, source .of 
tobacco considered by many of. cigar and tobacco trade and consuming 
public as of a higher and more desirable quality for use in manufacture of 
cigars tlum any other tobacco grown on said Island or elsewhere, and, to 
many of said trade and public, world's most famous cigar tobacco, not
withstanding fact said cigars were not made In Cuba from tobacco grown 
thereiu, either In aforesaid district In whole or In part, and, as such, 
considered by many of tobacco and cigar trade and cigar purchasing public 
superior in quality to cigars made wholly of tobacco not grown in afore
said district, but were made entii'ely from the domestically grown product; 

(b) Caused to be imprinted on box: phrase "Cured in Rum," notwithstanding 
fact he used 110 rum in curing, treating, flavoring, or sweetening tobacco 
used by him in manufacture of such cigars; and 

(c) OJTN·cd and sold to public cigars bearing trade or brand name "Turkey," 
Wlth words "!lfntchless Turkish Dlend" Imprinted on cellophane wrappers 
thereof., notwithstanding fact cigars made, sold, and distributed by him 
to public under such trade names or brands or designations· contained no 
Turkish tobacco whatever, but were made, as aforesaid, of domestic 
Product; ' 

\Vith effect of confusing, deceiving and misleading many of said wholesale and 
retail dealers and many of said purchasing public into erroneous and 
mistaken belief that aforesaid cigars were made from tobacco grown wholly 
or in part In said district, and were cured in rum, or were made wholly 
from, or blended with, tobacco grown in Turkey, and with capacity and 
tendencr to unfairly dh·ert trade to him from competitors engaged in selling, 
In interstate commerce, truthfully advertised products of same kind an~ 
nature: 

lield, That such acts nnd practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

lib. M arshallllf organ for the Commission. -------
1Alllended. 
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AMEXDED CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled. "An Act to create a Fed.eral Trad.e Com
mission, to define its pmYers and U.uties, and for other purposes," 
the Federal Trade Commission having reason to believe that John 
F. llolon, doing business under the trad.e name of John F. llolon 
Cigar Company, hereinafter referred to as respondent, has been and. 
is using unfair methods of competition in commerce, as "commerce" 
is defined in said act, and. it appearing to said Commission that a 
proceeding by it in respect thereto would be in the public interest, 
hereby issues its amended complaint stating its charges in that 
respect as follows : 'it 

J>ARAGRAPII 1. Respondent, John F. Bolon, is an individual doing 
business at all times since 1924 under the trade name of John F. 
Bolon Cigar Company, and having, at all times, a place of business 
in the State of Ohio. 

PAR. 2. During all the times above mentioned the respondent has 
been and still is engaged in the business of manufacturing and selling 
cigars. Respondent causes, and during the time above referred to 
has caused, the cigars sold by him to be packed for display and resale 
to the public in and from wooden boxes or other containers and to be 
transported to wholesale and retail dealers, the purchasers thereof, 
from his place of business in the State of Ohio or the State of 
origin of the shipment. 

PAR. 3. During all the times above mentioned and referred to, other 
individuals, firms, nnd corporations, hereinafter referred to ns sellers, 
have been engaged in the manufacture rmd sale of cigars ruHl have 
caused said cigars to be packed for display and resale to the public 
in nnd from wooden boxes or other containers, and. have caused said 
cigars to be transported to wholesale and retail dealers located in 
various States of the United States other than the State of the seller 
or the State of origin of the shipment. 

PAn. 4. The respondent, in the manufacture and sale of cigars, 
is and has been in substantial competition in interstate commerce 
with other individuals, firms and. corporations, referred to as sellers 
in paragraph 3 hereof, during all times mentioned. nnd referred to 
in paragraph 1 hereof. 

PAR. 5. During all the times above mentioned the respondent haS 
manufactured and offered for sale and still sells cigars under the 
trade name 
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GAROIA SWEETS 

'l'he boxes and containers in which the cigars are packed, transported, 
~~~? offered for sale, carry on the edges thereof a border on which 
ls nnprjnJ:ed the words 

FADUIC.A DE TODACOS VUELTA ADAJO 

Th~re is also imprinted on the box the following phrase: 

Cured In Hum 

P.AR. •6. During all the time above mentioned, and for many years 
~rior thereto, cigars made wholly of Cuban grown tobacco were made 
In Cuba and in the United States for sale and consumption in the 
Dnited States by manufacturers whose surname was "Garcia'' and 
Who, respectively, used and displayed and still use and display their 
said sumame eith~r alone or in combination with the rest of their 
name, on the bands of the cigars, on the boxes or containers and on 
the labels and in advertisements of their said cigars in newspapers 
and other publications. 

During .all of the times above mentioned, and for many years prior 
thereto, many in the cigar trade nntl many of the public became 
:tceustome>d to hl'lieve and still beJie,·e that cigars printed with tho 
~arne "Gareia," either on the box or container or on the band of the 
CJgar, were made by manufacturers of Cuban nationality and of 
Cuban grown tobacco exclusively, and were and are of a quality 
superior to cigars made by other manufacturers and of tobacco 
\Vholly or in part grown elsewhere, and in purchasing cigars became 
accustomed to and still cnll for them either by the name "Garcia" 
alone or in combination with the rest of the name of the manu
f:tcturer of that surname. 

l)An. 7. Vuelta .AbaJ"o is the name of a district in the province of p· 
. lnat· del Rio in the Island of Cuba in which tobacco is grown which 
18 and has been considered, during all the time above mentioned, by 
~any of the said tobacco and cigar trade and the public, to be of a;, 
1
•
1gher and more desirable quality for the use in the manufacture of 

CJgars for sale and consumption in the United States than nny 
tobacco grown not only in the countries other than Cuba, but ~ven 
of a higher and more desirable quality for such purpose than "~ .. -
tobacco grown elsewhere on the Island of Cuba. 

Likewise many of the said tobacco and cigar trade and many of 
t~le said cigar purchasing public have also considered, during all the 
~1n 1es above mentioned, and still believe, that cigars made in Cuba 
or sale and consumption in the United States of tobacco grown 
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in Cuba, either wholly or in part in said Vuelta Abajo district, are 
and have been superior in quality to cigars made wholly of tobacco 
grown outside of said district. To many of said trade and public 
Vuelta Abajo tobacco is the most famous tobacco in the world that is 
used in the manufacture of cigars. 

PAR. 8. During all of the times above mentioned and for many 
years prior thereto many of the tobacco and cigar trade and the 
public have believed and still believe that cigars cured in rum are 
of a superior quality and flavor to cigars not so cured. 

PAR. 9. During all of the times above mentioned the cigars man
ufactured and sold by the respondent were not made in the Island 
of Cuba or made wholly of Cuban-grown tobacco and were not made 
by manufacturers whose surname was "Garcia"; nor were the cigars 
manufactured and sold by the respondent made of tobacoo grown 
in whole or in part in the Vuelta Abajo district of the Island of 
Cuba. In truth and in fact the tobacco from which the cigars sold 
by the respondent under the name "Garcia Sweets" were and are 
manufactured, was grown in the States of Ohio and Connecticut, 
and further in truth and in fact there is no rum used in curing the 
tobacco :from which said cigars were and are manufactured. 

PAn. 10. The respondent during all the times above mentioned 
has offered for sale and sold and still sells to the public cigars under 
the trade name of 

TURKEY 

On the cellophane wrapper in which said CJgars are packed there 
is imprinted the words 

TURKISH MATCHLESS BLEND 

During all of the time above mentioned, and for many years prior 
thereto, the name "Turkey" in connection with the tobacco trade 
and the public is associated with tobacco which has been produced 
primarily in thB country of Turkey and adjacent area and generallY 
throughout the Near East. The said tobacco is used for its flavor 
and aroma in the blending and manufacture of cigars and cigarettes. 
In truth and in fact, the cigars manufactured by the respondent and 
sold and distributed to the public under the trade name and desig• 
nation "Turkey Matchless Dlend" do not contain any Turkish to
bacco whatsoever; but the tobacco used in the manufacture of said 
·cigars designated as "Turkish Matchless Blend" comes from or is 
grown in the States of Ohio and Connecticut. 

PAR. 11. The use by the respondent of the aforesaid words "Gar' 
cia," "Vuelta Abajo," and "Turkey," and the phrase "Cured in Rum" 
on the cellophane wrapper of said cigars and on the boxes or cow 
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tainers and labels thereon, in which said cigars are packed and 
8?ld by him for display and. resale to the public, and in said adver
tisements and letterheads, has the capacity and tendency to mislead 
and. deceive and to confuse many of the said wholesale and retail 
deal~rs and many of the said purchasing public, and has confused, 
deceived and misled and still confuses, misleads, and deceives them, 
respectively, in the belief that the said cigars were and are made 
wholly from tobacco grown in Cuba and either wholly or in part 
of tobacco grown in said district of Vuelta Abajo of the Island 
of Cuba and by manufacturers of the surname "Garcia," and 
further, that said cigars were cured in rum. The cigar and tobacco 
trade and the public are likewise misled and deceived in the matter 
hereinbefore stated into believing that the cigars manufactured and 
sold by the respondent under the trade name "Turkey" contain some 
Turkish tobacco. 

Thereby trade is diverted to the respondent from his competitors, 
Who do not make such misrepresentations by using false and mis
leading trade names or designations. Thereby substantial injury is 
done by the respondent to substantial competition in interstate 
commerce. 

PAn. 12. The acts and practices of the respondent are all to the 
Prejudice of the public and of competitors of the respondent, and 
~onstitute unfair methods of competition in commerce within the 
Intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO TIIE FACTs, AND OnnEn 

Pursuant to the provisions of an,. Act of Congress, approved 
September 26, 1914, entitled, "An Act to create a federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on December 30, 1935, issued and 
thereafter served its amended complaint in this proceeding on re
spondent, John F. Bolon, tmding as John F. Bolon Cigar Company, 
charging him ·with the use of unfair methods of competition in 
~ommerce in violation of the provisions of said act. After the 
288Uance of said amended complaint and the filing of res.l?ondent~s 
answer thereto, the Commission by order entered herein, granted 
the respondent's motion for permission to withdraw said' answe"r 'to 
Said amended complaint, and to substitute therefor an answer 
admitting all the material allegations of the said amended complaint,
as modified by the Commission's order of December 24, 1936, to be' 
true and waiving the taking of furthe'I"· evidence and all other inter-
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vening procedure, which substitute answer was July filed in the 
office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said amended complaint, as modified, 
and the substitute ans\ver (briefs of counsel having been waived), 
and the Commission having duly considered the same and being 
now fully auvised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings us to the facts 
and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGilAPII 1. The respondent, John F. Bolon, is an individual, 
tra<ling as John F. Bolon Cigar Company and having his factory 
and place of business at 89lh South Summit Street, Bethesda, Ohio. 
For more than two years. last past he has been engaged in the 
manufacture of cigars and in the sale and distribution of the same 
into and through various States of the United States. 

PAR. 2. In the course and conduct of his said business, as described 
in paragmph 1 hereof, responueut has offered his said cigars for 
sale and has sold and transported, or caused the same to be trans
ported, in commerce among an<l between the several States of the 
United States, direct from the aforesaid place of business to consum
Prs located at points in the States of the Uniteu States other than the 
State of Ohio. In the course and conduct of such business, respond
ent has been and now is e11gaged in substantial competition with 
corporations, firms, partnerships, an<l indivi<luals likewise engagecl 
in the sale and distribution of cigars in commerce between and 
among the various States of the United States, and within the Dis
trict of Columbia. 

PAR. 3. The cigar originated in the Spanish 'Vest Indies. The 
finest quality of tobacco for cigar purposes is grown in Cuba, not 
far hom the city of Havana. Vuelta Abajo is the name of a district 
in the Province of Pinar Del Rio, in the Island of Cuba, in "·hich 
is grown tobacco that is and has been considered by many of the 
tobacco and cigar trade and consuming public to be of a higher and 
more desirable quality for use in the manufacture of cigars than 
any other tobacco grown on the Island of Cuba, or elsewhere. ManY 
of thQ tobacco nnd cigar trade and many of the cigar purchasinl! 
public have considered and still believe the cigars made in Cuhn 
from tobacco grown in Cuba, either wholly· or in part in said 
Vuelta Abajo district, or cigars made in the United States from 
tobacco grown wholly or in part in the said Vueltn. Abajo district 
of Cuba, are and have been superior in quality to cigars made whollY 
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of tobacco grown outside of said district. To many of said trade 
and public Vuelta Abajo tobacco is the most famous tobacco in the 
World used in the manufacture of cigars. . 

PAn. 4. Uespondent, in the coune and conduct of his said business 
of manufacturing and offering cigars for sale has caused cigars so 
?1anufaetured by him to be packed for display and sale to the public 
In Wooden boxes or containers carrying on the edges thereof a borde1· 
on which there has been imprinted the words: 

Fabrlca De Tobncos Vnelta Abujo 

Through such statement, rel.ipondent repre£ents that said cigars arc 
made from tobacco grown en the Island uf Cuba and are made from 
tobacco grown in that particular section of said Island known ns 
V uelta Abajo. 
. Respondent has also caused to be imprinted on the box the follow
Ing phrase : 

Cured in Rum 

In truth and in fact, the cigars manufactured and sold by the 
respondent "·ere not made in the Island of Cuba, nor from tobacco 
grown in whole or in part in the Vuelta Abajo, or other district, 
l'l:'gion, or section of the Island of Cuba. Respondent's said c;gars, 
on the contrary, were and are manufactured entirely from tobacco 
gt·o,vn in the States of Ohio and Connecticut. Respondent does not 
Use and has not used any rum in curing, treating, flavoring, or 
sweetening tobacco used by him in the manufacture of cigars. 

PAn. 5. For many years to the tobacco trade and the consuming 
Public, the name "Turkey" has bPen associated with und iudicates 
toLacco which has been produced in the country of Turkey. On 
account of its flavor and aroma, said tobacco is used in the blending 
and manufacture of cigars and cigarettes. 
. The respondent, in the fmiher course and conduct of his business, 
In manufacturing aucl selling cigars, had offered for sale and sold to 
the public, cigars bearing the trade or brand name: 

Turkey 

On the cellophane wrapper in which said cigars are and haye been 
'Vl'apped, there is also imprinted the wol'ds: 

1\Iatchless Turkish Blend 

In truth and in fact, the cigars manufactured by the respondent 
nnd sold and distributed by him to the public under the trade names 
or brands or designations "Turkey" and ".Matchless Turkish Blend~' 

158121••-30-54 
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do not contain and have not contained any Turkish Tobacco what
so~ver. The tobacco used by respondent in the manufacture of said 
cigars so branded, labeled and designated was and is grown in the 
States of Ohio and Connecticut. 

PAR. 6. The use by the respondent of the aforesaid words, "Vuelta 
Abajo" and the phrase "Cured in Rum" has the capacity and ten
dPncy to mislead and deceive and confuse many of the said whole
sale and said retail dealers and many of the said purchasing public, 
and has confused, deceived, and misled, and still confuses, misleads 
and deceives them respectively, into the erroneous and mistaken belief 
that the said cigars were and are made from tobacco grown wholly 
or in part in said district of Vuelta Abajo of the Island of Cuba and 
further, that said cigars were cured in rum. The said cigar and 
tobacco trade and the public are likewise misled and deceived into 
erroneously and mistakenly believing that the cigars manufactured 
and sold by the respondent under the trade names "Turkey'' and 
"Turkish" are manufactured wholly from or blended with tobacco 
grown in Turkey. The aforesaid practices have and have had the 
capacity and tendency to unfairly divert trade to respondent from 
competitors engaged in selling in interstate commerce products of 
the same kind and nature as those of respondent, which products are 
truthfully advertised. 

CONCLUSION 

The aforesaid acts and practices of the respondent, John F. Bolon, 
trading as John F. Bolon Cigar Company, are to the prejudice of 
the public and of respondent's competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1V14, 
entitled ."An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 1 

This proceeding having been heard by the Federal Trade Com
mission upon the original and amended complaints of the Commis-

1 Case was closed, with respect to use ot term "Garcia", by following order on Dec. 24, 
1936: • 

This mutter coming on to be heard by the Commission upon the r~cord, and the Commis
sion having duly considered the same and being now tully advl~ed In the premises; 

It Is ordered, Thu t the case growing out ot the amended complaint heretofore Issued on 
the 30tb day or December 1935, insofar as said case relates to the alleged unfair or ruis· 
leading URe of the word "Garcia" be, and the same hereby is, closed. 

It ls further ordered, That as to all other allegations growing out of the aforesaid. 
nmended complaint, the case proceed to trial in accordance with the regular procedure of 
the Commission. 
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sion and the answer filed herein by the respondent, admitting the 
material allegations of said amended complaint as modified by the 
order of the Commission duly entered on December 24, 1936, and 
waiving the taking of further evidence and all other intervening 
procedure, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro
visions of an Act of Congress approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

It is ordered, That the said respondent, John F. Bolon, individu
ally and trading as John F. Bolon Cigar Company or under any 
other trade name, his servants, employees, or agents, individual or 
corporate, in connection with the offering for sale, sale and distri
bution of cigars, in interstate commerce or in the District of Colum
bia, do forthwith cease and desist from: 

1. Representing, through the use of the words "Vuelta Abajo" 
or any other word or words of similar import and meaning, as 
descriptive of, or as brand names for, or on labels of, cigars, or 
~n any other manner, that said cigars are made from tobacco grown 
In and imported from the Island of Cuba and the Province of 
Pinar Del Rio, unless said cigars are actually made entirely from 
tobacco grown in the said Island of Cuba and Province of Pinar 
Del Rio· 

' 2. Representing, through the use of the words, "Cured in Rum," 
or other words of similar import or meaning, that cigars have been 
cured, treated, flavored or sweetened through the use of rum, unless 
such is the fact ; 

3. Using the words "Turkey" or "Turkish" as descriptive of cigars 
unless such cigars are made wholly from tobacco grown in the 
country of Turkey, or using the words "Turkey'' or "Turkish" in 
c:onj unction with the words "Matchless Blend'' or other word or 
Words of similar import or meaning, as descriptive of cigars, unless 
such cigars are made in substantial part from tobacco grown in 
the country of Turkey. 

It is fwrther ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner. and form in 
which he has complied with this order. 
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IN THE MATIER OF 

DISTILLERS DRANDS, INC. 

CO:IIPLAIN'l', FINDING~. AND ORDER I:"J REGARD TO TilE ALLEGED VIOLATION 
OJ~ SEC. 5 01•' AN ACT OF COSGRF.SS APPROVED SEPT. 26, 1914, AND OF' SEC, :l 
Ill<' TITLE I OF AN ACT OJ<' CO:"JGRESS .\PI'R'O\'ED JUNE 16, 10:13 1 

Docket 2.'J!JO. Complaint, May 16, 1.935-Dedsion, Aug. 17, 1931 

Where a corporation engaged in pnrehnsing, rectifying, blending, and bottling 
whiskie~, brandies, gins, and other spirituous beverage>', and In making gin 
with a still whieh it nsPd therefor, by redi;;tillutlon of purchased alcohol, 
not produced by it, over juniper berries and oth!'r aromatics, nnd in sPlling, 
in various States and in the District of Columbia, it.; aforesaid various 
prodnets to wholesalers and jobht'rs in various States, in snhstantial com
JWtition with those engagt>d in the manufucture hy distillation of whi~kles, 
gins, 11nd other ~pirituons beverages, 11nd in sC>l!ing Rame in trade and com
merce among the vnrions States and in said District, un«l with tho~e Pngnged 
in pnrchnHing, rectifying, blending, and bottling stwh various beverag<'S und 
similarly Relllug same, and hwl<Hling amoug snid compPtitors tho;;e who, 
us mannfartnrers anti distillers from ma;;h, wort, or wash of whbldes, gins, 
and otlwr spirituous heverngPs, truthfully u:-1e words "distil!Pry," "tll~tll

lerl<'!;," "dh;tlJlcr>'," or "cllstllllng" as a part of their corpornte !Himes and 
on tlwir stntlotwry and ad,·ertislng nnd on the lahPls of the bottlPs in whit'h 
they sell and ship such prodnets, and thoRe who, cngngt'«l in reetlfyiug, 
blending, null bottling such various produf•ts, do not u~e nforP~nld word!o! us 
abo,·e S<'t forth-

Furni-'ll<'d, through use of word "Distlllers" in its rorpornte namE', printPd on 
its stntionery and in its IHlwrti;;ing, and on the lnhels attach!'fl to the bot
tl<'s in whlrh It sold nnd ~<hipJIPd its !'Uid products, and in vurous oth<'r 
way~, its customers, both wholP!'nlcrs and retailers, with the means of 
revr~>sentlng to the nltlmnte consuming pnhllc that the j;l!lld whi, kleR, gin;:, 
brnndiell, and otlwr I'IJirltuons hcvPrnges contained in sneh bottles werP hy 
lt made through vrocess of distillation from mash, wort, or wush, notwith
Rtnndlng fnct it ditl not distill F~nid heveragPs, so bottlNl, labeled, sold, and 
trnn>~portrd by it, and did not own, operate, or control any 11lnee or plaePs 
wlwre such heverugei'! nre mnde hy prot•p;:s of di;;tillntion from mush, wort, 
or wnsh, and WIH! not a di~tlller; 

With effPet of mislt>nding unci dt't'Pivlng purchasing publie Into the bPllef that 
the wlll;;k!Ps, brandies, gins, and otlwr spirituous bevcruges sold by it were 
by it made and distilled from mn:-~h, wort, or wash, and of inducing said 
pnbllc, aetlng In sneh belief, to buy its snid whisldes and other l'ipirltuous 
beverages, reetifled, hlendPd, and bottled hy it, and of tlwreby diverting 
trade to It from its competitors who do not, by their corpornte name or in 
nny othPr munner, misrepresent thnt they are rnnnufneturers, by dlstillution 
from ma;;h, wort, or wash, of sneh \'llrlou~ heverngPs; to the substantial 
injury of suhstnntlnl <'(lll1Jlt>tltlon In eornmPree: 

Jleld, That sueh acts aud practices were to the prejudlt'e of the public and 
competitors ond constltntPd unfulr method.; of eompetlt!on. 

1 Count 2 ot thP eomplnlnt, un•ler Nntinnal InifuRtrlal n covl'ry Act, !Jjslnls' ed. 
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Before Air. Jo!tn J. Keenan, trial examiner. 
Mr. PGad B. llforehmtse, for the Commission. 
Mr. R. E. Joyce, of Washington, D. C., for respondent. 

CoMPLAINT 

819 

Pursuant to the provisions of an Act of Congr·ess npproved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Distiller~ 
Brands, Inc., hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, as "commerce" is 
defined in said act, and in violation of the Act of Congress approved 
~ une 16, 1933, known as the "National Industrial Recovery Act," and 
lt appearing to the said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Oount 1 

PARAGRAPH 1. Respondent is a corporation organized and existing 
Under the laws of the State of Delaware, with its principal office in 
the city of Wilmington, in the said State, and doing business in and 
Under the laws of the State of Ohio, with its principal place of busi
~ess in the city of Cincinnati, Ohio. It is now and since its organiza
tion in 1933 has been enO'aO'ed in the business of purchasing, rectify-. """" lng, blending, and bottling whiskies, brandies, gins, and other spirit-
Uous bev~rages, and in the sale thereof in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbin. In the course and conduct of 
its said business, it causes its said products when sold to be trans
ported from its place of business in Cincinnati aforesaid into and 
through various other States of the United States to the purchasers 
thereof, consisting of wholesalers and jobbers, some located within 
the State of Ohio and some located in other States of the United 
States and the District of Columbia. In the course and conduct of 
its business aforesaid respondent is now, and at all times since its 
0.rganization has been, in substantial competition with other corpora
tions and with individuals, partnerships, and firms engaged in the 
:manufacture by distillation of whiskies, gins, and other spirituous 
beverages, and in the sale thereof in trade and commerce between 
and among the various States of the United States and in the District 
of. Columbia; and in the course and conduct of its business as afore
said respondent is, and has been since its organization, in substantial 
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competition with other corporations and with individuals, partner
ships, and firms engaged in the business of purchasing, rectifying, 
blending, and bottling whiskies, brandies, gins, and other spirituous 
beverages, and in the sale thereof in commerce between and among 
the various States of the United States and in the District of 
Cofumbia. 

PAR. 2. In the course and conduct of its business as aforesaid re
spondent has, upon its said premises, a still which it uses in the· 
production of gin by a process of rectification whereby alcohol, pur
chased but not produced by respondent, is redistilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller, as defined by 
section 3247 of the Revised Statutes regulating Internal Revenue,. 
nor as commonly understood by the public and the liquor industry. 
For a long period of time the word "distillers" when used in con
nection with the liquor industry and with the products thereof has 
had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the manufacture of such liquors by the· 
process of distillation from mash, wort, or wash, and a substantial 
portion of the purchasing public prefers to buy spirituous liquors 
bottled by the actual distillers and manufacturers thereof. 

PAn. 3. In the course and conduct of its business as aforesaid, by 
the use of the word "distillers" in its corporate name, printed on its. 
stationery, in its advertising and on the labels attached to the bot
tles in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them with 
the means of representing to their vendees, both retailers and the 
ultimate consuming public, that the said whiskies, gins, brandiesr 
and other spirituous beverages therein contained were by it manu
factured through the process of distillation from mash, wort, or 
wash, when, as a matter of fact, respondent is not a distiller, doeS· 
not distill the said whiskies; brandies, or other spirituous beverages 
by it so bottled, labeled, sold, and transported, and merely by the 
use of a still as aforesaid in the rectification of alcoholic spirits by 
re-distillation over juniper berries and other aromatics, does not 
distill the gins by it so bottled, labeled, sold, and transported in the 
sense in which the word "distilled" is commonly accepted and under· 
stood by those engaged in the liquor trade and the public. Respond· 
ent does not own, operate, or control any place or places where such 
beverages are manufactured by the process of distillation from mashr 
wort, or wash. 
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. PAR. 4. There are among the competitors of respondent engaged 
In the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu
facture and distill from mash, wort, or wash whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
Words "distillery,~' ''distilleries," "distillers," or "distilling" as a part 
of their corporate names and on their stationery and advertising, 
and on the labels of the bottles in which they sell and ship such 
products. There are also among such competitors corporations, 
~rms, partnerships, and individuals engaged in the business of rec
tifying, blending and bottling whiskies, brandies, gins, and other 
spirituous beverages who do not use the words "distillery," "distill
eries," "distilling," or "distillers" as a part of their corporate names, 
nor on their stationery and advertising, nor on the labels attached 
to the bottles in which they sell and ship their said products. 

PAn. 5. The representation by respondent, as set forth in para
graph 3 hereof, is calculated to and has a capacity and tendency to 
und does mislead and. deceive dealers and the purchasing public 
lnto the belief that the whiskies, brandies, gins, and other spirituous 
Leverugcs sold by the respond<:'nt are manufactured and distilled 
by it from mash, wort, or wash and is calculated to and has the 
<:apacity and tendency to and does induce dealers and the pur
<·hasing public, acting in such belief, to purchase the whiskies, 
brandies, gins, and other spirituous beverages rectified, blended, and 
~)ottled by the respondent, thereby diverting trade to respondent from 
lts competitors who do not by their corporate name or in any other 
:manner misrepresent that they are manufacturers by distillation 
from mash, wort, or wash of whiskies, brandies, gins, and other 
spirituous beverages, and thereby respondent does substantial injury 
to substantial competition in interstate commerce. 

PAn. G. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
ltre to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
nnd duties, and for other purposes," approved September 26, 1914. 

Count 2 

PARAGRAPH 1. Respondent is a corporation organized and existing 
~nder the laws of the State of Delaware, with its principal office 
ln the city of Wilmington, in the said State, and doing business in 
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and under the laws of the State of Ohio, with its principal place 
of business in the city of Cincinnati, Ohio. It is now, and since its 
organization in 1933 has been, engaged in the business of purchasiJlg, 
tectifying, blending, and bottling whiskies, bru,ndies, gins, and other 
spirituous beverages, and in the sale thereof in constant course of 
trade and commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its said business, it causes its said products when sold 
to be transported from its place of business in Cincinnati afore
!'laid into and through various other States of the United States 
to the purchasers thereof, consisting of wholesalers and jobbers, 
some located within the State of Ohio and some located in other 
Stutes of the United States and the District of Columbia. In the 
course and conduct of its business aforesaid respondent is now, 
and at all times since its organization has been, in substantial 
competition with other corpor·ations and with individuals, partner
ships, and firms engaged in the manufacture by distillation of 
whiskies, gins, and other spirituous beverages, and in the sale thereof 
in trade and commerce between and among the various States of 
the United Statrs and in the District of Columbia; and in the course 
find conduct of its business as aforesaid, respondent is, and 
has been since its organization, in subbltantial competition with 
other cOl'porations and with individuals, partnerships, and firws 
engaged in the business of purchasing, rectifying, blending and 
bottling whiskies, brandies, gins, and other spirituous beverages, 
atHl in the sale thereof in commerce between and among the various 
States of the United States anu in the District of Columbia. 

PAR. 2. As grounds for this paragr·aph of this complaint, the 
Federal Trade Commission relies upon the matters and things set 
out in paragraph 2 of count 1 of this complaint to the same extent as 
though the allegations thereof were set out at ]ength herein and said 
paragraph 2 of count 1 of this complaint is incorporated herein by 
reference and adopted as the allE>gatious of this paragraph of this 
count anu is hereby charged as fully and as completely as though 
the several averments of said paragraph 2 of said count 1 were 
repeated verbatim. 

J>AR. 3. As grounds for this pamgraph of this complaint, the 
l•\~deral Tmde Commission relies upon the matters and things set 
out in paragraph 3 of count 1 of this complaint to the same extent ns 
though the allegations thE>reof were sE>t out at length herein and said 
paragraph 3 of count 1 of this complaint is incorporated herein by 
reference and adopted as the allegations of this paragraph of this 
count and is hereby charged as fully and as completely us though the 
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several averments of said paragraph 3 of said count 1 were repeated 
Verbatim. 

PAn. 4. As grounds for this paragraph of this complaint, the 
Federal Trade Commission relies upon the matters aud things set 
out in paragraph 4 of count 1 of this complaint to the same extent 
ns though the allegations thereof were set out at length herein and 
~aid paragraph 4 of count 1 of this complaint is incorporated herein 
by reference and adopted as the allegations of this paragraph of 
this count and is hereby charged as fully and as completely as though 
the several averments of said paragraph 4 of said count 1 were 
t·epeateu verbatim. 

PAn. 5. As grounds for this paragraph of this compl1tint, the 
~-..ederal Trade Commission relies upon the matters and things set out 
ln paragraph 5 of count 1 of this complaint to the same extent as 
though the allegations thereof were set out at length herein and said 
11arngraph 5 of count 1 of this complaint is incorporated herein by 
l'eferrnce and adopted as the allegations of this paragraph of this 
Count and is hereby charged as fully and as completely as though 
lhe several averments of said paragraph 5 of said count 1 were 
l'{'peated verbatim. 

PAn. G. Under and purswmt to Title I of the National Industrial 
Uecovery Act, approved June 16, Hl33 (48 Stat. 19.5 C. 90), the 
President of the United States, by Executive Order No. 6182, of June 
26, 1933) as supplemented by Executive Order No. G207, of July 21, 
1933, and Executive Order No. 634:5 of October 20, 1933, delegated 
to II. A. 'Vallace as Secretary of Agriculture, certain of the powers 
Vested in the President of the United States by the aforesaid Act. 

Under and pursuant to the delegation of such powers, the said 
Secretary of Agriculture pursuant to Section 3 (d) of the act and 
Executive orders under the ~\ct, upon his own motion presented tt 

Code of Fair Competition for the Distilled Spirits Rectifying Indus~ 
try after dne notice and opportunity for hearing in connection 
~Jle1·ewith had been afforded interested parties, including respondent, 
1ll. accordance with Title I of the National Industrial Recovery Act 
UI1d applicable regulations issued thereunder, to the President of the 
Dnited States who approved the same on the 9th day of December, 
1933, thereby constituting the said code a Code of Fair Competitiou 
·within t1le meaning of tJ1e said National Industrial Recovery .Act, for 
the regulation of the aforesaid industry. 

In his written report to the President, the said Secretary of 
Agriculture made, among otl1ers, the fo11owing findings with respect 
to the said code in the following words, to wit: 
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"That said Code will tend to effectuate the declared policy of Title 
I of the National Industrial Recovery Act as set forth in Section 1 
of said Act in that the terms and provisions of such Code tend: (a) 
to remove obstructions to the free flow of foreign commerce, ·which 
tend to diminish the amount thereof; (b) to provide for the general 
welfare by promoting the organization of industry for the purposes 
of cooperative action among trade groups; (c) to eliminate unfair 
competitive practices; (d) to promote the fullest possible utilization 
of the present productive capacity of industries; (e) to avoid undue 
restriction of production (except as may be tern porarily required) ; 
(f) to increase the consumption of industrial and agricultural prod~ 
ucts by increasing purchasing power; and (g) otherwise to 
rehabilitate industry." 

Dy his approval of the said code on December 9, 1933, the President 
of the United States, pursuant to the authority vested in him by Title 
I of the National Industrial Recovery Act aforesaid, made and 
issued his certain written Executive order, wherein he adopted and 
approved the report, recommendations and findings of the said 
Secretary of Agriculture, and ordered that the said Code of Fair 
Competition be, and the same thereby was approved, and by virtue 
of the National Industrial Recovery Act aforesaid, the following 
provision of Article V of said Code became and still is one of the 
standards of fair competition for the Distilled Spirits Rectifying 
Industry and is binding upon every member of said Industry ltnd 
this respondent : 

"The following practices constitute unfair methods of competition 
nnd shall not be engaged in by any member of the industry : 

''SECTION 1. Falae Advertiaing.-To publish or disseminate in any 
manner any false advertisement of any rectified product. AnY 
advertisement shall be deemed to be false if it is untrue in any 
particular, or if directly or by ambiguity, omission or inference it 
tends to create a misleading impression." 

PAn. 7. The use by respondent o.f the word "Distillers" in its 
corporate name, printed upon its stationery and advertising, and on 
the labels attached to the bottles in which it sells and ships such 
products and in various other ways, constitutes false advertising within 
the meaning of the aforesaid provision of said Article V and tends 
to and d.oes create the misleading impression that respondent is 
engaged m the business of distillinrr spirits from mash wort, or 
. ~ ' d wash and that the spirituous beverages by it so sold and transporte 
have been bottled at a distillery by the original distillers thereof, 
all contrary to the provisions of Section 1 Article V of the Code 
f 'd ' ' a oresa1 . · 
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PAR. 8. "The above alleged methods, acts and practices of the 
respondent are an<l have been in violation of the standard of fair 
-competition for the Distilled Spirits Rectifying Industry of the 
United States. Such violation of such standard in the aforesaid 
transactions in interstate commerce and other transactions which 
affect interstate commerce in the manner set forth in Paragraph 
5 of count 1 hereof, are in violation of Section 3 of Title I of the 
National Industrial Recovery Act and they are unfair methods of 
-competition in commerce within the meaning of the Federal Trade 
Commission Act as amended. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

l)ursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
lnission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on May 16, 1935, issued, and on May 
17, 1935 served its complaint in this proceeding upon the respondent, 
Distillers llrands, Inc., charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of E;aid act. 
After the issuance of said complaint and the filing of respondent's 
a.nswer thereto, testimony and other evidence in support of the allega
tions of said complaint were introduced by PGad ll. 1\forehouse, 
attorney for the Commission, before John J. Keenan, an examiner 
of the Commission, theretofore duly designated by it. No testimony 
Was introduced or offered in opposition to the allegations of the 
complaint by R. E. Joyce, attorney for respondent. The testimony 
and other evidence in support of the allegations of the complaint 
Were duly recorded and filed in the office of the Commission. There
.nfter, the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony 
and other evidence and brief in support of the complaint-no oral 
arguments having' been made and no brief having been filed in 
opposition to the complaint; and the Commission having duly con
Stdered the same and bein(J' now fully advised in the premises, finds 
t.hat this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 

FIND.INGS .AS TO TilE FACTS 

. P ARAGRAPII 1. The respondent, Distillers Brands, Inc., was orig
Inally incorporated November 2, 1933, and has since existed and 
~0~e business under the laws of the State of Delaware, with its 
Principal office in the city of Wilmington, in the said State, and its 
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principal place of business, up u!1til about February 1937, located 
at 457 East Sixth Street, Cincinnati, Ohio. Some time prior to 
February 1937, it removed its place of business from Cincinnati, 
Ohio, to Jacksonville, Fla., and submitted an amended certificate 
of its incorporation to the Secretary of State for the State of Dela
ware, providing for a change in its name from "Distillers llmnds" 
to "Distributors llrands." No evidence that this change has been 
finally effected has been presented to the Commission. 

Respondent now is, and since its organization shortly after the 
<late of its incorporation has been, engaged in the business of pur
chasing, rectifying, blending, and bottling whiskies, brandies, gins, 
and other spirituous beverages, and in the sale thereof in constant 
course of trade anu commerce between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of its said business, prior to February 1937, it caused its 
said products when sold to be transported from its place of business 
in Cincinnati, Ohio, and subsequently to February 1937, from its 
place of business in Jncksonville, Fla., into and through various other 
States of the United States to the purchasers thereof, con!'isting of 
wholesalers and jobbers, some located within the State of Ohio and 
some located in other States of the United States and the District of 
Columbia. In the course and conduct of its business aforesaid 
respondent is now, and at all times Hince its organization has been, in 
substantial competition with other corporations and with indi
viduals, partnerships, and firms engaged in the manufacture by dis
filiation of whiskies, gins, and other spirituous beverages, and in the 
sale thereof in trade and commerce between and among the various 
States of the United States and in the District of Columbia; and in 
the course and conduct of its business as aforesaid respondent is, and 
has been since its organization, in substantial competition with other 
corporations and with individuals, partnerships, and firms engaged 
in the business of purchasing, rectifying, blending and bottling 
whiskies, brandies, gins, and other spirituous beverages, and in the 
sale thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

PAn. 2. In the course and conduct of its business as aforesaid 
respondent has, upon its said premises, a still which it uses in the 
production of gin by a process of rectification whereby alcohol, pur
chased but not produced by respondent, is re-distilled over juniper 
berries and other aromatics. Such rectification of alcoholic spirits 
does not make or constitute respondent a distiller, as defined by sec~ 
tion 3247 of the Revised Statutes regulatincr Internal Revenue nor 

I"> ' as commonly understood by the public and the liquor industry. For 
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a long period of time the word "distillers" when used in connection 
with the liquor industry and with the products thereof has had and 
still has a definite significance and meaning to the minds of whole
salers and retailers in such industry and to the ultimate purchasing 
l)Ublic, to wit, the manufacture of such liquors by the process of 
distillation from mash, wort, or wash. 

PAR. 3. Rectifying in the distilled spirits rectifying industry means 
the mixing of whiskies of different ages or types or the mixing of 
other ingredients with whiskies, but reducing proof of whiskey by 
adding water is not rectifying. Rectifiers also blend whiskies with 
neutral spirits (grain alcohol). 

Many distillers operate a separate establishment GOO feet or more 
away from their distillery, known as a rectifying plant, wherein 
they operate in the same manner as described above, for a rectifier
sometimes exclusively with spirits of their own distillation' and 
sometimes with spirits purchased from other distillers or both. Some 
distilleries have a tax-paid bottling room on the distillery bonded 
premises wherein their distilled spirits are bottled straight as they 
~ome from the still, or in a bonded warehouse after aging, or after 
reduction of proof. Any rectifying by a distiller;however, must be 
done in his rectifying plant under his rectifier's permit. On some 
bottled liquors, whether bottled at the distiller's rectifying plant or 
nt any rectifying plant, appear the words "Bottled" or "Blended" 
(as the case may be) "by the------------------- Company". If the 
(tistilled spirits therein contained are bottled by a distiller, either in 
his distillery or are spirits of his own distillation bottled in his recti
fying ·plant, the distiller may and does put "Distilled and Bottled 
by --------------------- Company." If, in the distiller's rectifying 
plant, other spirits have been blended or rectified, he puts "Blended 
and Bottled by -------------------- Company." 

With reference to the gin produced by respondent by a redistil
ation of purchased alcohol over juniper berries and other aromatics, 
{'Xisting regulations promulgated pursuant to Federal Alcohol Ad
lninistration Act approved August 29, 1935, ( 49 Stat. 977), provide 
that rectifiers who redistill purchased alcohol over juniper berries 
and other aromatics must call such resulting product "distilled gin", 
and require that the labels state who distilled it. This serves to dis
tinguish between gin produced by such method and "cold" or com
pounded gin prepared by mixing neutral spirits with essential flav
oring oils. 

Finally, (blown usually in the bottom o£ each bottle), there is n. 
symbol, consisting of a letter followed by a number, identifying the 
bottler, viz., a "D" for a distillery and "R" for a rectifier, the number 
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following said letter corresponding with the distiller's or rectifier's 
permit. Thus "R-1G4" designates this respondent. A distiller who 
also operates a rectifying plant, having both kinds of permits, may 
use either symbol depending upon whether the liquor contained in 
the bottle was purchased and bottled under his distiller's or his 
rectifier's permit. This number is placed on the bottle to identity 
lhe bottler. 

Knowledge of these details is not widespread among the retail 
lrade and the knowledge of the general public in regard thereto is 
very limited. All whiskies, whether emanating from distilleries or 
rectifiers, are generally in the trade conceded to be "distilled 
products." 

It is not possible to determine from the presence of the phrase 
"Blended and Bottled by" alone or the phrase, "Bottled by" alone, 
on the label whether the package was bottled by a reetifier who is 
n distiller or by a rectifier who is not a distiller. 

PAR. 4. The business carried on by Distillers Brands, Inc., £rom 
!'hortly after its organization until its removal to Florida about 
February 1937, was that of rectifiers of gin and blenders or bottlers 
of distilled spirit~. It produced no distilled spirits from mash, wort, 
or wash. The aforesaid gin still located on its premises at Cincin
nati, Ohio, was a 73'5-gallon still. It also operated a G27-gallon 
condenser. In addition to being a rectifier, bottler and blender, it 
wholesaled and bottled its products to jobbers. It sold none of its 
products to the State of Ohio Liquor Control, and purchased its 
distilled spirits and whiskies from such. distillers as Century Dis· 
tilling Company, Peoria, Ill.; American Distilling Company, Pekin, 
Ill.; and Watham Distilling Company, Lebanon, Ky. 

Uespondent operates under a permit from the Federal Alcohol 
Control Administration known as No. Hr-1G4, and also had permit 
from the Department of Liquor Control of the State of Ohio, which 
authorized Distillers Brands, Inc., "as a manufacturer to manufnc
t ure spirituous liquor and sell such product to the DepartmPnt onlyt 
to import into this State spirituous liquor for blending or other 
manufacturing process, and to export from .this State spirituous 
liquor in bulk or. otherwise, for sale outside this State * * *." 
Respondent later operated under a similar permit from the Federal 
Alcohol Administration. 

The Distillers Brands, Inc., have five salesmen and employed frorn 
ti!ty ~o sixty employees and appeared, when an inspection of the 
gm st1ll was made, to be busily engaged in the bottling of its various 
products. One of its main items was the "Old Gold Applejack 
Brandy.'' It had not done any newspaper advertising and very 
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little trade paper advertising. Its capacity was 150,0CO gallom, 
of which about fifteen percent (15%) "·as gin. The plant was a 
large one, occupying four floors of a building 50' x 150', with the 
greater part given up to. the plant, although one-half of a floor was 
occupied by the offices. 

The sales were made principally to WhQlesalers jn Kentucky, Flor
ida, Missouri, Illinois, Wisconsin, West Virginia, although scattered 
!';ales were made elsewhere. 

In the course and conduct of its business as aforesaid, respondent 
uses the word ''Distillers" in its corporate name, printed on its 
stationery, invoices and on the labels attached to the bottles in 
which it sells and ships its said products. &spondent does not 
Itow own and never did own, operate or control any place or places 
Where whiskies, gins, brandies, or other spirituous beverages were 
rnanufactured by distillation from mash, wort, or wash. The various 
brands shown on said labels were respondent's brands. 

There was no proof that the word "Distillers" as used in re
spondent's corporate name in connection with the words "Brands" 
(in other words that the whole name "Distillers Brands") would 
deceive any retailer or wholesaler into the belief that this respondent 
Was a distiller. However, out of twenty-nine members of the pur
l'hasing public called to the stand, nine of them testified that this 
r·esvondent's name would lead them to believe that respondent ''ns 
a distiller in the sense generally understood by the trade and the 
public, and practically all of the twenty-nine witnesses testified 
that they had a preference for a distillery bottled package oYer a 
J·eetifier bottled package. The said witnesses were selected aud sub
penned from the classified section of the telephone directories in 
fi\'e different large cities and testified as lay members of the pur
chasing public. 

In addition to this likelihood and tendency toward deception of the 
r>nrchasing public, respondent contended in its answer that it \Vas 
a distiller and the facts disclosed are that the brands of liquors sold 
by this respondent were almost exclusively its own brands. 

It is not difficult to choose statements, designs, and uevices, or 
Barnes, which will not deceive. Deception may result from the use 
of statements not technically false, or which may be literally true. 
~he aim of the statute is to prevent resulting deception from indirec
~Jon and ambiguity, as ,-,ell as from statements which are false. 
Those statements which are ambiguous and liable to mislead should 
be read favorably to the accomplishment of the obvious purpose. 

The Commission finds that in the course and conduct of its 
business as aforesaid, by the use of the word "Distillers" in its 
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corporate name, printed on its stationery, in its advertising and on the 
labels attached to the bottles in \vhich it sells and ships its said 
products, and in various other ways, respondent furnishes its 
customers, both wholesalers and retailers, with the means of repre
senting to the ultimate consuming public that the said whiskies, 
gins, brandies, and other spirituous beverages therein contained were 
by it manufactured through the process of distillation from mash, 
wort, or wash, when, as a matter of fact respondent is not a distiller, 
does not distill the said whiskies, brandies, or other spirituous 
beverages by it so bottled, labeled, sold and transported, and merely 
by the . use of a still as aforesaid in the rectification of alcoholip 
spirits by redistillation over juniper berries and other aromatics, 
does not distill the gins by it so bottled, bbeled, sold and transported 
in the sense in which the word "distilled" is commonly accepted 
and understood by those engaged in the liquor trade and the public. 
Respondent does not own, operate or control any place or places 
where such beverages are manufactured by the process of distillation 
from mash, wort, or wash. 

PAR. 5. There are among the comp£>titors of respondent engaged 
in the sale of spirituous beverages as mentioned in Paragraph One 
hereof, corporations, firms, partnerships, and individuals who 
manufacture and distill from mash, wort, or wash whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use 
the words ''distillery," "distilleries,'' "distillers," or "distilling" as a 
part of their corporate names and on their stationery and advertisin~, 
and on the labels of the bottles in which they sell and ship such prod
ucts. There are also among such competitors corporations, firms, 
partnerships and individuals engaged in the business of rectifying, 
blending and bottling whiskies, brandies, gins, and other spirituous 
beveragE's who do not use the words "distillery," "distilleries," "dis
tilling," or "distillers" as a, part of their corporate names, nor on 
their stationery and advertising, nor on the labels attached to the 
bottles in which they sell and ship their said products. 

PAR. G. The representation by respondent, as set forth in para
graph 4 hereof, has a capacity and tendency to and does mislead and 
deceive the purchasing pubTic into the belief that the whiskies, bran
dies, gins, and other spirituous beverages sold by the respondent are 
manufactured and distilled by it from mash, wort, or wash, and has 
the. cap~city and tendency to and does induce the purchasing public, 
actmg m such belief, to purchase the whiskies, brandies, gins and 
other spirituous beverages rectified, blended and bottled by the re
spondent, thereby diverting trade to respondent from its competitors 
who do not by their corporate name or in any other manner misrepre-
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sent that they are manufacturers by distillation from mash, wort, or 
Wash of whiskies, brandies, gins, and other spirituous beverages, and 
thereby respondent does substantial injury to substantial competition 
in interstate commerce. 

PAn. 7. Notwithstanding the contemplated change by respondent in 
its name as aforesaid from "Distillers Brands, Inc." to "Distributors 
Brands" respondent has at all times asserted that it had the legal 
right to use its former misleading designation and the Commission 
ean under the circumstances have no assurance either that it has dis
eontinued such practice or that, if so, such discontinuance will endure. 

PAn. 8. Because of existing regulations promulgated under the 
Federal AlCohol Administration Act approved August 29, 1935 ( 49 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting 
Product "Distilled Gin," and requiring that the labels state who dis
tilled it, the Commission has excepted gins produced by respondent 
by redistillation of alcohol over juniper berries and Qther aromatics 
from the prohibitions of its order. . 

PAn. 9. The Commission's complaint in this case was issued prior 
to the decision of the United States Supreme Court in the case of 
A.. L. A. Schechter Poultry Corporation et al. vs. United States (295 
11. S. 495), and contained two counts. Count 1 specifically charged 
u violation of the Federal Trade Commission Act, and count 2 
charged that the practices of respondent, as hereinbefore set out, 
'Vere unfair methods within the meaning of the Federal Trade Com
lllission Act because they were in violation of Section 3 of Title I 
of the National Industrial Recovery Act, which was invalidated by 
~he aforesaid decision. For that reason the Commission is dismiss
lng the complaint as to count 2 thereof. 

CONCLUSION 

The aforesaid acts and practices of respondent, Distillers Brands, 
lnc., are to the prejudice of the public and of respondent's com
Petitors, and constitute unfair methods of competition in commerce 
'"ithin the intent and meaning of Section 5 of an Act of Congress, ap
Proved September 26,1914, entitled "An Act to create a Federal Trade 
()0mmission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

_This proceeding having been heard by the Federal Trade Com
llltssion upon the complaint of the Commission, the answer of re

l;:;Sl21"'-30-::i5 
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spondent, testimony and other evidence taken before John J. Keenan, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and brief filed herein 
in support thereof, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of an Act of Congress approved September 26, 1!)14, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes", 

It is O'rdered, That the respondent, Distillers Brands, Inc., its 
officers, representatives, agents and employees, in connection with 
the offering for sale or sale and distribution by it in interstate 
commerce or in the District of Columbia, of whiskies, gins, or other 
spirituous beverages (except gins produced by it through a process 
of rectification whereby alcohol purchased but not produced by 
respondent is redistilled over juniper berries and other aromatics), 
do cease and desist from : 

Representing, through the use of the word ''Distillers" in its cor, 
porate name, on all stationery, advertising, or labels attached to 
the bottles in which its said products are sold and shipped, or in anY 
other way by word or words of like import, (a) that respondent is 
a distiller of the said whiskies, gins, or other spirituous beverages; 
or, (b) that the said whiskies, gins, or other spirituous beverages 
were by it manufactured through a process of distillation; or (c) 
that respondent owns, operates or controls a place or places where 
any such products are by it manufactured by a process of original 
and continuous distillation from mash, wort or wash, through con
tinuous closed pipes and vessels until the manufacture thereof is 
completed, unless and until respondent shall actually own, operate, 
or control such a place or places. 

It is further m·dered, That the said complaint be and the Slllll6 

hereby is dismissed as to count 2 thereof. 
It is furtker ordered, 111at the said respondent, within 60 days 

from and after the date of sen-ice upon it of this order, shall file 
with the Commission a report or reports in writincr settincr forth . . "' ,., 
m deta1l the manner and form in which it is complying and haS 
complied with the order to cease and desist hereinabove set forth. 
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IN THE 1\IA TTER OF 

THE· SOLVOTONE COMPANY, AND JESSIE ROGERS, 
INDIVIDUALLY AND AS PRESIDENT THEREOF 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 9082. Complaint, lJiar. 18, 1937-Decision, Aug. 17, 1937 

Where a corporation engaged in sale and distribution of its "Solvotone" medi
cines or preparations, in commerce among the various States, direct to 
members of the consuming public and also to wholesale and retail drug
gists for resale, in substantial competition with others engaged in sale and 
distribution, among the various States and in the District of Columbia, of 
medicines of the same general kind and adapted to and used ·for same 
general purposes; and its president and principal owner, in active charge 
ot its business and responsible for its policies and conduct in relation to 
acts nnd practices as herein set forth ; in promoting sale of said 
medicines-

( a) Represented, in newspaper advertisements and in publications of general 
circulation, and in various other advertising matter circulated and dis
tributed direct to members of the purchasing public, both directly and 
through reproduction of testimonials or purported testimonial statements, 
that its said preparations constituted a cure, remedy, or competent and 
adequate treatment for gall-stones and ailments of the gall-bladder and 
diseases of the stomach or liver, and that said preparations were effective 
in treatment of stomach ulcers or cancer of the stomach, and that use 
thereof would remove gall-stones and prevent operations in such 'l'arious 
conditions above indicated, including appendicitis; and 

(b) Represented, as aforesaid, that use of such preparations would relieve 
tightness around the waist or. pain in the right side, regardless of cause 
thereof, including serious pathological conditions, and would end suffering; 

li'acts being medicines in question were not a cure, .remedy or competent and 
adequate treatment for gall-stones, ailments of the gall-bladder, or stomach 
and liver diseases, would not remove or relieve such stones or prevent an 
operation where they had <leveloped, were of no material use In treatment 
thereof or ailments of gall-bladder, or of value in treatment of stomach 
ulcers or cancers, and would not relieve tightness around waist, etc., 
When due to nny serious pnthological condition, were of no value, and 
might do great harm, where such pain was symptom of appendicitis, and 
would not end suffering nor prevent operation in aforesaid various cases, 
ordinarily evidenced by one or more of such symptoms as set forth by it; 

\Vith tendency to confuse, mislead, and deceive members of the public into the 
t>rroneous belirf that said medicines were a cure, remedy, or competent 
and adequate treatment for gall-stones and such various ailments and 
conditions as above stated, and that they would accomplish results above 
set forth, regardless of cause thereof, and that they were useful and 
effective in treatment of such various conditions and would end suffering 
and prevent operations as above noted, and of inducing members of the 
I>ubl!c to purchase its said medicin~ because of erroneous belief thus 
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engPIHlered, and to divert trade to it from competitors engaged in sale 
in interstate commerce of medicines of the same general kind as those 
sold by it, as well as those thus engaged in such sale of medicines adapted 
to !lnd used for treatment of various ailments and conditions for which 
its said medicines were adapted, and with effect of diverting to it busi
ness from competitors who do not misrepresent the therapeutic properties 
and effects of their medicines, but truthfully and accurately state such 
effects; to their substantial injury and prejudice: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

!ffr. llarry D. Michael for the Commission. 
llfr. Charles E. Jensby, of Chicago, Ill., for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that The Sol
votone Company, a corporation, and Jessie Rogers, individually and 
as president of said corporation, have been and are using unfair 
mehods of competition in commerce, as "commerce" is defined. in 
said act, and it appearing to said Commission that a proceeding by 
it in respect thereof would. be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

PAJL\GRAPJI 1. The said. respondent, The Solvotone Company, is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Illinois, with its office and principal 
place of business at 4303 Cottage Grove Avenue in the city of Chi· 
cago in said State. The respondent, Jessie Rogers, is president and 
principal owner of said corporation, and is, and has been, in active 
charge of, and responsible for the policies, and the conduct of the 
corporation in the acts and practices hereinafter set forth. 

PAn. 2. The said respondent, The Solvotone Company, is now, and 
has been since October 1, 1935, engaged in the sale and distribution 
of a medicine known and. described as "Soh·otone." Said respondent, 
in the course and conduct of its business, during the time aforesaid, 
causes and has caused its said medicine to be transported from its 
said place of business in Illinois to, into, and through States of the 
United States other than Illinois to the various purchasers thereof in 
such other States. Said respondent's usual method of sale of said 
medicine is direct to members of the consuming public, but it is also 
sold to wholesale and retail druggists through whom it is in turn 
.sold to members of the public. 
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PAn. 3. Other individuals, firms, and corporations in various States 
of the United States are and have been engaged in the sale and dis
tribution of medicines of the same general kind as that sold by 
respondent corporation, or adapted to and used for the same general 
purposes for which said medicine is adapted. Said respondent cor
poration has been, during the aforesaid time, in substantial competi
tion in commerce between and among the various States of the United 
States in the sale of said medicine with such other individuals, firms, 
and corporations. . 

PAn. 4. Respondents, in promoting the sale of said medicine, make 
Use of advertisements published in newspapers and other· publica
tions of general circulation, as well as circulars and other.advertising 
lBatter circulated and distributed direct to members of the purchas
ing public. In all of said advertisements it is represented that said 
lBedicine is a cure, remedy, or competent and adequate treatment for 
gallstones, ailments of the gall bladder, and stomach and liver dis
eases; and for tightness around the waist, and pain in the right side, 
regardless of the cause thereof, and that its use in such conditions 
Will end suffering and avoid operations. Examples of such statements 
and representations are the following: 

STOMACH PAINS, COLIC ATTACKS, PAIN IN RIGHT SIDE, arising 
functional disorders of the Liver, Gallbladder, Indigestion, heavy load in 
stomach, tightness around waist, or constipation, often quickly 
relieved with this Safe Home Treatment. Avoid operation if 
Possible. Don't suffer longer. Send today for FREE trial. 

FREE trial 
box 

There's no obligation. Write Quick. SOLVOTONE CO., 67-S, 4303 Cottage 
Grove, Chicago. 

* * * Dr. Rogers' safe home treatment for stomach distress, liver, and 
·bile symptoms, * • *· 

Solvotone is a combination of medicinal agents designed to act indirectly on 
the bile, liver, and gall-bladder, tending to restore the solvent power of the 
bile, • * • 

There is no need for you to suffer any longer. Dr. Rogers' Solvotone, the 
medicine that has brought relief to thousands upon thousands of stomach and 
gallstone sufferers, • • • 

Practically every form of stomach and gall bladder trouble arising from 
functional disturbances of the liver and bile yields to Solvotone, 

* • * Solvotone relieved their pains and made an operation unnecessary. 
Relieved of gallstone suffering after 13 years. 
Gallstone & Stomach .Ailment Prescription. 
Dr. Rogers' Solvotone * • * for Stomach Distress-Gallstones-Liver 

Troubles-Colic Pains. 

PAn. 5. That respondents, in advertisements a,nd circular matter, 
Published and distributed as aforesaid, represent directly or by im
Plication or by use of the statements of others, that said medicine is 
a cure for serious and dangerous conditions of the human body such 
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as gallstones, appendicitis, ulcer of the stomach, cancer of the stom
ach, etc., and that its use prevents the necessity for surgical opera
tions to relieve such conditions. Examples of such representations 
are the following: 

If you have a deep-seated case of long standing and suffer from frequent 
attacks of colic, pain In the right side or in the pit of the stomach, a feeling 
like a heavy load in the stomach or lilce a band drawn tightly around the 
waist, Solvotone may give yon the relief you have been looking for * * * 

* • • I was preparing for an operation for gallstones • • * The first 
dose of SOLVOTONE relieved me * * • 

People from all over America tell how Solvotone relieved their pains and 
made an operation unnecessary. 

Saved from Dangerous Operation. 
• • * I thought myself it was an operation or death, but thanks to your 

wonderful remedy I am now well. 
* • • the doctors advised an operation, but thanks to Solvotone, it was 

advoided • • • 
To you who suffer from * • * that sharp pain and burning sensation 

around the waist, pain in the right side • • • Do you know that these 
symptoms, If neglected, often lead directly to the operating table . 

• • .. • • • • 
Solvotone Is a Safe Home Treatment for just such conditions • • • 
Avoid An Operation if Possible-Try·Solvotone First. 
Let them tell you how SOLVOTONE made it unnecessary to submit to au 

operation, how they were relieved from agonizing colic pains and terrible 
stomach distress. 

Solvotone • • • saved me from an operation and entirely relieved me. 
Solvotone • • • in hundreds of cases on record has completely ended the 

need of an operation, even in very aggravated cases. 

PAR. 6. In truth and in fact, said medicine is not a cure, remedy 
or competent and adequate treatment for gallstones, ailments of the 
gall bladder, or stomach and liver diseases. It will not relieve 
tightness around the waist, or pain in the right side when such 
conditions are d~e to any one of many causes. It will not remove 
gallstones nor will its use prevent an operation where gallstones 
have developed. It is of no material use in the treatment of gall
stones or ailments of the gall bladder. It is of no value, and may do 
great harm, when used for a pain in the right side where such 
symptom is occasioned by appendicitis, as is often the case. It is 
of no value in the treatment of stomach ulcers or in the treatment 
of cancer of the stomach. Its use will not end suffering nor will it 
prevent operations in cases of appendicitis or of stomach ulcers or 
of cancer of the stomach, one or more of which conditions may, and 
usually do, show some of the symptoms listed by respondents ns set 
forth in paragraphs 4 and 5 hereof. 
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PAn. 7. The use by respondents of tl1e foregoing statements and 
representations, and other similar thereto, in offering for sale and 
selling said medicine has had, and now has, the tendency and capacity 
to, and does, in fact, mislead and deceive purchasers and prospective 
purchasers thereof into the erroneous and mistaken belief that such 
representations are true and induces them to purchase said medicine 
on account thereof. The result of respondents' said practices is 
to unfairly divert trade to respondent corporation from competitors 
engaged in the sale, between and among the various States of the 
United States, of medicines of the same kind, or similar to that 
sold by respondents, as well as those adapted to and used for the 
treatment of various bodily conditions for which respondents' said 
llledicine is adapted. 

There are among the competitors of said respondent corporation 
those who do not make the same or similar misleading representations 
as those made by respondents, as herein set out, but who truthfully 
and accurately state the facts in regard to the therapeutic effects of 
the medicines sold by them. As a result of respondents' practices, 
as herein set forth, injury has beeri and is now being done by 
respondents to competition in commerce between and among the 
various States of the United States. 

PAn. 8. The above acts and things done by respondents are all to 
the injury and prejudice of the public and of competitors of 
respondent corporation and constitute unfair methods of competition 
in interstate commerce within the intent and meaning of Section 5 
of an Act of Congress entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of! an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on March 18, 1937, issued and served 
its complaint in this proceeding upon respondents, The Solvotone 
Company, a corporation, and Jessie Rogers, individually and as 
president of said corporation, charging them with the use of unfair 
lnethods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint, and the filing of 
respondents' answer thereto, a stipulation as to the facts was agreed 
Upon by and between "\V. T. Kelley, Chief Counsel for the Com
lllission, and the respondents by which it was agreed that the 
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statement of facts so agreed upon should be taken as the facts in 
this proceeding and in lieu of testimony in support of the charges 
stated in the complaint, or in opposition thereto. It was further 
agreed that said Commission might proceed upon such statement of 
facts to make its report stating its findings as to the facts (including 
inferences from said stipulated facts) and its conclusion based thereout 
and enter its order disposing of the proceeding without the presenta
tion of argument or the filing of briefs. Said stipulation as to the 
facts has been duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, and the 
statement of facts agreed to, as aforesaid, in lieu of testimony, briefs 
and oral arguments of counsel having been waived, and the Com
mission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The said respondent, The Solvotone Company, is 
a corporation organized, existing and doing business under and by 
virtue of the laws of the State of Illinois, and its office and prin
cipal place of business at 4303 Cottage Grove Avenue in the citY 
of Chicago in said State. The respondent, Jessie Rogers, is presi
dent and principal owner of said corporation, and is and has been 
in active charge of the business thereof, and is and has been re
sponsible for its policies and its conduct in relation to the acts 
and practices hereinafter set forth. 

PAR. 2. The said respondent, The Solvotone Company, is noW 
and has been since October 1, 1935, engaged in the sale and distribu· 
tion in commerce between and among the various States of the United 
States of a medicine known and described as "Solvotone." Said 
respondent, in the course and conduct of its business, during the 
time aforesaid, causes and has caused its su.i<l medicine to be tra11S· 
ported from its said place of business in Illinois to, into and through 
States of the United States other than Illinois to the various pur· 
chasers thereof in such other States. Said respondent's usual method 
of sale of said medicine is direct to members of the consuming public, 
but said medicine is also sold to wholesale and retail druggists 
through whom it is in turn sold to members of the public. 

PAn. 3. During the time aforesaid other individuals firms and . ' ' ~orporatwns in various States of the United States are and have 
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been engaged in the sale and distribution in commerce between and 
among the various States of the United States and in the District 
of Columbia, of medicines of the same general kind as that sold 
by respondent corporation or adapted to and used for the same 
general purposes for which said medicine is adapted. Said re
spondent corporation has been, during the aforesaid time, in substan
tial competition in commerce between and among the various States 
of the United States in the sale of said medicine with such other in
dividuals, firms, and corporations. 

PAn. 4. Respondents, in promoting the sale of said medicine, 
make use of adYertisements published in newspapers and other pub
lications of general circulation, as well as circulars and other ad
vertising matter circulated and distributed direct to members of 
the purchasing public. 

Examples of statements and representations contained in said 
advertising matter are the following: 

STOMACH PAINS, COLIC ATTACKS, PAIN IN RIGHT SIDE, arising 
functional disorders of the Liver, Gallblatluer, Indigestion, 
heavy loud in stomach, tightness around waste, or constipa- I FREhl trial 
tlon, often quickly relieved with this Sate Ilome Treatment. box 

Avoid operation if possible. Don't suffer longer. Send today for FREE trial. 
There's no obligation. Write Quick. SOLVOTON"E CO. 67-S, 4303 Cottage 
Grove, Chicago. 

Solvotone is a combination of medicinal agents designed to act Indirectly on 
the bile, llver and gall-bladder, tending to restore the solvent power of the 
bile, • • • 

Practically every form of stomach and gall bladder trouble arising from 
functional disturbances of the liver and bile yields to Solvotone. 

Relieved of gallstone suffering after 13 years. 
Dr. Rogers' Solvotone * • * for Stomach Distress-Gallstones - Liver 

Troubles-Colic Pains. 

PAn. 5. Respondents, in advertisements and circular matter, pub
lished and distributed as aforesaid, also make representations of 
'Vhich the following are examples: 

If you have a deep-seated case of long standing and, suffer from frequent 
attacks of colic, pain in the rlght side or in the pit of the stomach, a feeling 
like a heavy load In the stomach or like a band drawn tightly around the 
Waist, Solvotone may give you the relief you have been looking for • * * 

• * * I was preparing for an operation for gallstones • * "'The first 
dose of SOL YO TONE relieved me * * * 

• • * I thought myself It was an overatiou or death, but thanl>s to your 
""Onderful remedy I am now welL 

To you who suffer from * • * that sharp pain and burning sensation 
around the waist, pain in the right side * * * Do you know that these 
8Yillptoms, if neglected, often lead uirectly to the operating table * * * 

Solvotone is a Safe Home Treatment for just such conditions * * • 
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Avoid An Operntlon if Possible- Try Solvotone First. 
Let them tell you how SOLVOTONE made it unnecessary to submit to an 

operation, how they were relieved from agonizing colic pains and terrible 
stomach distress. 

Solvotone * * * saved me from an operation and entirely relieved me. 
Solvotone * • • in hundreds of eases on record has completely ended the· 

need of an operation, even In very aggravated cases. 

PAR. 6. Respondents' said medicine consists of three preparations 
which are referred to herein as No. 1, No. 2, and No. 3, respectively. 
The qualitative formulae, with quantitative formulae per tablet, are 
as follows: 

No. 1. Ext. Nux Vomica ________________________________ ~o gr. 

I~xt. Rhubarb---------------------------------- 14 gr. 
Powd. Ipecac---------------------------------- 1fs gr. 
Powd. Capsicum _______________________ ._ _______ :1,4 gr. 

Ext. Gentian----------------------------------- 1 gr. 
Pancreatin Ext-------------------------------- 1 gr. PPpsln _________________________________________ 1 gr. 

Sugar coated olive green 
No. 2. Sodium Phosphate------------------------------ 15 grs. 

Oil PeppermlnL------------------------------- % gr. 
No. 3. Ext. Cascara Sagrada-------------------------- 1 gr. 

Ext. Belladonna Leaves------------------------ % gr. 
Powdered Ipecac·------------------------------ 1fs gr. 
Podophyllum----------------------------------- lfs gr. Aloin ___________________________________________ ~o gr. 

Chocolate coated ------------------------------- ~o gr. 

Respondents' said preparations are directed to be taken together in 
the treatment of the conditions for which they are recommended. 
It is directed that said medicine be taken as follows: 

No. 1.-0ne tablet before each meal. 
No. 2.-0ne tablet after each meal-either swallowed whole or dissolved 

in hot water. 
No. 3.-0ne to four tablets each day if constipated. 

PAR. 7. The representations of respondent as aforesaid, import 
and imply and serve as representations to the effect that respondents' 
said medicine is a cure, remedy, or competent and adequate treatment 
for gall-stones, ailments of the gall-bladder, and stomach and liver 
diseases, and for tightness around the waist, and pain in the right 
side, regardless of the cause thereof, and that the use thereof in 
such conditions will end suffering and avoid operations; that it will 
remove gall-stones; and that its use will make operations unnecessary 
in serious conditions referred to generally by references to symptoms 
and organs and parts of the body which, by implication, include 
appendicitis, ulcers of the stomach and cn.ncer of the stomach. 
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PAR. 8. In truth and in fact said medicine is not a cure, remedy 
or competent and adequate treatment for gall-stones, ailments of the 
gall, bladder, or stomach and liver diseases. It will not relieve tight
ness around the waist, or pain in the right side, when such conditions 
are due to any serious pathological condition. It will not remove 
or relieve gall-stones nor will its use prevent an operation where 
gall-stones have developed. It is of no material use in the treatment 
of gall-stones or ailments of the gall-bladder. It is of no value, 
and may do great harm, when used for pain in the right side where 
such symptom is occasioned by appendicitis, as is often the case. It 
is of no value in the treatment of stomach ulcers or in the treatment 
of cancer of the stomach. Its use will not end suffering nor will it 
prevent operations in cases of appendicitis or of stomach ulcers or 
of cancer of the stomach, one or more of which conditions may and 
usually do show some of the. symptoms as set forth in the representa
tions of the respondent as aforesaid. 

PAR. 9. The representations of respondents as aforesaid, have had 
and do have the tendency and capacity to confuse, mislead and de
ceive members of the public into the belief that said medicine is a 
cure, remedy or competent and adequate treatment for gall-stones, 
ailments of the gall-bladder, and stomach and liver diseases; that 
it will relieve tightness around the waist and pain in the right side, 
regardless of the cause thereof, and when such conditions are due 
to serious pathological conditions; that it will remove gall-stones and 
that its use will prevent an operation where gall-stones have de
veloped; that it is useful and effective in the treatment of gall-stones, 
appendicitis, stomach ulcers, and cancer of the stomach, and that 
its use will prevent operations for such conditions as well as other 
serious pathological conditions; and that its use will end suffering, 
When such are not the facts. Said representations of respondents 
have had and do have the tendency and capacity to induce members 
of the public to purchase said medicine because of the erroneous 
beliefs engendered as above set forth, and to divert trade to re
spondent corporation from competitors engaged in the sale, in inter
state commerce, of medicines of the same general kind as that sold 
by respondent corporation as well as those so engaged in such sale 
of medicines adapted to and used for the treatment of the various 
ailments and conditions for which said medicine is adapted. There 
Were and are among the competitors of the respondent corporation 
those who do not misrepresent the therapeutic properties and effects 
of the medicines sold by them but who truthfully and accurately 
state the therapeutic effects thereof. Respondents' said acts and 
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practices tend to and do in fact divert business to respondent cor
poration from its said competitors to the substantial injury and 
prejudice of such competitors. 

CONCLUSION 

The aforesaid acts and practices of the respondents, The Solvotone 
Company, a corporation, and Jessie Rogers, individually and as 
presiden~ of said corporation, are to the prejudice of the public and 
of the competitors of the respondent corporation, and constitute un
fair methods of competition in commerce, within the intent and 
meaning of Section 5 of an Act of Congress approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND' DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondents, and an agreed statement of facts in lieu of testimony, 
briefs and oral argument having been waived, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of an Act of Congress 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondents, The Solvotone Company, a 
corporation, its officers, and Jessie Rogers, an individual, and their 
respective representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of certain medicinal prep
arations now known and described as "Solvotone," or of said prep· 
arations, or any other preparations of the same or similar formulae 
or therapeutic effect, sold under that name, or any other name, ill 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing directly or by implication, or by 
use of the statements, endorsements or testimonials of others: 

1. That said preparations constitute a cure, remedy, or competent 
and adequate treatment for gall-stones, ailments of the gall-bladder, 
or for diseases of the stomach or liver. 

2. That the use of said preparations will relieve tightness around 
the waist or pain in the right side regardless of the cause thereof 
or when such symptoms are due to any serious pathological condition. 

3. That the use of said preparations will remove gall-stones or will 
prevent an operation where gall-stones have developed. 
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4. That said preparations are useful or effective in the treatment 
of gall-stones, stomach ulcers, or cancer of the stomach or any other 
serious pathological condition or will prevent an operation in any 
such condition. 

5. That the use of said preparations will end suffering. 
It is further ordered, That the respondents shall, within 60 days 

after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they ha1e complied with this order. 
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IN THE MATIER OF 

KEELEYS, INC. 

COl\li'LAI:-<T FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATJO:>l 
OF SEC. 5 OF AN ACT OF CO:-<GRESS APPROVED SEPT. !!G, lOU 

Docket 811!. Complaint, Apr. 21, 1987-Decision, Aug. 17, 1987 

Where a corporation engaged in manufacture and sale of candy, including numer
ous assortments which were so packed and assembled as to involve use ot 
a lottery scheme when sold and distributed to consumers thereof, and 
some of which, along with punchboard supplied, were composed of a 
number of boxes or packages of candy of varying size, for sale and dis
tribution to customers under a plan or scheme, and in accordance with 
said board's explanatory legend, by which purchaser received, for the five 
cents paid, one of said boxes or nothing other than privilege of making a 
punch, dependent upon number punched by chance, or the making of the 
last punch In each of the sections into which board was divided, or the 
making of the last punch of the entire board-

Sold, to wholesalers and jobbers and to retailers for display and resale to 
purchasing public In accordance with afor~.>said sales plan, said assort
ments, and thereby supplil'd to and placl'd In the hands of others the 
means ot conducting lotteries in the sale of such products in accordance 
with such plan, and thus sold, itself, in retail establishment of its own, 
such assortments, contrary to public policy long recognized by the common 
law and criminal statutes, and to an established public policy of the 
United States Government, and in competition with many wlJO, unwilling 
to offer and sell candy so packed and assembled, as above described, or 
otherwise arranged and packed for sale to purchasing public as to involve 
a game of chance, refrain therefrom; 

With capacity and tendrncy to induce purchasers of Its said products to buY 
same in prefprenee to eandy of'J'Pred and sold by competitors, and with 
result that many deall'rs in, and ultimate purehasl'rs ot, candy were 
attraeted by said method and mmml'r of packing same and by plemeut 
of chance lnvohwl In sale tlwreof as aforl'said, and thereby induced to 
buy its said candy, thus pnckE>d and ~>old by it, in preferPnce to tbflt 
offered and sold by said competitors who do not use same or equivalent 
method, and wlth tendeney aud capaeity, because of said game ot ehance, 
to divert to it trade from Its compPtitors, as aforesaid, who do not use 
such or equivalent method, exclude from said trade all competitors who 
do not use such ml'thod bPcause unlawful, lE>ssen competition In candY 
trade, and tend to crPate a monopoly thereof in It and in such other 
eompetltors as do use sueh lliPthod, and dl'prive purchasing publlc ot 
benefit of free comvet!tlon in trade In question, and eliminate therefroJll 
all actual, and Pxelude therefrom all potential, competitors who do not 
adopt and use such or equlvall'nt method: 

Jlcld, That such methods, nets and practicl's, under the conditions and clr
cumstanceR set forth, WPre all to the prejudice of the public and com· 
pPtitors and constituted unfair methods of competition. 
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Before Mr. Ilenry M. White, trial examiner. 
Mr. Ilenry 0. Lank and. Mr. P. 0. [(oltMlci for the Commission. 
Mr. II. Hartland Hallida:y, of Salt Luke City, Utah, for 

l'espond.ent. 
COMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
September 2G, 1914-, entitled, "An Act to create a Federn.l Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that 
l\:eeley's, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
1ls "commerce" is defined in said act, and. it appearing to said Com
mission that a proceeding by it in respect thereof would be in the 
Public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized and doing 
business under the laws of the State of Utah, with its principal 
<>ffice and place of business located at 258 South State Street in Bait 
Lake City, Utah. It is now, and for several years last past has 
been, engaged in the manufacture of candy and in the sale and dis
tribution thereof to wholesale dealers and jobbers and. to retail 
<lealers located at points in the various States of the United States, 
and is also engaged in the sale and distribution of candy and candy 
Products to the consuming public in the State of Utah. It causes 
~nd has caused its said candy when sold. to be transported from 
lts principal place of business in Salt Lake City, Utah, to whole
.sa}e and retail purchasers thereof in the State of Utah and. in other 
States of the United States at their respective places of business. 
''fhere is now, and has been for several years last past, a course of 
trade and. commerce by said. respondent in such candy between and 
ntnong the States of the United States. In the course and conduct 
0.f said business, respondent is in competition with other ~orpora
hons and with partnerships and individuals engaged in the manu
facture of candy and in the sale and distribution thereof in com
lllerce between and among the various States of the United States . 
.. PAn. 2. In the course and conduct of its business, us described. 
111 paragraph 1 hereof, respondent sells and has sold. to wholesale 
dealers and jobbers and to retail dealers assortments of candy so 
l)acked and assembled as to involve the use of a lottery scheme when 
~old and distributed to the consumers thereof, and it has also, in 
Jts retail establishment, sold to the consuming public such assort
lnents by means of a lottery scheme. 
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Such assortments are composed of a number of boxes or packages 
of candy of varying size, together with a <levice commonly called a 
''punchboard." The boxes or packages of candy contained in said 
assortments are distributed to purchasers in substantially the follow
ing manner: 

Said punchboard contains a number of holes divided into sections. 
A slip of paper bearing a printed number is secreted in each hole. 
The punchboard also bears at the top thereof a number of printed 
legends or statements informing customers and prospective customers 
which numbers receive a box of candy and the size thereof. Sales 
are 5¢ each, and a purchaser who obtains one of the numbers calling 
for a box of candy is entitled to receive the same as a prize and with
out a<lditional charge. The purchaser of the last punch in each sec
tion and the purchaser of the last punch on the board are entitled to 
receive a specified box or package of candy as a prize and without 
additional charge. Purchasers of punches, who do not procure one 
of the numbers calling for a box of candy, receive nothing for their 
money other than the privilege of punching a number from said 
board. The numbers on said printed slips secreted in said punch
board are effectively concealed from purchasers and prospective pur
chasers until a selection has been made and the printed slip punched 
from the board. The boxes or packages of candy are thus d.istributed 
to the consuming public wholly by lot or chance. 

Respondent sells and distributes numerous assortments, all of 
which involve substantially the same principle or sales plan as 
described above, but varying in detail. 

PAn. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments resell the same to retail dealers, and such retail 
dealers and the retail dealers to whom respondent sells direct, and 
the respondent in ~ts retail establishments, expose said assortmen.ts 
for sale and sell sa1d packages of candy to the purchasing public 1n 

accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lot
teries in the sale of its products in accordance with the sales plan 
hereinabove set forth; and respondent in its retail establishments 
conducts lotteries in the sale of its products to the consuming public. 
Such sales plan has the capacity and tendency of inducing purchaser~ 
thereof to purchase respondent's said products in preference to candY 
offered for sale and sold by its competitors. 

PAR. 4. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to 
procure a box or package of candy. 
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The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an established public policy of the Government of the 
United States. The use by respondPnt of said method has the tend
ency unduly to hinder competi"tion or create monopoly in the candy 
trade in this, to wit: that the use thereof has the tendency and 
capacity to exclude from said trade competitors of respondent who 
do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

l\fany persons, firms, and corporations who make and sell candy 
in competition with the respondent, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involYe a game of chance, and such competitors refrain 
therefrom. 

PAn. 5. Many dealers in nnd ultimnte purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner nbove described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is un
lawful; to lessen competition in said candy trade and to tend to 
create a monopoly of said candy trade in respondent and in such 
other competitors of respondent as use the same or an equivalent 
l11ethod; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by respond
ent has the tendency and capacity to eliminate from said candy 
trade all actunl competitors and to exclude therefrom all potential 
competitors who do not adopt and use said method or an equh·alent 
method. 

PAn. G. The aforenwntioned method, acts and practices of respond
~nt are all to the prejudice of the public and of respondent's compet
Itors, as hereinabove alleged. Said method, acts, and practices 

158121m--30----56 
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constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of nn Act of Congress, approved 
September 2G, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 2G, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its po,vers and duties, and for other purposes," 
the Federal Trade Commission, on April 24, 1937, issued and on 
April 27, 1937, served its complaint in this proceeding upon the re· 
spondent, Keeley's, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro· 
visions of said act. After the issuance of said complaint and the 
filing of respondent's answer thereto, the Commission, by order en· 
tered herein, granted respondent's motion for pennission to withdraw 
said answer and to file in lieu thereof its substitute answer dated 
August 4, 1937, admitting all the material allegations of the com· 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, which substitute answer was duly filed 
in the office of the Commission. Thereafter, this proC{'eding regularly 
came on for final hearing before the Commission on the said com
plaint and the substitute answer, and the Commission having duly 
considered the matter and being now fully ndvised in the premises 
finds that this proceeding is in the interest of the public nnd makes 
this its findings as to tim facts nnd its conclusion drawn therefrom. 

FINDINGS AS '1'0 TilE FACTS 

PAnAGRAPII 1. Respondent is a corporation organized and doing 
business under the laws of the State of Utah, with its principal office 
and place of business located at 258 South State Street in Salt Lake 
City, Utah. It is now, and for several years last past has been, en
gaged in the manufacture of candy nnd in the sale and distr·ibution 
thereof to wholesale dealers and jobbers and to retail dealers located 
at points in the various States of the United States, and is also en
gaged in the sale nnd distribution of candy nnd candy products to 
the consuming public in the Stnte of Utah. It causes and has cnused 
its said candy when sold to be transported from its principal plnce 
of business in Salt Lake City, Utah, to wholesale and retnil purchasers 
thereof in the State of Utah and in other States of the United Stutes 
at their respecth·e places of business. There is now, and has been 
for several years last past, a course of trade nml commerce by said 
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respondent in such candy between and among the States of the United 
States. In the course and conduct of said business, respondent is in 
competition with other corporations and with partnerships and in
dividuals engaged in the manufacture of candy and in the sale and 
distribution thereof in commerce between and among the various 
States of the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers and jobbers and to retail dealers assortments of candy so 
packed and assembled as to involve the use of a lottery scheme when 
sold and distributed to the consumers thereof, and it has also, in its 
retail establishments, sold to the consuming public such assortments 
by means of a lottery scheme. Such assortments are composed of 
a number of boxes or packages of candy of varying size, together 
With a device commonly called a "punchboard." The boxes or pack
ages of candy contained in said assortments are distributed to pur
chasers in substantially the following manner: Said punchboard con
tains a number of holes divided into sections. A slip of paper 
bearing a printed number is secreted in each hole. The punchboard 
also bears at the top thereof a number of printed legends or state
lllents informing customers and prospective customers which num
bers receiYe a box of candy and the size thereof. Sales are 5¢ each, 
and a purchaser who obtains one of the numbers calling for a box of 
candy is entitled to receive the same as a prize and without addi
tional charge. The purchaser of the last punch in each section and 
the purchaser of the last punch on the board are entitled to receive 
a specified box or package of candy as a prize and without additional 
charge. Purchasers of punches, who do not procure one of the num
bers calling for a box of candy, receive nothing for their money 
other than the privilege of punching a number from said board. 
'I'he numbers on said printed slips secreted in said punchboard are 
effecth·ely concealed from purchasers and prospective purchasers 
Until a selection has been made and the printed slip punched from 
the board. The boxes or packages of candy are thus distributed to 
the consuming public wholly by lot or chance. 

Respondent sells and distributes numerous assort~ents, .all of 
Which involve substantially the same principle or sales plan as de
scribed above, but varying in detail. 

PAR. 3. The wholesale dealers and jobbers to whom respondent sells 
its assortments resell the same to retail dealers, and such retail 
dealers and the retail dealers to whom respondent sells direct, and 
the respondent in its retail establishments, expose said assortments 
for sale and sell said packages of candy to the purchasing public in 
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accordance with the aforesaid sales plan. Respondent thus supplies 
to and phtces in the hands of others the means of conducting lot
teries in the sale of its products in accordance with the sales plan 
hereinabove set forth; and respondent in its retail establishments 
conducts lotteries in the sale of its products to the consuming public. 
Such sales plan has the capacity and tendency of inducing pur
cha:-ers thereof to purchase respondent's said products in preference 
to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of candy to the purchasing public in the manner 
above found in,,olves a game of chance or the sale of a chance to 
procure a box or package of candy. The use by respondent of said 
method in the sale of candy, and the sale of candy by and through the 
use thereof and by the aid of said method, is a practice of the sort 
which the common law and criminal statutes have long deemed con
trary to public policy, and is contrary to an established public policy 
of the Government of the United States. The use by respondent of 
said method has the tendency unduly to hinder competition or 
create monopoly in the candy trade in this, to wit: that the use 
thereof has the tendency and capacity to exclude from said trade 
competitors of respondent who do not adopt and use the same method 
or an equivalent or similar method involving the same or an equiva· 
lent or similar element of chance or lottery scheme. Many persons, 
firms, and corporations who make and sell candy in competition with 
respondent are unwilling to offer for sale or sell candy so packed 
and assembled as above described, or otherwise arranged and packed 
for sale to the purchasing public so as to involve a game of chance, 
and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondent and 
in such other competitors of respondent as use the same or an 
equivalent method; and to deprive the purchasing public of the 
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benefit of free competition in said candy trade. The use of said 
method by respondent has the tendency and capacity to eliminate 
from said candy trade all actual competitors and to exclude there
from all potential competitors who do not adopt and use said method 
or an equivalent method. 

CONCLUSION 

The aforesaid method, acts and practices of respondent, Keeley's, 
Inc., a corporation, under the conditions and circumstances set forth 
in the foregoing findings of fact, are all to the prejudice of the 
public and respondent's competitors, and constitute unfair methods 
of competition in commerce within the intent and meaning of Section 
5 of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the substitute 
answer dated August 4, 1937, filed herein by respondent, admitting 
aU the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
~nd the Commission having made its findings as to the facts and 
lts conclusion that said respondent has viol:.tted the provisions of an 
Act of Congress, approved September 26, 191-1, entitled ".An Act to 
ereate a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 
. It is ordered, That the respondent, Keeley's, Inc., a corporation, 
lts officers, agents, representati,·es, and employees, in connection "·ith 
the offering for sale, sale and distribution in interstate commerce 
{)f candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
b? made, or may be made, by means of a lottery, gaming uevice, or 
glft enterprise . 
. 2. Supplying to or placing in the hanus of wholesale dealers and 
Jobbers or retail dealers assortments of candy which are used, or 
'"hich may be used, without alteration or rearrangement of the 
<:ontents of such assortments, to conduct a lottery, gaming device, 
?r gift enterprise in the sale or distribution of the candy contaiued 
111 said assortments to the public. 
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3. Packing o.r assembling in the same assortment of candy for sale 
to the public at retail boxes of candy, together with a device com
monly called a "punchboard," which punchboard is for use, or which 
may be or is designed to be used, in distributing or selling said candy 
to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a "punchboard," either with assortments of candy 
or separately, bearing a legend or legends or statements informing 
the purchasing public that the candy is being sold to the public by 
lot or chance or in accordance with a sales plan which constitutes a 
lottery, gaming device, or gift enterprise. 

It is ju1·ther ordered, That the responden£, Keeley's, Inc., a cor
poration, shall, within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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IN THE MATTER OF 

PUBLIC SERVICE INSTITUTE, INC. 

CmiPLAI~T. FINDINGS, AND ORDER I~ REGARD TO THE ALLEGED VIOL.\TIO~ 
OF SEC. 1) OF AN ACT OF CO::-IGRESS APPROVED SEPT. 26, 19H 

Docket 304-'1. Complaint, Jan. 29, 19J"t-Decision, Aug. 18, 1937 

Where a corporation engaged In sale and distribution of correspondence 
courses of study and instruction designed and intended to prepare stu
dents for e:s:aminatlons for certain United States civil service llOsitions, 
in substantial competition with those similarly engaged and also with 
those engaged In sale and distribution in commerce of corre!i'pondence 
courses of study and Instruction in other llnes-

(a) Represented, directly or by implication, through statements in circulars, 
folders, and other printed matter distributed to the public by mail or 
otherwise, and through its salesmen, that the business conducted by it 
was operated on a large and substantial basis with a staff of twenty or 
more teac·hers or qualified Instructors, and that its said staff was made 
up exclusively, or In the majority, of former Government employees who 
were experts on the subject of civil· service examinations by reason of 
previous Government employment or prior connection with the United 
States Civil Sen·iee Conuuil:lslon, ns well as by general education and 
other experience, facts being It did not have as many as twenty teachers 
and instructors on its stnlf allll its said stalf was not made up, In whole 
or in large part, of such former Government employees, and its said 
Instructors were not civil service experts by reason of previous Govern
ment connection; 

(b) Represented, as aforPsald, thnt it conducted a large residence school 
where Individual Instruction was given to large numbers of students, 
and that enrollment tor Its courses of study and instruction constituted 
enrollment for a civil sen·lce examination or position, or both, and 
that It was an agency of, or connected with, the United States Govern
ment, facts being it did not conduct a residence school, enrollment in 
its courses did not constitute enrollment for such an examination or 
position, and It was not an agency of, nor connected with, the Government; 

(c) Itepresented, as aforesaid, that the position of railway mail clerk in snell 
service was a desirable one with relatively short working hours, and 
that thousands of Its students had successfully passed civil service ex
aminations and recelve<l appolntm!'nts In the Government service, and 
that, at that time, more thnn two thousand people had enrolled and 
fully completed Its course of study, facts being hours of such clerks were 
not, as a regular thing, short, and no such number of its students had 
successfully passed examinations, as aforesaid, and receh·ed appoint
ment, nor had any sueh number as above set forth at that time fully 
completed its courses; 

(d) Represented, ns aforesaid, that those who purchased Its said courses direct, 
without the intervention of salesmen, were enabled to secure at lower 
Prices not only the same material for study, but also the Identical services 
therewith, and same supervision as olfered and given by it In the courses 
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of study and instruction sold by salesmen, facts being same service and 
supervision were not given when study material was sold direct as when 
courses were sold, as aforesaid, by salesmen; and 

(e) Misleadingly represented, through its salesman and through use of a 
so-called refund agreement which it entered into with its students, that 
Government positions were guaranteed to those who successfully com
pleted its courses, and that all sums paid therefor would be refunded if 
no such position was securell thereby, through use of terms nnd conditions 
in agreement in question contingent, among other things, upon taking 
first examination for which student was qualified, and written application, 
or training, without additional cost for future examination until same 
should be passed with an eligible grade, facts being conditions imposed 
were difficult of fulfillment and conditions precedent upon which refund 
depended were uncertain and might not exist or happen, due to uncer
tainty of civil service examinations and remote chances for appointment 
even for passing candidates, and possibility of either Government position 
or refund was remote in great majority of cases; 

With tendency and capacity to confuse, mislead and deceive members of the 
public into the belief that it conducted a large school with a staff of twenty 
or more qualified teachers, and that the facts as to its nature, operations, 
attentlance, and advantages and opportunities, etc., were as hereinabove 
set forth, and to induce such meml.Jers to purchase its said courses of 
study and instruction l.Jecau,.;e of the various erroneous beliefs thus engen
dered, null to divert trade to it from competitors similarly engaged and 
from those engaged in such sale in other lines of study, and with effect 
of diverting business to it from competitors, included among those above 
set forth, who llo not mnke the snme or similar misleading representations 
but truthfully and accurately state the facts in regard to their courses, as 
wE'll as in regard to other matters connected therewith; to their substan
tial injury and prE-judice: 

Held, 'l'hat such acts and practices were to the prejudice of the publlc and 
competitors nnd constituted unfair methods of competition. 

11/r. Ilarry D. llfichaeZ for the Commission. 

CmrPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An .Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, havinO' reason to believe that Public 
S 

. I:> 

erviCe Institute, Inc., a corporation, hereinafter referred to as re-
spondent, has been and is using unfair methods of competition in 
commerce as "commerce'' is defined in said act, and it appearing to 
said Comnussion that a procreding by it in respect thereof would be 
in the public interest, hereby issues its comr)Iaint statinO' its charges 
. h I:> m t at respect as follows: 

P ARAORAPH 1. That said respontlent Public Service Institute Inc., . . . ' ' 1s a corporatwn orgamzed, existing, and doing business under and by 
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virtue· of the laws of the State of Missouri, with its office and prin
cipal place of business at 425 DeBaliviere Avenue, in the city of 
St. Louis, in said State. 

PAR. 2. That said respondent, Public Service Institute, Inc., is 
now, and has been since September 25, 1935, engaged in the sale and 
distribution of courses of study and instruction designed and in
tended for prE'paring students thereof for examinations for certain 
civil service positions under the United States Government, which 
said courses of study and instruction are pursued by correspondence 
through the medium of the United States mails. That said re
spondent, in the course and conduct of said business during the time 
aforesaid, causes and has caused its said courses of study and in
struction to be transported from its said place of business in Mis
souri, to, into, and through, States of the United States other than 
Missouri to the various purchasers thereof in such other States to 
whom said courses of study and instruction are, or have been, sold. 

PAn. 3. That, during the time above mentioned, other individuals, 
firms, and corporations in various States of the United States are, 
and have been, engaged in the sale and distribution of courses of 
study and instruction designed and intended for the purpose of 
preparing students thereof for examinations for civil service po
sitions under the United States Government, and also of courses of 
study and instruction in other lines, all of which are pursued by 
correspondence. That such other individuals, firms, and corpora
tions have caused and do now cause their said courses of study and 
instruction, when sold by them, to be transported from various States 
of the United States to, into and through, States other than the. 
State of origin of the shipment thereof. That said respondent has 
been, during the aforesaid time, in competition in commerce between 
and among the various States of the United States in the sale of its 
said courses of study and instruction with such other individualst 
firms, and corporations. 

PAn. 4. That respondent, in promoting the sale of its said courses 
of study and instruction to and among members of the public, makes 
llse of circulars, folders and other printed matter which it distributes 
to the public by mail or otherwise. That, by such means, respondent 
lllakes, or has made, various misleading statements. Among such 
statements are the following: 

1. You will lulVe the help, aid and assistance of our starr of 20 persons, .. . . 
2. We haYe pt•epared thousands successfully. 
3. Railway Mail Clerk • "' "'· On duty a few hours per day-• • • • 

• 
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4. Our staff consists of Ex-Government employees • • • they at·e Civil 
Service experts. 

5. We have assisted more than two thousand to prepare. 
6. You could get no mot·e thorough training in our highly tutored individual 

instruction school, where we have more than sixteen hundred active students, . . •. 
7. Deal Direct With Us And Save Salel'man's Commission. 
8. Civil Service Enrollment Department. 
9. • • • it is our intention without further notice to you to turn this 

entire matter over to the United States Collection and Credit Agency with 
instructions to handle to a conclusion. 

The aforesaid statements, together with other similar statements 
not set out herein, and also various statements of like nature made by 
respondent's salesmen in the sale of said courses of study and instruc
tion, purport to be descriptive of the character, nature and size of 
respondent's said business or of the personnel connected therewith, or 
both, and serve respectively, directly or by implication, as represen
tations to purchasers and prospective purchasers of respondent's 
courses of study and instruction that: 

1. The business conducted by respondent is operated on a large 
and substantial basis with a staff of 20 or more teachers or qualified 
instructors. 

2. Thousands of respondent's students have successfully passed 
civil service examinations and received appointments in the 
Government service. 

3. The position of rail way mail clerk in the Government service is 
a desirable one with relatively short working hours. 

4. That respondent's staff of instructors is made up exclusively, or 
in the majority, of ex-Government employees who are experts on the 
subject of civil service examinations by reason of previous Govern
ment employment or prior connection with the United States Civil 
Service Commission as well as by general education and other 
experience. 

5. More than two thousand persons had enrolled and fully com
pleted respondent's course of study at the time said statement was 
made. 

6. Respondent conducts a large residence school where personal, 
individual instruction is given to ltlrge numbers of students. 
. 7. In 1:urchasing respondent's courses of study direct, without the 
mterventwn of salesmen, such purchasers are enabled to se.cure, at 
l?wer pri;es, not onl.y the same material for study but also the iden
tical services the;ew1th and the same supervision ns offered and given 
by respondent m the courses of study and instruction sold by 
salesmen. 

• 
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8. The enrollment for respondent's courses of study and instruc
tion is an enrollment for a civil service examination or position, or 
both. 

9. Respondent corporation is an agency of or connected with the 
United States Government. 

That said representations and implications do not reflect the true 
facts and are erroneous and misleading. 

PAn. 5. That, in truth and in fact: Respondent does not have as 
many as 20 teachers and instructors <»-n its staff. Thousands of 
respondent's students have not successfully passed civil service exami
nations and received appointments in the Government service. The 
hours of work of railway mail clerks are not short as a regular thing. 
Respondent's staff of instructors is not made up in whole or in large 
Part of ex-Government employees nor are they civil service experts 
by reason of previous Government connection. No such number as 
two thousand persons had fully completed respondent's courses at 
the time representations to that effect were made. Respondent does 
not conduct a residence school. The same service and supervision is 
not given when study materia,! is sold direct. Enrollment in respond
ent's course does not constitute enrollment for a civil service examina
tion or position. And respondent is not an agency of, or connecterl 
With, the United States Government. 

P .AR. 6. That respondent, through its salesmen and through use 
of a so-called "Refund Agreement," which it enters into with its 
students, represents that government positions are guaranteed to 
those who successfully complete respondent's courses and that all 
sums paid for sucli courses will be refunded if no government 
Position is secured thereby. Said refund agreement, so used by 
respondent, is as follows: 

REFUND AGREEMENT 

It is understood that the Public Service Institute, Inc., agrees to refund 
an money paid by me, it I have met the following conditions: 

(a) I am to complete each lesson of the entire training promptly, as 
received, sending in all work and examination papers for correction. 

(b) I am to make all payments direct to the Public Service Institute, Inc. 
(e:s:cept down payment attached hereto), to be received on or before date 
due. 

(c) I am to try the first examination or examinations which I am qualified 
to take as specified by the Government at the time such examinations are 
nnuounct>d by the Civil Service Commission. 

(d) It I fall to pass such governmental examination, I am upon written 
11PP11cntion to receive a refund of the entire amount paid by me for this 
trninlng, or I will be trained without additional cost for future governmental 
examinations, which the GoYernment qualifications will permit me to take, 
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until I pass an examination with a grade high enough to make me eligible for 
an appointment in governmental service. 

Such refund agreement is misleading in that the conditions upon 
which it depends are difficult of fulfillment and, further, because 
the facts and circumstances upon which a refund depends are uncer
tain and may not exist or happen. Such facts and circumstances are 
not set out in said agreement and are not explained by salesmen. In 
consequence, the possibility of either a government position or of a 
refund is remote in the great majority of cases and the refund 
agreement is inoperative and meaningless in such cases. 

PAR. 7. That, the use by respondent of the foregoing statements 
and representations, and others similar thereto, in offering for sale 
and selling its courses of study and instruction, as herein set out, has 
had, and now has, the tendency and capacity to, and does in fact, 
mislead and deceive purchasers and prospective purchasers thereof 
into the erroneous and mistaken belief that such representations as 
set out in paragraphs 4 and 6 hereof are true and induces them to 
purchase such courses of study and instruction on account thereof. 
The result of respondent's said practices is to divert trade to 
respondent from competitors engaged in the sale of correspondence 
courses in interstate commerce in similar lines to those offered by 
respondent, as well as those so engaged in such sale in other lines 
of study. 

There are among the competitors of respondent those who do not 
make the same or similar misleading representations as those made 
by respondent, as herein set out, but who truthfully and accurately 
state the facts in the particulars as aforesaid. As a result of re
spondent's practices, as herein set forth, injury has been and is no-w 
being done by respondent to competition in commerce between 
and among the various States of the United States. 

PAR. 8. The above acts and things done by respondent are all 
to the injury and prejudice of the public and the competitors of 
respondent in interstate commerce within the intent and meaning 
of Section 5 of an Act of Congress entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Con1· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on January 29, 1937, issued and served 
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its complaint in this proceeding; upon respondent, Public Service 
Institute, Inc., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re
spondent's answer thereto, a stipulation as to the facts was agreed 
llpon by and between ,V. T, Kelley, Chief Counsel for the Commis
sion, and the respondent, by which it was agreed that the statement 
of facts so agreed upon should be taken as the facts in the proceeding 
and in lieu of testimony in support of the charges stated in the com
plaint, or in opposition thereto. It was further agreed that said 
Commission might proceed upon such statement of facts to make its 
report stating its findings as to the facts (including inferences from 
said stipulated facts) and its conclusion based thereon, and enter its 
order disposing of the proceeding without the presentation of argu
ment or the filing of briefs. Said stipulation as to the facts has been 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com
mission on the said complaint, the answer thereto, and. the statement 
of facts agreed to, as aforesaid, in lieu of testimony, briefs and oral 
~rguments of counsel having been waived, ami the Commission hav
Ing duly considered the same and being now fully advised in the 
Pl'emises, finds that this proce~rling is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Public Service Institute, Inc., is a 
Corporation organized, existing, and doing business under and by 
'\'irtue of the laws of the State of Missouri, with its .office and princi
Pal place of business at 425 Dellaliviere Avenue, in the city of St. 
Louis, in said State. 

PAR. 2. The respondent, Public Service Institute, Inc., is now, and 
hns been since September 25, 1935, engaged in the sale and distr·ibu
tion in commerce between and among various States of the United 
States of courses of study and instruction designed and intended for 
Preparing students thereof for examinations for certain civil service 
Positions under the United States Government, which said courses 
<>i study and instruction are pursued by correspondence through the 
n1edium of the United States mails. Said respondent, in the course 
ttnd conduct of said business during the time aforesaid, causes and 
has caused its said courses of study and instruction to be transported 
from its said place of business in Missouri, to, into, and through 
States of the United States other than Missouri to the various pur-
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chasers thereof in such other States to whom said courses of study 
and instruction are, or have been, sold. 

PAR. 3. During the time above mentioned, other individuals, firmst 
and corporations in various States of the United States are, and 
have been, engaged in the sale and distribution in commerce between 
and among the various States of the United States, and in the Dis
trict of Columbia, of courses of study and instruction designed and 
intended for the purpose of preparing students thereof for examina
tions for civil service positions under the United States Government, 
and also of courses of study and instruction in other lines, all of 
which are pursued by correspondence. Said respondent has been, 
during the aforesaid time, in substantial competition in commerce 
between and among the various States of the United States in the 
sale of its said courses of study and instruction with such other in
dividuals, firms, and corporations. 

PAR. 4. Respondent, in promoting the sale of its said courses of 
study and instruction to and among members of the public, has made 
use of circulars, folders and other printed matter whi.ch it has dis
tributed to the public by mail or otherwise. Dy such means, re
spondent has made various misleading statements. Among such 
statements are the following: 

1. You w!ll ha,·e the help, aid and assistance ot our staff of 20 persons, • * "'· 
2. We have prepared thousands successtully, 
3. Railway l\Ia!l Clerk • • • On duty a tew hours per dny- • • •. 
4. Our staff consists ot Ex-Government employees * • • they are Civil Ser

viee experts. 
5. \Ve have assl>:tPd more than two thousand to prepare. 
fl. You could get no more thorough training in our highly tutored individual 

instruction school, where we have more than sixteen hundred active 
students, • "' "· · 

7. Deal Direct With Us and flave Salesman's Commission. 
8. Civil Service Enrollment Department. 
9. • • • it is our intention without further notice to you to turn thiS 

entire matter over to the United States Collection and Credit Agency with 
instructions to hnndle to a conclusion. 

The aforesaid statements, together with other similar statements, 
and also various statements of like nature made by respondent's 
salesmen in the sale of said courses of study and instruction, pur· 
ported to be descriptive of the character, nature and size of respond
ent's said business or of the personnel connected therewith, or both, 
and served, respectively, directly or by implication, as representa· 
tions to purchasers and prospective purchasers of respondent's 
courses of study and instruction that: 
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1. The business conducted by respondent is operated on a large 
and substantial basis with a staff of 20 or more teachers or qualified 
instructors. 

2. Thousands of respondent's students have successfully passed 
civil service examinations and received appointments in the Govern
ment service. 

3. The position of railway mail clerk in the Government service 
is a desirable one with relatively short working hours. 

4. Respondent's staff of instructors is made up exclusively, or in 
the majority, of ex-government employees who are experts on the 
subject of civil service examinations by reason of previous govern
ment employment or prior connection with the United States Civil 
Service Commission as well as by general education and other 
experience. 

5. More than two thousand persons had enrolled and fully com
pleted respondent's course of study at the time the statement to 
that effect was made. 

6. Respondent conducts a large residence school where personal, 
individual instruction is given to large numbers of students. 

7. In purchasing respondent's courses of study direct, without the 
intervention of salesmen, such purchasers are enabled to secure, at 
lower prices, not only the same material for study but also the 
identical services therewith and the same supervision as offered and 
given by respondent in the courses of study and instruction sold by 
salesmen. 

8. The enrollment for respondent's courses of study and instruc
tion is an enrollment for a civil service examination or position, 
or both. 

9. Respondent corporation is an agency of or connected with the 
Dnited States Government. 
Said representations and implications do not reflect the true facts 
and are erroneous and misleading. 

PAR. 5. In truth and in fact : 
Respondent does not have as many as 20 teachers and instructors 

on its staff . 
. Thousands of respondenCs students have not successfully passed 

Civil service examinations and received appointments in the gov
ernment service. 

The hours of work of railway mail clerks are not short as a rerrular 
thln~ ~ 

Respondent's staff of instructors is not made up in whole or in 
large part of ex-government employees nor are they civil service 
experts by reason of previous government connection. 
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No such number as two thousand persons had fully completed 
respondent's courses at the time representations to that effect were 
made. 

Respondent does not conduct a residence school. 
The same service and supervision is not given when study ma

terial is sold direct as when courses are sold by salesmen. 
Enrollment in respondent's course does not constitute enrollment 

for a civil service examination or position. 
Respondent is not an agency of, or connected with, the United 

States Government. 
PAR. 6. Respondent through its salesmen and through use of a 

so-called "Refund Agreement," which it enters into with its stu
dents, represents that government positions are guaranteed to those 
who successfully complete respondent's courses and that all sums 
paid for such courses will be refunded if no government position 
is secured thereby. Said refund agreement, so used by respondent, 
js as follows: 

RJo:FUND AGRJo:EMJo:NT 

It is understood thn t the Public Service Institute, Inc., agrees to refund nil 
money paid by me, If I have met the following conditions: 

(a) I am to complete end1 lesson of the entire training promptly, as re
ceived, s~·nding In all work and examiuatlon papl'rs for correction. 

(b) I nm to mnke all pnyments direet to the Public Service Institute, Inc. 
(excevt down payment attached hereto), to be received on or before date due. 

(c) I am to try the first examination or examinations which I am qunlifiro 
to take ns specified by the Government ut the time such examinations ure an
nounced by the Civil Service Commission. 

(d) I! I fail to pass Bm·h governmental examination, I am upon written 
apvlicatlon to receive n refund of the entire nmount paid by me for this 
training, or I will be trained without additional cost for future governmental 
€xamlnations, which the Govemment quulifieutions w11! permit me to take, 
until I 11nss an examination with a grade high enough to make me eligible 
for an ap110intment in governmental service. 

Such refund agre('ment is misleading in that the conditions upon 
which it depends are difficult of fulfilment and, further, because the 
facts and circumstances upon which a refund depends are uncertain 
and may not exist or happen. The holding of civil service exam
inations is uncertain as well as the time thereof. In some classifi
c::ations many candidates do not pass with a O'rade hi(l'h enou(l'h to 

0 0 0 

be placed on the eligible list. The chance for appointment to gov-
emment service is remote even though a candidate passes an exum
jnation. Such facts and circumstances are not set out in said a(l'ree-

"" ment and are not explained by salesmen. The possibility of either 
a government position or of a refund is remote in the O'l'eat mao 
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jority of cases and the refund agreement is, in consequence, inoper
ative ahd meaningless in such cases. 

PAR. 7. The representations of respondent, as aforesaid, had the 
tendency and capacity to confuse, mislead and deceive members of 
the public into the belief that respondent conducts a large school 
With a staff of twenty or more qualified teachers; that thousands of 
l'espondent's students have successfully passed civil service examina
tions and received appointments in government service; that railway 
~ail clerks have easy jobs and short hours; that respondent's staff 
Is made up of ex-government employees who are ~xperts in civil 
service matters because thereof; that more than two thousand stu
dents had enrolled and completed respondent's course at the time 
representation to that effect was made; that respondent conducts a 
~esidence school with large enrollment; that the same supervised 
lnstruction is offered at lower price when respondent's course is pur
chased direct as that given when sold by salesmen; that enrollment 
for respondent's course is an enrollment for a civil service examina
tion or position, or both; that respondent is an agency of or con
nected with the United States Government; aml that government 
Positions are guaranteed. to those who successfully complete respond
ent's course and that all money paid therefor will be refunded if 
no Government position is secured, whE>n such are not and were not 
the facts. Said representations of respondent had. the tendency and 
capacity to induce members of the public to purchase said courses of 
study and instmction because of the erroneous beliefs engendered. 
as above set forth, and to divert trade to respondent from competitors 
engaged in the sale, in interstate commerce, of correspondence 
courses in similar lines to those offered by respondent, as well as 
those so engaged in such sale in other lines of study. There were 
and are among the competitors of respon<lent those who do not mak~ 
1 he same or similar misleading representations as those made by 
respondent, as herein set out, but who truthfully and accurately state 
the facts in regard to the courses offered by them as well as in regard 
to other matters connected therewith. Respondent's said acts 
and practices tended to and did in fact divert business to respondent 
from its said competitors to the substantial injury and prejudice of 
~"Uch competitors. 

CONCLUSION 

J 'l'~te aforesaid acts and practices of the respondent, Public Service 
nstitute, Inc., are to the prejudice of the public and of respondent's 

competitors, and constitute unfair methods of competition in com-
1~812tw--sn----~7 
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merce, within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Traue Commis
sion upon the complaint of the Commission, the answer of respondent, 
and an agreed statement of facts in lieu of testimony, briefs and 
oral argument having been waived, and the Commission having 
made its findings as to the facts and its conclusion that said respond· 
ent has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its: powers and duties, and for other purposes;" 

It is ordered, That the respondent, Public Service Institute, Inc., a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of course~ 
of study and instruction, designed and intended for preparing stu· 
dents thereof for examinations for civil service positions under the 
United States Government, in interstate commerce, or in the District 
of Columbia, do forthwith cease and desist from representing, di· 
rectly or indirectly, through salesmen or in any other manner: 

1. That the number of instructors on its staff is greater than the 
actual number of bona fide, qualified instructors. 

2. That the number of respondent's students who have successfullY 
passed civil service examinations or received positions in the Govern
ment service is greater than the actual number who have passed such 
examinations or received such positions. 

3. That railway mail clerks or other Government workers have 
unusually short hours or that such work is easy as a result thereof. 

4. That the staff of said school consists of ex-government employees 
who are civil service experts, unless such is the fact. 

5. That the number of student~ who have enrolled in said school 
or completed the courses involved or successfully prepared for c\vil 
service examinations, is greater than the actual number so enrolled 
or prepared or who have completed said courses. 

6. That respondent conducts a residence school. 
7. That the service rendered on sale of instruction material direct 

to stuuents is the same as that given when courses are sold by sales· 
men at a higher price and in which supervised instruction is given· 

8. That enrollment for respondent's course constitutes nn enroll· 
ment for a civil service examination or position, or both. 
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9. That respondent is connected with, or represents the UniteJ 
States Government, or the United States Civil Service Commission. 

It i~ further ordered, That said respondent, Hs officers, representa
tives, agents, and employees, in the connection as aforesaid, do forth
With cease and desist from the use of any so-called refund agreement 
which is misleading because of failure to disclose all the facts upon 
Which it depends or because it is inoperative, or for any other reason. 

It is further ordered, That the respondent shall, within 60 days 
~fter service upon it of this order, file with the Commission a report 
In writing setting forth in detail the manner and form in which it 
has cornplied with this order. 
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IN THE MATTER OF 

MARYLAND BAKI~G CO~IPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGAitD TO THE ALLEGED YIOLATION 
OI•' SI·JC. I) OF AN ACT OF CO:\'GRESS APPROVED SEPT. 26, HJ14 

Docket 8058. Complaint, Feb. 15, 1liJ1-Dccision, Aug. 18, 1937 

Where a corporation engaged In manufacture, sale, and distribution of ice 
cream cones, including cones packed and assembled with small printed 
slips bearing various legends so as to involve use of a lottery scheme 
when sold and distributed by retail dealers to consumers thereof, and 
including legend "LUCKY! U-WIN-A Cone FREE With this COUPON," 
chance recipient of which thereby, and in accordance with explanatorY 
display circulars furnished by it, depleting a child with Ice cream cone 
and winning tleket, became entitled to rect>ive, free of charge, another 
such cone-

Sold, thus paeked, to wholesalers, jobbers, and ice cream manufacturers, for 
use, sale, and distribution by their retail denier purchasers to purchasing 
public, In accordance with aforesaid sales plan, said cones and slips, and 
therehy supplied to and placed In the hands of others the means of con
ducting lotteries in the sale of its prouuct In accordance with such saleS 
plan, contrary to public policy long recognized by t11e common Jaw and 
criminal stntntes and to an established public policy of the United Htates 
Government, and In competition with many who, unwilling to offer or sell 
ice cream cones with printed slips as abQve described, or otherwise 
arranged and packed for sale to purchasing public so as to involve game 
o! chance, refrain therefrom; 

With capnclty and tendPnry to Induce purchasers to buy Its said pro!luct In 
preference to cones offerrd and sold by its competitors, and with result 
that many dealers in anu ultimate purchasers of ice cream cones were 
attracted by its said method and m:mner of inserting in a number thereof 
printed slips entitling purchasers to free lee cream cones, and by element 
of chance Involved in sale thereof as above described, and were therebY 
induced to buy its said products, containing such printed slips and sold 
by it, in preference td those offered and sold by said competitors who dO 
not use same or equivalent method, and with tendency and capacity, bY 
reason of said game of chance, to divert to it trade and custom from its 
said competitors who do not use such or equivalent method, exdude froJll 
said trade all competitors who are unwilling to and do not u!'e such method 
because unlawful, lessen competition therein, and tend to create a mono· 
poly thereo! In it and such other distributors of lee cream cones as do 
use same or equivalent methorl, deprive purchasing public of brnelit of free 
competition in trade Involved, and eliminate therefrom nll actual, and 
exclude therefrom all potential, competitors who do not ndovt anu u,;e 
said or equivalent method: 

Held, That such method, acts and practices, under the conditions and clrc·um· 
stances set forth, were all to the prejurlire of the public and ('OmpPtltors 
and constituted unfair methods of competition. 
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Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry 0. Lank and Mr. P. 0. Kolinski for the Commission. 
Mr. Leslie E. Salter, of Chicago, Ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
.Federal Trade Commission having reason to believe that :Maryland 
Baking Company, a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in commerce, 
as "commerce" is defined in said act, and it appearing to said Com
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

PAnAGnAPH 1. Respondent, Maryland Baking Company, is a cor
Poration organized and operating under the laws of the State of 
Maryland, with its principal office and place of business located at 
1200 South Eutaw Street, Baltimore, Md. Respondent is now, and 
~or several years last past has been, engaged in the manufacture of 
Ice cream cones and in the sale and distribution thereof to wholesale 
dealers, jobbers, and ice cream manufllcturers. It causes, and has 
c~usecl, its said products when sold to be transported from its prin
Cipal place of Lusiness in Baltimore, Md., to purchasers thereof in 
the State of Maryland and in other States of the United States at 
their respective places of business. There is now, and has been for 
several years last past, a constant course of trade and commerce by 
snid respondent in said ice cream cones between and among the 
States of the United States. In the course and conduct of said busi
ness, respondent is in competition with other corporations and with 
Partnerships and individuals engaged in the manufacture o£ ice 
cream cones and in the sale and distribution thereof in commerce 
between and among the various States of the United States. 

PAR. 2. In the course and condu<;t of its business, as described in 
Paragraph 1 hereof, respondent, on or about l\1ay11, 1936, began the 
s~]e and distribution, and since said date has continued the sale and 
distribution to wholesale dealers and jobbers and ice cream manu
f~eturers of ice cream cones packed and assemble<.l with small printed 
shps therein so as to involve tlie use of a lottery scheme when sold 
an<} distributed by retail uealers to the consumers thereof. Respond· 
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ent has had printed small slips of paper bearing various legends, and 
a few of said printed slips bear the following legend, to wit: 

LUCKY! 
U-WIN-A Cone 

FREE 
with this 
COUPON 

The ultimate consumer procuring a cone containing one of the 
above printed slips is entitled to receive, and is to be given free of 
charge, another ice cream cone. The printed slips are so placed in 
the cones that the ultimate consumer cannot ascertain whether or 
not he is entitled to a free ice cream cone until after his purchase 
has been made and the cone partially consumed. The fact as to 
whether the ultimate purchaser receives an additional ice cream cone 
free of charge is thus determined wholly by lot or chance. Respond· 
ent furnishes with cartons of ice cream cones containing the above 
described printed slips a display circular bearing the following 
legends, to wit: 

(Repn•sentation of. a child holding an 
ice cream conr and a winning ticket) 

GEE-AM I LUCKY I 
U-WIN-A FREE 

cone it. you find a 
winning slip in the tip 

PAn. 3. The wholesale dealers and jobbers and ice cream manu· 
facturers to whom respondent sells the above described ice cream 
cones containing said printed slips resell said cones, as packed by 
respondent, to retail dealers and said retail dealers sell and dis· 
tribute said cones, after placing ice cream therein, to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thuS 
supplies to and places in the hands of others the means of conduct· 
ing lotteries in the sale of its product in accordance with the sales 
plan hereinabove set forth, and said sales plan has the capacity 
and tendency to induce purchasers thereof to purchase respondent's 
said product in preference to ic!3 cream cones offered for sale and 
sold by its competitors. 

PAR. 4. The sale of said ice cream cones to the purchasing public 
in the manner above alleged involves a game of chance or the sale 
of a chance to procure an additional ice cream cone. The use by 
respondent of said method in the sale of ice cream cones, and the 
sale of ice cream cones by and through the use thereof and by the 
aid of said method, is a practice of the sort which the common Ia~ 
and criminal statutes have long deemed contrary to public policY 
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and is contrary to an established public policy of the Government 
of the United States. Many persons, firms, and corporations who 
lnake and sell ice cream cones in competition with respondent are 
Unwilling to offer for sale or sell said ice cream cones with printed 
slips as above alleged, or otherwise arranged and packed for sale to 
the purchasing public so as to involve a game of chance, and such 
competitors refrain therefrom. 

PAR. 5. Many dealers and ultimate purchasers of ice cream cones 
~re attracted by respondent's said method and manner of inserting 
In some of the cones printed slips entitling ultimate purchasers to 
free ice cream cones and by the element of chance involved in the 
sale thereof in the manner above described, and are thereby induced 
to purchase said ice cream cones containing said printed slips and 
sold by respondent in preference to ice cream cones offered for sale 
and sold by said competitors of respondent who do not use the same 
or equivalent methods. The use of said method by respondent has 
the tendency and capacity, because of said game of chance, to divert 
to respondent trade and custom from its said competitors who do 
not use the same or an equivalent method; to exclude from said trade 
all competitors who are unwilling to and who do not use the same 
or an equivalent method because the same is unlawful; to lessen com
petition in said trade and to tend to create a monopoly of said trade 
ln respondent and such other distributors of ice cream cones as use 
the same or an equivalent method; and to deprive the purchasing 
Public of the benefit of free competition in said trade. The use of 
said method by respondent has the tendency and capacity to elimi
nate from said trade all actual competitors and to exclude there
from all potential competitor~ who do not ·adopt and use said method 
or an equivalent method. 

PAn. 6. The aforementioned method, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent's 
c?mpetitors, as hereinabove alleged. Said method, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
''An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPOHT, FINDINGS AS '1'0 THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress, approwd Sep
te~ber 26, 1914, entitled "An Act to create a Federal Trade Com
lnission, to define its powers and duties, and for other purposes,'' the 
Federal Trade Commission on February 15, 1937, issued and on 
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February 17, 1937, served its complaint in this proceeding upon the 
respondent, Maryland Baking Company, a corporation charging it 
with the use of unfair methods of competition in commerce in viola· 
tion of the provisions of said act. After the issuance of said com
plaint and the filing of respondent's answer thereto, the Commission 
by order entered herein on August 9, 1937, granted respondent's 
request for permission to withdraw said answer and to file in lieu 
thereof its substitute answer (undated) admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, which substi
tute answer was duly filed in the office of the Commission. There
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and the substitute answer; and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter
est of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 

Fl:N"PINGS AS TO THE l'AOTS 

PARAGRAI'II 1. Respondent, Maryland Baking Company, is a cor· 
poration organized and operating under the laws of the State of 
Maryland, with its principal office and place of business located at 
1200 South Eutaw Street, Baltimore, Md. Respondent is now, an(l 
for several years last past has been engaged i11 the manufacture of 
ice cream cones and in the sale and distribution thereof to wholesale 
dealers, jobbers, and ice cream manufacturers. It causes and has 
caused, its said products ~·hen sold to be transported from its prin
cipal place of business in Baltimore, Md., to purchasers thereof in 
the State of :Maryland and in otlwr States of the United States at 
their respective places of business. There is now, and has been for 
several years last past, a constant course of trade and commerce by 
said respondent in said ice cream cones between and among the States 
of the United States. In the course and conduct of said business, 
respondent is in competition with other corporations and with part
nerships and individuals engaged in the manufacture of ice creaill 
cones and in the sale and distribution thereof in commerce between 
and among the various States of the United Sta!Rs. 

PAn. 2. In the course and conduct of its business, as described 
in paragraph 1 hereof, respondent on or about May 1, 1936, began 
the sale and distribution, and since said date has continued the snle 
and distribution to wholesale dealers and jobbers and ice creaill 
manufacturers of ice cream cones packed and assembled with smnll 
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printed slips therein so as to involve the use of a lottery scheme 
when sold and distributed by retail dealers to the consumers thereof. 
Respondent has had printed small slips of paper bearing various 
legends, and a few of said printed slips bear the following legend, 
to wit: 

LUCKY! 
U-WIN-A Cone 

FREE 
With thi:i! 
COUPON 

The ultimate consumer procuring a cone containing one of the 
above printed slips is entitled to receive, ahd is to be given free of 
~harge, another ice cream cone. The printed slips are so placed 
In the cones that the ultimate consumer cannot ascertain whether 
or not he is entitled to a free ice cream cone until after his purchase 
has been made and the cone partially consumed. The fact as to 
Whether the ultimate purchaser receives an additional ice cream 
cone free of charge is thus determined wholly by lot or chance. 
Respondent furnishes with cartons of ice cream cones containing 
the above described printed slips a display circular bearing the 
following legends, to wit: 

(Representations of a child holding an 
ice cream cone and a winning ticket) 

GEE-AM I LUCl\:Y I 
U-WIN-A FREE 

cone if you find a winning sUp in the tip 

PAn. 3. The wholesale dealers and jobbers and ice cream manu
facturers to whom respondent sells the above described ice cream 
cones containing said printed slips resell said cones as packed by 
re~pondent, to retail dealers and said retail dealers sell and distribute 
said cones, after placing ice cream therein to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
~0 and places in the hands of others the means of conducting lotteries 
In the sale of its products in accordance with the sales plan herein
ab~ve set forth and said sales plan has the capacity and tendency 
!0 Induce purchasers thereof to purchase respondent's said product 
In preference to ice cream cones offered for sale and sold by its 
competitors . 
• PAn. 4. The sale of said ice cream cones to the purchasing public 
In the manner above found involves a game of chance or the sale of a 
cha11ce to procure an additional ice creum cone. The use by respond· 
~nt of said method in the sale of ice cream cones, and. the sale of 
Ice cream cones by and through the use thereof and by the aid of 
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said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy and is 
contrary to an established public policy of the Government of the 
United States. Many persons, firms, and corporations who make 
and sell ice cream cones in competition with respondent are unwilling 
to offer the sale or sell said ice cream cones with printed slips as 
above described, or otherwise arranged and packed for sale to the 
purchasing public so as to involve a game of chance, and such com
petitors refrain therefrom. 

PAR. 5. Many dealers and ultimate purchasers of ice cream cones 
are attracted by respondent's said method and manner of inserting 
in some of the cones printed slips entitling ultimate purchasers to 
free ice cream cones and by the element of chance involved in the 
sale thereof in the manner above described, and are thereby induced 
to purchase said ice cream cones containing said printed slips and 
sold by respondent in preference to ice cream cones offered for sale 
and sold by said competitors of respondent who do not use the same 
or an equivalent method. The use of said method by respondent 
has the tendency and capacity, because of said game of chance, to 
divert to respondent trade and custom from its said competitors who 
do not use the same or nn equivalent method; to exclude from said 
trade all competitors 'vho are umvilling to and who do not use the 
same or an equivalent method because the same is unb.wful; to les
sen competition in said trade and to tend to create a monopoly of 
said trade in respondent ami such other distributors of ice crt'!tnl 
cones as use the same or an equivalent method; and. to deprive the 
purchasing public of the benefit of free competition in said trade. 
The use of said method by respondent has the tendency and capacity 
to eliminate from said. trade all actual competitors and to exclude 
therefrom all potential competitors who do not adopt and use said 
method or an equivalent method. 

CON CL USIO:S 

The aforesaid method, acts, and practices of respondent, Maryhtnd 
Daking Company, a corporation, under the conditions and circum
stances set forth in the foregoing findings of fact, are all to the prej
udice of the public and responuent's competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, approved September 
26, 1014, entitled "An Act to create a Federal Traue Commission, to 
define its powers and duties, and for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade 
Commission upon the complaint of the Commission and the sub
stitute answer (undated) filed herein by respondent admitting all 
the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
nnd the Commission haviniY made its findings as to the facts and 
• 0 

Jts conclusion that said. respondent has violated. the provisions of 
an Act of Congress, approved. September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, anu for other purposes." 

It i:s ordePed, That the respondent, 1\Iarylanu Baking Company, 
n corporation, its subsidiaries, officers, agents, representatives, and 
€!mployees, in connection with the offering for sale, sale, and dis
tribution in interstate commerce of ice cream cones, do forthwith 
<:ease and desist from : 

1. Selling and. distributing to jobbers and wholesale dealers for 
l'esale to retail dealers, or to retail dealers direct, ice cream cones 
so packed and assembled that sales of such ice cream cones to the 
general public are to be made, or may be made, by means of a lot
tery, gaming device, or gift enterprise. 
. 2. Supplying to or placing in the hands of wholesale dealers and. 
Jobbers or retail dealers, packages or assortments of ice cream cones · 
\vhich are used, or which may be used, without alteration or re
arrangement of the contents of such packages or assortments, to 
c~nduct a lottery, gaming device, or gift enterprise in the sale or 
distribution of the ice cream cones in said packages or assortments 
to the public. 

3. Packing or assembling in packages or assortments of ice cream 
cones, for sale to the public at retail, printed slips which are for use, 
or which may be used, in distributing or selling said ice cream cones 
to the public at retail. 

_4. Furnishing to retail and wholesale dealers and jobbers printed 
shps, either with packages or assortments of ice cream cones or 
separately, a small number of which printed slips bear a legend or 
~Pgends or statements informing the purchasing public that another 
lee cream cone will be delivered free of charge or as a prize . 

. 5. _Furnishing or supplying to wholesale dealers and jobbers, for 
dJstnbution to retail dealers or to retail dealers direct, display cir
culars or other ad.vertising material bearing a legend or legends or 
statements infonning the purchasing public that the ice cream cones 
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are being sold to the public in accordance with a sales plan which 
constitutes a lottery, gaming device or gift enterprise. 

It i8 further ordered, That the respondent, :Maryland Baking 
Company, a corporation, shall, within 60 days after service upoh it of 
this order, file with the Commission a report in writing setting forth · 
in detail the manner and form in which it has complied with the 
order to cease and desist hereinabove set forth. 
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IN THE 1\IATfER OF 

WESLEYAN DIESEL SERVICE, INC. 

COMPLAI~T, FINDINGS, AND ORDER IN REGAHD TO THE ALLEGED VIOLATIO~ 
01•' SEC. 1i OF AN ACT OF CO~G~ESS APPROVED SEPT. 26, 1914 

Docket 3091. Complaint, Apl'. 6, 1937-Decision, Aug. 18, 1931 

'Where a corporation engaged in sale and distribution of correspondence courses 
of study in the installation, care, and maintenance of Diesel engines to 
members of the publio in the various States and in the District of Columbia, 
in substantial competition with others engag(1d In sa\e anq distribution of 
such courses of study and instruction in the i!ame an(! l}llied fields in 
commerce among the various States and iu aforesaid District, anq including 
among those en~aged in sale of such courses pertaining to Diesel engines 
as afore;;aid, competitors who do not misrepresent .the nature of their 
course~ nor make untrue claims therefor; in soliciting sale of its said 
courses through statements and representations circulated among the 
various States in newspapers, periodicals, booklets, circulars, and general 
business correspondence, and through agents and radio broadcasts, to 
pupils and prospective pnpils-

(a) Represented that there was 'a g.·eat dPmand for men trained to work with 
Diesel engiues, aud that 1t had not bePn ahle to fill the demand therefor, 
lilld thut it wuuteu "to consider a few young men mechanically Inclined" 
null was sell'etlng and tnlining for service and lnstallqtlon work on such 
engi11es a llmltPd number of youug men, and that a job was "practically cer
tain," facts l>Piug there wa~ nu great uemaud for such men, it was not 
selecting or resttictlng uumhPr of it~ pupils for such courses to. those 
Po~~o;es.~lng cPJ'taln qualifications, hut accppting ull members of the public 
{laying the reqnlt·ed price, und positions we~~e not available to all students 
comvletlng its courses; 

(b) Represented thut its instruction ~;ervice included careful handling aud 
grading of the wrlttPu work of litndcnts by Instructors who were competent 
and qualifieu to do such work, uud that students finishing its said course 
Were qualitied to install, malntuill, anu service such engines, facts being 
Its said Instruction sen·ice diu not include ctu·eful handling and grading of 
Written wor·k, Anch work was not handlPd or graded by any competent 
Person m· pPrsons qualltled so to do or to m11ke constructive suggestions 
in regaru thereto, and stndPnts finishing its course were not qualified and 
diu not acquire sutfldent knowlPuge therefrom to enable them properly 
to install, OJlPratP, or BPrvlce such engines; 

(c) Rt>presented that aftpr the completion of its !laid course, the students had 
the priv!IPge of enh•l'iug another institution for practical shop training at a 
named total tuition fee, and that sud1 tuition was "special" to such stu
dl•nts and lower than the usual !llflOIIllt charged therefor, facts being 
Practical training In shop worl• rPfPrrPd to as "spPcial" in price of tuition 
to tlw~e f;( udent8 wns not snch, In that tuition fpe to said students wo!l 

( not lower than usunl amount cluuged Uwrefor: 'and 
d) Repre~Pnted that it maintained bram·hcs of its sehool In certain named 

cltlPH (>fher than the dty of its location, nnd maintained a free employmeu, 
senf<oe for a Jleriou of two years for the benefit of those students com-
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pletlng its course, and that tuition fee would be refunded if student was 
not satisfied with results obtained after such completion, facts being it had 
uo branches in any city other than that in which its said school was 
located, maintained no free employment service for any period of time 
whatever, or at all, for the benefit of its students, and made no such 
refunds; 

With effect of misleading and deceiving substantial portion of the public into 
the erroneous belief that such representations were true, and of causing 
such members of the public to enroll and pay for Its said course as stu
dents, on account of such erroneous beliefs, and of thereby diverting trade 
from its aforesaid competitors who do not misrepresent the nature of their 
courses or make untrue claims therefor; to the substantial injury of 
competition in commerce: 

Ueld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Mile8 J. Furnas and Mr. Henry M. White, trial exam
iners. 

Mr. Astor II ogg for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trude Commi~
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that 'Vesleyau 
Diesel Service, Inc., a corporation hereinafter referred to as respond
ent, has been, and is using unfair methods of competition in com
merce as "commerce" is defined in said act, and it appearing to said 
Commission that a proceeding by it would be in the public interest, 
hereby issues its complaint, stating its charges in that respect ns 
follows: 

PARAGRAPH 1. Respondent, ·wesleyan Diesel Service, Inc., is a cor
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, with its principal office and 
place of business located at 2006 Leavenworth Street, Omaha, Nebr. 

Respondent is now, and has been for several years last past, 
engaged in the sale and distribution of correspondence courses of 
study in the installation, care and maintenance of Diesel engines, to 
members of the public located. in the various States of the United 
States and in the District of Columbia. It now causes, and during 
the time herein mentioned has caused, its corresponuence courses. 
when solU, to be shipped from its place of business in Omaha, Nebr., 
to the purchasers thereof located in various States of the United 
States other than the State of Nebraska, and in the District of Colum
bia. There is now, and has been at all tim£'s mentioned herein, tl 

constant current of trade and comm£'rce hy the rPspondPnt in Sltid 
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correspondence courses between and among the various States of the 
United States, and in the District of Columbia. 

Respondent is now, and at all times mentioned herein has been in 
substantial competition with other corporations, and with persons, 
firms, and individuals engaged in the sale and distribution of corre
spondence courses of study and instruction in the same and allied 
fields in commerce among and between the various States of the 
United States and in the District of Columbia. 

PAR. 2. Respondent, in soliciting the sale of and in selling its 
correspondence courses, now circulates in and among the various 
~tates of the United States, and during all the time herein men· 
honed has so circulated, certain statements and representations in 
nE>wspapers, periodicals, booklets, circulars, and • general business 
correspondence, and through agents, and radio broadcasts to pupils 
and prospective pupils. Typical of such representations are the fol· 
lowing, to wit: 

WE WANT-to select reliable young men to train immediately for service 
and installation work of Diesel engines, 90 days training, free employment 
service. 

1 
Diesel Engineering-we want to consider a few young men mechanically 

ncUned-
'l'he sch~ol had calls for 150 positions In lV35 that could not be filled because 

(Jf an lnsufiiclent amount of men taking the course; a job is practically certain. 
Instruction service Includes carefully handling and grading of all written 

Work. 

b Points not made clear in the lessons will be explained tn personal letters 
Y the Chief Engineer. 
Money Dnck AgTC('Dient-1 believe I have not benefitted by it, I may make 

0Dl11l('ation within ten uays from graduation before a notary publlc, and the 
tun amount paid by me wlll be refunded. 

'l'wo years free CONSULTATION and I~MPLOY111ENT SEllVICE after 
completion. 

Demand for Dlt•sel-trained men lncreasiug. Our 3-month training at small 
cost qualifies you with 193(1 Diesel Knowledge. 

nrnnch!'s are maintained at Tulsa, Oklahoma, Dallns, Texas, Los Angeles, 
California. 

'l'o be occeptable, a man must be mechanically inclined or have machinery 
e:~:peril'nce, steady or good habits, as well ns reliable. 
I Speeiul Offer.-may have the privilege of f'nteriug The American Technical 
lll!tJtute-tor practical shop training-at a total tuition fee of $35.00. 

Such statements and rl'presentutions serve as representations on 
the part of the respondent to prospective pupils that several young 
lrlen possessing n•quired qualifications are to be selected and trainE>d 
fot· sen ice anJ installation work on Diesel enginPs; that there is a 
gr·eat <lt'man1l for men trained to work with Diesel engines, and 
that good positions can be secured by students after completing the 
course of iustruction sold by respondent; that instruction service 
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includes careful handling and grading of all written work by in
structors who are competent and qualified to do such work; that the 
tuition fee will be refunded if the student is not satisfied with the 
results obtained after the course has been completed; that a free 
employment service is maintained by respondent for a period of two 
years for the benefit of those students completing the course; that 
students finishing the course will be qualified to install, maintain, 
and service Diesel engines; that the respondent maintains branches 
of its school in various cities other than Omaha, Nebr.; that after the 
completion of the course, the students have the privilege of entering 
another institution for practical shop training at a total tuition of 
$35.00, and that such tuition is "special" to such students and is less 
than the usual amount charged therefor. 

PAR. 3. The above and foregoing rl'presentations, and other repre· 
sentation made by respondent of similar import and effect, are false 
and misleading. Respondent does not select or restrict the number 
of its pupils for such courses to those possessing certain qualifications. 
In truth and in fact any and all members of the public who pay the 
required price for the course are accepted as students. There is no 
great demand for men trained in the installation, maintenance and 
repair of Diesel engines, and such positions are not available to all 
of the students completing the course. The instruction service does 
not include careful handling and grading of the written work, nor 
is such written work handled or graded by any competent person or 
persons qualified to do such work or to make constructive suggestions 
about such work. The respondent will not, and does not, refund the 
tuition fee if the student is not satisfied with the results obtained 
after the completion of the course. No free employment service is 
maintained by the respondent for the benefit of the students complet
ing the course for a period of two years or for any period of timl', and 
in fact respondent does not maintain uny employment service for 
the benefit of its students. Students finishing the course are not 
qualified to, and they do not acquire suflicient knowledge from t~1e 
course to enable them to properly install, operate, service, or maint!tlll 
Diesel engines. Respondent does not maintain branches of its school 
in any city other than Omahtt, Nebr. The practical training in shop 
work referred to by the respondent as special in price of tuition to 
such students is not special in that the tuition fee to such students is 
not less than the usual amount charged therefor. 

PAn. 4. The use by respondent, of the statements and represeutn· 
tions set forth herein in paragraph 2 und others similar thereto, hnS 
hatl, and now has, the capacity and tendency to mish•ad and decei\'e, 
and has misled and does now mislead a substantial portion of the 
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public into the erroneous belief that such representations are true, 
and has causE.'d and now causes said members of the public to emoll 
as students of respondent on account of such erroneous belief. There 
are among the competitors of respondent mentioned in paragraph 1 
hereof, corporations, individuals, partnerships, and firms engaged 
in the sale of correspondence courses pertaining to the study of in
stallation, care, and maintenance of Diesel engines who do not mis
represent the nature of the business of the course offered, nor other
wise publish claims for the course which are untrue. By the repre
sentations aforesaid, trade is unfairly diverted to respondent from 
such competitors and thereby substantial injury has been done, and 
is being done, by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

PAR. 5. The above alleged acts and practices of respondent are 
all to the injury and prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
lllerce within the intent and meaning of Section 5 of an Act of 
Congress, entitled, "An Act to create a Fedeml Trade Commission, 
to define its powers and duties, and for other purposes," approved 
September 26. 1914. · 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," the Federal 
Trade Commission on April 6, 1937, issued, and on April 8, 1937, 
!:erv·ed, its complaint in this proceeding upon respondent, 'Vesleyan 
Diesel Service, Inc., a corporation charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent's answer, the Commission, by order entered herein, 
granted respondent's motion for pE.'rmission to withdraw said answer 
and to substitute therefor an answer admitting all the material alle
gations of the complaint tq be true and waiving the taking of fur
ther evidence ami all other intenening procedure, which substitute 
answer was duly filed in the office of the Commission. Thereafter, 
the proceelling r<>gularly came on for final hearing before the Com
lni!'>sion on the said complaint and the answer then•to, and the Com
n:ission having duly consitlerPd the same, aml being now fully nd
''Ised in the premises, finds that this proceeding is in the interest 
of thE> public, and makes this its findings as to the facts and its 
tonclnsion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Wesleyan Diesel Service, Inc., is a cor
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, with its office and principal 
t)lace of business located at 2906 Leavenworth Street, Omaha, Nebr. 
It is now, and has been for several years last past, engaged in the 
sale and distribution of correspondence courses of study in the in
stallation, care, and maintenance of Diesel engines to members of 
the public located in the various States of the United States and in 
the District of Columbia. It causes, and during the time mentioned 
herein, has caused its correspondence courses when sold to be shipped 
from its place of business in Omaha, Nebr., to the purchasers thereof 
located in the various States of the United States other than the 
State of Nebraska and in the District of Columbia. There is now, 
and has been at all times mentioned herein, a constant current of trade 
and commerce by the respondent in said correspondence courses be
tween and among the various States of the United States, and in 
tho District of Columbia. Respondent is now, and, at all times 
mentioned herein, has been in substantial competition with other 
corporations, and with persons, firms, and individuals engaged in 
the sale and distribution of correspondence courses of study and 
instruction in the same and allied fields in commerce among and be
tween the various States of the United States, and in the District of 
Columbia. 

PAR. 2. In soliciting the sale of and selling its correspondence 
courses, respondent circulated and circulates in and among the 
various States of the United States, certain statements and repro· 
sentations in newspapers, periodicals, booklets, circulars, and general 
business correspondence, and through agents and radio broadcasts 
to pupils and prospective pupils. Typical of such representations are 
the following, tow it: 

WE WANT-to select reliable young men to train imrneuintely for service 
and installation work of Diesel l'llgines, flO days training, free employmeut 
service. 

Diesel Engineering-we want to consider a few young men mechanicallY 
inclined-

The !"dwol had culls for 150 positions in 1!>35 that could not be filled because 
ot an insufficient amount of men taking the course; a job is practically certain. 

Instruction s<>rvke lndudcs carefully handling and grading of all work. 
Points not made d<>ar In the let::;ons wlll he explained in personal letters 

hy the Chief Engineer. 
lllonry llack Agre<>rnent-1 believe I have not benefited by It, I may maJ>e 

llilllllcation within ten days from graduation before a notary public, and tlle 
full amount paid by me will be refunded. 
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Two years free CONSULTATION and EMPLOYMENT SERVICE after 
completion. 

Demand for Diesel-trained men Increasing. Our 3-month training at small 
cost qualifies you with 1936 Diesel Knowledge. 

Branches are maintained at Tulsa, Oklahoma, Dallas, Texas, Los Angeles, 
California. 

To be acceptable, a man must be mechanically inclined or have machinery 
€Xperlence, steady or good habits, as well as reliable. 

Special Offer-may have the privilege of entering The American Technlcal 
Institute-for practical shop training-at a total tuition fee of $35.00. 

In the manner and through the means above stated, the respondent 
represents and· represented that several young men possessing re
quired qualifications are and were to be selected and trained for 
Bervice and installation work on Diesel engines; that there is a great 
demand for men trained to work with Diesel engines, and that good 
Positions can be secured by students after completing the course of 
instruction sold by respondent; that instruction service includes 
('areful handling and grading of all written work by instructors 
Who are competent and qualified to do such work; that the tuition 
fee will be refunded if the student is not satisfied with the result.~ 
obtained after completion of the course; that a free employment 
~ervice is maintained by respondent for a period of two years for 
the benefit of those students completing the course; that students 
finishing the course will be qualified to install, maintain, and serv
ice Diesel engines; that the respondent maintains branches of its 
school in various cities other than Omaha, Nebr.; that after the com
pletion of the course, the students have the privilege of entering 
u.nother institution for practical shop training at a total tuition of 
$35.00, and that such tuition is "special" to such stud!'nts and is le~s 
than the usual amount charged therefor. 

PAn. 3. The above and foregoing representations are and were 
false and misleading in that respondent did not and does not select or 
l'estrict the number of its pupils for such courses to those possessing 
certain qualfications, but on the contrary, all members of the public 
Who pay the required price for the course are accepted as students. 
'fhere is no great demand for men trained in the installation, main-
1enance and repair of Diesel engines, and positions are not available 
to all students completing the course. The instruction service does 
llot include careful handling and grading of the written work, nor is 
~nch written work handled or graded by any competent person or 
l)ersons qualified to do such work or to make constructive suggPstions 
about such work. ResponJent dot>s not refund the tuition fee paid 
hy the student if the student is not satisfied with the results obtained 
after the completion of the course. No free employment service is 
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maintained by the respondent for the benefit of the students com
pleting the course for a -period of two years, or for any period of 
time, and in fact respondent does not maintain any employment 
service for the benefit of its students. Students finishing the course 
nre not qualified to and they do not acquire sufficient knowledge from 
j he course to enable them properly to install, operate, service, or 
maintain Diesel engines. It does not maint11in branches of its school 
in any city other than Omaha, ~ebr. The practical training in shop 
work referred to by respondent as special in price of tuition to such 
students, is not special in that the tuition fee to such. students is not 
less than the usual amount charged therefor. 

fAR. 4. There are among the competitors of respondent, corpora
tions, individuals, partnerships, and firms engaged in the sale of 
correspondence courses pertaining to the study of the installation, 
care, and maintenance of Diesel engines who do not misrepresent the 
nature of the course offered, or make claims for the course which are 
not true. 

PAn. 5. The use by respondent of the foregoing false and mislead
ing representations has had and now has the capacity and tendencY 
to mislead and deceive, and has mislead and does now mislead, a 
substantial portion of the public into the erroneous belief that r;uch 
representations are true, and has caused and now causes such meJil· 
hers of the public to enroll and pay for such course as students of 
respondent on account of such erroneous beliefs. By the represen· 
tations aforesaid, trade in said commerce is unfairly diverted to 
respondent from such competitors and thereby substantial injury 
has been done and is being done by respondent to competition in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Wesleyan 
Diesel Service, Inc., are to the prejudice of the public and of respond· 
ents competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approvell September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Corn· 
mission upon the complaint of the Commission and the answer filed 
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herein on July 28, 1937, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

It is ordered, That the respondent, ·wesleyan Diesel Service, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of correspondence courses 
of study and instruction in installing, maintaining and servicing 
Diesel engines in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from: 

1. Representing in any manner, directly or indirectly, that a limited 
number of young men are to be selected and trained for service and 
installation work on Diesel engines; 

2. That the demand for men trained to work with Diesel engines 
is in excess of the demand that actually exists or that positions are 
available to all of the students completing said course of instruction; 

3. That the instruction service includes cal'eful handling and 
grading of the written work of students by persons qualified to do 
such work· 

' 4. That the tuition fee paid by a student will be refunded if the 
student is not satisfied with the results obtained after the completion 
of said course of instruction; 
. 5. That free employment service, or any kind of employment serv
Ice, is maintained for the benefit of the students completing the 
{!ourse of instruction; 

6. That students finishing said course of instruction are qualified 
to install, maintain and service Diesel engines; 

7. That branches of its school are maintained in cities other than 
Omaha, Nebr.; 

8. That after the completion of said course of instruction stu
dents are privileged to enter another institution for practical shop 
training for a "special" tuition price or for a less price than the 
Usual amount charged therefor. 

It is furthered ordered, That the respondent shall, within GO days 
~fter service upon it of this order, file with the Commission a report 
ln writing setting forth in detail the manner nnd form in which it 
has complied with this order. 
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IN THE MATTER OF 

BIRCONJEL CORPORATION, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOL.\'fTOl'> 
OF SEC. 6 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2998. Complaint, Nov. 27, 1936-Decision, Aug. 20, 19J1 

Where a corporation engaged in the manufacture of certain so-called hygienic
and other products for use by women, including its so-culled "Dirconjel'' 
and a patented applicator for use in connection therewith, and In the sale 
of said "Dirconjel" and applicator, through radio and other advertising, to
wholesale druggists and others, and, on order, to any individual unit of 
the purchasing or consuming public, in substantial competition with others
similarly engaged In the otrer and sale, in commerce among the various 
States, of hygienic and other products intended and designed for use eX
clusively by women, and lnc•lndlng among Its competitors those otrering medi
cines or preparations of various kinds for use in connection with feminine hY
giene and for aforesaid preventive errects, without stating expressly, ol' 
implying or Importing, in their representations that their products or anY 
of them are invariably or uniformly effective and safe and harmless, and 
those offering and selling, as aforesaid, medicines, with or without applica
tors, nnd other preparations, truthfully represented as for use in feminine 
hygiene and to prevent diseases arising from Iuek thereof, and as prevent· 
lng contraction of diseuses by women when used In accordance with direc· 
tlons-

(a) IlPpresented, through advertising literature l'nclosPd in the carton or con· 
tainer of said product and dbtrllmtcd also among purchasers and pros
pective purcl1asers, nnd through window display advertising and other ad
vertising matter distributed by its agents in introducing and promoting 
sale of said product, and also through booklets and other adverth;lng, that 
said ''Dirconjel" and appliance constituted a competent and effective cou
trnceptive nnd could be relied upon absolutely for such preventive pur
pose, and that its said preparation constituted a l'ellable ren1edy, treat
ment and cure for ills and diseases peculiar to women, facts being prep
aration in question could not be relied upon as such a preventlve and !llld 
no beneficial theraveutlc vnlue in the treatment of any ailments, Ul:!, or 
discu~es peculiar to the feminine anatomy; and 

(b) Represented that said preparation constituted a protection against diS
eases and acted both mechanically and as a germicide In the prevention 
of trouble, and that 1t wa:l prescribed by thousand:! ot physicians and hnd 
the approval of the American l\Iedlcal A~sociatlon, American Dlrth Con
trol Lt>ngue, and physicians generally, nnd that it was not a patent ol'" 
pro1•rl«'lary nwdlelne, but nn OJI<•n formula which might hP u~ed with StlfetY 
and without dl'leterlous etrects by all women, facts being It wns uot ll 

scientific prophylactic for frmlnine hygiene or otherwise, bad not been used 
or approved as ahove claimed, formula thereof was not open, but secretr 
and use thereof, (•ither with or without said appllcator, wns uot absolutelY 
harmless, but In many cnses was capable of causing Injuries and had dele· 
terlous et'l'ect upon the user thereof; 
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With effect of confusing, misleading, and deceiving members of the public as to 
the properties and efficacy of said preparation and appliance in the pnr
ticulars above set forth, and of causing them, because of erroneous beliefs 
engendered by its representations and implication, to buy and use the 
same, and thereby unfairly divert trade in commerce to it from its afore
said competitors who truthfully represent their products; to their substan
tial injury: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Robert S. ll all, trial examiner. 
Air. William L. Taggart for the Commission. 
A/r. Nathaniel[{. Altman, of Brooklyn, N. Y., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 2G', 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that llirconjel 
Corporation, Inc., hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as "com
merce" is defined in said net of Congress, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

PARAGRAPH 1. Respondent, Birconjel Corporation, Inc., is now, 
and has been for several years last past, a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
at 420 Lexington Avenue, city of New York, State of New York, and 
37 East 28th Street said city and State. 

Respondent has been and is engaged in the manufacture of certain 
So-culled hygienic and other products for use by women, and in their 
sa]e and di:;tribution in commerce between the State of New York 
nnd the various other StatPs of the United States and in the District 
of Columbia. It causes these products, when sold, to be transported 
frorn its aforesaid place of business to purchasers thereof in the 
Various States of the United States other than the State of New 
'fork an<l in the District of Columbia. 

In the course and conduct of said business, respondent has been 
~nd is in substantial competition with other corporations, and with 
Individuals and partnerships similarly engaged in offering for sale 
and selling, in commerce among and between the various States 
0.f the United States, hygienic and other products intended and de
SJgned for use by women exclusively. 



886 FEDERAL TRADE COl\Il\IlSSION DECISIONS 

Complaint 25 F. T.C. 

PAR. 2. In the course and conduct of its business, it has been and 
is the practice of respondent to offer for sale nnd sell a product 
known and described as Dirconjel. In connection with the sale of 
its product "Dirconjel" respondent also sells a patented applicator 
intended and designed for use in applying said "Birconjel" said 
applicator supposedly measuring and applying the correct amount 
of Dirconjel to satisfactorily accomplish the results claimed by re
spondent. Sales are made through radio and other advertising to 
wholesale druggists and others, although when an order is received 
by respondent from any individual unit of the purchasing or con
suming public, it is filled by respondent. 

In the carton or container in which the said product is marketed, 
there is enclosed certain advertising literature in which the product is 
represented and described. Such advertising matter is also distrib
uted by respondent among purchasers and prospective purchasers 
who inquire about the said product. It also employs and uses agents 
for the introduction of said product and promotion of its sale. They 
call upon druggists and install advertising window display and dis
tribute other advertising matter, including circulars, a booklet called 
"A Straightforward Talk About Feminine Hygiene Sometimes 
Called Marriage Hygiene," and covered matches, the latter of which 
contain on their cover certain legends. Such legends as "Why Do 
Modern 'Vomen Practice Feminine II ygiene? ," "The Dirconjel 
Patented Applicator," "Some Scientific and Legal Aspects of Bir
conj<'l," "Measured Never Too Little and Never Too Much," 
''Approved Dirconjel in Measured Applications Never Too Little, 
Never Too Much, Gloriously Simple, Feminine Hygiene, Truly Posi
tive," appear on matches, blotters, and other advertising which is dis
tributed in int~rstate commerce and otherwise. In its newspaper 
advertising it represents that "llirconjel enjoys medical and clinical 
approval"; that "Most chemicals powerful enough in solution to kill 
germs can be dangerous to delicate membranes (burns)"; that "The 
practice of feminine hygiene can have an aesthetic as well as prac
tical side," and makes other similar representations through similar 
statements. 

As induc£'ments to the purchase of Dirconjel and its applicator 
contrivance, respondent represents and infers that the use of such 
product will prevent conception; and that it is a protection against 
diseases; throu~h such statements as "Ke£'ps feminine secr£'ts, com· 
plete safety anll peace of mind is yoms wh£'n you use Dirconjel':; 
"Acts two ways in preventing trouble mechanically and is a gennl
cide," and through other similar fraudulent statements. As a further 
inducement for the purchase of its product, Dirconjel, and its appli· 
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cator contrivance, respondent has rt>presented its cooperation with 
the American Birth Control League, using such language as signifies 
and implies a close connection between respondent and such league. 
It also represents that it has received approval of said product by 
physicians generally and that it is generally likewise dispensed and 
prescribed by thousands of such physicians. It further represents 
that it is well known to the medical profession for its high class 
pharmaceutical product. Respondent further represents that the 
product, Birconjel, is not a patent or proprietary medicine, but, 
rather an open formula which is given to physicians whenever they 
request it. 

In truth and in fact, the usc of respondent's said product will not 
accomplish such benefits as ar«:> claimed for said product in its adver
tising as set forth above, and it is not a scientific prophylactic for 
feminine hygien«:>, or otherwise. Its use is not absolutely harmless 
and its use with its patented applicator is not absolutely harmless, as 
is claimed in said representations made through its advertising. The 
product, Dirconjel, has not received the approval of the American 
llledical profession, nor physicians generally. It has not bt>en dis
Pensed and prescribed by thousands of physicians, and it is not rec
ommended by the American Birth Control League. The product of 
respondent is a patented or proprietary medicine. Its formula is not 
open, as the word is understood, since the ingredients of the product 
are not declared or disclosed but held in secret by its manufacturPrs. 

PAn. 3. There are now, and for several years last past have been, 
individuals, partnerships, and corporations who have been offering 
for sale and selling, in commerce among and brtw«:>en the various 
States of the United States, medicines or preparations of various 
kinds for use by women in feminine hygiene and for the prevention 
?f conception, without stating expressly or implying or importing 
11\ their representations that their products or any of them are in
Variably or uniformly effectual and safe and harmless. They are 
now, and for several years last past have been, individuals, partner
ships, and corporations offering for sale and selling, in commerce 
as herein set out1 medicines with and without applicators and other 
Pr<'parations which they truthfully represent are for use in feminine 
~ 1Ygiene and likely to prevent diseases arising from lack of fem-
11line hygi«:>ne and will prevent the contraction of diseases by women 
When used in accordance with directions. 

PAR. 4. The aforesaid practices of respondent have had and have 
the capacity and tendency to mislead and deceive wholesale dealers, 
retail dealers and their customers, the consuming or purchasing 
PUblic, into the erroneous and mistaken beliefs that Dirconjel is in-
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variably and uniformly effective in preventing conception and is 
likewise a preventive of diseases caused by lack of feminine hygiene, 
and that all other representations of the respondent hereinbefore 
stated in paragraph 2 are true, and into the purchase of such product 
in reliance upon such erroneous beliefs or one or more of them. 

The aforesaid practices have also had and have the capacity and 
tendency to unfairly divert trade to respondent from the competitors 
mentioned in paragraph 3 hereof. As a result thereof substantial 
injury bas been, and is now being, done to such competitors by re
spondent in the course of such competition. 

PAR. 5. The aforementioned methods, acts, and practices of re
spondent are all to the prejudice of the public and respondent's 
competitors as hereinabove allE>ged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the in
tent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGs AS TO THE FACTs, AND OrmER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on November 27, 1936, issued, and on 
DPcE>mber 30, 1936, served its complaint in this procE>eding upon the 
respondent, Birconjel Cocpora6on, Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the pro
visions of said act. After the issuance of said complaint and the 
filing of respondent's answer, the Commission, by order entered 
herein, granted respondent's motion for permission to withdraw s:tid 
answer and to substitute therefor an answer admittinO' all the ma-. ~ 

teriaJ allegatwns of the complaint to be true and waivi1w the taking . ' ~ 
of further eVIdence and all other interveninO' l>rocedure which sub-

t'> ' stitute answer was duly filed in the office of the Commission. There-
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and the substitute answer, no 
briefs haYing l1een filed or oral argumE>nt made and the Commission 
having duly considered the same, and being no\~ fully advised in the 
premises, finds that this procreding is in the interest of the public, 
and makl's this its findings as to the facts and its conclusion drawn 
therefrom: 
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FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent, Dirconjel Corporation, Inc., is now, and 
has bt>en for several years last past, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business at 420 Lex
ington Avenue, city of New York, State of New York, and 37 East 
28th Street said city and State. 

Respondent has been and is engaged in the manufacture of certain 
so-called hygienic and other products for use by women, and in their 
sale and distribution in commerce between the State of New York 
and the various other States of the United States and in the District 
of Columbia. It causes these products, when sold, to be transported 
from its aforesaid place of business to purchasers thereof in the 
Various States of the United States other than the State of New York 
and in the District of Columbia. 

PAR. 2 In the course and conduct of said business, respondent has 
b~en and is in substantial competition with other corporations, and 
With individuals and partnerships similarly engaged in offering for 
sale and selling, in commerce among and between the v11rious States 
of tho United States, hygienic and other products intendeJ and de
signed for use by women exclusively . 
• PAn. 3. In the course and conduct of its business, it has been and 
Is the practice of respondent to offer for sale and sell a product 
~nown and described as Dirconjel. In connection with the sale of 

· ~ts product "Dirconjel" respondent also sells a patented applicator 
Intended and designed for use in applying said "Dirconjel," said 
applicator supposedly measuring and applying the correct amount 
of Dirconjel to satisfactorily accomplish the results claimed by re
spondent. Sales are made through radio and other advertising to 
Wholesale druggists and others, although when an order is received 
by respondent from any individual unit of the purchasing or con
snming public, it is filled by respondent. By means and in the 
~anner set out in paragraphs 4 and 5, the respondent represents and 
~lhplies that the preparation Birconjel and its applicator appliance 
~s a competent and effective preventive of conception, and that it 
ls an absolute protection against pregnancy and can be depended 
?Pon for such purpose without limitation; and that the preparation 
Is a reliable remedy, treatment, and cure for ills and diseases peculiar 
to women. 

PAn. 4. In the carton or container in which the said product is 
lllarketed, there is enclosed certain advertising literature in which 
the product is represented and described. Such advertising matter 
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is also distributed by respondent among purchasers and prospective 
purchasers who inquire about the said product. It also employs and 
uses agents for the introduction of said product and promotion of 
its sale. They call upon druggists and install advertising window 
display and distribute other advertising matter, including circulars, 
a booklet called "A Straightforward Talk About Feminine Hygiene 
Sometimes Called Marriage Hygiene," and covered matches, the 
latter of which contain on their cover certain legends. Such legends 
as "Why Do Modern 'V" omen Practice Feminine Hygiene ~" "The 
Dirconjel Patented Applicator," "Some Scientific and Legal Aspects 
of Dirconjel," "Measured Never Too Little and Never Too Much," 
"Approved Dirconjel in Measured Applications Never Too Little, 
Never Too Much, Gloriously Simple, Feminine Hygiene, Truly 
Positive," appear on matches, blotters, and other advertising which 
is distributed in interstate commerce and otherwise. In its ne,Ys· 
paper advertising it represents that "Dirconjel enjoys medical and 
clinical approval"; that "Most chemicals powerful enough in solution 
to kill germs can be dangerous to delicate membranes (burns)"; that 
"The practice of feminine hygiene can have an aesthetic as well as 
practical side," and makes other similar representations t hroup:h 
similar statements. 

PAn. 5. As inducements to the purchase of Dirconjel and its ap· 
plicator contrivance, respondent represents and implies that the use 
of r-uch product will prevent conception; and that it is a protection 
against diseases; through such statements as "Keeps feminine 
srcrets, complete safety and peace of mind is yours when you use· 
Birconjel"; "Acts two ways in preventing trouble mechanically and 
is a germicide," and through other similar statements. As a fur· 
ther inducement for the purchase of its product, Birconjel, and its 
applicator contrivance, respondent has represented its cooperation 
with the American Birth Control Leacrue, usincr such lancrnacre 11s 

b 0 0 0 

signifies and implies a close connection between respondent and such 
league. It also represe.nts that jt has received approval of said 
product by physicians generally and that it is generally likewise dis· 
pensed aud prescribed by thousands of such physicians. It further 
represents that it is well known to the medical profession for its 
high class pharmaceutical product. Respondent further represents 
that the prodwt, Birconjel, is not n patt'nt or proprit'tnry medicine, 
hut ruther an open formula which is gi,·en to physicians whenerer 
they r<'qut'st it. 

,rAn. 6. In tru~h and in fact, the use of respondent's said produ~t 
will not accomplish such benefits as are claimed for said product Jil 

its adYertising as set forth abon, and it is not a scientific pro' 
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phylactic for feminine hygiene, or otherwise. Its use is not abso
lutely harmless and its use with its patented applicator is not ab
solutely harmless, as is claimed in said representations made through 
its advertising. The product, Birconjel, has not received the ap
proval of the American medical profession, nor physicians generally. 
In many cases the use of the said preparation and appliance is 
capable of causing injuries and has a deleterious effect upon those 
using them. Said preparation has no beneficial therapeutic -value 
in the treatment of any ailments, ills, and diseases peculiar to the 
felllale anatomy, and its use cannot be relied upon to prevent con
ception. It has not been dispensed and prescribed by thousands of 
Physicians, and it is not recommended by the American Birth Con
trol League. The product of respondent is a patented or propri
etary medicine. Its formula is not open, as the word is understood, 
since the ingredients of the product are not declared or disclosed, 
Lut held in secret by its manufacturers . 
. PAn. 7. There are now, and for several years last past have been, 
Individuals, partnerships, and corpm:ations who have been offering 
for sale and selling, in commerce among and between the various 
States of the United. States, meuicines or preparations of various 
kinus for use by women in connection with feminine hygiene and 
fol' the prevention of conception, without stating expressly or im
plying or importing in their representations that their products 
or any of them are invariably or uniformly effectual and safe and 
~!armless. There are now, and for several years last past have been, 
Individuals, partnerships, and corporations offering for sale and 
l;elliug, in commerce as herein set out, medicines with and without 
applicators and other preparations which they truthfully represent 
Ute for use in feminine hygiene and are designed to prevent dis
eases arising from lack of feminine hygiene and will prevent the 
<:olltraction of diseases by women when used in accordance with 
directions. 

PAn. 8. The representations and implications of the responuent in 
-connection with the sale and distribution of said preparation and 
appliance, in said commerce, as stated, have the tendency and ca
Pacity to, and do, confuse, mislead, and deceive members of the 
t>ublic as to the properties and efficacy of said preparation and 
appliance in the particulars herein set forth, and cause them, because 
?f the erroneous beliefs enge11derPd by said representations ,nnd 
1hlplieations, to buy and use said preparation and appliance, thereby 
~nfuirly tliverting trade in said commerce to the respondent from 
lts afon•said competitors who truthfully represent their prouucts. 
As n result thet·cof substantial injury has been done, and is now 
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being done, by respondent to such competitors in commerce between 
and amonO" the various States of the United States. e> 

CONCLUSION 

The aforesaid acts and practices of the respondent, Birconjel Cor
poration, Inc., are to the prejudice of the public and of respondent's 
competitor~, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDEU TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer filed 
herein on July 9, 1937, by respondent, admitting all the material 
a1legations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, Dirconjel Corporation, Inc., 
its officers, representatives, agents and employees in connection with 
the offering for sale, sale nnd distribution of its medicinal or phar
maceutical preparation and appliance which are designed, intended 
and used in the treatment of various female ailments and conditions, 
and for female hygiene purposes, now designated as Dirconjel and 
patented applicator, or any other preparations of substantially the 
same ingredients and therapeutic effect, or appliances of substan
tially the same design, whether designated by the aforemention~d 
names or by any other names, in interstate commerce or in the D1s· 
trict of Columbia, do forthwith cease and desist from representing: 

1. That the use of said preparation alone or in conjunction with 
the aforPsnid appliance will prevent conception. 

1. That the use of said preparntion alone or in conjunction with 
hygiene or otherwise, and is a protection against disease. 

3. That said preparation acts two ways in preventing trouble, 
mechanically and as n. germicide. 

4. That the preparation is prescribed by thousands of physicians 
and that it has the approval of the American Medical Association, 
Amcl'icnn Birth Control Lrague, and physicians generally. 

.· 
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5. That the preparation is not a patent or proprietary medicine, but 
an open formula. 

G. That the said preparation and appliance may be used with 
safety and without deleterious effects by all women, and 

7. From making other representations of similar import and of like 
character to those made as above set forth. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE l\IATTER OF 

CLEMENT A. DeGRACE, TRADING AS SOCL\L SECURITY 
COUNSELORS 

COMPLAI:-IT, FINLliNGS, AND ORDER 1:11 REGARD 'l'O Tlll': ALLEGED nOLATIO~ 
01•' SGC. I> OF AN ACT OF CO~GRESS APPROVED SGPT. 26, 1014 

Docket 3168. Complaint, JuTy 3, 19.11-Drci.~ion, Aug. 20, 19J1 

Where au Individual eugaged in llale and distribution of a COI'l'PSI)()Udence conr:<e 
of study and Instruction designPd and intenc1Pd for the education of stu
dents for positions In the United States Government, in competition witb 
those engaged in sale and distribution of courses of study and instruction 
designed and Intended to prepare students for exnminations for Yarious 
Government positions-

(a) Made use of trade name "Social Security Counselors," and represented, 
implied, and created belief, through newspaper advertisements In classified 
section and usually in "Help 'Vanted" section, that such udvertisPmruts 
were those of Gowrnment agencies or representative thereof, aud that 
three thousand Government positions were open and avallable, with 111<'n 
and women wanted to till same, and with examinations being held therefor, 
and that he conhl and would obtain such pol-litions for those who com
pleted his suiu course8 of study and instruction, facts beiug he had had 
no connection whatever with the Social Security noard or with the Uutted 
Stutes Govemmrnt, aud represcutatlous aforesaid were false nnd 
misleading; 

(b) FaiHdy 'and misleadingly rt'presented, through salPsmrn whom he had up
pointed and designated, and who tmvt'led throughout the United State~ 

soliciting students for said courses, and through other means, to prospec· 
tive purchasers and students, that he nnd said salPsmen wPre conuected 
with or otherwise represmted the GoverumC'ut, and that there were thoU· 
sands of positions avnilnhle In the newly formed Soc:inl Security noartl, 
and thllt examinations would be hPld thC'rC'l'or in the near future, or at 
different times stated, and that prospt'ctive students could and would 
be placed in Government positions if they pursued said courses of studY; 
and 

(c) llC'presented, as aforesaid, tlJUt a Goverument position wns guaranteed 
or assured, and that monC'y paiu for saitl courses would be rP1'unded if no 
position was ohtaiuetl by ~tudent solicitrd, and thnt ouly a llmitrd nmnbcr 
would he selected for training in a pnrtlcular locality, facts being s11id 
reprcsPntatlons were false and lnislcnding, and motwy-Liud' ugrei'UH'llt 
maue use of by said Individual was conditlonl'd, mnoug other things, UP011 

wt·ittc·n nppllcutlon within thirty <lays after com)llC'ting the rPgnlar worlL 
and studies, and the taking of two Gorernl)1cnt examinations, nnd, utll' 
to holdiug ot few, if any, exnminntions aud fact that few, I! nny, stndcUts 
bad or would have opportunity to tal'e two such examinations 110 ns to 
tll'tcrmlne whethC'r or not !'tn<knt would or could be phtcl'd U(IOil eligible 
list, nnd, in event of failure, hl'come entlt!Pd to refunds nuder snell 
agreement, was lnO)lcrath·e and mi"leadiug; 
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With tendency and capacity to confuse, mislead, and deceive members of the 
public into believing that he was a representative of, or connected with, 
the Government, and had positions to offer to applicants or those qualifying, 
and that examinations were being held at frequent intervals with positions 
available and assured, etc., and that the facts were ns hereinabove In
dicated, and to induce members of the public to answer his advertisements, 
sign his contracts, pay money down and promise additional sums, and 
purchase his said courses because of erroneous belief engendered as above 
set forth, and unfairly divert trade to him from competitors engaged In 
sale of correspondence courses in similar lines to those offered by him, 
as well as those in other lines ·of study; to their substantial injury and 
to the injury of the public: 

lield, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Allen 0. Phelps for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Clement 
.A.. DeGrace, trading under the name and style of Social Security 
Counselors, hereinafter referred to as respondent, has been and is 
llsing unfair methods of com petit ion in commerce as "commerce" is 
defined in said net, and it appearing to said Commission that a pro
~eeding by it in respect thereof would be in the public interest, here
by issues its complaint stating its charges in that respect as follows: 
. PARAGRAPH 1. That said respondent, Clement A. DeGrace, is an 
lndividual doing business under the name and style of Social Security 
~ounselors with his office and principal place of business in the 

avis Building, Portland, Oreg. ~aid respondent is now and has 
~ee?, for more than one year last past, engaged in the sale and distri
Ubon of a course of study and instruction designed and intendefl 

for preparing students thereof for positions in the United States 
~overment, which said courses of study and instruction are pursued 
Y correspondence through the medium of the United States mails; 

~ha~ said respondent, in the course and conduct of his said business, 
Ur1ng the time aforesaid, causes and has caused his said courses of 

~tudy and instruction, consisting of pamphlets, forms, study, and 
<lUestion sheets and other printed or mimeographed matter to he 

t
tran!Sporteu from his said place of business in the State of Oregon 
0 • 

tb' lllto, and through the several States of the United States, other 
~n the State of Oregon, to various and numerous persons to whom 

sald courses of study and instruction are or have been sold. 
1118121°-\'0L. 25--3!}--59 
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PAn. 2. That during the time above mentioned, other individuals, 
firms, and corporations located in the several States of the United 
States are and have been engaged in the sale and distribution of 
courses of study and instruction designed and intended for the pur
pose of preparing students thereof for examination for various posi
tions under the United States Government, which said courses of 
study and instruction are pursued by correspondence. Such other 
individuals, firms, and corporations have caused and now cause their 
said course of study and instruction 'when sold by them to be trans
ported from various States in the United States to, into, and through 
States other than the State of origin thereof. Said respondent has 
been, during the aforesaid time, in competition in interstate com
merce in the sale of his said course of study and instruction with 
such other individuals, firms, and corporations. . 

PAR. 3. That the Social Security Board is an agency of the United 
States Government, engaged. in the enforcement of the "Social 
Security Act" which became a law in August Hl35; that since J anu
ary 193G, said Social Security Board has issued public announce
ments of its activities including the setting up of training centers in 
cooperation with the several States in training personnel; that the 
use by said respondent of the trade name "Social Security Counselors" 
has the capncity and tendency to create the belief among person:> 
solicited to pursue respondent's said course of study and instruction 
that it is a part of or is connected with said Social Security Board r 
that, in fact, the said respondent has never had any connection what
soever with the said Social Security Board or with the United Stutes 
Government. 

PAn. 4. That respondent, in advertising its said course of studY 
and instruction, makes use of and has made usc of advertisements 
which he has caused to be inserted in the classified sections, usually in 
the "Help Wanted" part thereof, of newspapers circulated in ftnd 
among various States of tlte United States. That said advertisements 
by the wording thereof, as well as by the place of their insertion rep· 
resent, imply, and create the belief among readers thereof, that snch 
a.dvertisements are those of a Governmental agency or a represent.a
tive thereof; that 300,000 Government positions are open and avtul
ahle aml men and women are wantetl to fill them· that examinations 
arc being held for such positions and that respo~dent can and will 
obtain Government positions for those persons who complete his said 
course of study and instruction. That such representations were snd 
are not true, but were aml are false or misleading. . 

PAn. 5. That respondent, in the coun;e and conduct of his sutd 
business, sells and has sold his said course of study and instruction 
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to the public by salesmen designated and appointed by respondent to 
travel thl'oucrhout several States of the United States, soliciting stu~ 

I:> 

dents for said course of study and instruction. That respondent, 
through such salesmen and through and by other means, represents 
and has represented to prospective students and purchasers that 
respondent and such salesmen are connected with or otherwise rep
resent the United States Government; that there are thousands of 
positions available in the newly formed Social Security Board; that 
es:aminations for such positions will be held in the near future or a.t 
definite times stated; that such prospective students can and will be· 
placed in Government positions, if they pursue respondent's course 
of study; that a Government job is guaranteed or assured; that money 
Paid for said course of study and instruction will be refunded it 116 

job is obtained by the student solicited; that only a limited number 
of students will be selected for training in a particular locality. That 
such repreS('ntations are not true but are false or misleading. That 
respondent has profited by such misrepresentations and continues to 
Profit thereby and has accepted and continues to accept money on 
contracts induced by said misrepresentations. 

PAn. 6. That respondent, in the snle of its sni<l course of study 
and instruction, has made nse of a contract form containing a so
called "money-back agreement" which reads as follows: 

Upon fulfillment of the terms and conditions of thiil registration and upon 
senuing written application to the SOCIAL SECURITY COUNSELORS within 
thirty days after completing the regular work and studies of the course, which 
lncluues taking two Government examinations, if I am not satisfied with the 
high grade and practical character of the service and the instructions as given 
unller the terms and provisionil of this registration, and am not thoroughly 
convlncpd I have more than rl'ceived full value, the SOCIAL SECURITY 
COUNSELOHS will refund me the full amount paid. 

'I'hat the said "money-back agreement" is inoperative on account of 
the fact thnt few, if any, examinations for which said respondent 
~as given training and service have been or will be held and few, 
If any, students taking said course of study and instruction have 
~ad or will have an opportunity to take "two Government examina
tions" whereby it could be determined whether they could or would 
~e placed upon an eligible list and thereby, in the event of failuret 
ecome entitled to refunds under such agreement. 

h PAn. 7. That the representations of the respondent as aforesaid 
U\·e had and have the tendency and cnpacity to confuse, mislead, 

~nd d(lceh·e members of the public into the belief that respondent 
~ ~ representati\'e of or connected with the Government of the 

nited States and has positions to offer to applicants or those who 
qtlalify; that examinations are being held at frequent intervals and 
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that positions are available and assured to those who qualify through 
taking the said course of study and instruction offered by respond
ent; that vacancies now exist in the Government service that are 
to be filled in the types of positions for which respondent offers 
training; that large numbers of appointments are being made in 
Government service; and that students who enroll for respondent's 
said course of study and instruction will receive their money back 
on conditions reasonably possible of fulfillment; when in truth and 
in fact such are not the facts and said representations of respondent 
have the capacity and tendency to induce members of the public to 
answer respondent's advertisements, to sign its said contracts, to 
pay money down and to promise to pay additional sums, and to pur
chase said course of study and instruction as hereinbefore described 
because of the erroneous beliefs engendered, as above set forth, and 
to divert trade to respondent from competitors engaged in the sale 
of correspondence courses in interstate commerce in similar lines to 
those offered by respondent, as well as those in other lines of study. 

PAR. 8. The above acts and things done by respondent are all to 
the injury and prejudice of the public and the competitors of re
spondent in interstate commerce within the intent and meaning of 
Section 5 of an Act of Congress, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on July 3, 1937, issued, and on July 
7, 1937, served, its complaint in this proceeding upon respondent, 
Clement A. DeGrace, doing business under the name and style of 
Social Security Counselors, charging him with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. On August 11, 1937, the respondent submitted an answer, 
in which answer he admitted all the material allegations of the co1n· 
plaint to be true and waived the taking of further evidence and all 
other intervening procedure, and said answer was duly filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
the answer thereto, and the Commission havincr duly considered the 

e ' 
same, and being now fully advised in the premises, finds that thiS 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 



SOCIAL SECURITY COUNSELORS 899' 

894 Findings 

FINDINGS AS TO THE FACTS 

. PARAGRAPH 1. The respondent Clement A. DeGrace IS an indi
VIdual doing business under the trade name of Social Security 
Counselors, with his office and principal place of business located in 
the Davis Building, in Portland, Oreg. For several years last past 
the respondent has been engaged in the sale and distribution of a 
course of study and instruction designed and intended for the educa
tion of students for positions in the United States Government. The 
said courses of study and instruction are pursued by correspondence 
through the medium of the United States mails. In the course and 
conduct of the aforesaid business, the respondent causes his said 
courses of study and instruction, consisting of pamphlets, forms, 
study and question sheets, and other printed and mimeographed 
lll.atter to be transported from his place of business in the State of 
Oregon, to, into and through the several States of the United States, 
~o various and numerous persons to whom said courses of study and 
Instruction are sold. 

PAR. 2. There are other individuals, firms and corporations 
located in the several States of the United States, engaged in the 
sale and distribution of courses of study and instruction designed 
and intended for the purpose of preparing students thereof for 
l'Xamination for various positions under the United States Gov
ernment, which said courses of study and instruction are pursued 
by correspondence. Such other individuals, firms and corporations 
cause their courses of study and instruction when sold by them 
to be transported to purchasers thereof located in the various States 
?f the United States other than the State of origin thereof. Dur
~ng the aforesaid time the respondent has been in competition in 
~nterstate commerce in the sale of his said courses of study and 
Instruction with such other individuals, firms, and corporations. 
, PAR. 3. The Social Security Board is an agency of the United 

States Government engaged in the enforcement of the "Social Se
curity Act," which became a law in August 1935. Since January 
l93G, the said Social Security Board has issued public announce
~ents of its activities, including the setting up of training centers 
1

11 cooperation with the several States in training personnel. The 
~se by the respondent of the traue name "Social Security Counselors" 
la~ ~he capacity and tenuency to create the belief among persons 

8fhc1ted to pursue respondent's courses of study and instruction 
~tat it is a part of, or is connecteu with sai~ Social Security _Doaru. 
~1e responuent has never had any connectiOn whatsoever w1th the 

sa1u Social Security Board, nor with the United States Government. 
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PAR. 4. The respondent in advertising its courses of study and 
instruction makes use of advertisements which he causes to be in
!:>erted in the Classified Section, usually in the "Help ·wanted" sec
tion thereof, of newspapers circulated in and among the various 
States of the United States. The said advertisements by the word
ing thereof as well as by the place of their insertion, represent, 
imply, and create the belief among readers thereof, that such ad
vertisements are those of governmental agencies or a representative 
thereof; that 3,000 Government positions are open and available, 
and men and women are wanted to fill them; that examinations are 
being held for such positions and that respondent can and will 
obtain Government positions for those persons who complete the 
said courses of study and instruction. The aforesaid representations 
are not true but are false and misleading. 

PAn. 5. In the course and conduct of the aforesaid business the 
respondent has appointed and designated salesmen who travel 
throughout the several States of the United States soliciting stu
dents for said courses of study and instruction, Through such sales
men, and through and by other means, the respondent represents to 
prospective students and purchasers that respondent and such sales
men are connected with or otherwise represent, the United States 
Government; that there are thousands of positions available in the 
newly formed Social Security Doard; that examinations for such 
positions will be held in the near future or at different times stated i 
that such prospective students can and will be placed in Govern
ment positions if they pursue respondent's courses of study; that a 
Government position is guaranteed or assured; that money paid for 
~aid courses of study or instruction will be refunded if no position 
is obtained by the student solicited; that only a limited number of 
students will be selected for training in n. particular locality. The 
tdoresaid representations are not true but are false and misleading. 
Respondent has profited by such misrepresentations and continues 
to profit thereby, and has accepted and continues to accept moneY 
on contracts induced by said misrepresentations. 

PAn. 6. In connection with the sale of the said courses of studY 
and instruction the respondent has made use of a contract forJll 
containing a so-called ".l\Ioney Dack Agreement" which reads j}.S 

follows: 

Upon fnlflllment of the t!'rms nnd condition!! of this rrglstratlon and upon 
sending written application to the SOCIAL SECURITY COUNSELOHS within 
thirty days after completing the regular work and studies of tlle course, which 
Includes taking two Government examinations, if I am not satisfied with the 
high grade and practical character of the service nnd the Instructions as given 
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Under the terms and provisions of this reg-istration, and am not thoroughly con
Vinced I have more than received full value, the SOCIAL SECUlliTY COUN
SELORS will refund me the full amount paid. 

The aforesaid "Money Back Agreement" is misleading in that it is 
inoperative because few, if any, examinations for which said respond
ent has given training and service have been or will be held, and 
few, if any, students taking said courses of study and instruction have 
had or will have an opportunity to take "two Government examina
tions" whereby it could be determined whether they would or could 
be placed upon an eligible list and thereby in the event of failure en
titled to refunds under such agreement. 

PAR. 7. The trade name, "Social Security Counselors," and all of 
the aforesaid representations have the tendency and capacity to con
fuse, mislead and deceive members of the public into the belief that 
respondent is a representative of or connected with the Government 
of the United States, and has positions to offer to applicants, or those 
who qualify; that examinations are being held at frequent intervals 
and that positions are available and assured to those who qualify 
through taking the said courses of study and instruction offered by 
respondent; that vacancies now exist in the Government Service that 
are to be filled in the types of positions for which respondent offers 
training; that large numbers of appointments are being made in the 
Government Service; and that students who enroll for respondent's 
courses of study and instruction will receive their money back on 
c?nditions reasonably possible of fulfillment; and said representa
tions of respondent have the capacity and tendency to induce mem
bers of the public to answer respondent's advertisements, to sign its 
said contracts, to pay money down and to promise to pay additional 
8Uins and to purchase said courses of study and instruction as herein
before described because of the erroneous belief engendered as above 
Set forth; and unfairly divert trade in said commerce to respondent 
f:o:m. competitors engaged in the sale of correspondence courses in 
8~Inilar lines to those offered by respondent, as well as those in other 
hnes of study, to the substantial injury of said competitors and to 
the injury of the public. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Clement A. 
beGrace, doing business under the name and style of Social Se
curity Counselors, are to the prejudice of the public and of respond
ent's competitors, and constitute unfair methods of competition in 
conunerce, within the intent and meaning of Section 5 of an Act of 
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Congress, approved September 26, 1914, entitled "An Act to create a. 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer of 
respondent admitting all the material allegations of the complaint 
to be true, and waiving the taking of further evidence and all other 
intervening procedure, and the Commission having made it findings 
as to the facts and conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

It is ordered, That the respondent, Clement A. DeGrace, doing 
business under the trade name Social Security Counselors, his agents 
and employees, in connection with the offering for sale, sale, and dis
tribution of courses of study and instruction by correspondence, in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing, directly or by implication: 

1. Through the use of the words Social Security Counselors or 
otherwise, that he is connected with the United States Social Security 
Doard or the United States Government; 

2. That positions with the United States Government or some 
agency thereof are open and available, or that examinations are being 
held to fill such positions, unless such positions are open and avail· 
able and examinations being held; 

3. That a knowledge of said courses of study and instruction will 
qualify one to obtain positions with the United States Government 
or some agency thereof; 

4. That he will obtain positions with the United States Govern· 
ment or some agency thereof for students completing said courses of. 
study and instruction) or that the money paid as tuition. will be 
refunded if a position is not secured from the United States Govern· 
mentor some agency thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it hilS 

complied with this order. 
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IN 'fHE MATTER OF 

OPPENHEIM, COLLINS AND CO.MP ANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TliE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8160. Complaint, June 23, 1981-Decision, Aug. 21, 1931 

Where a corporation engaged in the operation of large department stores and in 
the sale therefrom, among other things, of women's we'aring apparel, and 
in shipping its articles of merch<mdise, when sold, from its places of 
business to purchasers in the 1various other States; in advertising in 

· newspapers of interstate circulation soliciting sale of its said apparel-
n.epresented evening wraps for women as "silk crepe," and other items of 

women's wearing apparel as "l\Iade of quality silks," "taffeta," "crepe," 
"luxurious silks," "silk lingerie," and "dark satins sprinkled with white 
dots," and thereby represented as silk products such items of wearing 
upparel to members of purchasing public, notwithstanding fact products 
in question were not composed of silk, product of the cocoon of the silk 
worm, ns long definitely understood in mind of consuming public, and 
were not silk products, long held In great public esteem and confidence for 
their preeminent qualities, and associated in the public mind with such 
terms as "silk crepe," "1\:lade of quality silks," "taffeta," "crepe," "luxurious 
sllks," "silk lingerie," "satins," and "dark satins," us used to designate, de
scribe and refer to dress goods and other items of women's wearing apparel; 

With capacity and tendency to mislead and deceive substnntlal portion of 
purchasing public into the erroneous beliefs that such representations were 
true, and to cause them to buy such items of apparel as a result of such 
erroneous beliefs, engendered as above set forth, and with result that 
trade was unfairly diverted thereby to it from competitors engaged in 
sale of women's wearing apparel who do not misrepresent the kind ot 
apparel offered for sale by them; to the substantial injury of competition 
in commerce : ' 

1Ield, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods ot competition. 

AIr. Astor II ogg for the Commission. 
0hadbourne, Wallace, Parke & Whiteside, of New York City, for 

respondent. 
CmrPI,AINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to crea.te a Federal Trade Com
lllission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Oppenheim, 
Collins and Company, Inc., a corporation, hereinafter referred to as 
~espondent, has been and now is using unfair methods of competition 
lu commerce as "commerce" is defined in said act, and it appearing 
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to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows : 

PARAGRAPH 1. Respondent, Oppenheim, Collins and Company, Inc., 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of Delaware, with its office and 
principal place of business located at 33 ·west 34th Street in the city 
of New York in said State. It is now, and for many years last past 
has been, engaged in the business of operating large department 
stores from which it sells, among other things, women's wearing 
apparel. It sells, aml has sold and distributed, such articles of mer
chandise to members of the purchasing public located in the various 
States of the United States and in the District of Columbia. Re
spondent causes, and during the time herein mentioned has caused, its 
articles of merchandise, when sold, to be shipped from its places of 
business in New York, N.Y., to the purchasers thereof located in the 
various States of the United States other than the State of New York. 
There is now, and has been at all times mentioned herein, a constant 
current of trade and commerce by said respondent in said merchan
dise so sold by it between and among the various States of the United 
States. Hespondent is now, and at all times herein mentioned has 
been, in substantial competition with other corporations and with 
persons, firms, and partnerships engaged in the sale and distribution 
of women's wearing apparel and other allied products in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

PAR. 2. In the course and conduct of its business as described 
in paragraph 1 hereof, respondent, in soliciting the sale of and selling 
said wearing apparel, caused, and now causes, advertising matter to 
be inserted in newspapers having interstate circulation. In said ad
vertising matter evening wraps for women were, and are, represented, 
designated, and referred to as "silk crepe." In such advertising mat
ter other items of women's wearing apparel were represented Jes
ignated, and referred to as "1\Iade in quality silks," "Taffeta," "crepe,'' 
"lu~urious silks," "Sale I silk lingerie," "dark satins sprinkled with 
white dots." 

Such statements and representations on the part of respondent 
serve as representations to members of the public that such items of 
wearing apparel so advertised and offered for sale were silk prod
ucts. The representations hereinabove set forth are and were 
grossly false and misleading in that said items of wearing apparel 
so represented, designated and referred to are not, and were not, 
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composed of silk, the product of the cocoon of the silk worm, but 
Were composed of materials other than silk. 

PAn. 3. The word "silk" for many years past has had, and still 
has, in the mind of the consuming public, a definite and specific 
meaning, to wit: The product of the cocoon of the silk worm. Silk 
Products for many years have held and still hold great public esteem 
and confidence for their preeminent qualities. Silk fibre has long 
been woven into a variety of fabrics. A variety of distinctive terms 
have been applied to the fabrics resulting from different types of 
Weaving of silk fibre. Dress goods and other items of women's 
Wearing apparel designated, described and referred to as "silk crepe," 
".Made of quality silks," "taffeta," "crepe," "luxurious silks," "silk 
hngerie" "satins" "dark satins" have been for a lon(l' time and at 

' ' I:> the present time still are associated in the public mind with a fabric 
lrlade from the cocoon of the silk worm, commonly known and 
Understood by the public as silk. 

PAn. 4. The use by respondent of the representations set forth 
herein have had and now have the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous beliefs that such representations are and were true and 
to cause them to purchase such items of wearing apparel on account 
of such erroneous beliefs engendered as above set forth. There are 
among the competitors of respondent as mentioned in paragraph 1 
hereof, corporations, individuals, partnerships, and firms engaged in 
ti;e sale of women's wearing apparel who do not misrepresent the 
~llld of wearing apparel offered for sale. By use of the representa
hons aforesaid, trade has been, and is unfairly diverted to respondw 
ent from said competitors and thereby substantial injury is being, 
and has been done by respondent to competition in commerce as 
herein set out. 

PAn. 5. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and of respondent's com
Petitors and constitute unfair methods of competition in commerce 
\\rithin the intent and meaning of Section 5 of the Act of Congress 
~ntitled "An Act to create a Federal Trade Commission, to define 
lbts powers and duties, and for other purposes," approved Septem-
er 2G, 1914. 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congre~s approved Sep· 
te~ber 2G, 1914, entitled "An Act to create a Federal Trade Com
nussion, to define its powers and duties, and for other purposes," the 
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Federal Trade Commission, on June 23, 1937, issued, and on June 
24, 1937, served, its complaint in this proceeding upon respondent, 
Oppenheim, Collins and Company, Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the pro· 
visions of said act. After the issuance of said complaint and the 
filing of respondent's answer, the Commission, by order entered 
herein, granted respondent's motion for permission to withdraW 
said answer and to substitute therefor an answer admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, the proceeding regularly came on. for final hearing be
fore the Commission on the said complaint and the answer thereto, 
and the Commission having duly considered the same and being noW 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS '1'0 THE FAOI'S 

PARAGRAPH 1. Uespondent, Oppenheim, Collins and Company, Inc., 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of Delaware, with its office and 
principal place of business located at 33 "\Vest 34th Street in the 
city of New York in said State. It is now, and for many years 
]ast past has been, engaged in the business of operating large depart·· 
ment stores from which it sells, among other things, women's wear· 
ing apparel. It sells, and has sold and distributed, such articles of 
merchandise to members of the purchasing public located in the var· 
ious States of the United States and in the District oQf Columbiv.· 
Respondent causes, and during the time herein mentioned has caused, 
Hs articles of merchandise, when sold, to be shipped from its places 
of business in New York, N. Y., to the purchasers thereof located in 
the various States of the United States other than the State of New 
York. There is now, and has been at all times mentioned herein, a 
constant current of trade and commerce by said respondent in said 
merchandise so sold by it between and among the various States of 
the United States. Respondent is now, and at all times herein men· 
tioned has been, in substantial competition with other corporations 
and with persons, firms and partnerships engaged in the sale and 
distribution of women's wearing apparel and other allied product.5 
in commerce between and among the· various States of the United 
States and in the District of Columbia. 
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P .AR. 2. In soliciting the sale of aml selling its wearing app~rel, 
as described in paragraph 1 hereof, respondent caused, and now 
eauses, advertising matter .to be inserted in newspapers having an 
interstate circulation, in and by which advertising matter evening 
Wraps for women were, and are, represented, designated, and re
ferred to ft.s "silk crepe." In such advertising matter other items 
Gf women's wearing apparel were, and are, represented, designated, 
nnd referred to as "Made of quality silks," "taffeta," "crepe," "lux
urious silks" "silk linaerie " "dark satins sprinkled with white 

' b ' dots." . 
By the means and. in the manner aforesaid., responclent represented, 

and. represents, to members of the purchasing public that such items 
of wearing apparel were, and are, silk products. The representations 
~hus macle by respondent are and were grossly false and misleading 
1n that said items of wearing apparel so represented, designated, and 
referred. to are not, and were not, composed of silk, the product of 
the cocoon of the silk worm, but were composed of materials other 
than silk. 

PAll. a. The word. "silk'' for many years past has had., and still 
has, in the mind of the consnming public a <{(>finite and specific 
meaning, to wit: the product of the cocoon of the silk worm. Silk 
lH·oclucts for many years have held. and still holJ. great public es
teem .and confidence for their preeminent qualities. Silk fibre has 
long been woven into a variety of fabrics. A variety of distinctivo 
terms have been applied to the fabrics resulting from different types 
of Weaving of silk fibre. Dress goods and other items of women's 
'''earing apparel designated, described and referred to as "silk 
crepe " "Made of quality silks " "taffeta " "crer:>e " "luxurious silks " ,, . ' ' ' ' ' ' 
sl)k lingerie," "satins," "dark satins" have been for a long time 

and at the present time still are associated in the public mind with 
a fabric made from the cocoon of the silk worm, commonly known 
Jtnd understood by the public as silk . 
. PAn, 4. There are among the competitors of respondent, as men

floned in paragraph 1 hereof, corporations, individuals, partnerships, 
and fil'ms engaged in the sale of women's wearing apparel who do 
110t misrepresent the kin(l of wearing apparel offered for sale. 

1 
PAn. 5. The use by respondent of the representations set forth 

lerein has had, an<I now has, the capacity and tendency to mislead 
lind decC'ive a substantial portion of the purchasing public into the 
;r1'01leous beliefs that such representations are and were true anJ. 
0 canst> tht>m to purchase such itPms of wearing apparel as a result 

;'
1
f such Prroneous beliefs engendPred as above set forth. Dy use of 
•e representations aforesaid, trade has been and is unfairly diverted 
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to respondent from said competitors and thereby substantial injury 
is being and has been done by respondent to competition in said 
commerce, as herein set out. 

CONCLUSION 
I 

The aforesaid acts and practices of the respondent, Oppenheim, 
Collins and Company, Inc., are to the prejudice of the public and 
of respondent's competitors, and constitute unfair methods of com
petition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the Complaint of the Commission and the answer filed 
herein on August 18, 1937, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com· 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of an Act of Congress, 
approved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the respondent, Oppenheim, Collins and Com· 
puny, Inc., its officers, representatives, agents, and employees, in con
nection with the offering for sale, sale, and distribution of wearing 
apparel in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from using the words "silk," "crepe,'' 
"taffeta," or "satin," as descriptive of products which are not com· 
posed of silk, the product of the cocoon of the silk worm, but which 
are composed of a material or materials other than silk. 

It is further ordered, That the respondent shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

F. ,V. WASHBURN CANDY CORPORATION 

I:OMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3163. Complaint, June 29, 1937-Dccision, Aug. 21, 1987 

Where a corporation engaged in manufacture and sale of candy, including cer
tain assortments of candies which were so packed and assembled as to 
involve, or were designed to involve, use of a lottery scheme when sold 
and distributed to ultimate consumer thereof, and which were composed of 
a number of individually wrapped penny pieces, together with number of 
articles of merchandise to be given as prizes to chance purchasers of a 
relatively few of aforesaid uniform individually wrapped pieces, concealed 
colored centers of which differed from those of the majority, and entitled, 
as aforesaid, said chance purchasers and purchaser of last piece in assort
ment to one of said articles of merchandise as a prize--

Sold, to wholesalers and jobbers, and to retail dealers for display and resale 
to purchasing public in accordance with said sales plan, such assortments, 
and thereby supplied to and placed in the I1ands of others the means of 
conducting lotteries in the sale of its said products, in accordance with 
such plan, contrary to public policy long recognized by the common law 
and criminal statutes and contrary to an established public policy of the 
United States Go\'ernment, and in compPtition with many who, unwilling 
to offer or sell candy so packed and assembled as above described, or other
wise arranged and packed for sale to purchasing public, so as to involve a 
game of chance, refrain therefrom; 

With capacity and tendency to induce purchasers to buy its said products in 
preference to candy offered and sold by its competitors, and with result 
that many dealers in and ultimate purchasers of candy were attracted by 
said product and by element of chance involved in sale thereof as above set 
forth, and were thereby induced to buy its ;;aid candy, so packed and sold 
by it, iu preference to that offered and sold by its said competitors who do 
11ot use same or pqulvalent method, and with tPndency and capacity, by 
reason of said game of chance, to di\'ert to it trade and custom from its 
said competitors who do not use such or equivalent method, exclude from 
said candy trade all competitors who are unwilling to and do not use any 
such method as unlawful, lessen competition in said trade and tend to 
create a monopoly thereof in it and in such other competitors as do use such 
or an equivalent method, deprive purchasing public. of benefit of free com
petition in said trade, and eliminate therefrom all actual, and exclude there
from all potential, competitors who do not adopt and use such or equivalent 
method: 

licld, That such methods, acts and practices were to the prejudice of the public 
and competitors and constituted unfair methods of competition. 

Mr. Ilenn; 0. Lank and Mr. P. 0. J(oliMld for the Commission. 
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COMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the F. W. 
·washburn Candy Corporation, a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized and doing 
business under the laws of the State of 1\fassachussets, with its prin
cipal office and place of business located in the city of Brockton, State 
of Massachusetts. It is now, and for several years last past has been 
engaged in the manufacture of candies and in the sale and distribu
tion thereof to wholesale dealers and jobbers, and retail dealers, lo
cated at points in the various States of the United States. It causes 
and has caused its said candy when sold to be transported from its 
principal place of business in Brockton, Mass., to purchasers thereof 
in the State of l\Iassachusetts and in other States of the United 
States at their respective places of business. There is now, and has 
been for several years last past, a course of trade and commerce by said 
respondent in such candy between and among the various States of 
the United States. In the course and conduct of said business, re
spondent is in competition with other corporations and with partner
ships and individuals engaged in the manufacture of candy and in 
the sale and distribution thereof in commerce between and among 
the various States of the United States. 

PAn. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal· 
ers and jobbers, and to retail dealers, assortments of candies so packen 
and assembled as to involve, or which are designed to involve the use 
of a lottery scheme when sold and distributed to the ultimate con· 
sumer thereof. Such assortments are composed of a number of pieces 
of candy of uniform size and shape, together with a number of other 
articles of merchandise, which other articles of merchandise are to 
be given as prizes to purchaser of the pieces of candy of uniform size 
and shape in the following manner: The pieces of candy of uniform 
size and shape are each contained within wrappers and retail at tM 
price of 1¢ each. The majority of the said pieces of candy of uni
form size and shape are of the same color throucrhout but a small 

1:> ' 
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number of said pieces of candy have centers of a color different from 
the majority. The color of the centers of said pieces of candy of uni
form size and shape is effectively concealed from purchasers and 
Prospective purchasers until a selection has been made and the wrap
per removed. l 1 urchasers procuring one of the pieces of candy hav
Ing a center colored differently from the majority are entitled to re
ceive free of charge and are to be given as a prize one of the other 
articles of merchandise included in said assortment, and the pur
chaser of the last piece of candy of uniform size and shape in said 
assortment is entitled to receive free of charge and is to be given as 
a prize one of the said other articles of merchandise. The other 
articles of merchanuise contained in said assortment are thus dis
tributed to purchasers of candy from said assortment wholly by lot 
or chance. 

P.An. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments resell said assortments to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortments for sale and sell said assortments to the 
Purchasing public in accordance with the aforesaid sales plan. Re
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. Such sales plan has the ca
Pacity and tendency of inducing purchasers to purchase respond
ent's said products in preference to candy offered for sale and sold 
by its competitors. . 

PAR. 4. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of. a chance to 
Procure another article of merchandise. 

The use by respondent of said method in the sale of candy, and 
th? sale of candy by and through the use thereof and by the aid of 
sa~d method, is a practice of the sort which the common law and 
~riminal statutes have long deemed contrary to public policy, and 
18 contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
tendency unduly to hinder competition or create monopoly in the 
candy trade in this, to wit: that the use thereof has the tendency 
and capacity to exclude from said trade competitors of respondent 
'''ho do not adopt and use the same method or an equivalent or simi
lar methou involvinrr the same or an equivalent or similar element 
of chance or ]ottery ~cheme. 
. Many persons, firms, and corporations who make and sell candy 
lll competition with the respondent, as above alleged, are unwilling 

158121°-Vor •. :!!'l-3!)-130 
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to offer :for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors 
refrain therefrom. 

PAn. 5. l\fany dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude :from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondent and 
in such other competitors of respondent as use the same or an 
equivalent method; and to deprive the purchasing public of the 
benefit of free competition in said candy trade. The use of said 
method by respondent has the tendency and capacity to eliminate 
from said candy trade all actual competitors and to exclude there· 
from all potential competitors who do not adopt and use said 
method or an equivalent method. 

PAn. G. The aforementioned methods, acts, and practices of re· 
spondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said methods, acts, and prac· 
ticcs constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.'' 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission, on June 29, Hl37, issued and on 
June 30, 1937, sern'd its complaint in this procerding upon the re· 
spondent, F. D. 'Vashburn Candy Corporation, a corporation, er· 
roneously named in said complaint as F. W. 'Vashburn CandY 
Corporation, charging said respondent with the use of unfair 
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methods of competition in commerce in violation of the provisions 
of said act. Thereafter, respondent filed in the office of the Commis
sion its answer admitting all the material allegations of the com
plaint to be true and waiving the taking of further evidence and 
all other intervening procedure. In said answer respondent waived 
any rights it might have had by reason of the misnomer above de
:scribed and consented that any action taken by the Commission 
Would be against the F. B. Washburn Candy Corporation. After 
the filing of said answer, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and answer 
thereto; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this pro
<'eeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, F. B. 'Vashburn Candy Corporation, 
<·rroneously named in the complaint as F. ,V, 'Vashburn Candy Cor
poration, is a corporation organized and doing business under the 
laws of the State of Massachusetts, with its principal office and place 
of business located in the city of Drockton, State of Massachusetts. 
lt is now, and for several years last past has been, engaged in the 
manufacture of candies and in the sale and distribution thereof 
to the wholesale dealers and jobbers and retail dealers located at 
points in the various States of the United States. It causes and has 
caused its said candy when sold to be transported from its principal 
}>lace of business in Drockton, Mass., to purchasers thereof in the 
State of Massachusetts and in other States of the United States at 
their respective places of business. There is now, and has been for 
several years last past, a course of trade and commerce by said 
respondent in such candy between and among the various States 
<Jf the United States. In the course and conduct of said business, 
respondent is in competition with other corporations and with part
~erships and individuals engaged in the manufacture of candy and 
In the sale and distribution thereof in commerce between and amon.,. 
the various States of the United States. ~::> 

PAn. 2. In the course and conduct of its businPss as described in 
Paragraph 1 hereof, the respondent sells and has sold to wholesale 
dealers and jobbers, and to retail dealers, assortments of candies so 
Packed and assembled as to involve, or which are designed to involve, 
the use of a lottery scheme when sold and distributed to the ultimate 
consumer thereof. Such assortments are composed of a number of 
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pieces of candy of uniform size and shape, together with a number 
of other articles of merchandise, which other articles of merchandise 
are to be given as prizes to purchasers of the pieces of candy of uni
form size and shape in the following manner: The pieces of candy 
of uniform size and shape are each contained within wrappers and 
retail at the price of 1¢ each. The majority of the said pieces of 
candy of uniform size and shape are of the same color throughoutt 
but a small number of said pieces of candy have centers of a color 
different from the majority. The color of the centers of said pieces 
of candy of uniform size and shape is effectively concealed from pur
chasers and prospective purchasers until a selection has been made 
and the wrapper removed. Purchasers procuring one of the pieces 
of candy having a center colored differently from the majority are 
entitled to receive free of charge and are to be given as a prize one 
of the other articles of merchandise included in said assortment, and 
the purchaser of the last piece of candy of uniform size and shape in 
said assortment is entitled to receive free of charge and is to be given 
as a prize one of the said other articles of merchandise. The other 
articles of merchandise contained in said assortment are thus dis· 
tributed to purchasers of candy from said assortment wholly by lot 
or chance. 

PAR. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortments resell said assortments to retail dealers, and said 
retail dealers and the retail dealers to whom respondent sells direct 
expose said assortments for sale and sell said assortments to the pur
chasing public in accordance with the aforesaid sales plan. Respond
ent thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. Such sales plan has the capacity 
and tendency of inducing purchasers to purchase respondent's said 
products in preference to candy offered for sale and sold by its 
competitors. 

PAR. 4. The sale of candy to the purchasing public in the manner 
above found involws a game of chance or the sale of a chance to 
procure another article of merchandise. The use by respondent of 
said method in the sale of candy, and the sale of candy by and 
through the use thereof and by the aid of said method, is a pra.ctice of 
the sort which the common law and criminal statutPs have long 
deemed contrary to public policy and is contrary to an established 
public policy of the Government of the United States. The use by 
res~~ndent of said method has the tendency unduly to hinder com
petitiOn or create monopoly in the candy trade in this, to wit: that 
the use thereof has the tendency and capacity to exclude from said 
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trade competitors of respondent who do not adopt and use the same 
method or an equivalent or similar method involving the same or an 
-equivalent or similar element of chance or lottery scheme. Many 
persons, firms, and corporations who make and sell candy in com
petition with respondent are unwilling to offer for sale or sell candy 
SO packed and assembled as above described, or otherwise arranged 
and packed for sale to the purchasing public so as to involve a game 
·of chtmce, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
:attracted by respondent's said method and manner of packing said 
-candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
-offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity, because of said game 
Qf chance, to divert to respondent trade and custom from its said 
~ompetitors who do not use the same or an equivalent method; to 
~:x:clude from said candy trade all competitors who are unwilling to 
:and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondent and 
in such other competitors of respondent as use the same or an equiva· 
lent method; and to deprive the purchasing public of the benefit of 
free competition in said candy trade. The use of said method by 
respondent has the tendency and capacity to eliminate from said 
eandy trade all actual competitors and to exclude therefrom all 
Potential competitors who do not adopt and use said method or an 
equivalent method. 

CONCLUSION 

'I'he aforesaid method, acts and practices of the respondent, F. B. 
Washburn Candy Corporation, a corporation, are to the prejudice of 
the public and of respondent's competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning of 
Section 5 of an Act of Congress, approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its 
Powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

.This proceeding having been heard by the Federal Trade Com
ll1Ission upon the complaint of the Commission and the answer of 
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respondent, F. n. ·washburn Candy Corporation, erroneously named in 
the complaint as F. ,V. Washburn Candy Corporation, filed herein on
August 10, 1937, admitting all the material allegations of the com
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, and further waiving any rights it might 
have by reason of the misnomer above described and consenting· 
that any action taken by the Commission will be against the F. B. 
·washburn Candy Corporation, and the Commission having made· 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, F. B. ·washburn Candy Cor
poration, a corporation, its officers, representatives, agents, and em
ployees, in connection with the offering for sale, sale and distribution 
in interstate commerce of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers, for 
resale to retail dealers or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used, or 
which may be used, without alteration or rearrangement of the con
tents of such assortments, to conduct a lottery, gaming device, or gift 
enterprise in the sale or distribution of the candy contained in said 
assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy, for sale to the public at retail, pieces of candy of uniform 
size and shape of different colors, or having centers of a different 
color, together with other articles of merchandise, which said other 
articles of merchandise are to be given as prizes to the purchaser 
procuring a piece of candy of a particular color, or having a center 
of a particular color. 

It is further ordered, That the respondent, F. B. 'Vashburn CandY 
Corporation, a corporation, shall, within 30 days after service upon 
it of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

OLIVER L. VON BACHELLE, DOING BUSINESS AS 
H. SHADE'S LABORATORIES, AND BtJREAU OF EDU
CATION, SHADE'S LABORATORIES 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TllE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Doclcet 3101. Complaint, Apr. 9, 1937-Decision, Aug. 25, 1987 

Where an Individual engaged in sale and distribution of certain medical 
preparations for use in meeting so-called problems of feminine hygiene, 
and for use in prevention and treatment of diseases, ailments, and con
ditions to which women are particularly susceptible, In substantial com
petition with those enguged in sale and distribution, in commerce among 
the States and in the District of Columbia, of products intended, designed, 
and used and useful for the purposes for which said individual represented 
and implied that his said products were effective, and including, among 
his competitors in said commerce, m.any who truthfully represent their 
products and the nature of their orgaoization-

(ai) Falsely represented, in adyertlsing his "Cones," "Suppositories," and 
"Antiseptic Powder," as variously known and described, in certain ad
vertising literature, such as books, pamphlets, and circulars, distributetl 
to purchasing public through boxes in which products were marketed, 
and through druggists and the United States mails, direct to prospective 
purchasers, and In newspaper and magazine advl'rtlsing, that the par
ticular product, os the case might be, was efficacious for use in prevention, 
treatment, and cure of diseases, ailments, and conditions peculiar to 
women, arising out of so-called problems of feminine hygiene, ana was 
safe for general use and solved problems of aforesaid hygiene, and con· 
stltuted an efficient prophylactic where possibility of venereal infection 
was present, and was more effective than carbolic acid or chlorine in pre
vention and treatment and cure of aforesaid diseases, etc., and consti
tuted an efficient treatment for certain specified ailments and conditions, 
and promoted cleanliness and good bl'alth, and misrepresented, in various 
specific particulars, the functioning and qualities or properties of said 
products; and 

(b) Made use, In his advertisements, of name "Dureau of Education" in con
nection with other statements in said advertising matter, in such a manner 
as to represent ana imply, and thereby lead purchasing public to believe, 
that such ''Dureau of Education" was a separate organization or institu
tion, in no wise connected with his business, organized to carry on scien
tific research in methods of preventing, treating, or curing maladies peculiar 
to women, ana that his products had been tested or approved by said 
organization or institution, facts being there was no such organization 
creatPa to carry on scientific research in such methods, his products hnd 
not bPen tested by snell an organization, ana so-called "Dureau of Educa
tion" was simply a name adopted in furtherance of the sale thereof; 

\Vith effect of misleading and deceiving many members of the purchasing 
PnLlic and en using them erroneously to believe that said representations 
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were true, and, because of such erroneous belief, to buy substantial quan
tities of his said products, and of thereby unfairly diverting trade in 
commerce to hlm from hls competitors who truthfully represent their 
products; to their substantial injury and that of the public: 

Held, That· such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before J.fr. RobertS. Hall, trial examiner. 
J.fr. William L. Taggart for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Oliver L. 
Von Bachelle, doing business as H. Shade's Laboratories and as 
Bureau of Education, H. Shade's Laboratories, hereinafter referred 
to as respondent, has been, and is using unfair methods of competi· 
tion in commerce as "commerce" is defined in said act, and it appear· 
ing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGRAPH 1. The respondent, Oliver L. Von Bachelle, of 2335 
Commonwealth Avenue, Chicago, Ill., is engaged in business indi· 
vidually and under the trade names H. Shade's Laboratories and n.s 
Bureau of Education, H. Shade's Laboratories, 2148 North Halsted 
Street, Chicago, Ill. He directs and controls the sales policies and 
business operations of said businesses. 

PAR. 2. The respondent has been and is now engaged in the busi
ness of manufacturing, advertising, distributing and selling certain 
medical preparations for use in so-called feminine hygiene and for 
use in the female anatomy to purchasers in commerce among nnd 
between the various States of the United States and in the District 
of Columbia. He maintains a constant course of trade and com· 
merce in said products so distributed and sold by him. 

In the course and conduct of said business respondent has been, 
and is, in substantial competition with other corporations and with 
firms, individuals, and partnerships engaged in the distribution and 
the sale of similar products and other products intended and de· 
signed for similar use by women in commerce among and between 
the various States of the United States. 

PAR. 3. The products marketed by respondent are variously known 
and described as "Shade's Cones," "Shade's Suppositories," "Shade's 
Antiseptic Powder." 
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In the operation of his business and for the purpose of inducing 
the purchase of said products on the part of members of the pur
chasing public, the respondent has made use of certain advertising 
literature, such as books, pamphlets, circulars, as well as newspaper 
and magazine advertising which purports to be descriptive of the 
Various products herein named. The advertising literature herein 
referred to is distributed to the members of the purchasing public 
~hrough the medium of the boxes in which the products are marketed, 
In advertising literature distributed through the medium of drug 
stores, through the United States mails direct to prospective pur
chasers and in newspapers and magazines. 

With reference to the product designated as "Shade's Supposi-
tories," such statements as the following are made: 

NEW BLESSING for MODERN WOMANHOOD. 
Solve Problem of Feminine Hygiene. 
The intelligent practice of feminine hygiene ls of vital importance to good 

health. Shade's Suppositories, a recognized reliable formula, permits modern 
Wives to enjoy the benefits of feminine hygiene without its attendant problems. 
Sate, reliable and convenient. No water. or accessories needed. Melting at 
body heat, they provide a protective film which is powerfully germicidal, yet 
soothing to delicate membranes. Don't wait I Send 10~ for samples and per
sonal information. Dox of 24 cones-$1.00. 

. In said statements, together with other similar statements not here
In set out with respect to the product named, respondent directly and 
through implication represents and the public is thereby led to believe 
that said product forms a safe, competent, reliable remedy, cure and 
Preventive of ill health in that it solves the problem of feminine hy
giene; that said product is a safe product, reliable and convenient to 
~se and forms a protective film in the vaginal canal which is power
fully germicidal and that said product is soothing to delicate mem
branes. 

PAn, 4. In truth and in fact the product designated above does not 
form a safe, competent treatment, remedy, cure and preventive· of ill 
health. It does not solve the problem of feminine hygiene and, fur
ther, the said product is not a safe product for general use. It will 
not form a protective film which is powerfully germicidal. 

PAR. 5. 'Vith reference to the product designated as "Shade's 
Cones," such statements as the following are made: 

• • • Known to the medical profession as Vagi-Seals for Intimate 
F'emlnine Hygiene • • • 

Shade's Cones are also in dcmnnd as a prophylactic, where tbe possibility of 
Venereal Disease communication is present. 

Dainty women appreciate the value of cleanliness, but cleanliness is far more 
Important In the delicate mucous membrances of the hidden parts, as It Is on the 
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face. In fact, any matter foreign to the parts, may soon cause inflammation 
and annoyance. The use of Shade's Vagi-Seal Cones tends to relieve inflamma
tion and soothes the irritated membranes. 

Shade's Cones contain no poisonous chemicals, yet they are more effective 
than any Solution of odorous Carbolic acid or Chlorine, that can be applied to 
the human body. Physicians testify to the utter harmlessness and effectiveness 
to the purpose of these Ingredients * * * 

Shade's Cones deposit a protective film or coating over the mucous membranes 
of the area, which is effective for a long period * * * 

They also act as a deodorant and the women that use them, can always be 
sure of being protected from embarrassing odors, which sometimes arise from 
vaginal disorders. 

We know that Shade's Cones are safe, healthful and clean, and that theY 
should be left nt least 8 to 10 hours in the cavity, before being washed out witb 
a Shade Antiseptic Powder douche. 

In said statements, together with other similar statements not 
herein set out with respect to the product named, respondent directly 
and through implication represents and the public is thereby led to 
believe that said product forms a safe, competent, reliable remedy, 
cure and preventive of ill health and that it is known to the medical 
profession for intimate feminine hygiene; that said product is a 
competent and satisfactory prophylactic for nse where the possibility 
of venera! disease and contamination are prrsent; that said product 
will relieve inflammation and soothe the, irritated membranes of the 
vagina; that said product is more effective than carbolic acid or 
chlorine and physicians testify to the utter harmlessness and effec
tiveness of these products for the troubles set forth; that the product 
when used deposits a protective film or coating over the mucous 
membranes of the vagina which is effective for a long period; that 
the product acts as a deodorant and the women that u~e it can always 
be sure of being protected from embarrassing odors which arise frotn 
vaginal disorders. 

In truth and in fact said product will not form a safe, competent, 
reliable remedy, cure and preventive for ill health. It is not known 
to the medical profession as a remedy for intimate feminine hygiene. 
It is not in demand as a prophylactic and. it is not in demand as a 
prophylactic for use where there is a possibility of venereal disease 
and contamination present. It will not relieve inflammation or soothe 
irritated membranes of the vagina. It is not more effective than 
carbolic acid or chlorine. Physicians do not testify as to its harn?· 
lessness and effectiveness for the troubles herein set out and it lS 

not harmless or fully effective for such use. The protluct when used 
does not deposit a protective film or coatinrr over the mucous rnern· 
branes of the vagina and is not effective fo; long periods. Further, 
the product does not act as a deodorant and the woman who uses 
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it cannot be sure of always being protected from embarrassing odors 
Which usually arise from vaginal disorders. 

PAR. 6. With reference to the product designated and known as 
"Shade's Antiseptic Powder" such statements as the following are 
made: 

Vaginal douching is so important to health, that dainty women, cannot afford 
to neglect it. Douching should be practiced regularly by every woman, and 
especially the married woman. Secretions in the marital state are more 
frequent and opportunities for infection are increased. 

Shade's Antiseptic Powder not only promotes cleanliness and healtll, but also 
destroys bacteria, and it soothes and beals the dellcate tissues. 

Two teaspoonfuls of the powder to 2 quarts of warm water, used daily, 
in Leucorrhea (Whites), Vaginitis and Cervicitis. 

It destroys unpleasant odors, and produces that wonderful feeling of inner 
cleanliness, so much desired by every dainty woman. 

In said statements, together with other similar statements not 
herein set out with respect to the product nameu, respondent directly 
and through implication represents and the public is thereby led to 
believe that saiu product promotes cleanliness and health, destroys 
bacteria and soothes and heals the delicate tissues of the vaginal 
tract; that it is a competent and satisfactory treatment for leucorrhea, 
Whites, vaginitis, and cervicitis and destroys unpleasant odors and 
Promotes a feeling of cleanliness. 

In truth and in fact the product does not promote cleanliness and 
~ealth. It does not destroy bacteria nor soothe nor heal the delicate 
tissues of the vaginal tract. It is not a competent and satisfactory 
treatment for leucorrhea, whites, vaginitis, and cervicitis and, 
further, it will not destroy unpleasant odors and promote a feeling 
of cleanliness. 

PAR. 7. In the operation of his business, as aforesaid, respondent 
makes use of in his advertisements the name of "Bureau of Edu
cation." Said statement together with other statements in said ad
Vertising represents to the public directly or through implication 
that the Bureau of Education is a bureau devoted to scientific re
search on questions involving so-called marriage hygiene. 

In truth and in fact the said Bureau of Education is not a sep
arate organization or institution organized for the purpose of 
carrying on scientific research in the methods of preventing, treating 
or. curing maladies peculiar to women or any other questions, and 
said bureau does not actually exist but the name is used for the 
Purpose of encouraging the sale of respondent's products. 

PAn. 8. There are among respondent's competitors in commerce, 
ns herein set out, those 'vho do not in any way misrepresent the 
·tharacter and nature of their products and who do not make use 
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of any of the misleading representations herein set out and similar
ones with respect to the therapeutic value of the product and others. 

PAR. 9. The aforesaid false and misleading statements and rep
resentations used by the respondent in offering for sale and selling 
the various products as herein described in commerce as herein set 
out, have had, and now have the tendency and capacity to, and do, 
mislead and deceive members of the purchasing public into the 
erroneous and mistaken belief that said representations are true 
ami into ·the purchase of substantial quantities of respondent's. 
various products on account of said erroneous and mistaken belief. 

As a result thereof trade is unfairly diverted from competitors 
of respondent who do not in the sale and distribution of their re
spective products make usc of the same or similar misrepresentations. 
In consequence thereof injury has been and is now being done by 
respondent to competition in commerce among and between the 
various States of the United States. 

PAR. 10. The methods, acts, and practices of respondent herein 
bet forth are to the prejudice of the public and of competitors of the 
respondent as hereinabove alleged. Said methods, nets, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade
Commission, to define its powers and duties, and for other purposes.'' 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of C~ngress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on April 9, 1937, issued, and on 
April 13, 1937, served, its complaint in this proceeding upon re
spondent, Oliver L. Von Dachelle, doing business as II. Shade's Lab
oratories, and as Bureau of Education, II. Shade's Laboratories, 
charging him with the use of unfair methods of competition in 
commerce in violation of the provisions of the said act. On July Hi,. 
1937, the respondent filed his answer, in which answer he admitted 
all the material allegations of the complaint to be true, and stated 
tha~ he waived hearings on the charges set forth in the said com
plamt nml that, without further evidence or other intervening pro
<·Nlure, the Commission might issue and serve upon him findings 
ns to the facts and conclusions and an order to cease and desist frottl 
the vio~ations of law charged in the complaint. Thereafter, the 
proceedmg regularly came on for final hearinO' before the Commis-o 
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sion on the said complaint and the answer thereto, and the Com
mission having duly considered the same, and being now fully ad
vised in the premises, finds this proceeding is in the interest of the 
public and makes this its findings as to the facts, and its conclusion 
drawn therefrom; 

FINDINGS AS TO THE FACTS 

P ARAGRArH 1. The respondent, Oliver L. Von llachelle, is engaged 
in business under the trade name H. Shade's Laboratories and under 
the trade name Bureau of Education, H. Shade's Laboratories, and 
has his office and principal place of business at 2148 North Halsted 
Street, in the city of Chicago, State of Illinois. 

Pan. 2. The respondent is now, and has been for more than one 
Year last past, engaged in the sale and distribution of certain medical 
preparations, for use in meeting the so-called problems of feminine 
hygiene, and for use in the prevention, and treatment of diseases, ail
Inents and conditions to which women are particularly susceptible. 
Respondent causes said products, when sold, to be transported from 
his place of business in the city of Chicago, State of Illinois, to the 
Purchasers thereof located in various States of the United States 
other than the State of Illinois anu in the District of Columbia. Re
spondent maintains a constant current of trude in commerce between 
and among the various States of the United States and in the District 
of Columbia in the sale and distribution of said products. 

In the course and conduct of his business in said commerce re
spondent has been, and is, in substantial competition with other indi
viduals and with firms, corporations, and partnerships engaged in the 
sale and distribution in said col)1merce of products intended, designed, 
and used and useful for the purposes for which the respondent repre
sent and implies that his said products are efficacious. 

J> AR. 3. The products marketed by respondent are variously known 
and described as "Shade's Cones," "Shade's Suppositories," "Shade's 
Antiseptic Powder." 

In the operation of his business and for the purpose of inducing 
the purchase of said products on the part of members of the pur
c?asing public, the respondent has made use of certain advertising 
hterature, such as books, pamphlets, circulars, as well ns newspaper 
nnu magazine ad,·ertising which purports to be descripthre of the 
Various products herein namt>d. The advertising literature ht>rein 
referred to is distributed to the members of the purchasing public 
through the medium of the boxes in which the products are marketed, 
through advertising liter·nture distributed by drug stores, and 
through the United States mails direct to prospective purchasers. 
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Respondent also uses advertisements of similar nature and effect 
which are placed in newspapers and magazines of interstate circu
lation. 

'Vith reference to the product designated as "Shade's Supposi-
tories," such statements as the following are made: 

NEW llLESSING FOrt 1\IODERN WOl\IENHOOD. 
Solve Problem of Feminine Hygiene. 
The intelligent practice of feminine hygiene is of vital importance to gootl 

health. Shade's Suppmdtories, a recogni7.ed reliable formula, pf'rmits modern 
wives to enjoy the benefits of feminine hygiene without its attendant problems. 
Safe, reliable and convenient. No water or aecessori<'s ueeded. Melting at body 
heat, they provide a protective film which is llOwerfully germicidal, yet soothing 
to delicate membranes. Don't wait I Send 10¢ for samples and personal infor
mation. nox of 24 cones-$1.00. 

Through said statementst and in other statements not herein set 
out, with respect to the product Shade's Suppositories the respond
ent represents and implies, and the pmchasing public is thereby led 
to believe, that said product is £>fficacious for use in the prevention, 
treatment and cure of diseases, ailm£>nts and conditions peculiar to 
women arising out of the so-called problems of feminine hygiene; 
that it solves the problem of feminine hygiene; that the product may 
be us£>d with safety; that its use forms 11 protrcth·e film which is 
powerfully germicidal, and that its usc is soothing to delicate mem
branes. Uespomlent's product, Shade's Suppositorirs, is not effi· 
cncions for use in the prevention, treatment and cure of diseases, 
ailments and conditions peculiar to women arising out of the so-called 
problems of feminine hygiene; said product does not soh·e the prob
lems of ft•mininc hygie.ue, and is not safe for general usc; said 
product does not form a protective film which is powerfully germici
dal and its use is not soothing to delicate mcmbrnnccs. 

l)An. 4. "'ith reference to the prOlluct designated as "Shade's 
Cones," such statements as the following arc ma<le: 

• • • Known to the medical profession as Yngi-Senls for intimate Femi
nine Hygiene. 

Shade's Con<>s ore nl:io in demand ns a prophylactic, where th<' possibility of 
Venerol Dls<>ase commtmlf'atlon Is present. 

Shade's Cones contain no poisonous <·hf'micnls, yet thf>y are more effectire 
than ony Solution of oclol'Ous Carbolic ncld or Chlorhw, that can he npplil•d to 
the humnn t.ocly. l'hy~<lclans te~tlfy to the utter hnrmlt>ssn<>ss and eff<>ctlveuess 
to the purpo,;e of th<>se lugr<>dlents • • • 

Shade's Cones d<>rJosit a prol<>cth e film or eontlng oret· the mucous mern· 
brnncs of the arf>n, whil'h Is et'fe<'tlve for n long (lt'l'iod • • • 

They also act as a dl•odoront aml the wonwn that use thl'm eon always ue 
sure of b<'lng prot<>l'ted from embnrrnssing oclors, which sometimes arise frolll 
vaginal disorders. 
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We know that Shade's Cones are safe, healthful and clenn, and that they 
should be left at least 8 to 10 hours in the cavity, before being washed out 
With a Shade Antiseptic Powder douche. 

Through said statements, and in other statements of similar im
port, with rPspect to the product "Shade's Cones," the respondent 
represents and implies, and the purchasing public is thereby led to 
believe, that said product is efficacious for use in the prevention, 
treatment and cure of diseases, ailments and conditions peculiar to 
Women arising out of the so-called problems of feminine hygien.e; 
that said product is safe for general use; that said product is an 
efficient prophylactic where the possibility of venereal disease infec
tion is present; that said product relieves inflammation and is sooth
ing to irritated membranes; that the product is more effective than 
carbolic acid or chlorine in the prevention, treatment and cure of 
diseases ana ailments peculiar to women arising out of the so-called 
ProblE.>ms of fE.>minine hygiE.>ne; that its use deposits a protective film 
or coating m·er the mucous membranes which remains effective for 
a long period of time, and that the product is a deodorant and 
assures the user of protection from embarrassing odors arising from 
the so-callE.>d problems of feminine hygiene. Respondent's product 
"Shade's Cones" is not efficacious for use in the prevention, treat
l1lent and cure of diseases, ailments and conditions peculiar to women 
arising out of the so-called problE.>ms of feminine hygiene; said prod
llct is not safe for general use and is not an efficient prophylactic 
'"here the possibility of venereal disease infection is present; said 
Product docs not relieYe inflammation and is not soothing to irritated 
membranes; said product is not more effective than carbolic acid or 
chlorine in the prevention, treatmE.>nt and cure of diseases and ail
ments peculiar to women arising out of the so-called problems of 
~eminine hygiene; its use does not deposit a protective film or coat
Ing over the mucous membrane which remains effective for a long 
Period of time; said product is not a deodorant and its use will not 
nssure the user of protection from embarrassing odors arising from 
the so-called problems of feminine hygiene. 

PAn. 5. 'Vith reference to the product designated and known as 
''Shade's Anti:;;eptic Powder" such statements as the following are 
l11nde: 

Vaginal donchlug Is ~>o Important to lwnlth that dainty womrn cannot afford 
to 1Wglrct ft. Douehlug should hr prnctlcrd rrgnlarly by every woman, and 
~'~<lJ<·clnlly thP marrlt•'l woman. f;l'crl'tious in the marital state are more fre
qul'ut n n<l opportnnitl<'s for infl'ctlou ore increnHPd. 

Shndt>'s Antl~rptlc Powdrr not only promotrs cleanliness and health, but also 
d('l!troys bnet<'rln, nnd It soothrs and heals the delicate tissues. . 
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Two teaspoonfuls of the powder to 2 quarts of warm water, used daily, in 
Leucorrhea (Whites), Vaginitis and Cervicitis. 

It destroys unpleasant odors, and produces that wonderful feeling of inner 
cleanliness, so much desired by every dainty woman. 

Through said statements, and in other statements ~f similar im
port, with respect to the product "Shade's Antiseptic Powder," the 
respond~:mt represents and implies, and the purchasing public is 
thereby led to believe, that said product promotes cleanliness and 
good health; that it destroys bacteria and soothes and heals delicate 
tissues, and that it is an efficient treatment for leucorrhea (whites), 
vaginitis and cervicitis and destroys unpleasant odors. The product 
"Shade's Antiseptic Powder" does not promote cleanliness and good 
health, destroy bacteria nor does it soothe and heal delicate tissues; 
said product is not an efficient treatment for leucorrhea (whites), 
vaginitis and cervicitis and its use has no beneficial effects in the 
treatment of such conditions, nor will it destroy unpleasant odors. 

PAR. 6. In the conduct of his business as aforesaid the respondent 
uses in his advertisements the name "Bureau of Education" in con
nection with other statements in the advertising matter in such 11 

manner as to represent and imply, and thereby lead the purchasing 
public to believe, that the "Bureau of Education" is a separate organi
zation or institution in no wise connected with the business of the 
respondent, organized for the purpose of carrying on scientific 
research in the methods of preventing, treating or curing maladies 
peculiar to women, and that respondent's products have been tested 
or approved by such organization or institution. There is no such 
organization as the "Bureau of Education" organized for the pur
pose of carrying on scientific research in the methods of preventing, 
treating or curing maladies· peculiar to women, and respondent's 
products have not been tested by such an organization. The so-called 
"Bureau of Education" is simply a name adopted by the respondent 
to use in furtherance of the sale of his said products. 

There are among respondent's competitors in said commerce many 
who truthfully represent their products and the nature of their 
organization. 

PAn. 7. The representations and implications used by the respond
ent as above set out in connection with the offering for sale and sale 
of the products herein described in said commerce are false, mislead
ing and deceptive and have had, and now have, the tendency and 
capacity to, and do, mislead and deceive many members of the pur
chasing public and cause them erroneously to believe that said repre
sentations are true and cause them, because of said erroneous belief, 
to purchase substantial quantities of respondent's said products, 
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thereby unfairly diverting trade in said commerce to the respondent 
from his competitors who truthfully represent their products to the 
substantial injury of said competitors in said commerce and to the 
injury of the public. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Oliver L. Von 
Bachelle, are to the prejudice of the public and of respondent's com
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 2G, 1914, entitled "An Act to create a Federal 
1'rade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer filed 
herein on July 1G, 1037, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Congress 
approved September 2G, 1014, entitled "An Act to create a Federal 
'l'rade Commission, to define its powers and duties, and for other 
purposes." 

It is ordered, That the. respondent, Oliver L. Von Bachelle, an indi
vidual, doing business as H. Shade's Laboratories, and as Bureau of 
Education, H. Shade's Laboratories, or under any other name, his 
representatives, agents and employees in connection with the offering 
for sale, sale and distribution of the medicinal or pharmaceutical 
}n·eparations now designated Shade's Cones, Shade's Suppositories 
and Shade's Antiseptic Powder, or any other preparations of sub
stantially the same ingredients and therapeutic efficacy, whether desig
nated by the aforesaid names or by any other names, in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from representing or implying in connection with the offering 
for sale, sale and distribution of any of said proJucts. 

1. That said product is efficacious for use in the prevention, treat
ll1ent and cure of diseases, ailments and conditions peculiar to women 
arising out of the so-called problems of feminine hygiene; 

2. That said product is safe for general use; 
3. That said product solves the problems of feminine hygiene; 

158121m---a9----59 
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4. That said product is an efficient prophylactic where the possi
bility of venereal disease infection is present; 

5. That said product relieves inflammation and is soothing to 
irritated or delicate membranes ; 

6. That said product is more effective than carbolic acid or chlorine 
in the prevention, treatment and cure of diseases, ailments and con
ditions peculiar to women arising out of the so-called problems of 
feminine hygiene; 

7. That the use of said product deposits a protective film or 
coating over the membrane which remains effective for a long period 
of time; 

8. That said product is a deodorant and that its use will assure 
the user of protection from embarrassing odors arising from the 
so-called problems of feminine hygiene; 

9. That said product forms a protective film which is powerfully 
germicidal ; 

10. That said product promotes cleanliness and good health, de
e.troys bacterial and soothes and heals delicate tissues or membranes; 

11. That said product is an efficient treatment for leucorrhea 
(whites), vaginitis and cervicitis, or has a beneficial effect in the 
treatment of such ailments or conditions, or that it will destroy 
unpleasant odors; 

12. That, through the use of the words "Bureau of Education" or 
other words, said products have been submitted to or approved by 
an institution organized for the purpose of carrying on scientific 
research in the methods of treating and curing maladies peculiar 
to women, and that respondent's products have been tested by such 
an organization. · 

It is, further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO 'l'IIE ALLEGED VIOLATIO~ 
01<' SEC. ~ OF AN ACT OF CONGRESS APPROVED SEPT. 26, lOU 

Dorl,·ct 2513. Complaint, .Aug. 13, 1935-Decision, .Aug. 28, 193"1 

Where an individual engaged In the distribution of leather products, including 
certain products which were neither (1) chamois leather, as originally 
made from the skin of an Alpine antelope, highly prized for its soft and 
pliable quality for use In polishing such articles as jewelry, metals, glass. 
and ·wood, and possessed of additional feature of absorbing water readily 
and returning, when dry, to Its original softness and pliability, nor (2} 
composed of the inner side of a sheepskin or "flesher," from which the 
outer or grain side has been split, tanned exclusively with marine-oil. 
and with a natural yellowish color well known to purchasing public, and 
possessed generally of same qualities as those of the original chamois 
skin, and commercially now known, and to public as "chamois," and in 
the sale of said products in competition with others engaged in manu
facture and sale of washable leather goods to wholesale and retail dealers 
and other purchasers In the Yarious States and In the District of 
Columbla-

lrrade use of trade name including word "chamois'' on its Invoices, lette1·heads. 
circulars, and other printed matter, and In other ways, in soliciting sale of 
and selling his aforesaid products, and included· said word in invoices, cir
culars, and advertising matter in describing and referring to said certain 
products hereinabove referred to, through such names as "Carpincho cham
ois cuts," "Carpincho square cuts, chamois color," "Sheepskin chamois. 
chrome tan," notwithstanding· fact said certain products were not the 
genuine or commercial chamois leather, as hereinbefore described, but con
stituted the illJler side of the carplncho leather, grain or outside split of 
which is used In glove manufacture, and which, in color and appearance. 
as result of tanning process employed, resembles that of chamois, though 
not possessed ot moisture-abserbent quality of the oil-tanned sheepskin 
fteshers and without latters' quality of returning to their original softness 
and pllablllty after being saturated with water; 

With capacity and tendency to mislead and deceive number of the purchasing 
public into buying his said leather products in the erroneous and mistaken 
belief that they were purchasing such products possessing qualities of 
chamois as hereinabove set forth, and to deceive ultimate purchasers int() 
buying leather products which they did not Intend to buy and which d() 
rwt possess said certain desirable qualities posse><sed by the chamois, as 
above set forth, and with result of placing in the hands of retailers means 
of deceiving ultimate purchaser as to the leather from which said products 
are actually made, and w_ith tendency and capacity to divert trade from 
competitors engaged In selling articles of leather in commerce among the 
various states, truthfully rcpresentPd as chamois, and from other com
Jietltors likewise engaged in sell1ng in such commerce products truthfully 



930 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25F.T.C. 

advertised and of the same kind and general appearance as those of said 
Individual: 

Held, That such acts and practices, under the conditions and circumstances set 
forth, were to the prejudice of the public and competitors and constituted 
unfair methods of competition. 

Mr. James M.llammond for the Commission. 
Maider & Maider, of Gloversville, N. Y., for respondent. 

Col\IPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Harry 
Neivert, an individual doing business as the Pigro Chamois Com
pany, hereinafter referred to as the respondent, has been and is using 
unfair methods of competition in "commerce" as defined in said act, 
and it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues this, its com
plaint, stating its charges in that respect as follows : 

P .ARAGRAPII 1. The respondent herein, Harry N eivert, is an indi
vidual doing business under the firm name and style of Pigro Chamois 
Company, with his principal place of business being in the city of 
Gloversville, N. Y. He is now and has been for more than one year 
last past, engaged in the business of manufacturing leather products 
designated by him as Carpincho chamois cuts, pocket shaped carpin
cho chamois cuts, carpincho square cuts "chamois color," sheepskin 
chamois chrome tan, carpincho middle split chamois, sheepskin 
chamois, chrome tanned, Java flesher chamois and other leather 
products carrying as part of their name or designation the word 
"chamois" and in the sale thereof between and ~mong the various 
States of the United States and the District of Columbia, shipping 
such products, when sold, to the purchasers thereof, some located in 
the State of New York and others located in various States of the 
United States and the District of Columbia, and there is now, and has 
been for more than one year last past, a constant current of trade and 
commerce by respondent in the aforesaid leather products. In the 
course and conduct of his business, the respondent is now, and for 
more than one year last past, ha,s been in substantial competition with 
other individuals and with corpomtions, firms, and partnerships en
A'aged in the sale of leather products between and among the various 
States of the United Sta,tes, and the District of Columbia. 

PAR. 2. Respondent in selling and offering for sale his aforesaid 
leather products between and among the various States of the 
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United States and the District of Columbia now represents and for 
more than one year last past has represented in and by the use of 
his aforesaid trade name by the designation of his leather products 
hereinbefore mentioned, by advertisements, price lists and in other 
Ways that the aforesaid leather products are chamois. "Chamois" 
has its origin in the name of an European antelope, the skin of which 
is made into soft, pliable leather which is used in the manufacture of 
gloves and for the polishing of silver and metals. The chamois 
antelope is now practically extinct and its skin is no longer an 
article of general commerce. At the present and for a long time last 
Past, the word "chamois" as commercially known is used to designate 
the inner part of a sheepskin, which when oil dressed is a very soft 
and pliable product, sold commercially under the name of "chamois." 
It is likewise valuable for polishing and cleaning purposes, possess
ing particularly the power of quickly absorbing moisture and re
turning thereafter when dried to its original softness and pliable 
qllality. The only trade name and designation given to the skin of 
a chamois antelope and to the oil dressed sheepskin is the word 

. "chamois" and that the word "chamois" means to the retail trade 
and to the public either the skin of a chamois antelope or the oil 
tanned skin of a sheep. 

PAn. 3. In truth and in fact the leather products dealt in by the 
respondent as described in paragraph 1 herein and represented by 
him as set out in paragraphs 1 ::tnd 2 to be "chamois" are not in fact 
"chamois," but are articles manufactured from ;sheepskin which 
have not been oil tanned or from pigskin and have the same general 
appearance but not the peculiar qualities or properties of articles 
known to the public and trade as "chamois." 

PAn. 4. Use by the respondent of its aforesaid trade name, of the 
a.foresaid designations of its leather products, and of other designa
tions, and of the advertisements and price lists described in para
graph 2 hereof has the capacity and tendency to mislead and deceive, 
and has misled and deceived purchasers of the aforesaid products of 
respondent into the belief that such products are "chamois" and to 
Purchase such products of respondent in such erroneous belief and 
~laces into the hands of dealers the means of misleading and deceiv
Ing the purchasing public. Among the competitors of respondent 
tnentione(l in p~ragrnph 1 hereof are manufacturers of leather prod
~cts similar to those made and sold by respondent but who do not 
ln anywise designate such products as "chamois." There are also 
among such competitors manufacturers who manufacture and sell 
''chamois" and who truthfully represent their products as "chamois." 
By the aforesaid acts and practices of respondent, trade is diverted 
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by respondent from his competitors who do not misrepresent their 
products whereby substantial injury is being done and has been 
done by respondent to substantial competition in interstate commerce. 

PAR. 5. That the above methods, actions, and practices of· the 
respondent are all to the prejudice of the public and to respondent's 
competitors and constitute unfair methods of competition in inter· 
state commerce within the intent and meaning of Section 5 of the 
Act of Congress approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

HEPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of 1an Act of Congress approved 
September 26, 1914, entitled, "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission issued and served its complaint in 
this proceeding upon respondent herein, Harry Neivert, an individual, 
doing business under the firm name and style of Pigro Chamois 
Company, charging him with the use of unfair methods of competi· · 
tion in t.ommerce, in violation of the provisions of said act. After 
the issuance of said complaint, the respondent filed his answer in 
this proceeding, admitting in part, and denying in part, the 
allegations of the complaint. Thereafter a stipulation was entered 
into, whereby it was stipulated and agreed that a statement of facts 
signed and executed by the respondent's counsel, Messrs. Maider &. 
Maider, of Gloversville, N. Y., and W. T. Kelley, Chief Counsel 
for the Federal Trade Commission, subject to the approval of the 
Commission, may be taken as the facts in this proceeding, in lieU 
of testimony in support of the charges stated in the complaint, or 
in opposition thereto, and that the said Commission may proceed 
upon said statement of facts to make its report stating its findings 
as to the facts and its conclusion based thereon, and enter its order 
disposing of the proceeding without the presentation of argument 
or the filing of briefs. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on said complaint, 
answer, and stipulation, said stipulation having been approved and 
accepted, and the Commission having duly considered the same, an.d 
being now fully advised in the premises, finds that this proceeding 19 

in the interest of the public, and makes its findings as to the facts and 
its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

PARAGRAPH 1. For more than one year prior to the filing of the 
<:omplaint in this proceeding, Harry Neivert, respondent herein, 
Was, and had been, doing business under the firm name and style 
of Pigro Chamois Company, in the distribution and sale of leather 
Products. His office and principal place of business was then, and 
still is, located in the city of Gloversville, State of New York. 

Respondent has caused, and still causes, his said leather products, 
When sold by him, to be transported in. commerce from his place 
<>f business at Gloversville, N. Y., to the purchasers thereof by 
shipping the said products to, into, and through States other than 
the State of New York. 

PAn. 2. During the times above referred to, other individuals, 
firms, and corporations located in the various States of the United 
States have been engaged in the manufacture of washable leather 
Products which they have sold, and still sell, to wholesale and retail 
{).ealers and other purchasers located in the various States of the 
~nited States and in the District of Columbia. The respondent, dur
Ing the aforesaid times, was, and still is, in competition in the sale 
<>.f leather products with said other individuals, firms, and corpora
hans, in commerce as herein set out. 

PAn. 3. Respondent, for more than one year prior to the filing of 
~he complaint in this proceeding, described and referred in his 
Invoices, circulars, and advertising matter, to certain of the leather 
Products sold by him as follows: Carpincho chamois cuts; pocket 
shaped carpincho chamois cuts; carpincho square cuts, chamois color; 
sheepskin chamois, chrome tan; carpincho middle split chamois; 
sheepskin chamois, chrome tanned; and Java flesher chamois; and 
~arried as part of the respective names or designations of other 
· eather products the word "chamois." 

PAn. 4. The respondent, at the time of the filing of the complaint 
herein, and for a long time prior thereto, used as, and for, the trade 
l'lame for his said business the words "Pigro Chamois Company." 
~his trade name was used by the respondent on his invoices, letter-
e~ds, circulars, and other printed matter, and in other ways, in 

80hciting the sale of, and in selling, his products in commerce as 
Qescribed in paragraph 1. 

PAR. 5. Chamois leather was originally made from the skin of an 
tlpine antelope known as the "chamois." This animal is now, and 

as. been for many years, practically extinct, so that its skin is a 
tar1ty and has not been sold in commercial quantities for many 
~ears. Its skin was highly prized for its soft and pliable quality 
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for use in polishing such articles as jewelry, metals, glass, and wood. 
It possessed the additional feature of absorbing water readily and 
returning, when dry, to its original softness and pliability. 

In searching for a substitute for the original "chamois" leather 
after the source of supply became exhausted, tanners tried many 
different varieties of leather and processes of tannage. After many 
experiments, it was found that the inner side of a. sheepskin, known 
technically as a "flesher," from which the outer, or grain, side has 
been split, when tanned exclusively with marine-oil, usually cod 
oil, would produce an article very similar to, and possessing, gen
erally, the same qualities as that of the skin of the original "chamois'r 
antelope. Sheepskin fleshers, thus tanned, because of their use for 
many years as a substitute for the skin of the "chamois" antelopt>, 
constitute what is now known commercially and to the public 11,; 

"chamois." This leather is not dyed, as the oil tannage gives it a 
natural yellowish color which is well known to the purchasing public. 
Its original softness and its pliability, when dried, after having 
been saturated with ·water, are very desirable qualities, and influence 
the purchase of large quantities of said products iri preference to 
other products designed for similar usage. 

PAR. 6. Gloversville, N. Y., where respondent's place of business is 
located, is the center of the glowmaking industry in the United 
States. Gloves, except work gloves of the heaviest kind, are made 
from the grain, or outside split, of many different kinds of skinst 
including the carpincho, which is a semi-aquatic South American 
animal resembling in appearance a large pig. This leather resembles 
"chamois" in color and appearance, as the whole skin during the
tanning process, and before splitting, is dyed yellow for use in mak· 
ing yellow gloves. Hides which arc intended for ultimate use in 
the manufacture of gloves, however, are usually not oil-tannedr 
which is a slow and expensive process, but are either tanned by the 
use of formaldehyde or chrome, which are much cheaper and quicker 
processes of tanning. The inner side of these skins, the grain split 
of which has been used in the manufacture of gloves, is, therefore, a 
byproduct, and is sold cheaply for any use to which the same maY 
be put. These inner splits, many of which are carpincho or peccary, 
constitute the articles purchased and marketed as "chamois" by the 
respondent. He deals primarily with the "FiYe and Ten Cent" re
tail chains, and his products usually sell for ten or twenty cent:;. 
Skins tanned by chrome or fonnaluehyde from which the respond
ent's products are made are entirely satisfactory for use as glove;;, 
but will not absorb moisture with the ease and facility of oil-tanned 
sheepskin fleshers, and will not return to their original softness 
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and pliability after being saturated with water. The leather prod
Hcts made from these inner skins so tanned by the formaldehyde or 
chrome processes, therefore, do not have many of the desirable 
qualities of those products made from the skins referred to in para
graph 5. The yellow color and general similarity in appearance, 
coupled with the use of the descriptive terminology set out in para
graphs 3 and 4 has a capacity and tendency to mislead and deceive a 
number of the purchasing public into purchasing respondent's leather 
Products in the erroneous and mistaken belief that they are purchas
ing leather products possessing the qualities detailed in paragraph 5. 

PAR. 7. The use by respondent of the word "chamois" in his trade 
name, and in connection with the sale of articles of leather referred 
to in paragraph 3 hereof is misleading, and has the c~pacity and 
tendency to deceive, and may deceive, the ultimate purchasers into 
buying leather products which they do not intend to buy and which 
·do not possess certain desirable qualities possessed by the leather 
Products referred to in paragraph 5. Through and by virtue of the 
Practices aforesaid, the respondent places, and has placed, in the 
hands of retailers a means of deceiving the ultimate purchaser as 
to the leather from which said products are actually made. 

The use by the respondent of the aforesaid practices has the tend
·ency and capacity to divert trade from competitors engaged in 
selling articles of leather in commerce between and among the various 
States of the United States which are truthfully represented as 
"chamois" and from other competitors of respondent likewise en
gaged in selling in like commerce products which are truthfully 
advertised and are of the same kind and general appearance as those 
-of respondent. 

CONCLUSION 

The aforesaid acts and practices of the respondent, under the con
ditions and circumstances set forth in the foregoing findings, are to 
the prejudice of the public and of respondent's competitors, and 
·~onstitute unfair methods of competition in commerce, within the 
1lltent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

ORDER TO CE.\SE AND DESIST 

This proceeding having been heard by the Federal Trade Com
lhission upon the complaint of the Commission, the answer of re
spondent, and the agreed stipulation as to the facts entered into 
between the respondent herein, Harry Neivert, an individual, doing 
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business under the firm name and style of Pigro Chamois 
Company, by his attorneys of record, and W. T. Kelley, Chief 
Counsel for the Commission, which provides, among other thingsr 
that without further evidence or other intervening procedure, 
the Commission may issue and serve upon the respondent herein 
findings as to the facts and conclusion based thereon and an order 
disposing of the proceedings; and the Commission having ma.de its. 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled, "An Act to create a Federal Trade Commission,. 
to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Harry Neivert, an in<lividualr 
doing business under the firm name and style of Pigro Chamois 
Company, his representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution of his leather prod
ucts in interstate commerce, or in the District of Columbia, do 
forthwith cease and desist from representing, directly or by inference 
through his trade name, circulars, contracts, advertisements, invoiccsr 
or bulletins, or through any other means whatever, that the leather 
products sold by him are "chamois," or are made from "chamoisn 
when said leather products are not manufactured: 

(a) From the skin of the Alpine antelope commonly known nnd 
referred to as chamois; or 

(b) From fleshers or under-splits of sheepskin straight oil-dressed 
or tanned without the use of alum, chrome, or formaldehyde. 

It is further ordered, That the respondent shall, within 30 days 
from the date of service upon him of this order file with this Com
mission his report in writing, stating the manner and form in which 
he shall have complied with this order. 
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IN THE MA'ITER OF 

TRADE LABORATORIES, INC., ETC., ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. ~ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3064. Compla-int, Feb. 19, 193"1-Decision, Aug. 28, 1931 

Where five corporations and three Individuals, officers thereof and directors 
and in control of their sales policies and general business activities, en
gaged in distribution and sale of shoe polish, shaving, dental, and sun tan 
creams, and similar commercial preparations, and toilet articles made 
by two of aforesaid corporations-

(a) Packed their aforesaid products in containers upon which were printed, 
together with description of product, certain price marks, facts being 
retail prices thus indicated, and appearing on items of merchandise or 
containers thereof, were not intended by them or by those buying for 
resale, to be true retail prices or values of merchandise thus price marked, 
but were Intended to be far in excess of prices contemplated and actually 
cl:\arged for sale of merchandise to ultimate consumer buying in usual 
course of trade, and were not fairly indicative of quality, character, and 
amount of said products or their ingredients; in accordance with general 
public's understanding of manufacturers' long-standing practice of indl· 
caUng retail price on containers of their product as indicative of quality, 
character, and amount of ingredients used, and in accordance with con
fidence placed by public in such price marks and representations thereby 
made and substantial volume of merchandise purchased in such lines; 

(b) Placed the tubes or containers of the products variously made and sold 
by them in cartons of a capacity and size greatly in excess of that re
quired to house said various tubes, and capable of containing much 
larger and longer tubes of product than those actunUy contained, to the· 
deception of the purchasing public, recipient, usually and in accordance· 
With its expectation in purchasing product of type made and packed! 
as aforesaid, of a tube or amount commensurate with size of pasteboard 
carton or container enclosing same; and 

(c) Caused certain of their said products to be conspicuously labeled and 
advertised as made and sold by "Dr. Dally's Laboratories, New York, 
·-N. Y.," notwithstanding fact products in question, made by two of their 
number as above set forth, were not made by Dr. Daily's Laboratorir:s, 
nor under formula or supervision of any doctor so named, nor in labora-

'\V tory having doctor in Its employ; and 
( here the non-manufacturing three of aforesaid five cbrporations-
d) Included word "laboratories" In their corporate names, and represented 

thereby that they owned, controlled, or operated rhemlcnl workroom or 
Place uevoted to experimental r>tudy in some branch of natural science 
or to tlle application of scientific principles in the testing, analysis, and 
Preparation of their said products, facts being they were not directly 
engnged, as separate corporate entities, Jn manufacture of any product, 
but merely owned and controlled their own respective corporate names, 
Used by said mnr.ufacturing corporations, in distribution of products sold 
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by them, as designations or representations that aforesaid respective cor· 
porations were the actual manufacturers of the various products labelled 
with their said respective corporate names, and they neither owned, con· 
trolled, nor operated any type of laboratory or cl1emlcal workroom or 
places devoted to experimental study in any branch of natural science, as 
abo,·e sf't forth, anu did not manufacture said products; 

With effect of misleading and deceiving members of the purchasing public into 
the mistaken and erroneous belief that said representations were true. and 
into purchase of their said products by reason thereof, and of unfairlY 
diverting trade to them from their competitors who do not use similar 
false and misleading practices in the sale of their respective products, but 
truthfully represent true quality thereof and their true business status; to 
the substantial injury of competition, and with further result of placing in 
the hands of purchasers buying for resale means enabling them to commit 
a fraud upon a substantial portion of consuming public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Defore JJ!r. RobertS. llall, trial examiner. 
Mr. Williann L. Taggart for the Commission. 
Stra;nge, Myen, llinds & Wight, of New York City, for 

t·espondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep· 
t{'mLcr 26, 1914 (38 Stat. 717-15 U.S.C.A. Sec. 41), entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," the Federal Trade Commission, ha:v· 
ing reason to believe that Trade Laboratories, Inc., also trading as 
Redd Chemical Company, Modern Brands, Inc., Perlox Laboratories, 
Inc., Pearl-"\Vhite Laboratorles, Inc., Dr. Daily's Laboratories, Inc., 
corporations, and J. C. Brush, C. R. Dickinson, and C. V. Brush, 
individuals, all hereinafter referred. to as respondents have been and 
are using unfair methods of competition in commerce, as "commerce'' 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Trade Laboratories, Inc., also trading as Redd 
Chemical Company, Modern Brnn<ls, Inc., Perlox Laboratories, Inc., 
Pearl-"\Vhite Laboratories, Inc., and Dr. Daily's Laboratories, Inc., 
are all corporations organized and. existing under the laws of the 
State of New Jersey, with their principal place of business at 412 
Halsey Street, Newark, N. J. All of the above named corporations 
are otlicered and directed by the indivi<lual respondents namely: 
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J. C. Brush, president, 
C. R. Dickinson, vice president, 
C. V. Brush, secretary and treasurer, 

who direct and control the sales policies and general business activi
ties of said corporations. 

PAn. 2. All of the said corporate respondents and individuals herein 
named are now, and for several years last past have been, distributors 
and sellers of shaving cream, dental cream, shoe polish, sun tan 
cream, and similar commercial preparations and toilet articles. The 
products which they distribute are manufactured by respondents 
Modern Brands, and Trade Laborntories, Inc. 

Said respondents, being engaged in business as aforesaid, cause 
sa.id products, when sold, to be transported from their principal 
Place of business in the State of New Jersey to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. There is now, and has been at all times mentioned herein, 
a constant current of trade and commerce in said above described 
Products sold by respondents between and among the various States 
of the United States and in the District of Columbia. 

PAn. 3. The respondents are now, and have been, in substantial 
competition with other individuals, firms, and corporations likewise 
engaged in the business of selling shaving cream, dental cream, sun tan 
cream, and similar toilet articles in commerce among and between the 
Various States of the United States and in the District of Columbia. 

PAn. 4. Over a period of many years many manufacturers have 
formed the custom of marking or stamping on articles or items of 
rnanufacture, or on the containers thereof, the retail price at which 
Said manufacturers suggest the retailer should sell said items or 
articles to the ultimate consumer purchaser. This suggested retail 
Price, so stamped or marked, is intended to represent the cost of the 
rnauufarture of the article plus a reasonable profit for the manufac· 
turer, middleman, and retailer and, consequently, to represent the 
approximate retail sale value of the article. The range of the sug
gested retail price is intended by the manufacturer to be indicative 
of the quality, character and amount of the ingredients used. The 
Public generally understands the custom herein detailed and has been 
led to, and does, place its confidence in the price markings so stamped 
nn<I the representations thereby made as to the quality and amount 
of the product to the extent that it purchases a substantial volume 
of rnerchandise in reliance on this aforesaid custom . 
. PAn. 5. Respondents pack their products in containers on the out

Side of which is printed a price mark and a description of the 
Product. Among the items advertised and sold aforesaid in con-
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nection with which retail prices have been affixed either to the article 
itself or to the container thereof and which are placed in a carton 
or container to house said product are the following: 

1. Windsor Shaving Cream_____________________ 50¢ 
2. Trim Shaving Cream------------------------- Giant Size 60¢ 
3. Hudson Bay Shaving Cream----------------- Large 35¢ Size 
4. Royal Palm Shaving Cream__________________ Giant 60¢ Size 
5. Imperial Shaving Cream---------------------- Giant 50¢ Size 
6. Barritt's Shaving Cream---------------------- Glunt 50¢ Size 
7. Society Brand Dental Cream_________________ Large 35¢ Size 

pAR. 6. In truth and in fact the retail prices, as indicated above, 
appearing on the items of merchandise or on the containers thereof, 
were not intended by either the respondents or the purchasers, pur
chasing for resale, to be the true retail price or the true retail value 
of the merchandise so price marked. The retail prices, as indicated, 
appearing on the items of merchandise, or on the containers thereof, 
were intended by the respondents, and by the purchasers purchasing 

. for resale, to be far in excess of the price intended to be charged and 
actually charged on a sale of the merchandise to the ultimate con· 
sumer purchasing in the usual course of trade and far in excess of 
the true value of the various items of merchandise so price marked. 

PAR. 7. When the purchasing public make a purchase of a product 
of the type manufactured and packed by the respondent (not being 
able to see the inside of the carton or container or able to examine 
it before purchase) they expect and do usually receive a tube or an 
amount of the product commensurate with' the size of the paste board 
carton or container in which the product is packed for sale. 

In truth and in fact the cartons in which the tubes or containers 
of the above products and others manufactured and sold by respond· 
ents are placed and shipped in commerce as herein described are of 
a capacity and size greatly in excess of that required to house said 
tubes of the product. Said cartons are of a size and capacitY 
capable of containing much larger and longer tubes of the produet 
than those which said cartons actually contain, and the public haS 
been and is being deceived when purchasing any of the products 
packed and sold as aforesaid. 

PAR. 8. In the manufacture, sale and distribution of their products 
in commerce respondents cause certain of their products to be labelled 
and advertised as being manufactured and sold by Dr. Daily's Lab· 
oratories, Inc., New York, N. Y. The labelling of this product con· 
tains in large type on the carton after a description of the product 
the words "Dr. Daily's Laboratories, New York, N. Y." This state· 
ment serves as a representation on the part of the respondents that 



TRADE LABORATORIES, INC., ETC., ET AL. 941 
1l37 Complaint 

the products so labelled and advertised were actually manufactured 
Under a formula of, or under the supervision of, a Dr. Daily in the 
plant of the Dr. Daily's Laboratories. 

In truth and in fact the product labelled as above mentioned is 
manufactured by the respondents Modern Brands, Inc. and Trade 
Laboratories, Inc., and is not manufactured by Dr. Daily's Labora
tories. The product is not manufactured and made under the for
mula of, or the supervision of, any doctor by the name of Daily. No 
doctor is employed in the laboratory in which the product is manu
factured. 

The respondents, Perlox Laboratories, Inc., Pearl-White Labora
tories, Inc. and Dr. Daily's Laboratories, Inc. are not directly en
gaged in the production of any products as separate corporate entities 
but they merely own and control their own respective corporate 
names, which are used by Modern Brands, Inc. and Trade Labora
tories, Inc. in. the distribution of the products which they sell as 
designations or representations that said respective corporations are 
the actual manufacturers of the various products labelled with their 
respective corporate names. The said respondents Perlox Labora
tories, Inc., Pearl-,Vhite Laboratories, Inc. and Dr. Daily's Labora
tories, Inc. do not own, control, or operate any type of laboratory for 
the manufacture of any commercial preparations or toilet products, 
and do not manufacture said products. 

PAn. 9. The aforesaid false and misleading representations have 
had, and now have, the tendency and capacity to, and do, mislead and 
deceive members of the purchasing public into the mistaken and 
erroneous belief that said representations are true and into the pur
chase of respondents' products on account thereof. As a result 
thereof trade is unfairly diverted to respondents from their 
~0mpetitors who do not use similar false and misleading practices 
111 the sale of their respective products but who truthfully represent 
the true quality of their products and their true business status. 
In consequence thereof substantial injury has been done to com
Petition in commerce among and between the various States of the 
l.Jnited States. 
. Likewise, the false and misleading acts and representations, here
Inabove set out on the part of respondents, places in the hands of 
th? purchasers buying for resale, an instrument and a means whereby 
said purchasers may commit a fraud upon a substantial portion of 
the consuming public. 
t' PAR. 10. The above and foregoing acts, practices, and representa
Ions of respondents have been, and are, all to the prejudice of the 

PUblic and of respondents' competitors, and have been, and are, unfair 
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methods of competition within the meaning and intent of Section 
5 of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its power and duties, and for other purposes," 
the Federal Trade Commission on February 19, 1937, issued, and on 
February 23, served, its complaint in this proceeding upon respond
ents Trade Laboratories, Inc., also trading as Redel Chemical Com
pany, Modern Brands, Inc., Perlox Laboratories, Inc., Pearl-"\Vhite 
Laboratories, Inc., and Dr. Daily's Laboratories, Inc., corporations, 
and upon the individual respondents, J. C. Brush, C. R. Dickinson, 
and C. V. Brush, charging them with the use of unfa·ir methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents' 
answer, the Commission, by order entered herein, granted respond
ents' motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint .and the substitute answer, briefs and oral arguments 
of counsel havmg been waived, and the Commission having dulY 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts .and its conclusion drawn therefrotrl. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Trade Laboratories, Inc., also trading as Redel Chem
ical Company, Modern Brands, Inc., Perlox Laboratories, Inc., Pettrl
\Vhite Laboratories, Inc., and Dr. Daily's Laboratories, Inc., are all 
corporations organized and existing under the laws of the State of 
New Jersey, with their principal place of business at 412 HnJseY 
Street, Newark, N. J. All of the above named corporations are 
officere<l and directed by the individual respondents, namelv: 

J. C. Brush, president, • 
C. R. Dickinson, vice president, 
C. V. Brush, secretary and treasurer, 
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'Who direct and control the sales policies and general business activi
ties of said corporations. 

PAR. 2. All of the said corporate respondents and individuals herein 
named are now, and for several years last past have been, distributors 
and sellers of shaving cream, dental cream, shoe polish, sun tan 
cream, and similar commercial preparations and toilet articles. The 
products which they distribute are manufactured by respondents 
Modern Brands, and Trade Laboratories, Inc. 

Said respondents, being engaged in business as aforesaid, cause 
said products, when sold, to be transported from their principal place 
of business in the State of New Jersey to purchasers thereof located 
in other States of the United States and in the District of Columbia. 
There is now, and has been at all times mentioned herein, a constant 
current of trade and commerce in said above described products sold 
by respondents between and among the various States of the United 
States and in the District of Columbia. 

PAR. 3. The respondents are now, and have been in substantial 
competition with other individuals, firms, and corporations likewise 
engaged in the business of selling shaving cream, dental cream, sun 
tan cream, and similar toilet articles in commerce among and between 
the various States of the United States and in the D.istrict of 
Columbia. 

PAR 4. Over a period of many years many manufacturers have 
formed the custom of marking or stamping on articles or items of 
:manufacture, or on the containers thereof, the retail price at which 
said manufacturers suggest the retailer should sell said items or 
articles to the ultimate consumer purchaser. This suggested retail 
price, so stamped or marked, is intended to, and does represent the 
cost of the manufacture of the article plus a reasonable profit for the 
:manufacturer, middleman, and retailer and, consequently, represents 
the approximate retail sale value of the article. The range of the 
suggested retail price is intended by the manufacturer to be, and is, 
indicative of the quality, character, and amount of the ingredients 
used. The public generally understands the custom herein detailed 
and has been led to, and does place its confidence in the price mark
ings so stamped and the representations thereby made as to the 
quality and amount of the product to the extent that it purchases a 
substantial volume of merchandise in reliance on this aforesaid 
custom. 

PAn. 5. Respondents pack their products in containers on the out
side of which is printed a price mark and a description of the product. 
Among the items advertised and sold aforesaid in connection with 

158121m--3fi --00 
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which retail prices have been affixed either to the article itself or to 
the container thereof and which are placed in a carton or container 
to house said product are the following: 

1. Windsor Shaving· Cream----------------------- 50¢ 
2. Trim Shaving Cream--------------------------- Giant Size 60¢ 
3. Hudson Bay Shaving Cream-------------------- Large 35¢ Size 
4. Imperial Shaving Cream----------------------- Giant 50¢ Size 
5. Royal Palm Shaving Cream-------------------- Giant 60¢ Size 
6. Barritt's Shaving Cream------------------------ Giant 50¢ Size 
7. Society Brand Dental Cream ____________________ Large 35¢ Size 

PAn. 6. In truth and in fact the retail prices, as indicated above, 
appearing on the items of merchandise or on the containers thereof, 
were not intended by either the respondents or the purchasers, pur
chasing for resale, to be the true retail price or the true retail value 
of the merchandise so price marked. The retail prices as indicated, 
appearing on the items of merchandise or on the containers thereof, 
were intended by the respondents, and by the purchasers purchasing 
for resale, to be far in excess of the prices intended to be charged 
and actually charged on a sale of the merchandise to the ultimate 
consumer purchasing in the usual course of trade and are not fairly 
indicative of the quality, character, and amount of the said produ~ts 
or their ingredients. 

PAR. 7. When the purchasing public makes a purchase of a product 
of the type manufactured and packed by the respondent (not being 
able to see the inside of. the carton, or container or able to examine 
it before purchase), it expects and usually does receive a tube or an 
amount of the product commensurate with the size of the pasteboard 
carton or container in which the product is packed for sale. 

Dut the cartons in which the tubes or containers of the above 
products and others manufactured and sold by respondents are placed 
and shipped in commerce as herein described are of a capacity and 
size greatly in excess of that required to house said tubes of the 
product. Said cartons are of a size and capacity capable of contain
ing much larger and longer tubes of the product than those which 
said cartons actually contain, and the public has been and is being 
deceived when purchasing any of the products packed and sold as 
aforesaid. 

PAn. 8. In the manufacture, sale and distribution of their products 
in commerce, respondents cause certain of their products to be labelled 
and advertised as being manufactured and sold by Dr. Daily's Labo
ratories, Inc., New York, N. Y. The labelling of this product con
tains in large type on the carton after a description of the product 
the words ''Dr. Daily's Laboratories, New York, N.Y." This state-
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ment serves as a representation on the part of the respondents that the 
products so labelled and advertised were actually manufactured under 
a formula of, or under the supervision of, a Dr. Daily in the plant of 
the Dr. Daily's Laboratories. 

In truth and in fact the product labelled as above mentioned is 
manufactured by the respondents Modern Brands, Inc., and Trade 
Laboratories, Inc., and is not manufactured by Dr. Daily's Labora
tories. The product is not manufactured and made under the for
mula of, or the supervision of, any doctor by the name of Daily. No 
doctor is employed in the laboratory in which the product is manu
factured. 

In the sale and distribution of these products in commerce, respond
ents Perlox Laboratories, Inc., Pearl-White Laboratories, Inc., and 
Dr. Daily's Laboratories, Inc., represent through the use of the word 
"laboratories" in their corporate names that they own, control or 
operate a chemical workroom· or a place devoted to experimental 
study in some branch of natural science or to the application of scien
tific principles in the testing, analysis, and preparation of their said 
products. 

The respondent~, Perl ox Laboratories, Inc., Pearl-'White Labora
tories, Inc., and Dr. Daily's Laboratories, Inc., are not directly en
gaged in the production of any products as separate corporate enti
ties but they merely own and control their own respective corporate 
names, which are used by Modern Brands, Inc., and Trade Labora
tories, Inc., in the distribution of the products which they sell as 
designations or representations that said respective corporations are 
the actual manufacturers of the various products labelled with their 
respective corporate names. The said respondents Perlox Labora
tories, Inc., Pearl-White Laboratories, Inc., and Dr. Daily's Labora
tories, Inc., do not own, control or operate any type of laboratory or 
chemical workroom, or a place devoted to experimental study in any 
branch of natural science, where the application of scientific prin
ciples in testing, analysis and preparation of said products takes 
place, and do not manufacture said products. 

PAR. 9. The aforesaid false and misleading representations have 
had, and now have the tendency and capacity to, and do, mislead and 
deceive members of the purchasing public into the mistaken and er
l'oneous belief that said rE>presentations are true and into the pur
chase of respondents' products on account thereof. As a result there
Qf trade is unfairly diverted to respondents from their competitors 
Who do not use similar false and misleading practices in the sale 
Qf their respective products but who truthfully represent the true 
quality of their products and their true business status. In conse-



946 FEDERAL TRADE COMMISSION DECISIONS 

Order 25F. T. C. 

quence thereof substantial [njury has been done to competition in com
merce among and between the various States of the United States. 

Likewise, the false and misleading acts and representations here· 
inabove set out on the part of respondents, places in the hands of the 
purchasers buying for resale, an instrument and a means whereby 
sai<l purchasers may commit a fraud upon a substantial portion of the 
consum i11g public. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Trade Labora
tories, Inc., also trading as Redd Chemical Company, l\Iodern Brands, 
Inc., Perlox Laboratories, Inc., Pearl-"White Laboratories, Inc., and 
Dr. Daily's Laboratories, Inc., corporations, and of the individual 
respondents, J. C. Brush, C. R. Dickinson, and C. V. Brush are to the 
prejudice of the public and of respondents' competitors, and con
stitute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved Septem
ber 26, 1914, entitled "An Act to create a Felleral Trade Commission, 
to define its powers and duties, and for other purposes." 

OllDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer filed 
herein on July 9, 1937, by respondents, admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Corn
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondents, Trade Laboratories, Inc., also 
trading as Redd Chemical Company, Modern Brands, Inc., Perla" 
Laboratories, Inc., Pearl-"White Laboratories, Inc., and Dr. Daily's 
Laboratories, Inc., their officers, representatives, aiYents and 
employees, and the individual respondents, J. C. Brush, C. R. Dick
inson and. C .. V .. ~rush, the representatives, agents and employees of 
each of said mdividuals, in connection with the offerinO' for sale sale 
and distribu~io~ of shaving. cream, dental cream, sh~e polish: st~ll 
tan cream, similar commercial preparations and toilet articles, tn 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 
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1. Representing, by marking or affixing an exaggerated or fictitious 
price upon the cartons or containers in which said articles are packed 
for sale or in any other manner that the prices so marked or affixed 
are the regular or customary retail prices at which such products are 
usually sold or offered for sale. 

2. Representing, by the placing o£ any of said products in greatly 
over-sized cartons or containers, or in any other manner that a sub
stantially larger quantity or amount of such product is therein 
contained than is actually the case. 

3. Representing that any of said products are manufactured 
according to the formula or under the supervision of a "Dr. Daily" 
or any other physician when such is not the fact. 

4. Representing, through use of the word "Laboratories" in the 
·corporate name of respondents, Perlox Laboratories, Inc., Pearl
White Laboratories, Inc., or Dr. Daily's Laboratories, Inc., that the 
respondents so named own, control or operate a chemical workroom 
or a place devoted to experimental study in any branch of natural 
science or to the application of scientific principles in the testing and 
analysis and preparation of said products unless and until the said 
respondents shall own, operate, or control such a place or places. 

5. Uepresenting, through the use of any labelling or other adver
tising, that the respondents Perlox Laboratories, Inc., Pearl-,Vhite 
Laboratories, Inc., and Dr. Daily's Laboratories, Inc., are engaged in 
the manufacture and production of said products, when such is not 
the fact. 

It i8 further ordered, That each of the above named respondents 
shall within GO days after service upon it of this order, file with the 
Dommission a report in writing setting forth in detail the manner and 
form in which it has complied with this order. 
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IN THE MATTER OF 

ILLINOIS BAKING CORPORATION 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO~ 

OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Doclcet 3023. Complaint, Dec. 24, 1936-Decision, Sept. 8, 193"1 

Where a corporation engaged in manufacture, sale, and distribution of ice 
cream cones, including cones packed and assembled with small printed 
slips bearing various legends, so as to involve use of a lottery scheme 
when sold and distributed by retall dealers to consumers thereof, and 
including legend "You're lucky YOU WIN A FREE ice cream cone," chance 
recipient of which printed slip, so placed in cones that ultimate conslJmer 
could not ascertain whether or not he was entitled to free ice cream cone 
until after his purchase had been made and cone partially consumed, be· 
came entitled thereby, and in accordance with explanatory display cir
culars furnished by It, free of charge, to another ice cream cone--

Sold, thus packed, said cones, to wholesalers, jobbers, and ice cream manufac· 
turers, for use, sale, and distribution by their retail dealer purchasers in 
accordance with aforesaid sales plan, and thereby supplied to and placed 
in the hands of others the means of conducting lotteries in the sale of i~S 
product in accordance with such sales plan, contrary to public policy long 
recognized by the common law and criminal statutes and to an established 
public policy of the United States Government, nnd in competition witb 
many who, unwllling to offer or sell lee cream cones with printed slipS 
ns above described, or otherwise arranged and packed for sale to purchas· 
ing public so as to involve game of chance, refrain therefrom, and in 
competition with many unwilling to adopt and use said or any method 
involving gnme of chance to win by chance or any other method contrarY 
to public policy; 

With capacity and tendency to induce purchasers to buy its said product ill 
preference to cones offered and sold by its competitors, and with result 
that many dealers in and ultimate purchasers of ice cream cones were 
attracted by its said method and manner of inserting in a number thereof 
printed slips entitling purchasers to free ice crenm cones, and by element 
of chance involved in sale thereof as above described, and were therebY 
induced to buy its said products, containing such printed slips and sold 
by it, in preference to those offered and sold by said competitors who d<> 
not use same or equivalent method, and with tendency and capacity, bY 
reason of said game of chance, to divert to it trnde and custom from it9 

said competitors who do not use such or equivalent method, exclude froiU 
said trade all competitors who are un~llling to and do not use such methOd 
because unlawful, lessen competition therein, and tend to create a monoP" 
oly thereof in it and such other distributors of ice cream cones as do use 
same or equivalent method, deprive purchnslng public of benefit of free 
competition In trade involved, and eliminate therefrom all actual, and 
exclude therefrom all potential, competitors who do not adopt and use 
said or equivalent method : 

Held, That such method, acts and practices, under the conditions and circum· 
stances set forth, were all to the prejudice of the public and competitors 
and constituted unfair methods of competition. 
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Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry 0. Lank and Mr. P. 0. Kolinski for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Illinois 
Baking Corporation, a corporation, hereinafter referred to as re
spondent, has been and is using unfair methods or competition in 
commerce, as "commerce" is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPII 1. Respondent, Illinois Baking Corporation, is a cor
poration organized and operating under the laws of the State of 
Delaware, with its principal office and place of business located at 
2230 South Union Avenue, Chicago, Ill. Respondent is now, and 
for several years last past has been, engaged in the manufacture of 
icc cream cones and in the sale and distribution thereof to whole
Eale dealers, jobbers, and ice cream manufacturers located at points 
in the State of Illinois and in other States of the United States, 
and causes and has caused its said products, when so sold, to be 
transported from its principal place of business in Chicago, Ill., to 
purchasers thereof in the State of Illinois and in other States of 
the United States at their respective places of business; and there 
is now, and has been for several years last past, a course of trade and 
commerce by said respondent in said ice cream cones between and 
among the States of the United States. In the course and conduct 
of said business, responcient is in competition with other corpora
tions and with partnerships and individuals engaged in the manu
facture of ice cream cones and in the sales and distribution thereof 
in commerce between and among the various States of the United 
States. 

PAR. 2. In the course and conduct of its business as described in 
Paragraph 1 hereof, respondent, on or about May 1, 1936, began 
the sale and distribution, and since said date has continued the sale 
and distribution to wholesale dealers and jobbers and ice cream 
lnanufacturers, of ice cream cones packed and assembled with small 
Printed slips therein so as to involve the use of a lottery scheme when 
sold and distributed by retail dealers to the consumers thereof. Re
spondent has had printed small slips of paper bearing various leg-
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ends, and a few of said printed slips bear the following legend, to 
wit: 

You're lucky 
YOU WIN A FREE ice cream cone 

The ultimate consumer procuring a cone containing one of the 
above printed slips is entitled to receive, and is to be given free of 
charge, another ice cream cone. The printed slips are so placed in 
the cones that the ultimate consumer cannot ascertain whether or 
not he is entitled to a free ice cream cone until after his purchase 
has been made and the cone partially consumed. The fact as to 
whether the ultimate purchaser receives an additional ice crean1 
cone free of charge is thus determined wholly by lot or chance. 
Respondent furnishes with cartons of ice cream cones containing 
the above described printed slips a display circular bearing the fol~ 
lowing legends, to wit: 

FREE ICE CREAM CONES! 

You're Lucky 
You win a 

FREE 
Ice Cream 

Cone 

-Look for This Coupon iu 
bottom of cone - The 
lucky Ticket means you 
get another Cone FREE 

YOU GET MORE ICE CREAl\! 
IN A CONE 

PAR. 3. The w:holesale dealers and jobbers and ice cream manu~ 
facturers, to whom respondent sells the above described ice creanl 
cones containing printed slips, resell said cones as packed by respond~ 
ent to retail dealers, and said retail dealers sell and distribute said 
cones, after placing ice cream therein, to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its product in accordance with the sales plan herein~ 
above set forth, and said sales plan has the capacity and tendencY 
of inducing purchasers thereof to purchase respondent's said product 
in preference to ice cream cones offered for sale and sold by itS 
competitors. 

PAR. 4. The sale of said ice cream cones to the purchasing publiC 
in the manner above alleged involves a game of chance or the sale 
of a chance to procure an additional ice cream cone. The use bY 
respondent of said method in the sale of ice cream cones, and the 
sale of ice cream cones by aml through the usc thereof and by the 
aid of said method, is a practice of the sort which the common la'~ 
and criminal statutes have long deemed contrary to public policy and 
is contrary to an established public policy of the Government of 
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the United States. The use by respondent of said method has the 
dangerous tendency unduly to hinder competition or to create a 
monopoly in this, to wit: that the use thereo~ has the tendency and 
capacity to exclude from the ice cream cone manufacturing busine5s 
competitors who do not adopt and use the said method or an equiva
lent or similar method involving the same or an equivalent or sim
ilar element of chance or lottery scheme. Many persons, firms and 
corporations who make and sell ice cream cones in competition with 
respondent, as above alleged, are unwilling to offer for sale or sell 
said ice cream cones with printed slips, as above alleged, or other
wise arranged and packed for sale, to the purchasing public so as 
to involve a game of chance, and such competitors refrain therefrom. 

PAR. 5. Many dealers and ultimate purchasers of ice cream cones 
are attracted by respondent's said method and manner of inserting 
printed slips entitling ultimate purchasers to free ice cream cones 
and by the element of chance involved in the sale thereof in the 
manner above described, and are thereby induced to purchase said 
ice cream cones containing said printed slips and sold by respondent 
in preference to ice. cream cones offered for sale and sold by said 
competitors of respondent who do not use the same or equivalent 
tnethods. The use of said methoJ by respondent has the tendency 
and capacity, because of said game of chance, to divert to respondent 
trade and custom from its said competitors who do not use the same 
or an equivalent method; to exclude from said trade all competitors 
who are unwilling to and who do not use the same or an equivalent 
method because the same is unlawful; to lessen competition in said 
trade and to tend to create a monopoly of said trade in respondent 
and such other distributors of ice cream cones as use the same or an 
equivalent method; and to deprive the purchasing public of the 
benefit of free competition in said trade. The use of said method 
by respondent has the tendency and capacity to eliminate from said 
trade all actual competitors and to exclude therefrom all potential 
competitors who do not adopt and use said method or an equivalent 
tnethod. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
tnethod that is contrary to public policy. 

PAn. 7. The aforementioneJ method, acts and practices of the 
respondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said method, acts, and practices 
~onstitute unfair methods of competition in commerce within the 
Intent and meaning of Section 5 of an Act of Congress, entitled "An 
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Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on December 24, 1936, issued and 
on December 26, 1936, served its complaint in this proceeding upon 
the respondent, Illinois Baking Corporation, a corporation, charging 
it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent's answer thereto, the Com
mission, by order entered herein on August 9, 1937, granted 
respondent's request for permission to withdraw said answer and to 
file in lieu thereof its substitute answer (undated) admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and the substitute answer; 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 

FINDINGS AS TO TIIE FACTS 

I> ARAGRAPII 1. Respondent, Illinois Baking Corporation, is a cor
poration organized and operating under the laws of the State of 
Delaware, with its principal office and place of business located at 
2230 South Union Avenue, Chicago, Ill. Respondent is now, and for 
several years last past has been engaged in the manufacture of jce 
cream cones and in the sale and distribution thereof to wholesale 
dealers, jobbers, and ice cream manufacturers located at points in 
the State of Illinois and in other States of the United States, and 
causes and has caused its said products, when so sold, to be trans
ported from its principal place of business in Chicago, Ill., to pur
chasers thereof in the State of Illinois and in other States of the 
United States at their respective places of business. There is now, 
and has been for several years last past, a course of trade and com· 
merce by said respondent in said ice cream cones between and among 
the States of the United States. In the course and conduct of said 
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business, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the manufacture of 
ice cream cones and in the sale and distribution thereof in commerce 
between and among the various States of the United States. 

P .AR. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent on or about May 1, 1936, began the 
·sale and distribution, and since said date has continued the sale and 
-distribution to wholesale dealers and jobbers and ice cream manu
facturers of ice cream cones packed and assembled with small printed 
·slips therein so as to involve the use of a lottery scheme when sold 
and distributed by retail dealers to the consumers thereof. Re
·spondent has had printed small slips of paper bearing various leg
·ends, and a few of said printed slips bear the following legend to wit: 

You're lucky 
YOU WIN A FREE ice cream cone 

The ultimate consumer procuring a cone containing one of the above 
Printed slips is entitled to receive, and is to be given free of charge, 
.another ice cream cone. The printed slips are so placed in the cones 
that the ultimate consumer cannot ascertain whether or not he is 
·entitled to a free ice cream cone until after his purchase has been 
lllade and the cone partially consumed. The fact as to whether 
the ultimate purchaser receives an additional ice cream cone free of 
·charge is thus determined wholly by lot or chance. Respondent 
furnished with cartons of ice cream cones containing the above-de
·Scribed printed slips a display circular bearing the following legend, 
to wit: 

FREE ICE CREAl\I CONES I 

You're lucky You 
Win a FREE Ice Cream 

Oone 

-Look for This Coupon in 
bottom of cone-The Lucky 
Ticket means you get an
other Cone FREE 

YOU GET MORE ICill 
CREAM IN A CONE 

PAR, 3. The wholesale dealers and jobbers and ice cream manu
facturers, to whom respondent sells the above described ice cream 
cones containing printed slips, resell said cones as packed by re
spondent to retail dealers, and said retail dealers sell and distribute 
~aid cones, after placing ice cream therein, to the purchasing public 
In accordance with the aforesaid sales plan. Respondent thus sup
Plies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales 
Plan hereinabove set forth, and said sales plan has the capacity 
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and tendency of inducing purchasers thereof to purchase respondent's 
said product in preference to ice cream cones offered for sale and 
sold by its competitors. 

PAR. 4. The sale of said ice cream cones to the purchasing public
in the manner above found involves a game of chance or the sale 
of a chance to procure an additional ice cream cone. The use by 
respondent of said method in the sale of ice cream cones, and the 
sale of ice cream cones by and through the use thereof and by the 
aid of said method, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy 
and is contrary to an established public policy of the Government 
of the United States. The use by respondent of said method has 
the tendency unduly to hinder competition or to create a monopoly 
in this, to wit: that the use thereof has the tendency and capacity 
to exclude from the ice cream cone manufacturing business competi· 
tors who do not adopt and use the said method or an equivalent or 
simibr method involving the same ·or an equivalent or similar ele· 
ment of chance or lottery scheme. :Many persons, firms, and cor
porations who make and sell ice cream cones in competition with 
respondent are unwilling to offer for sale or sell said ice cream cones 
with printed slips, as above described, or otherwise arranged and 
packed for sale to the purchasing public so as to involve a game of 
dmnce, and such competitors refrain therefrom. 

P.~R. 5. Many dealers and ultimate purchasers of ice cream cones 
are attracted by respondent's said method and manners of inserting 
printed slips entitling ultimate purchasers to free ice cream cones 
and by the element of chance invoh·ed in the sale thereof in the 
manner above described, and arc thereby induced to purchase said 
ice cream cones containing said printed slips and sold by respondent 
in preference to ice cream cones offered for sale and sold by said 
competitors of respondent who do not use the same or an equivalent 
method. The use of said metho<l by respondent has the tendency 
and capacity, because of said game of chance, to divert to respondent 
trade and custom from its said competitors who do not use the 
same or an equivalent method; to exclude from said trade all com· 
petitors who are unwilling to and who do not use the same or an 
equivalent method because the same is unlawful; to lessen competi· 
tion in said trade and to tend to create a monopoly of said trade in 
respondent anu such other distributors of ice cream cones as use 
the same or an equivalent method; and to deprive the purchasing 
public of the benefit of free competition in said trade. The use of 
said method by respondent has the tendency and capacity to eliDl· 
inate from said trade all actual competitors and to exclude there· 
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from all potential competitors who do not adopt and use said method 
or an equivalent method. 

PAR. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
lhethod that is contrary to public policy. 

CONCLUSION 

The aforesaid method, acts and practices of respondent, Illinois 
Baking Corporation, a corporation under the conditions and circum
stances set forth in the foregoing findings of fact, are all to the 
prejudice of the public and respondent's competitors, and constitute. 
unfair methods of competition in commerce within the intent and 
lheaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the substitute answer 
(undated) filed herein by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com
lhission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
gress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, Illinois Baking Corporation, a 
corporation, its officers, agents, representatives, and employees, in 
connection with the offering for sale, sale and distribution in inter
state commerce of ice cream cones, do forthwith cease and desist 
from: 

1. Selling and distributing to jobbers and wholesale dealers for · 
resale to retail dealers, or to retail dealers direct, ice cream cones so 
Packed and assembled that sales of such ice cream cones to the gen
{'J·al public are to be made, or may be made, by means of a lottery, 
gaming device, or gift enterprise . 
. 2. Supplying to or placing in the hands of wholesale dealers and 
Jobbers or retail dealers packages or assortments of ice cream cones 
lvhich are used, or which may be used, without alteration or rear
rangement of the contents of such packages or assortments, to con-
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duct a lottery, gaming device, or gift enterprise in .the sale or dis
tribution of the ice cream cones in said packages or assortments to 
the public. 

3. Packing or assembling in packages or assortments of ice cream 
cones, for sale to the public at retail, printed slips which are for use 
or which may be used, in distributing or selling said ice cream cones 
to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers printed 
slips, either with packages or assortments of ice cream cones or sep
arately a small number of which printed slips bear a legend or 
legends or statements informing the purchasing public that another 
ice cream cone will be delivered free of charge or as a prize. 

5. Furnishing or supplying to wholesale dealers and jobbers for 
distribution to retail dealers or to retail dealers direct, display circu
lars or other advertising material bearing a legend or legends or 
statements informing the purchasing public that ice cream cones are 
being sold to the public in accordance with a sales plan which con· 
stitutes a lottery, gaming device, or g'ift enterprise. 

It is further ordered, That the respondent, Illinois Baking Corpora· 
tion, a corporation shall, within 60 days after service upon it of this 
order, file with the Commission a rE'port in writing setting forth in 
detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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IN THE J\fATI'ER OF 

MILKO CONE & BAKING CO., INC. 

COMPLAI~T, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOL.\TION 
OF SEC. 5 OF AN ACT OF CO~GRESS APPROVED SEPT. 26, 1914 

Docket 3046. Complaint, Feb. 1, 1937-Decision, Sept. 3, 1937 

Where a corporation engaged in manufacture, sale, and distribution of ice cream 
cones, including cones packed and assembled with small printed slips bear
ing various legends, so as to involve use of a lottery scheme when sold and 
distributed by retail dealers to consumers thereof, and including legend 
"Your lucky day. Return this slip where you bought your Milko cone, 
and get a FREE package of gum," chance recipient of which printed slip, so 
placed in cones that ultimate consumer could not ascertain whether or 
not be was entitled to free package of chewing gum until after his purchase 
had been made imd cone partially consumed, became entitled thereby, and 
in accordance with verses on explanatory display circulars furnished bj' 
it free of charge, to such "5¢ package of chewing gum"-

Sold, thus packed, said cones to wholesalers, jobbers, and ice cream manu
facturers for use, sale, and distribution by their retail dealer purchasers 
In accordance with aforesaid sales plan, and thereby supplied to and 
placed in the hands of others the means of conducting lotteries in the sale of 
its product In accordance with such sales plan, contrary to public policy long 
recognized by the common law and crlmlnal·statutes and to an established 
public policy of the United States Government, and In competition with 
many who, unwilling to offer or sell lee cream cones with printed slips as 
above described, or otherwise arranged and packed for sale to purchasing 
public so as to involve game of chance, refrain therefrom, and in competi
tion with many unwilling to adopt and use said or any method Involving 
game of chance to win by chance or any other method contrary to public 
policy; 

Wtth capacity and tendency to induce purchasers to buy its said product ln 
preference to cones olTered and sold by its competitors, and with result 
that many dealers In and ultimate purchasers of ice cream cones were 
attracted by its said method and manner of inserting in a number thereof 
Printed slips entitling purchasers to free packages of chewing gum, anc, 
by element of chance involved in sale thereof as above described, ahd were 
thereby induced to buy its said products, containing such printed slips and 
sold by it, in preference to those olTered and sold by said competitors who 
do not use same or equivalent method, and with tendency and capacity, 
by reason of said game of chance, to divert to it trade and custom from 
its said competitors who do not use such or equivalent method, exclude 
from said trade all competitors who are unw1Iling to and do not use such 
method because unlawful, lessen competition therein, and tend to create a 
n10nopoly thereof in it and such other distributors of lee cream cones as 
do use same or equivalent method, deprive purchasing public of benefit of 
free competition in trade involved, and eliminate therefrom all actual, and 
exclude therefrom all potential, competitors who do not adopt and use said 
or t>qui\'nlent mt>thod: 



958 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25 F.T. C. 

Ile1d, That such method, acts and practices, under the conditions and circum
stances set forth, were all to the prejudice of the public and competitors 
and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. llenry 0. Lank and lllr. P. 0. J{olinski for the Commission. 
Beach, Fathchild &! Scofield, of Chicago, Ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Milko Cone 
& Baking Co., Inc., a corporation, hereinafter referred to as respond· 
ent, has been and is using unfair methods of competition in com· 
merce as "commerce" is defined in said act of . Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Milko Cone & Baking Co., Inc., is a. 
corporation organized and operating under the laws of the State of 
Illinois, with its pri1icipal office and place of business located at 431 
North Lincoln Street, Chicago, Ill. Respondent is now, and for 
several years last past has been engaged in the manufacture of ice 
cream cones and in the sale and distribution thereof to wholesale 
dealers, jobbers, and ice cream manufacturers loc~ted at points in 
the State of Illinois and in other States of the United States, and 
causes and has caused its said products when so sold to be trans
ported from its principal place of business in Chicago, Ill., to pur
chasers thereof in the State of Illinois and in other States of the 
United States at their respective places of business; and there is 
now and has been for several years last past a course of trade and 
commerce by said respondent in said ice cream cones between and 
among- the States of the United States. In the course and conduct 
of said business, respondent is in competition with other corporations 
and with partnerships and individuals engaged in the manufacture 
of ice cream cones and in the sale and distribution thereof in coJll· 
merce between and among the various States of the United Stat~s. 

PAR. 2. In the course and conduct of its business as described 111 

paragraph 1 hereof, re~pondent on or about May 1, 1935, began the 
sale and distribution, and since said date has continued the sale and 
distributio~1 to wholesale dealers and jobbers and ice cream man~facd 
tt1rers, of Ice cream cones packed and assembh'd with small pr1nte d 
slips therein so as to involve the use of a lottery scheme when sol 
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and distributed by retail dealers to the consumers thereof. Respond
ent has had printed small slips of papers bearing various legends, 
and a few of said printed slips beat the following legend, to wit: 

Your lucky day 
Return this slip where you bought your Milko 

cone, and get a FREE package of gum 

The ultimate consumer procuring a cone containing one of the 
nbove printed slips is entitled to receive, and is to be given free of 
~harge, a package of chewing gum. The printed slips are so placed 
In the cones that the ultimate consumer cannot ascertain whether or 
not he is entitled to a free package of chewing gum until after his 
Purchase has been made and the cone partially consumed. The fact 
as to whether the ultimate purchaser receives a package of chewing 
gum free of charge is thus determinecl wholly by lot or chance. 
Respondent furnishes with cartons of ice cream cones containing 
~he above described printed slips a display circular bearing the 
allowing legends, to wit: 

Your FORTUNE told 
wit}) ice cream cold 

5¢ 
Look for a lucky ticket. 

Get your prize if you pick it I 
A FREE 5¢ package of chewing gum 

for the lucky ticket 
Milko SUR-PRIZE ice cream cone 

PAn. 3. The wholesale dealers and jobbers and ice cream manufac
turers to whom respondent sells the above described ice cream cones 
containing printed slips, resell said cones as packed by respondent to 
retail dealers, and said retail dealers sell and distribute said cones 
~fter placing ice cream tf1erein to the purchasing public in accord
ance with the afor!'said sales plan. Respondent thus supplies to and 
.Places in the hands of others the means of conducting lotteries in the 
~ale of its product in accordance with the sales plan hereinabove set 
orth, and said sales plan has the capacity and tendency of inducing 

Purchasers thereof to purchase respondent's said product in prefer
ence to ice cream cones offered for sale and sold by its competitors. 
. PAR. 4. The sale of said ice cream cones to the purchasing public 
In. the manner above alleged involves a game of chance or the sale of 
n chance to procure a package of chewing gum. The use by respond
ent of said method in the sale of ice cn•am cones, and the sall' of ice 
cr('Uill cones by and through the nse thl'rcof and by the aid of said 
~ethod, is a practice of the sort which the common law and criminal 
8 

atutes have long del'ml'd contrary to public policy and is contrary 
HiS}~l'"-3!>-63 
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to an established public policy of the Government of the United 
States. The use by respondent of said method has the tendency 
unduly to hinder competition or to create a monopoly in this, to wit: 
that the use thereof has the tendency and capacity to exclude from 
the ice cream cone manufacturing business competitors who do not 
adopt and use the said method or an equivalent or similar methocl 
involving the same or an equivalent or similar element of chance or 
lottery scheme. Many persons, firms, and corporations who make 
and sell ice cream cones in competition with respondent, as above 
alleged are unwilling to offer for sale or sell said ice cream cones 
with printed slips as above alleged, or otherwise arranged and packed 
for sale to the purchasing public so as to involve a game of chance, 
and such competitors refrain therefrom. 

PAR. 5. Many dealers and ultimate purchasers of ice cream cones 
are attracted by respondent's said method and manner of inserting 
printed slips entitling ultimate purchasers to free packages of chew· 
ing gum and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said ice cream cones containing said printed slips and sold by re· 
spondent in preference to ice cream cones offered for sale and sold 
by said competitors of respondent who do not use the same or equiva
lent methods. The use of said method by respondent has the tend· 
ency and capacity because of said gallJe of chance, to divert to 
respondent trade and custom from its said competitors who do not 
use the same or an equivalent method; to exclude from said trade 
all competitors who are unwilling to and who do not use the s1une or 
an equivalent method because the same is unlawful; to lessen cOin
petition in said trade and to tend to create a monopoly of said trade' 
in respondent and such other distributors of ice cream cones as use 
the slime or an equivalent method; and to deprive the purchasing 
public of the benefit of free competition in said trade. The use ~f 
said method by respondent has the tendency and capacity to elin11· 
nate fro!fi said trade all actual competitors and to exclude therefron\ 
all potential competitors who do not adopt and use said method or an 
equivalent method. 

PAn. 6. Many of said competitors of respondent are unwillin~ to 
adopt and use said method or any method involving a game of chance
or the sa]e of a chance to win something by chance or any other 
method that is contrary to public policy. 

PAn. 7. The aforementioned method, acts and practices of the re
spondent are a1l to the prejudice of the public and of respondent's 
competitors as hereinabove a1leged. Said method, acts, and practiceS 
constitute unfair methods of competition in commerce within the-
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intent and meaning of Section 5 of an Act of Congress, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duti!'s, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND OrmER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
h1ission, to define its powers and duties, and for other purposes," the 
Federal Trude Commission, on February 1, 1937, issued and on Feb
ruary 4, 1937, served its complaint in this proceeding upon the re
spondent, Milko Cone & Baking Co., Inc., a corporation, charging it 
~·ith the use of unfair methods of competition in commerce in viola
bon of the provisions of said act. After the issuance of said com
Plaint and the filing of respondent's answer thereto, the Commission, 
by order entered herein on August 9, 1937, granted respondent's 
request for permission to withdraw said answer and to file in lieu 
thereof its substitute answer dated July 9, 1937, a~mitting all the 
~aterial allegations of the complaint to be true and waiving the tak-
111~ of further evidence and all other intervening procedure, which 
8?bstitute answer was duly filed in the office of the Commission. 
lhereafter, this proceeding regularly came on for final hearing be
fore the Commission on the said complaint and the substitute answer; 
and the Commission, having duly considered the matter and being 
~0'Y fully advised in the premises, finds that this proceeding is in the 
~nterest of the public and makes this lts findings as to the fads' and 
.lts conclusion dra\vn therefrom: 

FINDINGS AS TO TilE FACTS 

P ARAOI~APH 1. Uespondent, Milko Cone & Baking Co., Inc., is a 
~0~Poration organized and .operating under the laws of the State of 
~hnois, with its principal office and place of business located at 431 

orth Lincoln Street, Chicago, Ill. Respondent is now, and for 
sevetal years last past has been, engaged in the manufacture of ice 
~ream cones and in the sale and distribution thereof to wholesale 

1
ealers, jobbers, nnd ice cream manufacturers located nt pob1ts in 

tIe State of Illinois and in other States of the United States, and 
causes and has caust>d its said products, when so sold, to be trans
~orted from its principal place of business in Chicago, Ill., to pur
bla.s!'rs tlwreof in the State of Illinois and in other States of the 

nlted States at their respective places of business; and there i.s 
now' and has been for several years last past, a course of trade and 
connn~:>ree by Raid respondent in said ice cream cones between and 
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among the States of the United States. In the course and conduct 
of said business, respondent is in competition with other corporations 
and with partnerships and individuals engaged in the manufacture of 
ice cream cones and in the sale and distribution thereof in com· 
merce between and among the various States of the United States. 

PAR. 2. In the course and conduct of its business, as described 
in paragraph 1 hereof, respondent, on or about May 1, 1935, began 
the sale and distribution, and since said date has continued the sale 
and distribution to wholesale dealers and jobbers and ice cream 
manufacturers, of ice cream cones packed and assembled with small 
printed slips therein so as to involve the uso of a lottery scheme 
when sold and distributed by retail dealers to the consumers thereof. 
Respondent has had printed small slips of paper bearing various 
legends, and a few of said printed slips bear the following legend, 
to wit: 

Your lucl>y day 
Iteturn this slip where yon honght your :\Iill;:o 

cone, and get a FREE paekuge of gum 

The ultimate consumer procuring a cone containing one of the 
above printed slips is entitled. to receive, and is to be given free of 
charge, a package of chewing gum. The printed slips are so placed 
in the c,ones that the ultimate consumer cannot ascertain whether or 
not he is entitled to a free paclmO'e of chewinO' O'Um until after hiS 

0 0 0 

purchase has been made and the cone partially consumed. The fact 
as to whether the ultimate purchaser receives a package of chewing' 
gum :free of charge is thus determined wholly by lot or chance. 
Respondent :furnishes with cartons of ice cream cones containing the 
above described printed slips a display circular bearing the folloW· 
ing legends, to wit: 

Your l<'ORTUNE told 
with ice c·ream cold 

5¢ 
Look for a lucky ticket 

Get your prize if you pick it ! 
A FREE 5¢ package of chewing gum 

for the lueky tiekct 
Milko SUR-PRIZE ice cream cone 

PAR. 3. The wholesale dealers and jobbe!'s and ice cream manufac· 
turers, to whom respondent sells the above describeu ice cream coJles 
contain~ng printeu slips, resell said cones as packed by responclc~Jt 
to retml dealers, and said retail dealers sell and distribute su~d 

ft l . . 1' J)l cones, a er P acmg 1ce cream therein to the rmrchasinO' pub IC 

d . 1 h ' ,.., res accor :wee Wit l t c aforesaid sales plan. Respondent thus supp 1 
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~o and places in the hands of others the means of conducting lotteries 
In the sale of its products in accordance with the sales plan herein
~bove set forth, and said sales plan has the capacity and tendency of 
~ndueing purchasers thereof to purchase respondent's said product 
In preference to ice cream cones offered for sale and sold by its com
petitors. 
. P .AR, 4. The sale of said ice cream cones to the purchasing public 
In the manner above found involves a game of chance or the sale 
of a chance to procure a package of chewing gum. The use by 
respondent of said method in the sale of ice cream cones, and the 
s~le of ice cream cones by and through the use thereof and by the 
aid of said method, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy 
and is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
te~1dency unduly to hinder competition or to create a monopoly in 
th1s, to wit: that the use thereof has the tendency and capacity to 
exclude from the ice cream cone manufacturing business competitors 
~\'ho do not adopt and use the said method or an equivalent or sim
Ilar rnethod involving the same or an equivalent or similar element 
of chance or lottery scheme. Many persons, firms, and corporations 
'''ho make and sell ice cream cones in competition with respondent 
~~e unwilling to offer for sale or sell said ice cream cones with printed 
shps as above described, or otherwise arranged and packed for sale 
to the purchasing public so as to involve a game of chance, and such 
competitors refrain therefrom. 

P.An. u. l\Iany dealers and ultimate purchasers of ice cream cones 
nr~ attracted by respondent's said method and manner of inserting 
~ll'Inted slips entitling ultimate purchasers to free package of chew
~llg gum and by the element of chance involved in the sale thereof 
In. the manner above uescribed, and are thereby inuuced to purchase 
~Uld ice cream cones containing said printed slips and. sold by re
~Pondent in preference to ice cream cones offered for sale and solu :y ~aid competitors of respondent who do not use the same or an 
qulvalent method. The use of said method by respondent has the 

:endency aud capacity, because of said game· of chance, to divert 
0 respondent trade and custom from its said competitors who do 

:
10

t Use the same or an equivalent method; to exclude from said 
t~·ade all competitors who are unwming to and who do not use 

1
1
e same or an '-"(jHivulent method because the same is unlawful; to 

~Ss(>~ competition in said trade and to tend to create a monopoly 
e saH.l trade in respondent and such other distributors of ice cream 
cones as use the same or an equi\'alent method; and to deprive the 
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purchasing public of the benefit of free competition in said trade. 
The use of said method by respondent has the tendency and capacity 
to eliminate from said trade all actual competitors and to exclude 
therefrom all potential competitors who do not a~opt and use said 
method or an equivalent method. 

PAR. 6 . .Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that js contrary to public policy. 

CONCLUSION 

The aforesaid method, acts and ,practices of respondent! Milko 
Cone & Baking Co., Inc., a corporation, under the conditions and cir
cumstances set forth in the foregoing findings of fact, are all to the 
prejudice of the public and respondent's competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Sectio~1 !:> of an Act of Congress, approved September 
2G, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

OnJ.>EH TO CEASE AND DESIST 

This proceeding having been heard by the Federal Tmde Corn· 
mission upon the complaint of the Commission and the substitute 
answer dated July 9, 1937, filed herein by the respondent admitting 
all the material allegations of the complaint to be true and wuiving 
the taking of further evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent lias violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled "An Act 
to create a Federal :Trade Commission, to define its powers und 
duties, and for other purposes", 

It is ordered, that the respondent, :Milko Cone & Da.king Co., In~·' 
a corporation, its officers, agents, representatives, and employees, lYl 
connection with the offering for sale, sale and distribution in inter· 

' . t 
state commerce 'of ice cream con<>s, do fortlnvith rease nnd deslS 
from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, ice cream cones 
so packed and assembled that sales of such ice cream cones to the 
general public are to be made, or may be made, by menn of a lottery, 
gaming device, or gift enterprise. 
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. 2. Supplying to or placing in the hands of wholesale dealers and 
Jobbers or retail dealers packages or assortments of ice cream cones 
Which are used, or which may be used, without alteration or re
arrangement of the contents of such packages or assortments, to 
conduct a lottery, gaming device, or gift enterprise in the sale or 
distribution of the ice cream cones in said packages or assortments to 
the public. 

3. Packing or assemOling in packages or assortments of ice cream 
cones, for sale to the public at retail, printed slips which are for use, 
or which may be used, in distributing or selling said ice cream cones 
to the public at retail. 

4. Furnishing to. retail and wholesale dealers and jobbers printed 
slips, either with packages or assortments of ice cream cones or 
separately, a small number of which printed slips bear a legend 
or legends or statements informing the purchasing public that a 5¢ 
Package of chewing gum will be delivered free of charge or as a 
Prize . 

. 5. Furnishing or supplying to wholesale dealers and jobbers, for 
d.1stribution to retail dealers or to retail dealers direct, display 
tnculars or other advertising material bearing a legend or legends 
or statements informing the purchasing public that the ice cream 
conl's are being sold to the public in accordance with a sales plan 
\Vhich constitutes a lottery, gaming device, or gift enterprise. 

It i8 further ordered, That the respondent, Milko Cone & Baking 
Co., Ine., a corporation, shall, within 60 days after service upon it 
~f this order, file with the Commission a report in writing setting 
~rth in detail the manner and form in which it has complied with 

t e order to cease and desist hereinabove set forth. 
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lN TJIE MATrER OF 

WOLF DRUG COMPANY ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGHESS APl'ROVED SEPT, 26, 1014 

Docket 3124. Complaint, May 6, 19J"I-Dccision, Sept. 3, 193"1 

Where four corporations engaged in sale, distribution, and tran,;portation o{ 
products of a purported medicinal character, Into and through the various 
States and the District of Columbia, under direction and control of 
certl\in hldividuals, owners of all, or virtually all, of their capital stor:'· 
and said individuals, in substantial competition with othPrs engaged 111 

sale, distribution, anu transportation, as aforesaid, of medicinal lJro!lucts 
sold and intended for sale and use for same purposes for which said 
products of said corporations and lndlvlduals were sold and intended 
for sale and use, and induding among their competitors those engagrd 
in manufacture, sale, and distribution in commerce, as above set fortb. 
of commodities represented as eJ!cctiYe remedies or cures for similar diS· 
eases, but who do not falsely represent the curative value thereof or 
falsely n•prcsPnt that they maintain an "institute," laboratories or other 
establishments at Dattle Creek, Mich., or at any ot}ler place, or that the 
commodities to be purthased from them have bPl'n prepared and mann· 
factnred according to a prPscriptlon of an accredited physician or physl· 
cians, or testPd by accredited chemists-

( a) Caused trade name "Health Institute, Dattle Creek, 1\Iichigan," to be prom· 
lnently and conspicuously displayed and featured, together with various 
sta.tements describing their aforesaid products, in newspaper advertise· 
ments, advertising folders, pamphlets, circulars, letters, and other litera· 
ture, clreulatPd through the several f\tates and aforesaid District to 
customers and prosppctive customers, and through radio broadcasts 111t~ 
other StutPs, notwithstanding fact thPy mniutahwd no laboratories 01 

clinics at afm·esald city or at any other place, bad in tlwir f'mploy no 
chemists or others trained in the conduct of analyses, and ueither unde··· 
took nor carried on any researches, expc•rimeuts, or analyses, and, otll<'~ 
than maintenance or a mailing address for reception and forwarding ?d 
mail to their various places of business, had no connection with aforesll1 

city, but adopted aforesnid term to capitallze upon the particular signifl· 
cance IVlsociated by medical profcs!;ion and general public witb nome 
"Dattle Creek" as standing for locality associated with efficient, reliable: 
and sucC'essful conduct of institutions, asylums, sanitoriums, and hospitalss, 

(b) Represented, lls afot·esuicl, through Uf.le of sueh words ns "W. J. Jone' 
M. D.," or ''Dr. l\:('nyon," in connection with commodities offered and sold 
by them, thnt commolliti('S in question were mnde according to formuJu, 
or under the supervision, of n doctor of mccllclne, notwlthstomling :Cacts 
none of such commodities, as sold or offered by them, wt>re or hnd been 
prt•pared according to any formula dlscoYercd or prescribed hy nuy such 
doetor, there was no accredited physician b('arlng such name or names 
connected with them in 11ny capacity, and commodities thus sold were pot 
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prepared according to prescription or formula of any physician or physi
cians; and 

(c) Reprl'sented that one of their said preparations, offered under designation 
"llio-Tabs," was a cure or remedy for ob~>sity, through such statements as 
"Take Bio-Tabs after meals for one month. \V. J. Jones, M. D.," "For 
years doctors have been prescribing it (llio-Tabs) for over-weight patient's 
With astonishing results," "l\Inny cases have been reported in which pa
tl~>nts have lost from 10 to 20 lbs. a month," "* • • now on the market 
only after a long process of painstaking research, checking and recheck
ing," etc., notwithstanding fact preparation in question was not an ef
fective cure and remedy for aforesaid condition; 

With tendency and capacity to mislead and deceive substantial portion of pur
chasing public into false belief that statements ronde as aforesaid were 
true, and with result that a number of such members purchased substan
tial quantities of the commodities thus advertised and sold by them, 
believing in truth of such representations, and trade was unfairly diverted 
to them from competitors ~>ngaged, as aforesaid, in sale and distribution 
of products designed, intended, and sold for cure, rellef, and treatment of 
the said various diseases, affiictions, and ailments, and who do not falsely 
represent the effectiveness of the commodities vended by them ; to the 
substantial injury of competitors in commerce: 

11e1tl, That such nets and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

ll!r. Alden S. Bradley for the Commission. 
_Jacobi & Jacobi, of Washington, D. C., for respondents, along 

Wtth Sevrin & Goldstein, of Newark, N. J., for respondent ·william 
Goldstein. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tetnLer 2G, 1914, entitled "An Act to create a Federal Trade Com
tnission, to define its powers and duties, and for other purposes," 
~e Federal Trade Commission having reason to believe that 'Vol£ 
b rug Company, Henry 'Volf 'Vholesale Dr~tggist, Inc., Charmley 
lirug Shop, 'WilHam 'Volf Sales Company, Inc., corporations, and 
. enry Wolf, William Wolf, William Goldstein, and David Cohen, 
Individuals, hereinafter referred to as respondents, have been and 
are using unfair methods of competition in commerce as "com
n;erce" is defined in said act of Congress, and it appearing to said 
Conunis~ion that a proct>eding by it in respect thereof would be in 
the public interest, her£>by issues its complaint stating its charges in 
that respect as follows: 
}{ PAnAGRAPII 1. Respondents herein named are 'Volf Drug Company, 
e~ry 'Vol£ Wholesale Druggist, Inc., each of which is a corpo

ratton existing and doing business under and by virtue of the laws 
of the State of New Jersey and having their principal office and 
Place of business at G83 Broad Street, Newark, N. J.; Charmley 
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Drug Shop, a corporation existing and doing business under and 
by virtu,e of the laws of the State of New Jersey and having its 
principal office and place of business at 164: Halsey Street, Newark, 
N. J.; William Wolf Sales Company, Inc., a corporation existing 
and doing business under and by virtue of the laws of the State 
of New York and having its principal office and place of business 
at 27 Park Place, New York, N. Y.; Henry Wolf, an individual, 
having his principal office and place of business at 683 Broad Street, 
Newark, N.J.; William ·wolf, William Goldstein, and David Cohen, 
individuals, having their principal office and place of business at 
164 Halsey Street, Newark, N.J. 

The individuals Henry Wolf, William Wolf, William Goldstein, 
and David Cohen own all, or virtually all, of the capital stock of 
the several corporations named herein and during the entire exist~ 
ence of such corporations have directed and dictated the sales policies 
and business activities of the same. 

The corporate respondents are now and for more than two years 
last past have been engaged under their own names and under var· 
ious trade names in the sale, distribution and transportation into 
and through the various States of the United States and the Dis· 
trict of Columbia of certain medicinal products. 

There is now, and has been for such period, a constant current of 
trade and commerce in said products so s~ld, distributed, and trans· 
ported by the respondents and each of them between and among the 
various States of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of their business respondents 
are now and have been in substantial competition with other individ· 
uals, firrris, copartnerships, and corporations likewise engaged in the 
business of r,;elling and distributing medicinal products intended and 
sold for the same purposes for which respondents' products are sold 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

PAR. 3. As a part of the general advertising and sales promotion 
plans of respondents they have caused to be registered with the 
United States Patent Office a trade name, to wit, "Health Institute, 
Battle Creek, Michigan" and have thus represented that they conduct 
a place of business in the city of Battle Creek, :Mich. 

In the course and conduct of their business respondents for the 
purpose of inducing the purchaf'e of the commodities offered for 
sale by them have printed and circulated throughout the several 
States to customers and prospective customers through the United 
States mails and otherwise by newspaper advertisements, advertising 
folders, pamphlets, circulars, letters, and other literature and have 
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Inade use of radio broadcasts over stations with sufficient power to 
convey programs emanating therefrom into the various States of the 
United States to advertise the products sold by them; in all of 
which advertisements respondents have caused the trade name 
"Health Institute, Battle Creek, Michigan" to be prominently and 
conspicuously displayed, together with the following statements or 
statements similar thereto: 

Take Bio-Tabs after meals for one month. W. J. Jones, M. D. 
For years doctors have been prescribing it (Bio-Tabs) for overweight 

Patients with astonishing results. 
l\fany cases have been reported in which patients ha,·e lost from 10 to 20 

lbs. a month. 
Bio-Tabs now on the market only after a long process of painstaking re

search, checking and rechecking. 
Chemists' analytlis shows llio-Tabs are absolutely free from drugs ordi

narily used in reducing preparations. 
Bio-Tabs were tested and analyzed in long eareful laboratory research by 

the lleo.lth Institute at Battle Creelc, Michigan. 
Dr. Kenyon's Malt Extract with Cod Liver 011-This preparation Is very bene· 

ficial in the treatment of certain types of malnutrition, valuable as an aid to 
Increase the appetite and the digestion of starches in certain types of dyspepsia. 

Dr. Kenyon's Ephedrine Cough Syrup--A valuable remedy for the relief of 
coughs due to colds and minor throat irritations. 

Dr. Kenyon's Magnesia and Oil-as an antiacid: as a laxatirc: as an lntesti
llfll lubricant. 

PAR. 4. Among the commodities so advertised and sold are those 
known as "Rio-Tabs" which are represented by respondents to be 
an effective cure and remedy for obesity. 

In truth and in fact the said commodity is not an effective remedy 
or cure for obesity. 

PAn. 5. Respondents likewise in their advertising, as aforesaid, 
:represent one "W. J. Jones, l\I. D." to be the originator or author 
of the formula with which "Bio-Tabs" are made. Among the com
modities likewise so advertised, as aforesaid, are various commodities 
Vended under the brand name "Dr. Kenyon's'' represented by the 
respondents as being effective in the cure and treatment of variously 
named diseases or disorders, among which are run-down bodily con
ditions, malnutrition, constipation, low vitality, and others. 

In truth and in fact none of such commodities so sold or offered 
for sale by the responqents are prE>pared or have beE>n prepared 
according to any formub discowred or prescribed by any "Dr. Ken
Y.on" or any "W. J. Jones, l\I. D." nor is there any accredited phy
Sician bearing such name or namE's connected with respondents in any 
capacity. The commodities so sold are not prE>pared according to 
the prescription or formula of any physician or physicians. 
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PAR. G. By the use of the trade name "Health In.stitute, Battle 
Creek, Michigan" ·respondents represent themselves to be "an ~n
stitute." No clinic, research .work, experiments or analyses are mam
tained or carried on by the respondents or any of them. They do not 
have any laboratories wherein research work, experiments, or analyses 
.are conducted. There are no, chemists or other persons trained in the 
conduct of analyses employed by respondents or any of them. No 
analyses, experiments, or researches .are undertaken or carried out by 
the respondents. 

PAR. 7. The name "Battle Creek" has a particular sip;ni.ficanc<' to 
the medical profession and to the general public us well, referring 
as it does to tt locality where are conducted institutes, asylums, suna
toriums, and hospitals believed by the .general public to be thor
oughly efficient, reliable and successful and the respondents adopted 
the term "Health Institute, Battle Creek, Michigan" for the purpose of 
capitalizing upon such reputation. 

No establishment is maintained by the respondents in or about the 
city of Battle Creek, 1\fich., where clinics, research work, experi
ments, or analyses are conducted by chemists or other trained and 
skilled persons. In fact respondents merely have a mailing address 
in such city and all mail received at such address is forwarded to 
respondents at their afore-named place of business. 

PAR. 8. There are among the competitors of the respondents var
ious othrr individuals, copartnerships, and corporations likewise 
engaged in the manufacture, sale and distribution in commerce as 
herein described of commodities represented to be effective remedies 
or cures for similar diseases for which such commodities are sold, 
but who do not falsely represent the curative value of the same, and 
who do not falsely represent that they maintain an "Institute," lab
oratories or other establishments at Battle Creek, Mich., or at anY 
other place and who do not falsely represent that the commodities 
to be purchased from them have been prepared and manufactured 
according to a prescription of an accredited physician or physicians 
or tested by accredited chemists. 

PAR. 9. Each and all of the false and misleading statements and 
representations made by the respondents designating or describing 
the effectiveness of said })roducts for curin•r treati1w or relieving . . ..,, ..,, 
the d1seases, ailments, afflictions, and conditions of the human boJy 
herein nnmeu, in offering for sale and selling their said commodities 
were, and are, calculated to, had and now have, a temlency and 
capacity to mislead nnd deceive a substantial portion of the purchas
ing public into the erroneous belief that all of said representations 
are true and that said products will in truth accomplish the results 



WOLF DRUG CO. ET AL. 971 

9G6 Findings 

claimed. Further, as a direct consequence of the mistaken and 
erroneous belief induced· by the acts and representations of the re~ 
spondents, as hereinabove detailed, a number of the consuming public 
have purchased a substantial volume of respondents' commodities 
With the result that trade has been unfairly diverted to the respon~ 
dents from competitors likewise engnged in the -business of 
distributing and selling similar products or other products designed, 
~ntended, and sold for use in the cure, relief. or treatment of the var~ 
Ious diseases, ailments, afRit1ions, and conditions named herein and 
Who tr·uth:fully represent the effectiveness of their respective commod~ 
ities. As a result thereof injury has been done and is now being 
done by respondents to competition in commerce among and between 
the various States of' th~ United States and in the District of 
Columbia. 

PAn, 10. The above methods, acts, practices, and representations 
0_f the respondents have been and· are all to the prejudice of the pub~ 
he ttiH.l respondents' competitors, as aforesaid, and have been and are 
Unfair methods of· competition within tlie meariing and intent of 
~ection !> of an Act of Congress npproved September 26, 1914, en~ 
titled "An Act to create a Federal Trade. Commission, to define its 
Powers and' dut~es, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep~ 
t('rnber 26, 1914, entitled "An .Act to create a Fedeml Trade Com~ 
rnission, to define its powers and duties, and for other purposes,'.' 
the Federal Tmde Commission, on the <lth day of May 1937, issued 
and sened its complaint in this proceeding upon respondents ·wolf 
Drug Company, Henry "'Volf Wholesale Druggist, Inc., Charmley 
Drug Shop, \Villinm ·wolf Sales Company, Inc., corporations, and 
lrenry Wolf, William Wolf, and William Goldstein, individuals, 
charging them with the use of unfair meth9ds of competition in 
eornrnerce in violation of the provisions of said act. One David 
Cohen was likewise named respondent in the complaint but service 
thereof was rwt effected upon him. On June 2, 1937, the respondent 
William Goldstein filed in his own behalf an answer admitting in 
Part and denying in part the material alle<e!ations of the complaint. 
'I'?ereafter, the re!"pondent, William Goldstein, filed with the Com~ 
»ussion a motion for leave to withdraw such separate answer. .Au~ 
nexed to such motion was a joint answer tendered on behalf of each 
0! the respondents except David Cohen. This motion was granted. 
1 he answer so tt>ndered was filed. It admittetl all of the material 
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a.llegations of the complaint to be true, waivPd hearing on the 
charges set forth therein and stated that, without further evidence 
or intervening procedure, the Commission might issue and serve upon 
them findings as to the facts and conclusion drawn therefrom and an 
order to cease and desist from the violations of law charged in the 
complaint. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Wolf Drug Company and Henry Wolf Wholesale 
Druggist, Inc., are corporations existing and doing business under 
and by virtue of the laws of the State of New Jersey, having their 
principal offices and places of business at 683 Broad Street, New
ark, N. J. Charmley Drug Shop is a corporation existing under 
the laws of the State of New Jersey, having its principal office and 
place of business at Hi4 Halsey Street, Newark, N. J. William 
\Volf Sales Company, Inc., is a corporation existing under the 
laws of the State of New York and having its principal office and 
place of business at 27 Park Place, New York, N. Y. Henry Wolf 
is an individual having his principal office and place of business 
at 683 Broad Street, Newark, N. J. \Villiam Wolf and Willian1 
Goldstein are each individuals having their principal offices and 
places of business at 164 Halsey Street, Newark, N. J. The in
dividual respondents last above named own all, or virtually all 
of the capital stock of the several respondent corporations herein 
named and have during the entire existence of such corporations 
directed and controlled their sales policies and business activities. 

The corporate respol}dents in their own names and under various 
trade names now are, and for more than two years last past have 
been, engaged in the, sale, distribution, and transportation under 
the direction and control of the individual respondents aforesaid 
of products of a purported medicinal character into and through 
the various Stat£>s of the United States and the District of Co
lumbia allll have maintain£>d throughout such period a constant 
current of trade and commerce in such products among and be
tween the various States of the United States and the District 
of Columbia. 
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PAR. 2. The respondents now are, and have been during the entire 
:Period mentioned herein, in substantial competition with other in
dividuals, firms, and corporations engaged in the business of selling, 
distributing, and transporting into and through the various 
States of the United States and the District of Columbia medicinal 
Products sold and intended to be sold and used for the said pur
poses for which respondents' products are sold and intended to 
he sold and used. 

PAn. 3. Respondents have, for the purpose of effecting the sale 
of the commodities above described, printed and circulated or caused 
to be printed and circulated throughout the several States of the 
United States and in the District of Columbia to customers and 
prospective customers through the United· States mails, and other
Wise, newspaper advertisements, advertising folders, pamphlets, cir
<'Ulars, letters, and other literature, and have caused to be conducted 
l'itdio broadcasts over stations with sufficient power to convey the pro
grams emanating therefrom into the various States of the United 
Stutes. In all of said advertisements and broadcasts respondents 
have caused the trade name "Health Institute, Battle Creek, Michi
gan," to be prominently and conspicuously displayed and featured, 
together with the following statement or statements similar thereto: 

Tnke Blo-Tabs after meals for one month. W. J. Jones, :M. D. 
F'or years doctors have been prescribing it (Blo-Tabs) for overweight patients 

1VIth astonishing results. 
· Many cases have been reported in which patients have lost from 10 to 20 lbs. 

a Inonth. 
Bio-Tabs now on the murket only after a long process of painstaking research, 

-checking and rechecking. 
Chemists' Hnalysls shows Bio-Tabs are absolutely free from drugs ordinarily 

Used In reducing preparations. 
'Bio-Tabs were tested and analyzed in long careful laboratory research by the 

Health Institute at Battle Creek, Michigan. 
Dr. Kenyon's Malt Extract with Cod Liver Oil-This preparation is very 

beneficial in the treatment of certain types of malnutrition, valuable as an aid 
to increHse the appetite and the digestion of starches in certain types ot 

·dyspepsia. 
Dr. Kenyon's Ephedrine Cough Syrup-A valuable remedy for the relief of 

·coughs due to colds and minor throat irritations. 
Dr. Kenyon's Magnesia and Oil-as an antiacid: as a laxative: as an 

intestinal lubricant: 

PAR. 4. In using the trade name, "Health Institute, Battle Creek, 
~Iichigan," respondents represent and imply that they maintain an 
lnstitute where clinical rrsearch work, experiments and analyses are 
l'llaintained and carried on at Battle Creek, Mich. Respondents do 
not maintain any laboratories or clinics at Battle Creek, l\Iich., or 
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at any other place. There are no chemists or other persons who are 
trained in the conduct of analyses employed by the respondents nor 
are any researches, experiments, or analyses undertaken or carried 
on by tpem. 

PAR. 5. Both the medical profession and the general public have 
attributed to the name "Battle Creek" a particular significance, 
referring as it does to a locality where are conducted instituti.ons, 
asylums, sanatoriums, and hospitals generally believed to be efficient, 
reliable, and successful, and the respondents adop~ed the term 
"Health Institute, Battle Creek, Michigan," for the purpose of 
capitalizing upon such representation. The sole connection which 
respondents have with the city of Battle Creek, Mich., is the main
tenance of a mailing address where mail is received and forwarded 
to their various places of business. 

PAR. 6. The product known as "Bio-Tabs" is represented by re
spondent to be an effective cure and remedy for obesity when in 
truth and in fact it is not. 

PAR. 7. Respondents likewise in their advertising, as afor~said, 
represent one "·w. J. Jones, M. D." to be the originator or author 
of the formula with which "Rio-Tabs" are made. Among the com
modities likewise so advertised, as aforesaid, ar~ va.ri9us coJllrnoditjes 
vended under the brand name "Dr. Kenyon's" represented by the 
respondents as being effective in the cure and treatment of variou.slY 
named diseases or disorders. 

None of such commodities so sold or offered for sale by the re
spondents are prepared or have been prepared according to anY 
formula discovered or prescribed by any "Dr. Kenyon" or any ""\V. J, 
Jones, 1\f. D." There is np accredited physician bearing such name 
or names connected with respondents in any capacity. The com
modities so sold a,re not prepared according to the prescription or 
formula of any physician or physicians. 

PAR. 8. There are among the competitors of the respondents vari· 
ous other individuals, copartnerships, and corporations likewise en· 
gaged in the manufacture, sale, and distribution in commerce as 
herein described of commodities represented to be effective remedies 
or cures for similar diseases for which such commodities are sold, but 
who do not falsely represent the curative value of the same, and who 
do not falsely represent that they maintain an "Institute " labora· . . ' tones or other estabhshments at Battle Creek, Mich., or at any other 
place and who do not falsely represent that the commodities to be 
purchased from them have been prepared and manufactured accord
ing to a prescription of an accredited physician or physicians or 
tested by accredited chemists. 
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PAn. 9. The circulation of the false and misleading statements and 
representations made by the respondents as herein set forth, in con
nection with the sale and offering for sale of their aforenamed prod
ucts, were and are calculated to have and have had a tendency and 
~apadty to mislead and deceive a substantial portion of the purchas
Ing pu,blic into the false belief that the statements so made are true. 
A number of the members of the purchasing public have, believing 
such representations to be true, purchased substantial quantities of 
the commodities so advertised and sold by the respondents with the 
result that trade has been unfairly diverted to respondents from 
competitors as above described engaged in the sale and distribution 
of products designed, intended, and sold for the cure, relief, and 
treatment of the various diseases, afflictions, and ailments, and who 
do not falsely represent the effectiveness of the commodities vended 
?Y them. As a resu.lt thereof, substantial injury has been done, and 
Is now being done, by respondents to competitors in commerce among 
and between the various States of the United States and in the 
District of Columbia. . 

CONCLUSION 

The aforesaid acts and practices of the respondents, 'Volf 
Drug Company, Henry Wolf Wholesale Druggist, .Inc., Charm
ley Drug Shop, 'Yilliam 'Vol£ Sales Company, Inc., cor_, 
Porations and Henry Wolf, William 'Vol£ and \Villiam Gold
stein, individuals, haye been and are all to the prejudice of the public 
and of respondents' competitors, and constitute unfair methods of 
c?mpetition in commerce within the intent and meaning of Sec
bon 5 of an Act of Congress approved September 2G, 1914, entitled 
"A.n Act to create a Federal Trade Commission, to define it.s 
Powers and duties, and for other purposes." 

ORDER TO CE.ASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer filed 
herein by respondents Wolf Drug Company, Henry 'Vol£ 1Vhole
sale Druggist, Inc., Charmley Drug Shop, William Wolf Sales Com
~any, Inc., corporations, and Henry_Wolf, William 'Volf and 'Vii
ham Goldstein, individuals, admitting all the material allegations 
of the complaint to be true and \Vaiving the taking of further evi
dence and all other inter\'ening procedure, and the Commission 
having made its findings us to the facts and conclusion that said 
l"espondents have violated the provisions of an Act of Congress, ap-

t~~t2tm--aD----6~ 
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proved September 26, 1914, entitled, "An Act to create a Federal 
Trade Commisssion, to define its powers and duties, and :for other 
purposes." 

Now therefore it is ordered, That the respondents 'Vol£ Drug 
Company, Henry Wolf Wholesale Druggist, Inc., Charmley Drug 
Shop, William 'Volf Sales Company, Inc., corporations, their offi
cers, representatives, agents, and employees, and Henry vVolf, 1Vil~ 
liatn 'Volf, and 'Villiam Goldstein, the,ir agents, servants and em
ployees in connection with the sale and offering :for sale of products 
of a purported medicinal character in interstate commerce and in 
the District of Columbia :forthwith cease and desist :from represent
ing, directly or by implication: 

1. Through the use o:f the words "Health Institute, Battle Creek, 
Michigan," or "Health Institute" or "Battle Creek, Michigan," 
that they own or operate a health institute at Battle Creek, Mich., 
or at any other place until and unless they do so actually own and 
operate the same; 

2. Through the use of the words "'V. J. Jones, M. D.," "Dr. Ken
yon," or any other name preceded by the title "Dr." or suffixed by 
the initials "l\f. D." that said commodities manufactured and sold by 
them were manufactured according to a :formula of, or under the 
supervision of, a doctor of medicine or any other person skilled in 
the practice of medicine until and unless such products are so 
manufactured; 

3. That a preparation now known as "Bio-Tabs" or any other 
preparation having substantially the same ingredients or the same 
effect sold under that name or any other name is a cure or remedy 
:for obesity or that it will reduce excess fat. 

It is further ordered, That the said respondents shall within 60 
days after service upon them of this order, file with the Commission 
a report in writing setting :forth in detail the manner and form in 
which they have complied with the order. 

It is further ordered, That the complaint be, and the same hereby 
is, dismissed as to the respondent David Cohen individually because 
o:f the lack of service of complaint upon said individual respondent, 
but is not dismissed as to him as an officer, representative or agent 
of the corporate respondents. 
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IN THE MATTEH OF 

MUTUAL ROSENBLOOM CORPORATION 

(:0:\Ii'LAINT, FINDINGS, AND ORDE!l. IN HEGARD TO THE ALLEGED VIOLATION 
OF' SEC. 5 OF AN ACT OF CO:-!GRESS APPROVED SEPT. 26, 1014 

Docket 8153. Complaint, .June 15, 1931-Decision, Sept. -9, 19.'11 

Where a corporation engaged in manufacture of garments, including ladies' 
dresses, and in sale and distribution thereof in commerce among the various 
States and in the District of Columbia, in substantial competition with 
others similat·Iy engaged-

Made use of terms "Silk Jersey," "Satin Jersey," and "Silk Jersanese," in 
describing certain dresses offered and sold by it in advertising and circular 
matter furnished and distributed to its various customers and prospective 
customers, notwithstanding fact dresses thus advertised and represented by 
it were not, in fact, made· from material composed of silk, product of the 
cocoon of the silk worm, as understood from terms aforesaid by trade and 
purchasing public; 

~lth effect of misleading and deceiving purchasers, and of causing them 
erroneously to believe that its said dresses were made from materials com
posed of silk, product of cocoon of silk worm, and,' because of said erroneous 
bel!P.f, to purchase same, thereby unfairly diverting substantial trade in 
said commerce to It from its competitors who truthfully represent their 
products; to their Injury and that of public: 

Held, That such acts and practices were to the prejudice of the public and com
petitors and constituted unfair methods of competition. 

Mr. lVilliarn L. Pencke for the Commission. 
Watterson & lVltynman, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Mutual 
Rosenbloom Corporation, a corporation, hereinafter referred to as 
the respondent, has been, and is, using unfair methods of competi
tion in commerce, as "commerce" is defined in said act, and it ap
pearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
Htating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Mutual Rosenbloom Corporation, is a 
corporation organized, existing, and doing business under the laws 
of the State of New York, with its principal office and place of busi
ness at 498 Seventh Avenue, in the city of New York, State of New 
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York. Said respondent is now, and for a number of years last 
past has been, engaged in manufacturing garments including ladies' 
dresses, and in the sale and distribution thereof in commerce be
t ween and among the yarious States of the United States and the 
District of Columbia. It causes said products, when sold, to be 
shipped from its place of business in the State of New York to pur
clu:sers thereof located in a State or States of the United States 
other than the State of New York. 

PAR. 2. In the course and conduct of its business as aforesaid, re
spondent is now, and for a number of years last past has been1 in 
~ubstantial competition with other corporations, individuals, part
nerships, and firms engaged in the sale and shipment of similar 
products in commerce between and among the various States of the 
United States and the District of Columbia. 

PAR. 3. In the course and conduct of its business as .aforesaid, the 
respondent, in connection with the sale and distribution of its said 
products, furnishes and distributes to its various customers and 
prospective customers located in the various States of the United 
States and the District of Columbia, advertising and circular mat
ter wherein certain dreHses offered for sale and sold by the said re
spondent were and are described variously as "Silk J(>rsey" or "Satin 
Jersey." Many of its l-iaid customers located in States other than 
I he State of New York have mailed in to its office orders for "Satin 
Jersey," "Silk Jersey," and "Silk Jersanese" dresses. Such orde1'¢> 
were, and are, being filled by said respondent with dresses adver
tised and sold by it. An example of the circulars being distributed 
by the respondent as aforesaid contains among other advertising mat
ter the following: 

l\Iutual-Ito~l'ubloom's Sculptnr<>d Jersmwse Frock 

Smnrt New Yorkers Ilnve Gone Wild About It. IIarpt'r's Bazunr nnd 
Vogue both stress this new seulptural quality. The Grecian moulded lines 
that show eYery eurve of the flgurp hPn<>llth. And it Is unqne;;ttonahly one of 
the most Important fashion trends in 8eftsons. Noteworthy, too, be<>am;e it's· 
In supple bla<:k sillt jersey-furorPd fflhric of the grPnt Alix. You cnn't do better 
than to adopt this drPss at ouee. In slzPs 10 to 18. 

PAR. 4. In truth and in fact, said statements and representations 
made by said respondent, as described in paracrrar)h 3 are false 

.1 • 1 1" eo ' unu m1s ea< mg in that the said material from which said dresses 
vr·e manufacturell is not compos<'d of silk, the product of the 
rocoon of the silkworm, but is comJ)OS<'d of material other than silk. 
Th~ said customers of said re~"pondent were aml are being led to 
bcl!He hy the respondent that they had been and are receiving mer-
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ehandise manufactured of silk in accordance with the specifications 
of their said orders, when in fact the merchandise they received 
"·as manufactured from material other than silk. 
. PAR. 5. The said representations and practices as described here
Jnabove have the capacity and tendency to, and do, mislead and 
<J.eceive the purchasing public into the erroneous beliefs that the 
dresses manufactured by respondent and described by it as herein 
set forth are manufactured of silk, and that when they order dresses 
from the respondent specifying that said dresses be manufactured 
<Jf silk jersey they receive dresses so manufactured, and are led into 
the purchase of respondent's dresses on account of such erroneous 
beliefs induced as aforesaid. As a result of the aforesaid false and 
rnisleading statements, representations and practices by the re
l'espondent with respect to its product, trade has been unfairly di
Vetted to it from its said competitors who do not falsely -represent 
the quality of their respective products and whose ability to com
Pete successfully with respondent has been, and is, lessened. Injury 
has bPen done Ly respondent to substantial competition in commerce 
among and Letwe«.>n the several States of the United States. 

PAR. 6. The above acts and things done, or caused to be done, by 
the respondent, were and are each and all to the prejudice of the 
Public and of respondent's competitors, and constitute unfair meth
?ds o:f competition in interstate commerce within the meaning and 
lntent of Section 5 of "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
t~nlber 26, 1914, entitled, "An Act to create a Federal Trade Commis-
81011, to define its powers and duties, and for other purposes," the 
Federn,l Trade Commission, on June 15, 1937, issued, and on June 
16, 1937, served its complaint in this proceeding upon respondent, 
Mutual Rosenbloom Corporation, charging it with the use of unfair 
lhethods of competition in commerce in violation of the provisions 
Qf _said act. On July 12, 1937, the respondent filed its answer, in 
'"Inch answer it admitted all the material allegations of the com
I>laint to be true and stated that it waived hearing on the charges 
set forth in the said complaint and that, without further evidence 
Qr other intervening procedure, the Commission might issue and 
serve upon it findinrrs as to the facts and conclusion and an order 
to cease and desist from the violations of law charged in the com-
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plaint. Thereafter, the proceeding regularly came on for final hear
ing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
bets and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Mutual Rosenbloom Corporation, is a 
corporation organized, existing, and doing business under the laws 
of the State of New York, with its principal office and place of busi
ness at 4!)8 Seventh Avenue, in the city of New York, State of New 
York: Said respondent is now, and for a number of years last past 
has been, engaged in manufacturing garments, including 1ladies' 
dresses, and in the sale and distribution thereof in commerce between 
and among the various States of the United States and the District 
of Columbia. It causes said products, when sold, to be shipped from 
its place of business in the State of New York to purchasers thereof 
located in a State or States of the United States other than the State 
of New York. 

PAR. 2. In the course and conduct of its business as aforesaid, re· 
fipondent is now, and for a number of years last past has been, in 
substantial competition with other corporations, individuals, partner
ships, and firms engaged in the sale and shipment of similar prod
ucts in commerce between and among the various States of the United 
States and the District of Columbia. 

PAR. 3. In the course and conduct of its business as aforesaid, the 
respondent, in connection with the sale and distribution of its said 
products, furnishes and distributes to its various customers and pros· 
pective customers locateJ in the various States of the United States 
and the District of Columbia, advertising and circular matter 
wherein r.ertain dresses offered for sale and sold by the said respond
ent were and are described variously as "Silk Jersey" or "Satin 
.Jersey." Many of its said customers located in States other than 
the State of New York have mailed in to its office orders for "Satin 
Jersey," "Silk Jersey," and "Silk Jersanese" dresses. One of the 
circubrs distributed by the respondent contains, among others, the 
followin~ statement: 

MutnnHtosf'nuloom's Sculptun•d Jprsnnel!!e Frock. 

Smart New Yorkl'rs lln¥e Gone Wild Auout It. Harper's nazaar nud Vogu~ 
both stress this new sculptural quality. The Grecian moulded lines that shoW' 
every curYe of the figure beupnth. And it is unquestiounuly one of the most tm· 
portant fashion trends in sMsons. Notl'worthy, too, bPCause it's in supple black 
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silk jersey~favored fabric of the great Alix. You can't do better than to adopt 
this dress at once. In sizes 10 to 18. 

PaR. 4. The terms "Satin Jersey," "Silk Jersey," and "Silk 
Jersanese" are understood by the trade and purchasing public to mean 
and describe a material made from silk, the product of the cocoon 
of the silk worm, and respondent's use of these terms as above set 
out caused its customers to believe that the dresses advertised were 
.tnade from materials composed of silk, the product of the cocoon of 
the silk worm . 
. The dresses so advertised and represented by the respondent were 
In :fact not made from a material composed of silk, the product of 

. the cocoon of the silk worm, but are made from a material other 
than sHk. Orders received by the respondent for "Satin Jersey," 
''Silk Jersey,~' and "Silk Jersanese" were and are being filled with 
dresses which are not made from materials composed of silk, the 
Product of the cocoon of the silk worm. 

Respondent discontinued the practice of describing dresses not 
.tnade from materials composed of silk, the product of the cocoon of 
the silk worm, as "Satin Jersey," "Silk Jersey," and "Silk Jersanese," 
})l'ior to the issuance of complaint herein. 

PAn. 5. The acts and practices of the respondent as hereinabove set 
out had the capacity and tendency to, and did, mislead and deceive 
P~rchasers, and to cause them erroneously to believe that respondent's 
sa1d dresses are made from materials composed of silk, the product of 
the cocoon of the silk worm, and, because of said erroneous belief, to 
Purchase respondent's said dresses, thereby unfairly diverting sub
stantial trade in said commerce to the respondent from its com
l>etitors, who truthfully represent their products, to the injury of its 
co111petitors and the public. 

CONCLUSION 

The aforesaid. acts and. practices of the respondent, Mutual Rosen
bloom Corporation, are to the prejudice of the public and. of respond· 
ent's competitors, and constitute unfair methods of competition in· 
conunerce, within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and. duties, and for 
other purposes." 

ORDEU 'l'O CEASE AND DESIST 

. This proceed.ing having been heard by the Fed.eral Trade Commis· 
~ton upon the complaint of the Commission and the answer filed here
In on July 12, 1937, by respondent admitting all the material allega· 
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tions of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
·Tespondent has violated the provisions of an Act of Congress ap· 
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for •other 
purposes." 

It is ordered, That the respondent, Mutual Rosenbloom Corpora· 
tion, its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution of dresses and gar· 
ments in interstate commerce or in the District of Columbia, do forth· 
with cease and desist : 

Using the terms "Silk Jersey," "Satin Jersey," or "Silk Jersanese," 
or the word "Silk" alone or in connection with any other word or 
words, to designate and describe dresses and garments made from a 
material not composed entirely of silk, the product of the cocoon of 
the silk worm. 

It is further ordered, That the resr:iondent shall within GO days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the inanner and form in which it haS 
complied with this order. 
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IN THE l\IA'ITER OF 

COVERED BUTTOX AKD RUCKLE CREATORS, INC., ET AL. 

COMPLAINT, FINDINGS, AND OUDE!l IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3.186. Complaint, July 2-1, 1931-Decision, Sept. 4, 1937 

\\'here a membership non-profit corporation, members of which were engaged 
in manufacture of covered buttons, buckles, and novelties for use in manu
facture of wearing apparel, and in sale thereof to dress manufacturenl 
Rnd those engaged in kindred industries, making and selling approximately 
llinety percent of all such products made in the United States, and, prior 
to acts and things hereinbelow set forth, in competition as to price with 
one another in sale of said proclucts between and among the various 
States and territories and the District of Columbia; and the officers, 
directors, and members of aforesaid corporation, for the purpose of 

11} eliminating price competition among themselves-
ntered into and carried out au agreement, combination, understanding and 

conspiracy among themselves to fix and maintain, and did fix and main
tain thereby, uniform minimum prices for the sale of covered buttons, 
buckles, and novelties and maximum discounts to be allowed by said 
members to their purchasers of said products, and prices thereof enter
ing into interstate commerce; and pursuant to and for the purpose of 
carrying out aforesaid agreement, combination, understandings, and 
conspiracy-

( a) Fixed and maintained, by ag1·eement among themselves, (1) uniform min
imum prices for sale of said products sold by them and each of them, 
and (2) uniform maximum discounts for said products thus sold; 

(b) Inserted in a trade paper of wide circulation among those engaged in 
dress manufacturing and kindred industries a "notice" to such manu
facturers and industries to the. effect that, on and after date therein 
named, "a uniform policy of dealing with customers" would be adhered 
to "by manufacturers pursuant to the fair trade practice rules recently 
approved by the Federal Trade Commission for the covered button and 
buckle manufacturing industry," and that "rules" in said notice set 
forth would be "strictly enforced" ; 

(c) Sent to manufacturers aud industries in question copy of said notice and 
advertisement· and 

(d) Falsely stated, represented, and implied, thereby and otherwise, that 
Commission had approved rules for industry in question (1) regu
lating prices for products in question or authorizing the fixing thereof, 
(2) prohibiting, without qualification, sale of said products below 
cost and approving or authorizing so-called llasic cost formula, (3) pro
hibiting the granting or allowing of price differentials, rebates, etc., to 
evade so-called established basic cost prices, ( 4) approving the fixing or 
authorizing as set forth in said notice, of maximum uniform discount, and 
(li) forbidding the gl-ring of free samples or free duplicates, and that 
Uniform policy set forth in said notice was initiated and carried out 
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through said rules approved by the Commission and with its knowledge, 
sanction or authorization; and 

(e) Advised nonmember manufacturers, through said notice setting forth 
rules, as above indicated, would be "strictly enforced," that they would 
be held strictly accountable for any violation of said rules, as assertedlY 
promulgated by Commission, and subject to legal action therefor, and 
dress manufacturers and otllers dealing with members that action against 
those receiving discrimination was contemplated under the Robinson-Pat
roan Act, and that any member found selling merchandise at actual cost 
would be presumed to be engaged in unfair competition; 

Facts being trade practice rules in question, as approved by Commission, did 
not permit or authorize acts and practices stated, rPpresented, expressed 
and implied as hereinabove Indicated and noted, said rombination, under
standing, agreement and conspiracy were not entered Into with sanction, 
authorization, permission, or knowledge of the C'ommlsslon, and aforesaid 
letter to dress manufacturers nnd others enclosing said notice was false 
and mislenuing for reasons abO\·e set forth, in that purported rights as 
claimed In notice In question were not protected by trade practice rules 
approved by Commission ; 

With result that said acts and practices had a dangerous tendency to, and 
actually did, hi11der and prevent price competition In sale by them, and 
among various States and Territories and District of Columbia, of covered 
buttons, bucldes, and novelties, lncreal'led prices of such products paid 
by dress manufacturers and those engaged in kindred industries, prices 
of dresses aud similar commodities and prices paid by purchasing pui.JliC 
therefor increased, created ln aforesaid members a monopoly iu the sale 
ln Interstate commerce of said various products, nnd unreasonably re· 
strnlneu Interstate commerce In such various products, dresses and other 
articles of wear: 

l/cld, That such acts and practices were all to the prejudice of the public and 
competitors and constituted ,unfair methods of competition. 

Defore .Vr. Charle8 F. Diggs, trial examiner. 
11/r. Edward L. Smith for the Commission. 
Mr. M. D . .Vosessohn and Mr. A. Fwrman G?-eene, of New York 

City, for respondents, with whom also appeared Mr. llfaxwell M. 
Flarnrn, of Brooklyn, N. Y., for Samuel Drown. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Con1· 
mission, to define its powers nnd duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Covered 
Dutton ond Dudde Creators, Inc., its officers, Max Pearlstein, presi
dent, ALmham A vin, vice president, Isidore Feldman, treasurer, 
Irving Schwartz, secretary; its directors, Jack Kinsler, l\Iurray Hor
ner, Isidore Nechim, Max Goldfeder, Ben Dlock, Jacob Neiderbacb, 
Samuel Brown, Isidore Spier; and its following members, indi-
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vidually and as representative members of the Covered Dutton and 
Buckle Creators, Inc.; Regal Trimming & Dutton Co., Inc., Rapid 
Button Co., Inc., Unity Dutton ·works, Inc., N. D. Button \Vorks, 
Inc., International Button Co., Inc., Max Goldfeder, doing business 
Under the trade name, Grand Button Works; Den Block, Louis Rosen
feld, and Sam Wiener, doing business as l\fitrose Button 1Vorks; 
Jacob Neiderbach, trading as Novelty Button 1Vorks; Samuel Drown, 
doing business under the trade name, Brown Button \Vorks; Isidore 
Spier, and Harry Gardner, copartners trading as Ideal Button 
Works; Abraham Avin, trading as Practical Button & Trimming Co., 
and Irving Schwartz, David l\1. Schwartz, and Ida Schwartz, co
Ptntners trading as Cosmopolitan Dutton Co., all hereinafter referred 
to as respondents, have been and are using unfair methods of com
petition in commerce as "commerce" is defined in said act; and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent Covered Button and Buckle Creators, 
~nc., is a New York membership, non-profit corporation, organized 
In 1934. Its officers are now and since its organization have been 
the following respondents: 

Max Pearlstein, president, 
Abraham A vin, vice president, 
Isidore Feldman, treasurer, 
Irving Schwartz, secretary. 

lts directors are now and since its organization have been the fol
lowing respondents: Jack Kinsler, Murray Horner, Isidore Nechim, 
M~:x: Goldfeder, Ben Block, Jacob Neiderbnch, Samuel Drown, and 
Isidore Spier. Among its members are now and since its organi
zation have been the following respondents: Regal Trimming & Dut
ton Co., Inc., a New York corporation; Rapid Button Co., Inc., a 
New York corporation; Unity Button "\Vorks, Inc., a New York corpo
r.ation; N. n. Button 'Vorks, Inc., a New York corporation; Interna
~Iona} Dutton Co., Inc., a New York corporation; Max Goldfeder, do
Ing business under the trade name Grand Button ·works; Ben Block, 
Lon.is Rosenfeld, and Sam 1Viener, doing business as Mitrose Button 
Works; Jacob NeiderLach, trading as Novelty Dutton 'Vorks; Samuel 
n:own, doing business under the trade name, Drown Dutton 'Vorks; 
Isidot·e Spier and Harry Gardner, copartn£>rs trading as Ideal But
ton Works; Abraham Avin, trading as Practical Dutton & Trimming 
Co., and Irving Sclrwartz, David M. Schwartz, and Ida Schwartz, 
copartners trading ns Cosmopolitan Dutton Co. The above named 
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respondent members of respondent Covered Button and Buckle 
Creators, Inc., do not constitute the entire membership of respondent 
Covered Dutton and Buckle Creators, Inc., but are representative 
members thereof. There are approximately 150 members of re
spondent Covered Button and Buckle Creators, Inc., and thry con
stitute a class so numl'rous as to make it impractical to name thern 
all as parties respondent herein. All members of respondent Cov
ered Button and Buckle Creators, Inc., are made parties respondent 
herein as a class, of which those specifically named are representative 
of the whole. 

PAR. 2. The respondent members of respondent Covered Dutton 
and Buckle Creators, Inc., are enga,ged at their respective places of 
business chiefly in the city of New York, State of New York, in the 
manufacture of covered buttons, buckles, and novelties for use in .the 
manufacture of wearing apparel, and in the sale thereof to dress 
manufacturers and to those engaged in kindred industries. In the 
course and conduct of their businesses, respondent members of re
spondent Covered Button and Buckle Creators, Inc., cause such 
articles when sold by them to be transported from their respl'ctive 
places of business to the purchasers thereof, some located in the dty 
of New York, State of New York, and others located in various other 
States of the United States, the territories thereof, and the District 
of Columbia, and there is now and has been for more than two years 
last past, a constant current of trade and commerce by respomh>nt 
members of respondent association in such coven·~l buttons, buckles, 
and novelties, between and amon,g the various States of the United 
States, the Territories thereof, and the District of Columbia. 

The amount of covered buttons, buckles, and novelties for use by 
dress manufacturers and manufacturers of kindred lines, manufac
ttu·ed ancl sold by the respondent members of respondent Covered 
Button and Buckle Creators, Inc., constitutes, and for more than two 
years last past has constituted, approximately 90% of all of the 
covered buttons, buckles, and novelties manufactured in the United 
States. 

The said respondent members of respondent Covered Button and 
Buckle Creators, Inc., were prior to April 1937, or thereabouts, in 
competition, as to price, with one another in the sale of covered 
buttons, buckles, awl novelties, between and among the various States 
of the United States~ the Territories thereof, and the J)' strict of 
Columbia, and but for the combination, agreement, tmderstanding, 
and conspiracy hereinafter described, said respondents would have 
been at all times since April 1937, or thereabouts, and would now be 
in such competition with one another. 
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PAR. 3. In April 1937 or thereabouts, respondent Covered Dutton 
and Buckle Creators, Inc., its respondent officl'rs, directors, and its 
respondent members, for the purpose of eliminating price com
petition among the members of respondent Covered Button and 
Buckle Creators, Inc., entered into and have since carried out and 
are still carrying out an agreement, combination, understanding, and 
conspiracy· among themselves to fix anJ maintain, and by which they 
have fixed and maintained uniform. minimum prices in the sale of 
covered. buttons, buckles, and novelties, and to fix and maintain and 
by which they have fixed and maintained uniform maximum dis
counts to be allowed by the respondent members of respondent 
Covered Button and Buckle CrPators, Inc., to their purchasers of 
covered buttons, b11ckles, and novelties, and thus to fix the prices of 
covered buttons, buckles, and novelties entering into interstate com
lllerce. Pursuant to and for the purpose of carrying out the said 
agreement, combination, understanding, and conspiracy, the said 
respondents have done, among other things, the following: 

(a) By agreement among themselves have fixed and maintained 
and still fix and maintain uniform minimum prices for the sale of 
c:overecl buttons, buckles and novelties sold by the respondent mem
bers of respondent Covered Dutton and Buckle Creators, Inc., and 
by each of them; 

(b) By agreement among themselves have fixed and maintained 
and still fix and maintain uniform maximum Jiscounts for covered 
buttons, buckles and novelties sold by the respondent members of 
respondent Covered Button and Buckle Creators, Inc., and by each 
of them· 

' (c) Caused to be inserted in the l\fay 26, 1V37, issue of ·women's 
Wear, a trade paper of wide circulation among those engaged in dress 
~anufacturing and kindred industries, notice of which the following 
Is a copy: 

NOTICE 

TO DRESS MANUFACTURERS J 

and Kindred Industries 

ON AND AFTER JUNE 1, 1937, PRICES FOR COVERED BUTTONS AND 
P.UCKLES WILL BE REGULATED AND A UNIFORM POLICY OF DEALING 
WITH CUSTOMERS WILL BE ADHERED TO BY MANUFACTURERS PUR· 
~UANT TO THE FAIR TRADE PRACTICE RULES RECENTLY APPROVED 
By THE FEDERAL TRADE COMMISSION FOR TIIFl COVERED BUTTON 
A.ND BUCICLE MA.NUFACTURING INDUSTRY. 

THE FOLLOWING RULES WILL BE STRICTLY ENFORCED: 

1-THE SALE OF GOODS BELOW COST IS PROHIBITED. A basic cost 
fonnula for the industry has been established by taking Into consideration all 
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elements recognized by good accounting practice ns proper elements of such 
cost. 

2-Grnntlng or allowing secretly, directly or indirectly, any price differen
tials, rebntes, refunds, discounts, credits, or other allowances for the purpose of 
evading the established basic cost prices Is absolutely prohibited. 

3-A UNIFORM DISCOUNT OF 2o/o will be allowed to customers, and no 
more. 

4-NO FHEE SAMPLES AND NO FREE DUPLICATES wlll be given; 
samples and duplicates will be furnished at cost. 

5--No commission, brokerage, or other compensation, or any allowance or 
discount In lieu thereof, will be allowed to a customer or to anyone in the 
employ or under the control of the customer. 

Attention is called to the fact that the Fair Trade Practice Rules above men
tioned have been incorporated into the By-Laws of the Covered Button & 
Buckle Creatot·s, Inc., as rules which will hereafter govern the business conduct 
of Its members. An ADMINISTRATIVE BOARD has been set up to hear com· 
plaints, to enforce compliance and to Impose penalties for violations. l\Iembers 
of this Association have pledged their united support and their full cooperation 
in this movement, the purpose of which Is to stabilize the industry, to prevent 
destructive competition and therefore to insure its members a fair return from 
their business. 

Manufacturerr of covered buttons and buckles who are not members of tbC 
undersigned .Association are hereby notified that they will be held strictlY 
accountable for any violation of the rules as promulgated by the Federal Trade 
Commission and will be subject to lt>gal action for any such violations. 

Dress Manufacturers and others dealing with members of the industry are 
reminded of the provisions of the Robinson-Patman Act which make 1t unlawful 
to receive a price discrimination or other rebate as well as to grant it. It is 
therefore the purpose of the Association to Invoke the laws against those who 
receive unlawful favors as well as those who grant them. 

While the fair trade practice rules prohibit the sale of merchandise beloW · 
cost, members of the industry are advised that U ia unethical to sell merchan· 
dUie at nwre cost and that they a1·e legally en.titled to fair profits upon theill' 
sales. 'J.'hPrPfore, any member who is found to be selling merchandh;e at actual 
cost will be presumed to be engaged in unfair competition. · 

The above rules are now actually in force but in order to enable manufac
tl~rers to adjust tbPmt~elves to the new pt·lce regulation, which wlll 1•esult from 
the adoption of the code, a short pet·,iod ot grace has been established, but TH:E 
NEW PRICES WILL ABSOLUTELY GO INTO EFFECT ON .AND AFTER 
JUNE 1, 1937. 
· Members of the Cowred Button and Buckle Industry are urged to report 

violations promptly to the undersigned .Association or to lts attorneys. 
Dat!'d, New York City, 1\Iay 2(1, 1937. 

1\I. D. l\IOSESSOIIN, 

A. FURMAjN GREENE, 

Counsel. 

COVERED BUTTON & BUCKLE CREATORS, INC. 

l\IAX PEARLSTEIN, Preside-nt. 

570 Seventh Avenue, New Yo1·k Oitu. 

(d) Caused to be sent, on May 2G, 1937, or thereabouts, to dress 
manufacturers and kindred industries, a false and misleading letter, 
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enclosing a copy of the notice described in subparagraph (c) of this 
Paragr!!.ph, a copy of which said letter is as follows: 

Tel. Lackawanna 4-5727 
CovERED BUTTON & BUCI{LE CREATOl!S, INC. 

'570 SEVENTH AVENUE, 

New Yot·k City, May 26, 19.11. 
To Dress Manufacturers and Kindred Industries: 

We are enclosing ht:>rewlth copy of page advt:>rtlsemt:>nt which appeared in the 
Women's Wear l\Iny 2G, l!l37, announcing new prict:>s for covered buttons and 
buckles and new regulations for the industry. 

Please notify your department which deals with the manufacturers of this 
industry to cooperate fully as the producers iu this industry are protected in 
their rights both by the Fair Trttde Practice Rules approved by the Federal 
l'rade Commission and the Robinson-Patman Act. 

It is the purpose of this organization to prosecute all infractions to the limit. 
We trust that we may have your constructive cooperation. 

Very truly yours, 

l\I. D. l\IOSESSOHN, 

A, FURMAN GREENE, 

C!OIN18Cl. 

CovERED BuTTON & BucKLE CREATORs, INc. 

(Sgd) 1\IAX PEARLSTEIN. 

Dy l\IAX PEARLSTEIN, President. 

(e) Falsely stated, represented nnd implied, in and by the notice 
described in subparagraph (c) of this parag-raph and by other means, 
t~at the Federal Trade Commission has approved Fair Trade Prac• 
hce Rules for the Covered Button and Buckle Manufacturing Indus· 
try regulating prices for covered buttons, buckles and novelties or 
authorizing the fixing of such prices. 

(/) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph and by other means 
that Trade Practice Rules for the Covered Button and Buckle Manu
facturing Industry, approved by the Federal Trade Commission, 
Prohibit, without qualification or limitation, the sale of covered 
buttons, buckles and novelties below cost, and that in and by Trade 
Practice Rules for the said industry, approved by the Federal Trade 
Commission, a basic cost formula is provided therein or authorized 
thereby. 

(g) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph, and by other 
llleans that the Federal Trade Commission has approved Fair Trade 
Practice Rules for the said industry, prohibiting the granting or 
allowing, secretly, directly, or indirectly, any price differentia$, 
rebates, refunds, discounts, credits or other allowances for the pur
Pose of evading what the said respondents, in and by the said notice, 
term "established basic cost prices." 
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(h) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) o£ this paragraph and by other means 
that the Federal Trade Commission has approved Fair Trade Prac
tice Rules for this industry, fixing a maximum uniform discount of 
2% or authorizing the fixing of a maximum uniform discount. 

( i) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph and by other means, 
that the Federal Trade Commission has approved Fair Trade Prac
tice Uules for the said industry, forbidding the giving of free sam
ples or free duplicates. 

(j) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph, and by other 
means, that the uniform policy described in said notice was initiated 
and carried out by and through the means of Tra.de Practice Rules 
for the said industry, approved by the Federal Trade Commission. 

(k) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph, and by other 
means, that the aforesaid uniform policy described in said notice was 
initiated and carried out with the knowledge, sanction, approval or 
authorization of the Federal Trade Commission .. 

PAR. 4. In truth and in fact, the Trade Practice Rules for the 
~aid industry, approved by this Commission, a copy of which said 
rules is annexed hereto and made a part hereof as Appendix One/ 
do not permit or authorize the acts and practices stated, represented, 
expressed and implied by the respondents as stated in. subparagraphs 
(e), (f), (g), (h), (i), {j), and (k) of paragraph 3 of this com
plaint; and in truth and in fact, the combination, understanding, 
llgreement, and conspiracy described in paragraph 3 hereof, was 
not enter into with the sanction, authorization, permission, or 
lmowledge of the Federal Trade Commission. 

PAR. 5. The letter described in subparagraph (d) of paragraph 
3 of this complaint is false and misleading in that-

1. The enclosure with the said letter, being the notice described 
in subparagraph (c) of paragraph 3 of this complaint, is false and 
misleading for the reasons set out in paragraph 4 of this complaint. 

2. The purported rights of Covered Dutton and Buckle Creators, 
Inc., as claimed by the respondents in the notice described in sub
paragraph (c) of paragraph 3 of this complaint, are not protected 
by Fair Trade Practice Rules approved by the Federal Trade 
Commission. 

t l'lee Infra, p. I OO:l. 
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PAn. 6. The alleged acts and practices of respondents are all to 
the prejudice of the public and to the prejudice of the competitors 
of the respondent members of respondent Covered Button and Buckle 
Creators, Inc.; have a dangerous tendency to and have actually 
hindered and prevented price competition in the sale between and 
among the various States and Territories of the United States, and 
in the District of Columbia, of covered buttons, buckles, and novel
ties; have increased the prices of covered buttons, buckles, and nov
elties paid by dress manufacturers and those engaged in kindred 
industries; have increased the prices of dresses and similar com
modities; have increased the prices paid by the purchasing public 
for dresses and other articles of wear; have created in the respond
ent members of respondent Covered Button and Buckle Creators, 
Inc., a monopoly in the sale in interstate commerce of covered but
tons, buckles, and novelties; have unreasonably restrained interstate 
commerce in covered buttons, buckles, and novelties, dresses and other 
1trticles of wear, and constitute unfair methods of competition in in
terstate commerce within the intent and meaning of Section 5 of 
an Act of Congress, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 

REPORT, FINDINGS As TO THE FACTS, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on July 24, 1937, issued and served its 
complaint in this proceeding upon respondents Covered Button and 
Buckle Creators, Inc., its officers, Max Pearlstein, president; Abraham 
A vin, vice-president; Isidore Feldman, treasurer; Irvin Schwartz, 
secretary; its directors, Jack Kinsler, Murray Horner, Isidore 
Nechim, Max Goldfeder, Ben Block, Jacob Neiderbach, Samuel 
Brown, Isidore Spier; and its following members, individually and 
as representative members of the whole membership of the respondent 
Covered Button and Buckle Creators, Inc., to wit: Regal Trimming 
& Button Co., Inc., Rapid Button Co., Inc., Unity Button Works, 
Inc., N. B. Button Works, Inc., International Button Co., Inc., Max 
Goldfeder, doing business under the trade name Grand Button 
Works; Ben Block, Louis Rosenfeld, and Sam Wiener, doing busi
ness as Mitrose Button Works; Jacob Neiderbach, trading as Novelty 
Button 'Vorks; Samuel Brown, doing business under the trade name 
Brown Button Works; Isidore Spier and Harry Gardner, copartners, 

1~8121m--39----6~ 
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trading as Ideal Button Works; Abraham A vin, trading as Practical 
Dutton & Trimming Co., and Irving Schwartz, David M. Schwartz, 
and Ida Schwartz, copartners, trading as Cosmopolitan Dutton Co., 
charging them and each of them with the use of unfair methods of 
competition, in violation (l)f the provisions of said act. 

On August 25, 1937, the said respondents filed their substituted 
answer, in which said substituted answer they stated that they de
sired to and thereby waived hearing on the charges set forth in the 
complaint insofar as the same referred to alleged unfair methods of 
competition in commerce within the intent and meaning of Section 
5 of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," commonly called the Federal Trade 
Commission Act; that they, and each of them, for the sole purpose 
of avoiding the trouble and expense incident to further continuation 
of this proceeding, refrained from contesting the proceeding; that 
they and each of them consented that all of the material facts alleged 
in said complaint might be deemed to be admitted but not within the 
intent and meaning of any law of the United States other than the 
Federal Trade Commission Act, such answer not constituting an ad· 
mission of any conclusions of law and not constituting an admission 
of fact for any other purpose nor to be used against them in anY 
other proceeding, suit or action; and that they and each of them 
consented that the Commission might, without trial, without further 
evidence, and without any intervening procedure, make and enter its 
findings as to the facts, and issue and serve upon them and each of 
them an order to cease and desist from any methods of competition 
alleged in the said complaint which constitute violations of Section 
5 of the Federal Trade Commission Act. 

Thereafter', the .proceeding regularly came on for final hearing be
fore the Commission on the said complaint and the said substituted 
answer thereto, and the Commission having duly considered the same 
and being now fully advised in the premises, finds that this pro· 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 

FfNDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent Covered Dutton and Buckle Creatoril, 
!nc., is a New York membership, non-profit corporation, organized 
m Hl34. Its officers are now and since its organization have been 
the following respondents: 

l\fax Pearlstein, president, 
Abraham A vin, vice president, 
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Isidore Feldman, treasurer, 
Irving Schwartz, secretary. 

!ts directors are now and since its organization have been the follow~ 
Ing respondents: Jack Kinsler, Murray Horner, Isidore Nechim, 
M~:x Goldfeder, Hen Block, Jacob Neiderbach, Samuel Brown, and 
I.s1dore Spier. Among its members are now, and since its orga11iza~ 
bon have been, the following respondents: Regal Trimming & 
Dutton Co., Inc., a New York corporation; Rapid Rntton Co., Inc., 
a New York corpomtion; Unity Button "\Vorks, Inc., a New York 
corporation; N. D. Dutton "\Vorks, Inc., a New York coq)oration; 
Intenlational Dutton Co., Inc., a New York corporation; Max 
Go:Idfeder, doing business under the trade name Brand Dutton 
Works; Den lllock, Louis Rosenfeld, and Sam Wiener, doing busi~ 
ness as Mitrose Dutton "\Vorks; Jacob Neider bach, trading as Novelty 
~utton "\Vorks; Samuel Drown, doing business under the trade name 

rown Button "\Vorks; Isidore Spier and Harry Gardner, copartners, 
~ading as Ideal Button 'Vorks; Abraham A vin, trading as Practical 

utton & Trimming Co., and Irving Schwartz, David M. Schwartz, 
~nd Ida Schwartz, copartners, trading ns Cosmopolitan Dutton Co. 

he above named respondent mPmb!:'rs of respondent Covered llut~ 
~on a~1d Buckle Creators, Inc., do not constitute the entire mem~ 
b erslup of respondent Covered Dutton and Ruekle Creators, Inc., 
ut are r£>presentative members thereof. There ure approximately 

150 members of respondent Covered Ruttan and Dnckle Creators, Inc. tll members of respondent Covered Dutton and Buckle Creators, 
llc., are parties respondent herein as a class, of which those specifi~ 

\ ca]Jy hereinabove named are representative of the whole. 
PAn. 2. The respondent members of respondent Covered Dutton 

~11~ Duckle Creators, Inc., are engaged nt their respective places of 
llSiness chiefly in the city of New York, State of New York, in the 

l'llanufacture of covered buttons, buckles ami novelties for use in the 
lnannfacture of wearing apparel, and in the sale thereof to dress 
111llllufacturers and to those engaged in .kindred industries. In the 
course and conduct of their businesses, respondent members of re~ 
sp~ndent Covered Dutton and Buckle Creators, Inc., cause such 
a~'hcles whe1~ sold by them to be transported from their .respect~ve 
p aces of busmess to the purchasers thereof, some located m the -city 
~f N"ew York, State of New York, and others located in various other 
;ates of the United States, the Territories thereof, and the District 
° Columbia, and there is now, and has bPen for more than two 
~ears last past, a constant current of trade and commerce hy re~ 
spondent members of respondent association in such covered J.m lions, 
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buckles and novelties, between and among the various States of the 
United States, the Territories thereof, and the District of Columbia. 

The amount of covered buttons, buckles, and novelties for uso 
by dress manufacturers and manufacturers of kindred lines, manu
factured and sold by the respondent members of respondent Co\"· 
ered Button and Buckle Creators, Inc., constitutes, and for more 
than two years last past has constituted, approximately 90% of all 
of the covered buttons, buckles, and novelties manufactured in the 
United States. 

The said respondent members of respondent Covered Button and 
Buckle Creators, Inc., were, prior to April 1937, or thereabouts, in 
competition, as to price, with one another in the sale of covered 
buttons, buckles, and novelties, between and among the various 
States of the United States, the Territories thereof, and the Dis· 
trict of Columbia, and but for the combination, agreement, under· 
standing, and conspiracy hereinafter described, said respondents 
would have been at all times since April 1937, or thereabouts, and 
would now be in such competition with one another. 

PAR. 3. In April 1937, or thereabouts, respondent Covered Button 
tmd Buckle Creators, Inc., its respondent officers, directors and i~ 
respondent members, for the purpose of eliminating price competl· 
tion among the members of respondent Covered Button and Buckle 
Creators, Inc., entered into and have since carried out and are still 
carrying out an agreement, combination, understanding, and con· 
spiracy among themselves to fix and maintain, and by which theY 
have fixed and maintained uniform minimum prices in the sale of 
covered buttons, buckles, and novelties, and to fix and maintain and 1 

by which they have fixed and maintained uniform maximum dis· 
counts to be allowed by the respondent members of respondent Co\"• 
ered Button and Buckle Creators, Inc., to their purchasers of coY· 
ered buttons, buckles, and novelties, and thus to fix the prices of 
covered buttons, buckles, and novelties entering into interstate co~
merce. Pursuant to and f~r the purpose of carrying out the sa~d 
agreement, combination, understanding, and conspiracy, the said 
respondents have done, among other things, the following: 

{a) By agreement among themselves have fixed and maintained, 
and still fix and maintain, uniform minimum prices for the sale of 
covered buttons, buckles and novelties sold by the respondent melll· 
bers of respondent Covered Button and Buckle Creators, Inc., and 
by each of them; 

(b) By agreement among themselves have fixed and maintained, 
and still fix and maintain, uniform maximum discounts for co\"ered 
buttons, buckles and novelties sold by the respondent members of 
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respondent Covered Button and Buckle Creators, Inc., and by each 
of them; 

(c) Caused to be inserted in the May 26, 1937, issue of Women's 
Wear, a trade paper of wide circulation among those engaged in 
dress manufacturing and kindred industries, notice of which the 
following is a copy : 

NOTICE 

TO DRESS MANUFACTURERS 

and Kindred Industries 

Ol'{ AND AFTER JUNE 1, 1937, PRICES FOR COVERED BUTTONS .AND 
lltJCKLES WILL BE REGULATED AND A UNIFORM POLICY OF DEALING 
'WITH CUSTOMERS WILL BE ADHERED TO BY :MANUFACTURERS 
l>tJRSUANT TO THEl FAIR TRADE PRACTICE RULES RECENTLY AP· 
l>ROVED BY THE FEDERAL TRADE COMMISSION FOR THE COVERED 
lltJTTON .AND BUCKLE J.lr!ANUFACTURING INDUSTRY. 

THE FOLLOWING RULES WILL BE STRICTLY ENFORCED: 

t l, Tl!E SALE OF GOODS BELOW COST IS PROHIBITED. A basic cost 
~~~rmuin for the industry has been established by taking into consideration 
n 

1 elements recognized by good accounting practice as proper elements of such 
"OSt, 

tl 2• Granting or allowing secretly, directly or indirectly, any price ditreren-
0 nls, rebates, refunds, discounts, credits, or other allowances for the purpose 
r evading the established basic cost prices is absolutely prohibited. 
8· .A UNIFORM DISCOUNT OF 2o/o wlll be allowed to customers, and no 

In ore. 

lll4· NO FREE SAMPLES AND NO FREE DUPLICATES will be given i sam
es and duplicates will be furnished at cost. 

d! ~. No commissions, brokerage, or other compensation, or any allowance or 
lll~count In Ueu thereof, will be allowed to a customer or to any one in the em-

Y or under the control of the customer. 
t1 .Attention is called to the fact that the Fair Trade Practice Rules above men
Coned have been incorporated into the By-laws of the Covered Button & Buckle 
rn.reators, Inc., as rules which will hereafter govern the business conduct of its 
t e~nbers. An ADMINISTRATIVE BOARD has been set up to hear complaints, la enforce compliance and to impose penalties for violations. Members of this 
thJ.soctaUon have pledged their united support and their full co-operation in 
!It 8 movement, the purpose of which is to stabilize the Industry, to prevent de
thl'Ucttve competition and therefore to insure its members a fair return from 

etr business. 
unlttanutacturers ot covered buttons and buckles who are not members of the 
co derstgned Association are hereby notified that they wlll be held strictly ac
Countable for any vlolntion of the rules as promulgated by the Federal Trade 

· ~llllssion and wlll be subject to legal action for any such violations. 
ren::ss Manufacturers and others dealing with members of the industry are 
tUI ded of the provisions ot the Robinson-Patma.n Act which makes it unlaw
is t~o receive a price dlscrlminatlon or other rebate as well as to grant it. It 
'~'~>'h erefore the purpose ot the Association to invoke the laws against those 

0 
receive unlawful favors as well as those who grant them. 
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While the fair trade practice rules prohibit the sale of merchandise beloW' 
cost, members of the industry are advised that it is unethical to sell merchan· 
dise at mere cost and that· they are legally entitled to fair profits upon their 
sales. Therefore, auy member who is found to be selling merchandise at 
actual cost will be presumed to be engaged in unfair competition. 

The above rules are now actually in force but in order to enable manufac· 
turers to adjust themselves to the new price regulation, which will result frolll 
the Adoption of the code, a short period of grace has been established, but 
THE NEW PRICES WILL ABSOLUTELY GO INTO EFFECT ON AND 
AFTI<~R JUNE 1, 1937. 

Members of the Covered Button and Buckle Industry are urged to report 
violations promptly to the undersigned Association or to its attorneys. 

Dated, New York City, May 26, 1937. 

1\I. D. MosESSOHN, 
A. FURMAN GREENE, 

Counsel. 

COVERED BUTrON & BUCKLE CUEATORS, INC. 
MAX PEARLSTEIN, President. 

570 Se·venth Avenue, New York City. 

(d) Caused to be sent, on May 26, 1937, or thereabouts, to dress 
manufacturers and kindred industries, a false and misleading letter, 
enclosing a copy of the notice described in subparagraph (c) of this 
paragraph, a copy of which said letter is as follows: 

Tel. Lackawanna 4-5727 
CovERED BUTI'ON & BUCKLE CnEATous, INc. 

570 SEVENTH AVENUE, 
New York City, May 26, 19J7. 

To Dress Manufarturers and Kindred Industries: 
We are enclosing herewith copy of pnge advertisement which appeared ill 

the Women's Wear l\Iay 26, 1937, announcing new prices for covered buttons 
and buckles and new regulations for the industry. 

Please notify your department which deals with the manufacturers of thiS 
industry to co-opern te fully as the producers in this industry are protected ill 
their rights both by the Fair Trude Practice Rules approved by the Federal 
Trade Commission and the Robinson-Patman Act. 

It is the purpose of this organization to prosecute all infractions to the lilllit. 
We tru~t that we may have your constructive co-operation. 

Very truly yours, 

M.D. MosESSOHN, 
A. FURMAN GnEENE, 

Counsel. 

COVERED BUTTON & BUCKLE CREATORS, INC. 
(Sgd.) J\!A.x PEARLSTEIN. 

Dy 1\I.Ax PEARLSTEIN, Pt·esident. 

(e) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph and by other means, 
that the Federal Trade Commission has approved Fair Trade Prac· 
tice Rules for the Covered Dutton and Buckle Manufaeturing Indus· 
try regulating prices for covered buttons, buckles and novelties, ot' 
authorizing the fixing of such prices. 
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(f) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph and by other means 
that Trade Practice Rules for the Covered Button and Buckle l\fanu
facturing Industry, approved by the Federal Trade Commission, 
prohibit, without qualification or limitation, the sale of covered 
buttons, buckles and novelties below cost, and that in and by Trade 
Practice Rules for the said industry, approved by the Federal Trade 
Commission, a basic cost formula is provided therein or authorized 
thereby. 

(g) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph, and by other 
means that the Federal Trade Commission has approved Fair Trade 
Practice Rules for the said industry, prohibiting the granting or 
ullowing, secretly, directly, or indirectly, any price differentials, re
bates, refunds, discounts, credits or other alowances for the purpose 
of evading what the said respondents, in and by the said notice, 
term "established basic cost prices." 

(h) Falsely stated, represented and implied, in a11d by the notice 
described in subparagraph (c) of this paragraph and by other 
lhea11s that the Federal Trade Commission has approved Fair Trade 
Practice Rules for this industry, fixing a maximum uniform dis
count of 2%, or authorizing the fixing of a maximum uniform 
discount. 

(i) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph and by other means, 
that the Federal Trade Commission has approved Fair Trade Prac
tice Uules for the said industry, forbidding the giving o£ free samples 
o£ free duplicates. 

(j) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (o) of this paragraph and by other 
means, that the uniform policy described in said notice was initiated 
and carried out by and through tho means of Trade Practice Rules 
for the said industry, approved by the Federal Trade Commission. 

(k) Falsely stated, represented and implied, in and by the notice 
described in subparagraph (c) of this paragraph, and by other 
lheans, that the aforesaid uniform policy described in said notice 
Was initiated and carried out with the knowledge, sanction, approval 
or authorization of the Federal Trade Commission. 

PAR. 4. In truth and in fact, the Trade Practice Rules :for the 
said industry, approved by this Commission, a ~opy of which said 
rules is annexed hereto and made a part hereof as Appendix One,1 

1 See, Infra, p. 1003. 
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do not permit or authorize the acts and practices stated, represented, 
expressed and implied by the respondents as stated in subparagraphs 
(e), (/), (g), (h), (i), {j), and (k) of paragraph 3 hereof; and in 
truth and in fact, the combination, understanding, agreement and 
conspiracy described in paragraph 3 hereof, was not entered into with 
the sanction, authorization, permission or knowledge of the Federal 
Trade Commission. 

PAn. 5. The letter described in subparagraph (d) of paragraph 
3 hereof is false and misleading, in that-

1. The enclosure with the said letter, being the notice described in 
subparagraph (a) of paragraph 3 hereof, is false and misleading for 
the reasons set out in paragraph 4 hereof. 

2. The purported rights of Covered Button and Buckle Creators, 
Inc., as claimed by the respondents in the notice described in sub
paragraph (c) of paragraph 3 hereof, are not protected by Fair 
Trade Trade Practice Rules approved by the Federal Trade Com
mission. 

PAn. 6. The acts and practices of the respondents as herein and 
hereby found have a dangerous tendency to and have actually hin
dered and prevented price competition in the sale between and 
among the various States and Territories of the United States, and 
in the District of Columbia, of covered buttons, buckles, and novel
ties; have increased the prices of covered buttons, buckles, and novel
ties paid by dress manufacturers and those engaged in kindred 
industries; have increased the prices of dresses and similar commod
ities; have increased the prices paid by the purchasing public for 
dresses and other articles of wear; have created· in the respondent 
members of respondent Covered Button and Buckle Creators, Inc., a 
monopoly in the sale in interstate commerce of covered buttons, 
buckles, and novelties; have unreasonably restrained interstate com
merce in covered buttons, buckles, and novelties, dresses and other 
articles of wear. 

CONCLUSION 

The aforesaid acts and practices of respondents are all to the 
prejudice of the public, and to the prejudice of the competitors of 
the respondent members of respondent Covered Button and Buckle 
Creators, Inc., and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 
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ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade 
Commission upon the complaint of the Commission and the sub
stituted answer thereto filed herein by all of the respondents on 
August 25, 1937, in which said substituted answer they stated that 
they desired to and thereby waived hearing on the charges set forth 
in the said complaint insofar as the same referred to alleged unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of the Act of Congress entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes," approved September 26, 1914, commonly called 
the Federal Trade Commission Act, that they and each of them 
for the sole purpose of avoiding the trouble· and expense incident 
to further continuation of this proceeding refrained from protest
ing the proceeding, and that they and each of them consented that 
aU of the material facts alleged in said complaint might be deemed 
to be admitted, but not within the intent and meaning of any law 
of the United States other than the Federal Trade Commission Act, 
such answers not constituting an admission of any conclusions of 
law and not constituting an admission of fact for any other purpose 
nor to be used against them in any other proceeding, suit or action, 
and that they and each of them consented that the Commission 
might without trial and without further evidence and without any 
intervening proceeding, make and enter its findings as to the facts 
and issue and serve upon them and. each of them an order to cease 
and desist from any methods of competition alleged in said com
plaint which constitute violations of Section 5 of the Federal Trade 
Commission Act; and the Commission having made its findings as 
to the facts and its conclusion that all of the said respondents have 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
io define its powers and duties, and for other purposes." 

It is ordered, That respondents, Covered Button and Buckle Cre
ators, Inc., its agents, servants, and employees, its officers, to wit: 

Max Pearlstein, president, Abraham Avin, vice president, Isidore 
Feldman, treasurer, Irving Schwartz, secretary, and Jack Kinsler, 
Murray Horner, Isidore Nechim, Max Goldfeder, Ben Block, Jacob 
Neiderbach, Samuel Brown, and Isidore Spier, directors, and their 
agents, servants, and employees, and its following members, to wit: 

P..egal Trimming & Button Co., Inc., Rapid Dutton Co., Inc., Unity 
Button 'Yorks, Inc., N. B. Button 'Vorks, Inc., InternationalButton 
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Co., Inc., Max Goldfeder, doing business under the trade name Grand 
Button Works; Ben Block, Louis Rosenfeld and Sam Wiener, doing 
busiuess as Mitrose Button 'Vorks; Jacob Neiderbach, trading as 
Novelty Button Works; Samuel Brown, doing business under the 
trade name, Brown Button 'Vorks; Isidore Spier and Harry Gard
ner, copartners trading as Ideal Button ·works; Abraham Avin~ 
trading as Practical Button & Trimming Co., and_ Irving Schwartz, 
David M. Schwartz and Ida Schwartz, copartners trading as Cos
mopolitan Button Co., their officers, agents, representatives, and 
servants, in connection with the sale and offering for sale of covered 
buttons, buckles and novelties in interstate commerce, and in the 
District of Columbia, forthwith cease and desist from: 

Carrying out and engaging in, and from entering into any fur
ther agreement, combination, understanding and conspiracy among 
themselves or between and among any of them, or with any other 
person, firm, corporation, or partnership, to fix and maintain uniform 
minimum prices or to fix and maintain uniform maximum discounts 
in the sale of covered buttons, buckles, and novelties, or to fix the 
prices of covered buttons, buckles, and novelties, and for the pur
pose of carrying out any such agreement, combination, understand
ing, and conspiracy, or for any other purpose, from doing any of 
the following, to wit: 

(a) Fixing and maintaining uniform prices for the sale of cov
ered buttons, buckles and novelties; 

(b) Fixing and maintaining uniform discounts for the sale of 
covered buttons, buckles and novelties; 

(c) Inserting or causing to be inserted in 'Vomen's Wear or any 
other trade paper or in any other publication the following notice 
or any other notice of similar import, tenor or substance: 

NOTICE 

TO DRESS MANUFACTURERS 

and Kindred Industries 

ON AND AFTER JUNE 1, 1937, PRICES FOR COVERED BUTTONS AND 
BUCKLES WILL DE REGULATED AND A UNIFORM POLICY OF DEALING 
WITH CUSTOMERS WILL BEl ADHERED TO BY MANUFACTURERS PUR· 
SUANT TO THE FAIR THADE PRACTICE RULES RECENTLY APPROVED 
BY TilE FEDERAL TRADE COMMISSION FOR TIIE COVERED BUTTON 
AND BUCKLE MANUFACTURING I!VDU8TRY. 
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THE FOLLOWING RULES WILL BE STRICTLY ENlt'ORCED: 

1-THE SALE OF GOODS BELOW COST IS PROHIBITED. A basic cost 
formula for the industry bas been established by taking into consideration all 
elements recognized by good accounting practice as proper elements of such 
cost. 

2-Granting or allowing secretly, directly or indirectly, any price dill'er
entials, rebates, refunds, discounts, credits, or other 'allowances for the pur
Dose of evading the established basic cost prices is absolutely prohibited. 

3-A UNIFORM DISCOUNT OF 2o/o will be 'allowed to customers, and no 
more. 

4--NO FREE SAMPLES AND NO FREE DUPLICA'l'ES will be given; 
samples and duplicates will be furnished at cost. 

5-No commissions brokerage, or other compensation, or any allowance or 
discount in lieu thereof, will be allowed to a customer or to anyone in the 
employ or under the control of the customer . 
.Attention is called to the fact that the Fair Trade Practice Rules above men
tioned l1~1ve been incorporated into the By-Laws of the Covered Button & 
Dnclde Creators, Inc., as rules which will hereafter govern the business con
duct of its members. An ADMINISTRATIVE BOARD has been set up to bear 
complaints, to enforce compliance and to impose penalties for violations. 
:Members of this Association have pledged their unit.ed support and their full 
cooperation in this movement, the purpose of which is to stabilize the industry, 
to prevent destructive competition and tlJerefore to insure its membPrs a fair 
return from their business. 

Manufacturers of covered buttons and buckles '!1.'710 are not members of the 
luulersigned Association are herPby JJOtificd that they will be held strictly 
accountable for any ylolatlon of the rules as promulgated by the Federal Trade 
Commission and will be subject to legal action tot· any such violations. 

Dress Manufacturers 'and others dealing with members of the Industry are 
reminded of the provisions of the Robinsrnz-Patman Act which make it unlawful 
to receive a price discrimination or other rebate as well as to grant it. It is 
therefore the purpose of the Association to invoke the laws against those who 
receive unlawful favors as well 'as those who grant them. 

While the fair trade practice ruiPs prohibit the sale of merchandise below 
cost, members of the industry are advised that it is 1t·nethical to sell merchan
diBe at mere cost a.nd that they are legally entitled to fair profits tlpon their 
Bales. Therefore, any mPmber who Is fonud to be selling merchandise at actual 
cost will be presumed to be engaged in unfair competition. 

The above rules are now actually In force but In order to ena.ble manufac
hirers to adjust themselves to the new price regulation, which will result from 
the adoption of the code, a short period of grace has been established, but THE 
NEW PRICES WILL ABSOLUTELY GO INTO EFFECT ON AND AFTER 
,JUNE 1, 1937. 

Members of the CoYered Button and Bnekle Industry are mged to report 
\'lolations promptly to the undersigned Association or to its attorneys. 

Dated, New York City, l\Iay 26, 1937. 

!II. D. 1\!0SEBBOHN, 

.A. FURMAN GBEENE, 

Counsel. 

COVERED BUTTON & BUCKLE CREATORS, INO, 

1\!Ax PEARLSTEIN, President. 

5"10 Seventh Aven.ue, New York City. 
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(d) Sending or causing to be sent to dress manufacturers anJ 
kindred industries, or to anyone else, the following letter, alone or 
with an enclosure described in "c" hereof, or any other letter of 
similar import, tenor or substance: 
Tel. Lackawanna 4-i>727. 

CoVERED BUTToN & BucKLE CREAToRs, INc. 

570 SEVENTH AvENUE, 
New York City, May 26, 1931. 

To Dress Manufacturers and Kindred Industries: 
We are enclosing herewith copy of page advertisement which 'appeared in 

the Women's Wear May 26, 1937, announcing new pt:lces for covered buttons 
and buckles and new regulations for the industry. 

Please notify your department which deals with the manufacturers of thiS 
industry to cooperate fully as the producers In this industry are protected In 
their rights both by the Fair Trade Pl"actice Rules approved by the Federal 
Trade Commission and the Roblnson-Patman Act. 

It is the purpose of this organization to prosecute all infractions to the limit. 
We trust that we may have your constructive cooperation. 

Very truly yours, 

M. D. l\IOSESSOHN, 
A. FURMAN GREENE, 

Counsel. 

COVERF:D BUTTON & BUCKLE CREATORS, !NO. 
(Sgd.) MAX PEARLSTEIN. 

By MAX PEARLSTEIN, President. 

(e) Stating, representing or implying by any other means what· 
soever, that the Federal Trade Commission has approved Fair Trade 
Practice Rules for the Covered Button and Buckle Manufacturing 
Industry regulating prices for covered buttons, buckles and novel· 
ties or. authorizing the fixing of such prices; 

U) Stating, representing or implying by any other means what· 
soever, that Trade Practice Rules for the Covered Dutton and 
Buckle Manufacturing Industry, approved by the Federal Trade 
Commission, prohibit, without qualification or limitation, the sale 
of covered buttons, buckles and novelties below cost, or that in and 
by Trade ~ractice Rules for the said Industry, approved by the 
Federal Trade Commission, a basic cost formula is provided therein 
or authorized thereby. 

(g) Stating, representing or implying by any other means what· 
soever, that the Federal Trade Commission has approved Fair 
Trade Practice Rules for the said. Industry, prohibiting the grant· 
ing or allowing, secretly, directly, or indirectly, any price differen· 
tials, rebates, refunds, discounts, credits or other allowances for the 
purpose of evading what the said respondents, in and by the notice 
described in "c" hereof, termed "established basic cost prices." 

(h) Stating, representing or implying by any other means what· 
soever, that the Federal Trade Commission has approved Fair 
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Trade Practice Rules for the said Industry, fixing a maximum uni
form discount of 2%, or any other discount or authorizing the fixing 
of a maximum uniform or other discount; 

{i) Stating, representing or implying by any other means what
soever, that the Federal Trade Commisssion has approved Fair 
Trade Practice Rules for the said Industry, forbidding the giving 
of free samples or free duplicates; 

(i) Stating, representing or implying by any other means what
soever, that any policy of price fixing has been initiated and carried 
out by and through the means of Trade Practice Rules for the said 
Industry, approved by the Federal Trade Commission; 

(k) Stating, representing, or implying by any other means what
soever, that any policy of price fixing has been initiated and carried 
out with the knowledge, sanction, approval or authorization of the 
Federal Trade Commission. 

A.tul it is further ordered, That all the respondents hereinabove 
Inentioned shall within 30 days after service upon them of this 
?rder, file with the Commission a report in writing, setting forth 
ln detail the manner and form in which they have complied with 
this order. 

APPENDIX ONE 

TRADE PRACTICE RULES 

COVERED BUTTON AND BUCKLE MANUFACTURING INDUSTRY 

'I'hese rules promulgated by the Commission are designed to foster and pro
lllote fair competitive conditions ln the interest of industry and the public. 
'I'hey are not to be used, directly or Indirectly, as part of or in connection with 
any combination or agreement to fix prices, or for the suppression of competi
tion, or otherwise to unreasonably restrain trade. 

Group I 

. 'I'he unfair trade practices which are embraced in Group I rules are considered 
to be unfair methods of competition or other lllegal practices within the 
statutes and the decisions of the Federal Trade Commission and the. courts; 
and appropriate proceedings in the public interest will be taken by the Com
lnission to prevent the use of such unlawful practices in or directly affecting 
interstate commerce. 
· Rule 1.-The practice of selling goods below the seller's cost, with the intent 

and with the effect of injuring a competitor and where the effect may be to 
substantially lessen competition or tend to create a monopoly or to unreason
ably restrain trade, is an unfair trade practice; all elements recognized by good 
accounting practice as proper elements of such cost shall be Included in de
terlnl.ning cost under this rule. ' 
· Rule !.-Wilfully enticing away the employees of competitors, with the 
Purpose and eft'ect of unduly hampering, injuring or embarrassing competitors 
in their businesses, is an unfair trade practice. 
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Rule 8.-the defamation of competitors b~· falsely imputing to them dis· 
honorable conduct, inability to perform contracts, questionable Cl'edit standing, 
or hy other false representations, or the false disparagement of the grade, 
quality or manufacture of the products of competitors, or of their business 
methods, selling prices, values, credit terms, policies or services with the ten· 
dency, capacity or effect of misleading or deceiving purchasers, prospective 
purchasers or the consuming public, is an unfair trade practice. 

Rule .q.-The imitation ot the trade-marks, trade names, brands, labels or 
other marks of identification of competitors, having the tendency, capacitY 
or efl'ect of misleading or deceiving purchaRers, prospective purchasers or the 
consuming public, is an unfair trade practice. 

Rule 5.-(a) ProTiiMtcd discriminatory Differentials, Rebates, Refut!dS, 
Discounts, Credits and other Allowances.-It is an unfair trade practice for 
any member of the industry engaged in commerce, 1 in the course of such com· 
merce, to grant or allow, secretly or openly, directly or indirectly, any prlctJ 
dit'l'erentlals, rebates, refunds, discounts, credits or other allowances which 
effectuate a discrimination in price between different purchasers of goods of 
like grade and quality where either or any of the purchases involved therein 
are in commerce 1 and where the effect thereof may be substantially to Jessen 
competition or tend to create a monopoly in any line of commerce 1 or to injure, 
destroy or prevent competition with any person who either grants or knowinglY 
receives the benefit of such discrimination or with customers of either of them: 
Pr()1Jided, however, 

(1) That the goods involved in any such transaction are sold for use, con· 
sumption or re~ale within any place under the jurisdiction of the United States; 

(2) That nothing herein contained shall prevent differentials which make 
only due allowance for differences in the cost of manufacture, sale or deliverY 
resulting from the differing methods or quantities in which such commoditieS 
are to such purchasers sold or delivered; 

(3) That nothing herein contained shall prevent persons engaged in seJliug 
goods, wares or merchandise in commerce 1 from selecting their own customers 
in bona fide transactions and not in restraint of trade; 

( 4) That nothing herein contained shall prevent price chang-es from time 
to time where made in response to changing conditions affecting either (a) the 
market for the goods concerned, or (b) the marketability of the goods, such 
as, but not limited to, actual or imminent deterioration of perishable goods. 
obsolescence of seasonal goods, distress sales under court process, or sales in 
good faith in discontinuance of business in the goods concerned. 

(b) Prohibited Brokerages and OommtsBions.-It is an unfair trade practice 
for any member of the industry engaged in commerce,' in the course of such 
commerce, to pay or grant, or to receive or accept, anything of value as a 
commission, brokerage, or other compensation, or any allowance or discount 
in lieu thereof, except for services rendered in connection with the sale or pur· 
chase of goods, wares, or merchandise, either to the other party to such 
transaction or to an agent, representative, or other intermediary therein where 
such intermediary is acting in fact for or in behalf, or is subject to the direct 
or indirect control, of any party to such transaction other than the person bY 
whom such compensation is so granted or paid. 

(c) Prohibited Advertising or Promotional Allowances, Etc.-It is an unfair 
trade practice for any member of the industry engaged in commerce 1 to pay or 

1 Bee footnote page 1005. 
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-contract for the payment of advertising or promotion allowances or any other 
thing of value to or for the benefit of a customer of such member in the course 
of such commerce as compensation or in consideration for any services or facll· 
!ties furnished by or through such customer in connection with the processing, 
handling, sale or offering for sale of any products or commodities manufactured, 
sold or offered for sale by such member, unless such payment or consideration 
is available on proportionally equal terms to all other customers competing in 
the distribution of such products or commodities. 

(d) Prohibited Discriminatory Services or Facilities.-It is an unfair trade 
·practice for any member of the industry engaged in commerce 1 to discriminate 
in favor of one purchaser against another purchaser or purchasers of a com
modity bought for resale, with or without processing, by contracting to furnish 
-or by furnishing, or by contributing to the furnishing of, any services or 
facilities connected with the processing, handling, sale or offering for sale of 
such commodity so purchased upon terms not accorded to all purchasers on 
l>roportlonally equal terms. 

(c) Illegal Price Discrimination.-It is an unfair trade practice for any 
member of the industry or other person engaged in commerce,' in the course of 
"SUch commerce, to discriminate in price in any other respect contrary to Section 
2 of the Clayton .Act as amended by the .Act of Congress, approved June 19, 
1036, (Public No. 602, 74th Congrpss), Ol' knowingly to induce or receive a dis· 
'<!riminatlon in price which is prohibited by such section as amended. 

Rule 6.-Wilfully inducing or attempting to induce, by any false or deceptive 
tneans whatsoever, the breach of any lawful contract or contracts existing 
betwe£>n competitors, and their customers or their suppliers, or wilfully inter
fering with or obstructing the performance of any such contractual duties or 
serviccs, with the purpose and effect of unduly hampering, injuring or embar
l'assing competitors in their business, is an unfair trade practice. 

Rule 7.-The making, or causing or permitting to be made or published, any 
false, untrue or deceptive statement or representation, by way of advertise
ment or otherwise, concerning the grade, quality, quantity, substance, character, 
nature, origin, size or preparation of any product of the industry, or in any 
<lther material respect, with the tendency, capacity or effect of misleading or 
deceiving purchasers, prospective purchasers or the consuming public, is an 
unfair trade practice. 

Rule 8.-The practice of coercing the purchase of one or more products as a 
Prerequisite to the purchase of one or more other products, where the effect 
may be to substantially lessen competition or tend to create a monopoly or to 
unreasonably restrain trade, is an unfair trade practice. 

Rule 9.-0ffering merchandise for sale at prices purported to be reduced from 
'Vhat are in fact fictitious prices, or offering merchandise for sale at a purported 
reduction in price when such purported reduction is in fact fictitious, with the 
tendency and copacity or effect of misleading or deceiving purchasers, pro· 
-spective purchasers or the consuming public, is an unfair trade practic~. 

1 As herein used, the word "commerce" means trade or commerce among the several 
States and with foreign nations, or between the District of Columbia or any Territory of 
the United States and any State, Territory, or foreign nation, or between any insular pos· 
sessions or other places under the jurisdiction of the United States, or betwern any such 
Possession or place and any State or Territory of the United States or the District of 
Columbia or any foreign nation, or within the District of Columbia or any Territory or any 
Insular possession or other place under the jurisdiction of the United States; Provided, 
'I'hat this shall not apply to the Pb1llpplne Isl~nds. 
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RuTe 10.-The use of the word "free" where not properly or fairly qualified 
when the article i~ in fact not free, with the tendency or capacity to misleatl 
or deceive purchasers, prospective purchasers or the consuming public, is an 
unfair trade practice. 

Rule 11.-The practice of shipping or delivering products which do not con· 
form to the samples submitted or representations made prior to securing the 
orders, without the consent of the purchasers to such substitutions, and having 
the tendency, capacity or effect of deceiving or misleading purchasers, pros· 
pective purchasers or the consuming public, is an unfair trade practice. 

Rule 12.-Directly or indirectly to give or permit to be given or offer to give 
money or anything of value to agents, employees or representatives of cus
tomers or prospective customers, or to agents, employees or representatives of 
competitors' customers or prospective customers, without the knowledge of their 
employers or principals, as an inducement to influence their employers or princi· 
pals to purchase or contract to purchase industry products from the maker of 
such gift or offer, or to influence such employers or principals to refrain from 
dealing or contracting to deal with competitors is an unfair trade practice. 

Rule 18.-Securing information from competitors concerning their businesses 
by false or misleading statements or representations or by false impersonation 
of one in authority, and the wrongful use thereof to unduly binder or stifle the 
competition of such competitors, is an unfair trade practice. 

Rule 1~.-In connection with the sale or offering for sale of products of tile 
industry, representing through advertising or otherwise that such products con· 
form to any standards recognized in or appllcable to the industry when such is 
not the fact, with the tendency, capacity or effect of misleading or deceiving 
purchasers, prospective purchasers or the consuming public, is an unfair trade 
practice. 

Rule 15.-For any person, firm or corporation to bold himself or itself out to 
the public as a manufacturer or wholesaler when such is not the fact, or in 
any other manner to misrepresent the character, extent or type of his or itS 
business, with the tendency or capacity to mislead or deceive purchasers, pro· 
spective purchasers or the consuming public, is an unfair trade practice. 

Rule 16.-The false or deceptive marking or branding of products of the in· 
dustry for the purpose or with the tendency, capacity or effect of misleading 
or deceiving purchasers, prospective purchasers or the consuming public with 
respect to the grade, qualtty, quantity, use, size, material, content, origin, prepa· 
ration, manufacture or distribution of such products, or in any other material 
respect, is an unfair trade practice. 

Rule 17.-Witbholding from or inserting in invoices or sales tickets any state· 
menta or information by reason of which omission or lnsertlon a false record Is 
made, wholly or ln part, of the transactions represented on the face of such in· 
voices or sales tickets, with the purpose or effect of thereby misleading or de· 
ceiving purchasers, prospective purchasers or the consuming public, is an unfair 
trade practice. 
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IN THE MATTER OF 

PASCAL COMPANY, INC. 

COMPLAINT, FINDINGS, A.ND ORDER IN REGARD TO THE AL·LEGED VIOLATION 
Oll' SEC. 5 OF A.N ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket ~945. Oompla·int, Oct. 15, 1986-Decision, Sept. 8, 1997 

'Where a corporation engaged in manufacture of "Breatheasy," preparation, and 
atomizer or "nebulizer" for treatment of asthma, hay fever, and kindred 
diseases, and in the sale and distribution thereof through distributors and 
drug stores In the various States, In substantial competition with those en
gaged in interstate sale and distribution of other preparations recommended 
for, and useful In, treatment of such diseases, and of atomizers for use In 
connection therewith; in extensively advertising its said product through 
various newspapers of interstate circulation and through radio broadcasts 
having interstate transmission, and through booklets and circulars issued 
and distributed by it-

Represented that said preparation was a cure or remedy for asthma, hay fever, 
and kindred diseases, which could be used successfully without following 
any particular form of diet, and constituted a harmless remedy which 
would return the user to vigorous, l;moyant health, bad therapeutic value 
also in chronic bronchitis and numerous other specified ailments and con
ditions, including heart diseases and cardiac distress, vario~s skin diseases, 
and Inflammations of the nose and throat, etc., and in neuralgia and neu
ritis, and was the one sure relief available for treatment of asthma, and a 
new medicament for such treatment, through such statements, among others, 
as "For Asthma • • • the greatest discovery. Created by a physi
cian to successfully cure his own asthma • • •," "only one Remedy for 
Asthma And that Remedy is Breatheasy," "• • • beneficial, according to 
authorities, in asthma and chronic bronchitis, in heart disease and cardiac 
distress, in gastric ulcer, • • •," " • • • the one, sure asthmatic 
relief available today • • • gives a sense of well-being, a return to 
vigorous, buoyant health • • •," " • • • no diet is necessary. You 
may eat anything you may desire." ''Introduces a new me<l.icament of 
scientific formula which applies synthetic adrenal gland extract vaporized 
• • •," etc.: 

·Facts being asthma, as classified by medical profession, may result from many 
varying causes, no specific cure tor asthma is recognized by said profession, 
and such preparation is not cure therefor nor for hay fever, and, while 
preparation in question, as well as many other remedies containing 
adrenalin, may in some cases temporarily relieve asthma, !t does not con
stitute treatment therefor, and use thereof wlll not bring about or restore 
vigorous, buoyant health or give absolute and instant relief to su:trerers 
therefrom, should not be taken at all in many cases in which diet is 
essential, and is no less dangerous to user because taken through "nebulizer" 
than If taken through hypodermic injection, and is not beneficial 1n treat
ment of chronic bronchitis, heart disease, and various other aliments and 
conditions specified, and, as equivalent, through eplnephrln content, of 
synthetic adrenalin, is not new medicament; 

158121m--S9----66 
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With capacity and tendency to mislead and deceive public into erroneous belief 
that said "Breatheasy" was in truth and in fact a remedy and cure tor 
asthma, hay fever and kindred diseases, and that in use thereof it was 
not necessary to follow any particular diet, and to induce such purchasing 
public to buy said "Breatheasy'' in preference to other preparations 
designed for treatment of aforesaid diseases and offered for sale by manu· 
facturers, retailers and distributot·s, and with result of unfairly diverting 
trade to it from such man1;1facturers, retailers, and distributors of such 
other preparations who do not misrepresent the character and quality of 
their respective products or the results to be obtained in the use thereof: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Hewry M. White, trial examiner. 
Mr. Reuben J. Martin for the Commission. 
Mr. Clarence L. Gere, of Seattle, "'Wash., :for respondent. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled, "An Act to create a Federal Trade CoJU· 
mission, to define its powers and duties, and for other purposes,'' the 
Federal Trade Commission, having reason to believe that Pascul 
Company, Int. has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act, and it appearing' 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
.charges in that respect as follows: 

PARAGRAPH 1. The respondent, Pascal Company, Inc., is a corpora· 
tion organized and existing under and by virtue of the laws of the 
State of Washington, with its principal office and place of business 
located at 1014 American Bank Building, Second Street at Madison, 
in the city of Seattle, within the State of Washington. Said respond· 
ent is now and for more than one year last past has been engaged in 
the manufacture and sale of a product known as "Breatheasy" for 
the treatment of asthma, hay fever and kindred diseases, and of an 
atomizer or so-called "nebulizer" for administering the preparation 
-''Breatheasy," and in the distribution thereof in commerce between 
and among the various States of the United States. It causes said 
"Breatheasy" and the nebulizer, when sold by it, to be transported to 
purchasers thereof located in the State of 'Vashington and in various 
States of the United States other than the State of Washington. 
There is now and has been for a long time, to wit, for more than one 
year last past, a constant current of trade and commerce by respondent 
in said "llreatheasy" and said nebulizer, between and among the 
various States of the United States. 
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In the course and conduct of its said business, said respondent is 
now and for a long time, to wit, for more than one year last past, has 
been in substantial competition in commerce between and among ths 
various States of the United States with sundry other corporations, 
partnerships, firms, and individuals engaged in the interstate sale 
and distribution of other preparations recommended for the treatment 
of asthma, hay fever, and kindred diseases, and of atomizers or 
nebulizers for use in connection therewith. 

PAR. 2. The preparation "Breatheasy" and the atomizer or nebulizer 
Used in connection therewith are manufactured by said respondent. 
and are sold and distributed by said respondent through distributors 
and drug stores located in the various States of the United States. 

PAR. 3. Said respondent, in the course and conduct of its said 
business as hereinbefore set out in paragraphs 1 and 2, has been 
and now is engaged in extensive advertising of its said products 
as a means of furthering and aiding in the interstate sale and dis~ 
tribution of "Breatheasy" and the atomizer or nebulizer for use in 
connection therewith, and as media of such advertising it has been 
and now is using various newspapers of interstate circulation, and 
broadcasts over radio stations having interstate reception. Said 
l'espondent also issues booklets and circulars describing the said 
product ''Breatheasy." 

Said respondent in its said advertisements of the preparation 
''llreatheasy" and the atomizer or nebulizer used in connection there~ 
With, manufactured and distributed by it, has made and is now 
making various false, deceptive, and misleading statements con~ 
cerning said products. Among the statements which said respondent 
has used and is now using in its advertisements in newspapers and 
over the radio and in its booklets and circulars distributed with its 
said products, are the following: 

WANTED: A distributor tor a nationally known remedy for asthma. Would 
rather have somebody that has had experience in similar lines, or who is an 
llSthmatic. This does not require a great deal of capital and is a money maker. 

FOR ASTHMA 
"Breatheasy" 
(trade mark) 

THE GREATEST DISCOVERY 

Created by a physician to successfully cure his own asthma, ''Breatheasy" fs 
llow sold on money-back guarantee. 

REMEMBER 
There is only one 

Remedy for 
ASTHMA 

And that Remedy is 
Breatheasy 
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Breathensy is a creation of a physician, who himsel! suffered from asthma, 
11nd was developed until now it gives absolute, instant and complete relief. 
l!'or asthmatics who seek relief, they will find this remedy their "doctor," 
ever ready to relieve them. 

BREATHEASY means exactly what the name implies. It is the one, sure 
1.1sthmatlc relief available today. In working its wonders, BREATHEASY 
gives a sense of well-being, a return to vigorous, bouyant health. BREATH· 
EASY was developed by a physician who suffered from asthma, and, in striv· 
fng for relief, be evolved this marvelous remedy. If YOU suffer from asthma 
or 1:1' any of your friends are a1Hicted with the symptoms, stop in at the West 
End Drug Store, First and Monroe, and ask to have this thoroughly marvelous 

. treatment demonstrated. Remember, there is no charge. 
Asthmatics everywhere ball the BREATHEASY method as the one remedy 

that can be relied upon. 
During the use of ''Breatheasy", no diet is necessary. You may eat any· 

thing you may desire. 

In truth and in fact, "Breatheasy" is not a remedy for and it does 
not cure astluna. In any treatment for astluna the proper diet is 
essential, as mucus-forming foods are injurious in cases of astluna. 

Respondent in its said advertising has created and is now creating 
upon the public the false impression and erroneous belief that 
"Breatheasy" is a reliable and dependable remedy and cure for 
asthma, hay fever, and kindred diseases, and that in the use of the 
same it is not necessary to follow any particular diet. In fact, 
"Breatheasy" is not a reliable and dependable cure for astluna, hay 
fever, or kindred diseases. 

PAR. 4. The use by the said respondent, Pascal Company, Inc., of 
the foregoing false, deceptive and misleading representations has had 
and does now have the capacity and tendency to and does mislead 
and deceive the public into the erroneous and untrue belief that 
"Breatheasy" is in truth and in :fact a remedy for and will cure 
astluna, hay fever and kindred diseases, and that in using the same 
it is not necessary to follow any particular diet, Acting in such 
erroneous belief, the consuming public, and especially that portion 
of the public suffering from astluna, hay fever, or kindred diseases, 
have been induced and are now induced to purchase "Breatheasy" 
in preference to other preparations designed for the treatment of 
asthma, hay fever and kindred diseases, and offered for sale by manu· 
facturers, retail dealers, and distributors. As a result of such false, 
deceptive and misleading representations on the part of said respond· 
ent, trade is unfairly diverted to respondent from such manufac· 
turers, retail dealers, or distributors of other preparations for treat· 
ing astluna, hay fever, and kindred diseases, who do not misrepresent 
the character and quality of their respective products or the results 
obtained from the use thereof. 
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PAR. 5. Said false, deceptive, and misleading representations of said 
respondent, contained in its advertisements, have resulted in injury 
to respondent's competitors and to retail dealers, and in prejudice to 
the buying public, and constitute unfair methods of competition in 
commerce withjn the :intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled, "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep
t~rnber 26, 1914, entitled "An Act to create a Federal Trade Commis
Sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on the 15th day of October 1936, issued 
and on October 20, 193'6, served its complaint in this proceeding upon 
the respondent, Pascal Company, Inc., charging said respondent with 
the Use of unfair methorls of competition in commerce in violation 
of the provisions of saiJ net. After the issuance of said complaint 
an~ the filing of the respondent's answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro
duced by Reuben J. Martin, attorney for the Commission, before 
lienry 1\f. 1Vhite, an examiner of the Commission theretofore duly 
designated by it, and in opposition to the allegations of the complaint 
by Clarence L. Gere, attorney for the respondent; and said testimony 
and other evidence were duly recorded and filed in the office of the 
Conunission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, and briefs in support of the 
complaint and in opposition thereto, no oral argument having been 
heard, and the Commission having duly considered the same and 
?-eing now fully advised in the premises, finds that this proceeding 
19 in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom: . 

FINDINGS AS TO THE FACTS 

. PARAGRAPH 1. The respondent, Pascal Company, Inc., is a corpora
bon, organized and existing under and by virtue of the laws of the 
State of Washington, with its principal office and place of business 
~ocated at 1014 American Bank Building, Second Street at Madison, 
lll the city of Seattle, within the State of Washington. Said re
spondent is now, and has been since July 19, 1936, engaged in the 
lnanufacture and sale of a preparation known as "Breatheasy" for 
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the treatment of asthma, hay fever, and kindred diseases, and of 
an atomizer or so·called "nebulizer" for administering the prepara
tion ''llreatheasy," and in the distribution thereof in commerce be
tween and among the various States of the United States. It causes 
said "llreatheasy" and the "nebulizer" when sold by it to be trans
ported to purchasers thereof located in the State of "\Vashington 
and in various States of the United States other than the State of 
'Vashington. There is now, and has been for more than one year 
last past, a constant current of trade and commerce by respondent 
in said "llreatheasy" and said "nebulizer" between and among the 
various States of the United States. In the course and conduct of 
its said business, respondent is now, and since July 19, 1936, has been 
in substantial competition in commerce between and among the 
various States of the United States with sundry other corporations, 
and with partnerships, firms, and individuals engaged in the inter
state sale and distribution of other preparations recommended for 
the treatment of asthma, hay fever, and kindred diseases, and of 
atomizers or "nebulizers" for use in connection therewith, which 
said preparations are useful in the treatment of said diseases. 

PAR. 2. The preparation "Breatheasy" and the atomizer or "nebu
Hzer," used in connection therewith, are manufactured by said re
spondent and are sold and distributed by said respondent through 
distributors and drug stores located in the various States of the 
United States. 

PAR. 3. The respondent, in the course and conduct of its said busi
ness has been, and now is engaged in extensive advertising of its said 
products as a means of furthering and aiding in the interstate sale 
nnd distribution of "llreatheasy" and the atomizer or "nebulizer" for 
use in connection therewith, and as media of such advertising it has 
been, and now is using various newspapers of interstate circulation 
and broadcasts over radio stations having interstate transmission. 
Said respondent also issues and distributes booklets and circulars 
describing the said preparation "Breatheasy." 

PAR. 4. The respondent; in its said advertisements of the prepara
tion "llreatheasy" and the atomizer or "nebulizer" used in connec
tion therewith manufactured and distributed by it, has made, and 
is now making-, various f'tatements regarding efficacy of said prep
aration known as "Breatheasy" in the treatment of asthma, hay 
fever, and kindred diseases. Among the statements which said re
~pondent has used, and is now using, in its advertisements in news
papers and over the radio, and. in its booklets and circulars dis
tributed with its said products are the following: 
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For ASTHMA 
"Breatheasy" 
(trade mark) 

THE GREATEST DISCOVERY 

1013 

Created by a physician to successfully cure his own asthrua, "Breatheasy" is 
now sold on money-back guarantee. 

REMEMBER 
there is only one 

Remedy for 
ASTHMA 

And that Remedy is 
Breath easy 

Breatheasy is a creation of a physician who himself suffered from asthma, 
and was developed until now it gives absolute, instant and complete relief. 
li'or asthmatics who seek relief, they will find this remedy their "doctor," 
ever ready to relieve them. 

BREATHEASY is beneficial, according to authorities, in asthma and chronic 
bronchitis, in heart disease and cardiac distress, in gastric ulcer, in serum 
rashes, urticaris (hi,·es) and other skin diseases of the erythematous and 
eczematous types, in hay fe>er, in inflammation of the nose, throat, tonsils, 
larynx and lungs; and In neuralgia and neuritis. This by no means com
llletes the list, but it suffices to show th~ enormous value of this substance 
elaborated by the adrenal glands and what may happen if they are deficient. 

BREATHEASY means exactly what the name implies. It is the one, sure 
asthmatic relief available today. In working its wonders, BREATIIEASY gives 
a sense of well-being, a return to vigorous, bouyant health. BREATHEASY 
"·as developed by a physician who suffered from asthma, and in striYing for 
l'elief, he evolved this marvelous remedy. If YOU suffer ft·om asthma or if 
any of your friends are afflicted with the symptoms, stop in at the West 
li:nd Drug Store, First and 1\Ionroe, and ask to lla ve this thoroughly marvelous 
treatment demonstrated. Remember, there is no charge. 

Asthmatics everywhere hall the BREATIIEASY method as the one remedy 
that can be relied upon. 

During the use of "Dreatheasy," no diet is necPssai·y. Yon may eat any
thing you may desire. 

Doctors had the only relief 
for 

ASTHMA 

thirty years ago ... but they did not know how to use it. Finally a physician 
\\>ho was an asthmatic, took the remedy and discovered how it could be used 
to give absolute, instant and complete relief. He called it BREATHEASY
Write today for complete information. 

STOP 
Suffering from 

ASTHMA 

"llreatheasy'' 
(Trade 1\Iark) 
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Introduces a new medicament of scientific formula which applies !lynthetlc 
adrenal gland extract vaporized thru the 

"Breatheasy" 
NEBULIZER 

"Vapor, not a spray" 
Now available, with money-back guarantee. 

ASTHMA 
"Breatheasy" 
(Trade Mark) 

with 
SPECIAL NEBULIZER 

is your best answer 
for 

ASTHMA 

Supplies adrenal deficiency which is the prime cause of Asthma, thru special 
Nebulizer that delivers 10 times the vapor (not spray) possible with ordinarY 
means. Not habit forming, not a drug. 

All asthmatics wlll find BREATHEASY the one, sure rellef available on tne 
market today. Write for full complete details. There is no obligation. 

Of course you know that epinephrin is the only specific remedy for asthma 
and hay fever, and that it has been in the bands of the medical profession tor 
the past twenty years. Only two things prevented its coming into popular use 
for all sufferer'! at all times. They were, its high cost and the diffi.culty of itS 
administration, we have overcome both of these obstacles in BREATHEAS'f. 

The use of BREATHEASY in the treatment of asthma wlll conclusivelY 
prove to you that at last asthmatic sufferers have found the one, sure reuet 
!or this painful affiictlon. 

that no other person, firm or corporation has any right to manufacture or in 
any manner deal in this vaporizer or any imitation thereof. 

BREATHEASY 
Gives you swift, sure relief 

for 
ASTHMA 

All asthmatics will find BREATHEASY the one, sure relief on the market 
today. Write for full, complete details. There is no obligation. 

PAR. 5. The respondent corporation is owned by Dr. Benjamin S. 
Paschall and other members of his family, Dr. Paschall is a physi· 
cian and Chief Chemist of the respondent corporation. The respond· 
ent is engaged in the business of making pharmaceutics and its 
principal product is epinephrin. The product epinephrin, together 
with the "nebulizer", an apparatus for administering the epinephrin, 
constitutes the commodity sold to the public in interstate commerce 
by the respondent under the trade name of "Breatheasy." The re· 
spondent maintains a laboratory in which the product ephinephrin is 
manufactured. The product epinephrin is a solution of epinephrill 
hydrochlorides, at least 2lf2 percent, put up in physiological salt solu· 
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tion containing traces of carminatives and preservatives of chemically 
Pure grade. Its structure is racemic. 

PAR. 6. Epinephrin may be obtained in two ways, namely, by 
~ynthetically building it up in the laboratory, and also by extracting 
lt from the glands of animals. The epinephrin sold by the respond
ent is obtained synthetically. The epinephrin is put into the 
"nebulizer" and by means of the "nebulizer" is breathed into the 
lungs of the user. The epinephrin is not injected into the user by 
means of a hypodermic needle. 
, The "nebulizer" sold and distributed by the respondent is an 
Instrument which turns liquid into vapor and is the means by which 
the user takes the medicine into the body. The "nebulizer" is manu
factured by the respondent for use in connection with its product 
epinephrin and the epinephrin, together with the ''nebulizer," con
stitutes the commodity sold as "Breatheasy." The chemical in
gredients used by respondent in manufacturing its epinephrin are 
Purchased by the respondent in the open market for use in respond
ent's laboratory. Epinephrin contains the same properties as 
adrenaline and is synthetic adrenaline. The preparation "Breath
easy" is sold by the respondent for the purpose of treatment of 
asthma, hay fever, and kindred diseases. Adrenaline has been 
constantly used by the medical profession in the treatment of asthma 
for thirty years and has been customarily administered to the 
Patient hypodennically. 

PAR. 7. True asthma is defined as a "A condition of shortness of 
breath caused by the constriction of the bronchial muscles and by 
the exudation of mucous into the narrow bronchial passages, the 
l'eason for which is a reflex due to the ingestion or inhalation of 
substances to which the patient is hypersensitive." There are many 
'\7arious forms of asthma or physical conditions which are generally 
classsified by the medical profession as asthma. The basic causes 
of the ailments classified by the medical profession as asthma are 
not yet known to the medical profession, and asthma may result. 
from many varing causes: 

PAR. 8. There is no specific cure for asthma generally recognized 
by the medical profession. "Breatheasy" is not a cure for asthma 
llor is it a cure for hay fever. Asthma may be, and often is, cured 
When the cause of the asthma is known and eliminated. The 
elimination of the cause of asthma may sometimes be produced by 
surgery and by other methods, but it cannot be eliminated by 
"Breatheasy." "Breatheasy" as well as many other remedies con
taining adrenaline, may in some cases temporarily relieve asthma. 

• 
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"Breatheasy" does not constitute a treatment for asthma, and its 
use will not bring about or restore vigorous buoyant health. 

PAR. 9. "Breatheasy" will not give "absolute, instant and complete 
relief" to sufferers from asthma and is not a sure relief for persons 
suffering with asthma. The use of "Breatheasy" is not harmless in 
all cases, and there are cases where its use would be distinctly 
dangerous. The use of ''Breatheasy" is not beneficial in the treat· 
ment of chronic broncllitis, heart disease, cardiac distress, gastric 
ulcer, hives, inflammation of the nose, throat, tonsils, larynx, lungs, 
neuralgia, or neuritis. 

PAR. 10. In many cases of asthma, proper diet is very important 
and may become the means of effecting a cure. Many persons suffer 
from asthma due to being allergic to certain foods. In such cases 
diet is essential as only by refraining from using the particular food 
to which the sufferer is allergic may a cure be effected. In such cases 
diet is essential and "Breatheasy" will not give relief in these cases 
independent of the proper diet. In many of such cases "Breatheasy" 
should not be used at all. Epinephrin is no less dangerous to the 
user because it is taken by means of a ''nebulizer" than it would be if 
taken by means of a hypodermic injection. 

PAR. 11. The advertisements and representations made to the pur· 
chasing public by the respondent, as hereinbefore set out in para· 
graph 4, are false and misleading. They have had, and do no'" 
have, the capacity and tendency to mislead and deceive the public 
into the erroneous and untrue belief that "Breatheasy" is in truth 
and in fact a remedy for, and will cure, asthma, hay fever, and 
kindred diseases, and that in the use of the same it is not necessarY 
to follow any particular diet, and to induce such purchasing public 
to purchase "Dreatheasy" in preference to other preparations 
designed for the treatment of asthma, hay fever, and kindred diseases 
and offered for sale Ly manufacturers, retail dealers and distriLn· 
tors. The result of such false, deceptive, and misleading rep· 
resentations on the part of said respondent is to unfairly divert trade 
to said respondent from such manufacturers, retailers, or distributors 
of other preparations for treating asthma, hay fever, and kindred 
diseases, who do not misrepresent the character and quality of their 
respective products or the results to be obtained from the use thereof. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Pascal Com· 
pany, Inc., are to the prejudice of the public and competitors of the 
respondent and constitute unfair methods of competition i"n com· 

• 
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Inerce within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled ''An Act to create a 

·Federal Trade Commission, to define its powers and duties, and fot· 
<>ther purposes." 

OHDF..R TO CEASE AND DESI$T 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
l'espondent, testimony and other evidence taken before Henry M. 
White, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto and briefs filed. herein, no oral arguments having been 
heard, and the Commission having made its findings as to the facts 
and its conclusion that said respondent, Pascal Company, Inc., has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," 

It w ordered, That the respondent, Pascal Company, Inc., its 
officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of the preparation now 
known as, and sold under the name "Breatheasy," or any preparation 
under whatever name sold, composed of the same or similar ingredi
<>nts and possessing similar therapeutic properties, in interstate com
lnerce or in the District of Columbia, do forthwith cease and desist 
from representing that 

(a) Said preparation is a cure or remedy for asthma, hay fever, 
or kindred diseuses; 

(b) Said preparation can be successfully used without following 
any particular form of diet; 

( o) Said preparation is a harm less remedy which will return the 
llser to vigorous, buoyant health; 

(d) Said preparation has a therapeutic or beneficial value in the 
treatment of asthma, chronic bronchitis, heart diseases, cardiac dis
tress, gastric ulcer, serum rashes, uticaris (hives) and other skin 
diseases of the erythematous and eczematous types, hay fever, inflam
:rnation of the nose, throat, tonsils, larynx and lungs, and in neural
gia and neuritis ; 

(e) Said preparation is the one sure relief available for the treat
ment of asthma; 

(/) Said preparation is a new medicament for the treatment of 
asthma; 

(g) Said preparation has any therapeutic or medicinal value other 
than to afford temporary relief in some instances in cases of asthma; 
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(h) and from making any other similar representations of like 
import or effect as to the therapeutic or medicinal value of said prep· 
aration unless and until said representations are true in fact. 

It i8 further 'ordered, That the respondent, Pascal Company, Inc., 
shall within 60 days after service upon it of this order, file with the 
Commission a report in writing. setting forth in detail the manner 
and form in which it has complied with the order to cease and desist 
hereinabove set forth. 
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IN THE MATTER OF 

MAY HOSIERY MILLS, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF BEC. IS OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3172. Complaint, July 15, 1937-Decisf{)n, Sept. 9, 1997 

Where a corporation engaged in manufacture, sale, and distribution of textile 
products, including hosiery for men and women, in substantial competition 
with others engaged in manufacture, sale, and distribution of like and 
Similar products in commerce among the various States and in the District 
of Columbia-

Made use of such statements and representations as "Pure Thread Silk and 
Rayon," "Creptone with Silk Wrap," and "Genuine Wrap Pure Thread 
Silk and Rayon," with words "and Rayon" on a separate line and ln small 
capital letters, as contrasted with preceding words in large conspicuous 
capital letters, in the advertisements of its said commodities in trade 
papers, price Hsts, etc., and on transfers appearing on the merchandise In 
question, and led purchasers and prospective purchasers Into mistaken 
and erroneous belief that commodities involved were made largely from 
materials entirely different from those contained therein, and contained 
finer materials of manufacture than actually was the case, and that silk 
was major material used in merchandise made and sold by it, facts being 
hosiery designated as aforesaid was not made entirely of silk of the silk· 
worm, and silk was not major component of hosiery upon which transfers 
bearing such legends, as above set forth, appeared, but silk used in such 
instances varied from infinitesimal proportions in such "Creptone" brand 
product to far less than major proportion in the other two; 

'With tendency and capacity to lead distributors and purchasing public into 
belief that said statements and representations were true, and with result 
of inducing members of public to purchase Its said products on account of 
such erroneous beliefs, to resultant damage and injury of manufacturers 
and distributors, and to injury of general public, and of unfairly diverting 
trade to It from competitors; to the substantial injury of competition in 
commerce: 

lield, That such acts and practices ·were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. 8. Brogdyne Teu II for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that May 
liosiery Mills, Inc., a corporation, hereinafter referred to as respond
ent, has been and is using unfair methods of competition in com· 
tnerce, as "commerce" is defined in said act of Congress, and it ap
pearing to said Commission that a proceeding by it in respect thereof 
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'vottld be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

PARAGRAPH 1. Respondent, l\Iay Hosiery l\lills, Inc., is a North 
_Carolina corporation, having its principal office and place of busi
ness in the city o£ Burlington, State of North Carolina. It has been 
for more than one year last past, and still is, engaged in the manu· 

. facture, sale, and distribution of hosiery to jobbers and retail dealers. 
In the course and conduct of its business it offers said products for 
sale and sells the same in commerce between the State of North 
Carolina and the several States of the United States and the Dis
trict of Columbia. 

PAn. 2. ·when said products are sold, respondent transports or 
causes the same to be transported from its place of business in the 
State of North Carolina to purchasers thereof locuted in the various 
States of the United States and in the District of Columbia. 

There has been for more than one year last past, and there still is, 
a constant current of trade and commerce in said products so sold 
by respondent between and among the various Stntes of the United 
States and in the District of Columbia. 

Respondent is now and for more than one y('al' last past has been 
engaged in substantial competition with other individuals, firms, 
partnerships, and corporations engaged in the manufacture, sale, and 
distribution of like and similar products in commerce between and 
among the various States of the United States aud in the District 
of Columbia. 

PAR. 3. Respondent, in soliciting the sale, and in the selling of its 
commodities and for the purpose of creating a demand upon the 
part of the consuming public for said commodities, has advertised 
its commodities through the media o:f advertisements inserted in 
trade papers, price lists, and other printed matter published and cir
culated through the United States mails to its customers and pros
pectiYe customers in the various States of the United States and in 
the District of Columbia. 

PAn. 4. Representative of such statements and representations 
above referred to and made by respondent on the articles of mer
chandise munufacturl'<l and sold by it are the following: 

1. PURE THREAD SILK AND RAYON 

The first three words of the quoted statement are in large con
spicuous capital letters making up a single line. The last two words 
of this phrase, "and Rayon," are in a line below the above three 
words and appear in small inconspicuous ·capital letters. 

2. Creptone with Silk Wrap 
3. GENUINE WRAP PURE THREAD SILK AND RAYON 
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The words "Genuine 'Vrap Pure Thread Silk" appear in large 
conspicuous capital letters, while the words "and Rayon" appear on 
another line underneath in small capital letters. 

PAR. 5. In the aforesaid ways and by the aforesaid means respond
ent makes and has made to the general public false and misleading 
statements with reference to the commodities offered for sale by it. 
Many articles and items of merchandise described in the said ad
Vertisements, price lists, and other printed matter above referred to, 
and on transfers appearing on the merchandise, are so described and 
lll.ade up as to mislead purchasers and prospective purchasers into 
the mistaken and erroneous belief that the said commodities are made 
largely from materials entirely different from that contained in 
the merchandise, and to mislead and deceive said purchasers and 
Prospective purchasers into the mistaken and erroneous belief that 
the said merchandise contains finer materials of manufacture than 
the articles of merchandise actually contain. 

PAR. 6. The use by the respondent of the words "I>ure Thread 
Silk" and others of like import used in conjunction with the words 
"and Rayon" appearing anteriorly to the words "and Rayon," and 
being composed of large capital letters, while the words "and Rayon'' 
~ppear in small capital letters about one-half the size of the letters 
1n the preceding line in a separate line below, serves' to lead pur
chasers and prospective purchasers into the erroneous and mistaken 
belief that silk is the major material used in the manufacture of the 
merchandise made and sold by the respondent . 
• PAR. 7. Likewise, by the use of the phrase "Silk 'Vrap" in con
JUnction with the words "Creptone with," said purchasing and con
Sttming public is led into the mistaken and erroneous belief that 
~he major component of the hosiery whereon this descriptive phase 
Is used is silk. 

P .AR. 8. In truth and in fact, in each and evt>ry instance cited above, 
and in other instances, the silk used in the manufacture of respond
ellt's merchandise varies from an infinitesimal proportion in the 
hosiery branded and sold as "Creptone with Silk ·wrap" to far less 
than a major proportion used in the hosiery manufactured and sold 
Under the brand name of "Pure Thread Silk and Rayon." 

PAR. 9. The aforesaid false and misleading advertising, branding, 
and representations on the part of the respondent place in the hands 
of retailers buying for resale an instrument and means whereby said 
retailers may commit and do commit a fraud upon a substantial 
Portion of the consuming public by enabling such retailers to rep
resent and offer for sale and sell respondent's hosiery as being a 

• 
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genuinely superior product made from all silk or a majority of silk 
material. 

PAR. 10. There are among the competitors of the respondent in 
commerce as described in paragraph 1 above manufacturers and dis· 
tributors of like and similar products who truthfully advertise and 
represent the nature, merit, and value of their respective products. 

There are also among the competitors of respondent manufacturers 
and distributors of like and similar products who refrain from ad· 
vertising or representing, through their advertisements, price lists, 
or other advertising media, and brand marks on their products, 
that the merchandise offered for sale by them has a merit and value 
that it does not have, or that it was manufactured from material 
other than actually contained in said merchandise. 

PAR. 11. The effect of the foregoing false and misleading repre· 
sentations and acts of respondent in selling and offering for sale 
such items of merchandise as hereinbefore referred to is to mislead 
u. substantial portion of the purchasing and consuming public in 
the several States of the United States by inducing them to believe: 

1. That the various items of hosiery described in respondent's 
advertisements, price lists, and other advertising media, and brand 
marks on said merchandise, were and are manufactured for the most 
part from silk; 

2. That the said products, because of the representations made 
thereon, are composed of superior materials, and that therefore the 
purchasers thereof are buying a superior product. 

PAR. 12. The foregoing false and misleading statements and rep· 
resentations on the part of the respondent have induced and still 
induce a substantial number of consumer purchasers of said com· 
modities to buy the products offered for sale, sold, and distributed 
by respondent on account of the aforesaid mistaken and erroneous 
beliefs. 

As a result thereof trade has been diverted from those competitors 
of respondent engaged in similar businesses referred to in paragraph 
10 above. As a consequence thereof substantial injury has been and 
is being done by respondent to competition in commerce between and 
among the various St"ates of the United States. 

PAR. 13. The aforementioned methods, acts, and practices of re· 
spondent are all to the prejudice of the public and respondent's com· 
petitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled ''An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on July 15, 1937 issued, and on July 
16, 1937 served, its complaint in this proceeding upon respondent 
May Hosiery Mills, Inc., a corporation, charging it with use of un
fair methods of competition in commerce in violation to the pro
visions of said act. On August 16, 1937 the respondent filed its 
answer, in which answer it admit~ all the material allegations of 
the complaint to be true, and states that it waives hearing on the 
charges set forth in said complaint in that, without further evidence 
{lf intervening procedure, the Commission may issue and serve upon 
it findings as to the facts and conclusion and an order to cease and 
desist from the violation of law charged in the complaint. There
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and answer thereto; and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes its findings as to the facts and its con
clusion drawn therefrom: 

FINDINGS AS TO THE FAOTS 

PARAGRAPH 1. The respondent, May Hosiery Mills, Inc., is a cor
Poration organized and doing business lUlder the laws of the State 
of North Carolina. 

PAR. 2. The respondent has been for more than one year last past 
('lJgaged in the manufacture, sale, and distribution of a variety of 
textile products, among them hosiery for both men and women. 

PAR. 3. In the sale of said products respondent has transported 
or caused the same to be transported from its principal place of 
business in the State of North Carolina to purchasers thereof located 
in States of the United States other than the State from which 
the shipment originated, and in the District of Columbia. 

The respondent is engaged in substantial competition with indi
•·icluals, partnerships, firms, and corporations engaged in the manu
facture, sale, and distribution of like and similar products, and in 
1 he sale thereof in commerce between and among the various States 
of the United. States and in the District of Columbia . 
. PAR. 4. Respondent, in soliciting the sale, and in the selling, of 
lts commodities, and for the purpose of creating a demand upon 

15812lm--39----67· 
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the part of the consuming public for said commodities, has adver
tised its commodities through the media of advertisements, inserted 
in trade papers, price lists, and other printed matter, published and 
circulated through the United States mails to its customers and 
prospective customers in the various States of the United States 
and in the District of Columbia. 

PAn. 5. Representative of such statements and representations re
ferred to in paragraph 4 and made by respondent on the articles of 
merchandise manufactured and sold by it are the following: 

1. PURE THREAD SILK AND RAYON 

The first three words of the quoted statement are in large con
spicuous capital letters making up a single line. The last two words 
of the phrase, "and Rayon," are in a line below the above three 
words and appear in small inconspicuous capital letters. 

2. Oreptone with silk Wrap 

3. GENUINE WRAP PURE THREAD. SILK AND RAYON 

The words "Genuine Wrap Pure Thread Silk" appear in large 
conspicuous capital letters, while the words "and Rayon" appear 
on another line underneath in small capital letters. 

PAn. 6. In the aforesaid ways and by the aforesaid means re
spondent makes, and has made, to the general public false and mis
leading statements with reference to the commodities offered for sale 
by it. Many articles and items of merchandise described in its ad
vertisements, price lists, and other printed matter, and herein re
ferred to, and on transfers appearing on the merchandise are so 
described and made up as to lead purchasers and prospective pur
chasers into the mistaken and erroneous belief that the said com
modities are made largely from materials entirely different from 
that contained in the merchandise, and to lead purchasers and pro
spective purchasers into the mistaken and erroneous belief that the 
said merchandise contains finer materials of manufacture than the 
'lrticles of merchandise actually contain. 

PAR. 7. The use by the respondent of the words "Pure Thread 
Silk" and others of like import in conjunction with the words "and 
Rayon," and appearing anteriorly to the words "and Rayon," and 
being composed of large capital letters, and the words "and Rayon" 
appearing in small capital letters about one-half the size of the letters 
in the preceding line in a separate line below, serve to lead purchasers 
and prospecti \'e purchasers into the erroneous and mistaken belief 
that silk is the major material used in the manufacture of the mer
chandise made and sold by the respondent. 
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PAR. 8. The hosiery of the respondent on which appear the phrases 
heretofore set out in paragraph 5 above is not made entirely of the 
silk of the silkworm. 

By the use of the phrases "Pure Thread Silk and Rayon," "Crep~ 
tone with Silk ·wrap," "Genuine Wrap Pure Thread Silk and 
Rayon," in the manner herein set out in paragraph 5 the purchasing 
and consuming public is led into the erroneous and mistaken belief 
that the major component of the hosiery '~hereupon these transfers 
appear is silk. 

PAR. 9. In fact, in each and every instance cited in paragraphs 5, 
6, and 7 above, and in other instances, the silk used in the manufac
ture of respondent's merchandise varies from an infinitesimal propor
tion in the hosiery branded and sold as "Creptone with Silk Wrap" 
to far less than a major proportion. used in the hosiery manufactured 
and sold under the brand names of "Pure Thread Silk and Rayona 
and "Genuine \Vrap Pure Thread Silk and Rayon." 

PAR. 10. The use of each and all of the foregoing false and mis
leading statements and representations by the respondent as herein 
set out has had, and now has, a tendency and capacity to lead dis~ 
tributors and the purchasing public into the belief that said state
nlents and rt>presentations are true, and has induced and now 
induces members of the public to purchase the products of said re
spondent on account of such erroneous beliefs, to the resultant damage 
and injury of manufacturers and distributors, and to the injury of 
the general public. Said representations have thereby unfairly di· 
yerted trade to said respondent from comp~titors, and substantial 
Injury has been done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent May Hosiery 
~Iills, Inc. are to the prejudice of the public and of respondent's 
Competitors, and constitute unfair methods of competition in com
nleree, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer of 
respondent in which answer respondt>nt admits all the material 
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allegations of the complaint to be true, and states that it waives 
hearing on the charges set forth in the said complaint, and that, 
without further evidence or other intervening procedure, the Com· 
mission may issue and serve upon it its findings as to the facts and 
conclusion and an order to cease and desist from the violation of 
Jaw charged in the complaint, and the Commission having made its 
findings as to the facts and its conclusion that said respondent haS 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," 

It is ordered, That the respondent, May Hosiery Mills, Inc., its 
officers, agents, representatives, and employes, in connection with the 
offering for sale, sale, and distribution of hosiery in interstate com· 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

Using the word "silk" to designate and describe the material fronl 
which said hosiery is made, until and unless such material is com· 
posed entirely of silk, the product of the cocoon of the silk worm, or 
unless such material contains a substantial percentage of silk, the 
product of the cocoon of the silk worm, and the word "silk" is 
accompanied by a word or words, in equally conspicuous type and 
in close conjunction therewith, aptly and truthfully naming and de· 
scribing such other yarn or yarns. 

It is further orde1·ed, That the respondent shall, within <iO days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE :MATTER OF 

HEIDELBERGER CONFECTIONERY COMPANY 

CO~IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA1.'ION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 1112. Complaint, Aug. 25, 1931 1-Dec-ision, Sept. 10, 1931 

'Where a corporation engaged in manufacture and sale of candy, including cer
tain assortments which were so packed and assembled as to involve, or 
which were designed to, or might, involve, use of a lottery scheme when 
sol(! and distributed to ultimate consumers thereof, and which included 
assortments composed of (1) number of one-pound boxes of candy, together 
With push card, for sale under a plan, and in accordance with said card's 
explanatory legend, pursuant to which purchaser pushing by chance num
ber concealed under card's perforated disk paid for box of candy in accord
ance with such number pushed by chance; (2) number of penny chocolate 
covered candies of uniform size and shape, together with number of larger 
pieces and other articles of merchandise, to be given as prizes to pur
chasers of said pieces of uniform size, etc., selecting by chance one of a 
small number of said pieces, colored centers of which differed from those 
of the majority; and of (3) similar assortment, but without larger pieces 
or other merchandise, of uniform pieces, majority, but not all, of which had 
centers of same color, through which dealers were enabled to select from 
their stock other pieces for sale and distribution along with aforesaid 
assortment as a lottery or game of chance-

Sold, to wholesalers and retailers for display and resale to purchasing public 
in accordnnce with aforesaid sales plans, said assortments, and thereby 
supplied to and plnced in the bands of others the means of conducting 
lotteries in the sale of its products, in accordance with aforesaid plans, 
enabling purchasing public, through game of chance, to procure said 
boxe,; at varying prices, or to procure larger pieces or other articles of 
merchandise, contrary to public policy long recognized by the common law 
and criminal statutes, and to an established public policy of the United 
States Government, and in competition with many who, unwilling to offer 
or sell candy so packed and assembled, or otherwise arranged and packed 
for sale to purchasing public as to involve a game of chance, refrain 
therefrom; 

'With capacity and tendency to induce purchasers to buy its said products in 
preference to candy offered and sold by its competitors and with result 
that many dealers In and ultimate purchasers of candy were attracted by 
said methods and manner of packing said product and by element of 
chance involved in sale thereof llS above set forth, and thereby induced to 
Ptll'chase !';aid candy, thus packed and sold by it, In preference 1.>0 that 
offered and sold by said competitors who do not use same or equivalent 
methods, an1l with tendency and capacity, because of said game of chance, 
to divert to it trade nnd custom from its said competitors as aforesaid, 
exclude from said trade all competitors who are unwilling to and do not 

1 Amended and supplemental complaint herewith followed the \'llcatlng on August 24, 
1937 of the original findings and order which Issued on April 3, 1934 (18 F. T. C. 281). 
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use such or equivalent methods as unla w:tul, lessen competition therein, 
and tend to create a monopoly thereof in it and such other distributors 
as use same or equivalent meth'ods, deprive purchasing public of benefit 
of :tree competition 111 trade 1n question, and eliminate from said trade 
all actual, and exclude therefrom all potential, competitors who do not 
adopt and use such or equivalent methods: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Henry 0. Lank for the Commission. 
Gartner & Lemisch, of Philadelphia, Pa., for respondent. 

AMENDED A~D SuPPLEl\IENTAL Co:!\rPLAINT 

Whereas, The Federal Trude Commission did heretofore, to wit, 
on March 11, 1930, issue its complaint herein charging and alleging 
that respondent was and had been guilty of unfair methods of com· 
petition in interstate commerce within the intent and meaning of · 
Section 5 of an Act of Congress, approved September 26, 1914, en; 
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes"; and 

1Vhereas, This Commission having reason to believe that. respond· 
ent herein has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said act, other than and in 
addition to those in relation to which the Commission issued its corn· 
plaint as aforesaid, and it appearing to said Commission that a 
further proceeding by it in respect thereof would be in the public 
interest; 

Now, therefore, Acting in the public interest, pursuant to the pro· 
visions of the Act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that Heidelberger Confectionery Company, a 
corporation, has been and now is using unfair methods of competition 
in commerce, as "commerce" is defined in said act, and states its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized and doing 
business under the laws of the State of Pennsylvania, with its prin
cipal office and place of business located at 1720 North Second Street, 
Philadelphia, Pa. Respondent is now, and for several years last past 
has been, engaged in the manufacture of candy and in the sale and 
distribution thereof to wholesale and retail dealers located at points 
in the various States of the United States. Respondent causes and 
has caused its said products when sold to be transported from its 
principal place of business in the city of Philadelphia, State of 
Pennsylvania, to purchasers thereof in Pennsylvania and in other 
States of the United States at their respective points of location. 
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There is nmv, and has been for several years last past, a course of 
trade and commerce by said respondent in such candy between and 
among the States of the United States. In the course and conduct 
of said business, respondent is in competition with other corporations 
and with partnerships and individuals engaged in the manufacture 
of candy and in the sale and distribution thereof in commerce be~ 
tween and among the various States of the United States. 

PAn. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers assortments of candy so packed and assembled as to 
involve, or which are designed to or may involve, the use of a lottery 
scheme when sold and distributed to the ultimate consumers thereof. 

(a) One of said assortments is composed of 24 one~pound boxes 
of candy, together with a device commonly called a "push card." 
The boxes of candy contained in said assortment are sold and dis~ 
tributed to the consuming public by means of said push card in the 
following manner: The push card is a paper card having 24 partially 
perforated discs. Concealed within each disc is a number. The 
numbers concealed within each disc are 39 or lower. Customers push 
or separate one of the discs from the card, and when such disc is 
separated the number is disclosed, and such customers pay in cents 
the amount of such number. Each purchaser receives one of the said 
boxes of candy. The numbers under the discs are concealed from 
Purchasers and prospective purchasers, and they do not know how 
much they will have to pay for one of the boxes of candy until a 
selection has been made and the disc removed from the card. The 
amount which customers pay for said boxes of candy is thus deter
mined wholly by lot or chance. The push card bears legends inform
ing purchasers and prospective purchasers of the plan or method 
by which said candy is being sold or distributed. 

(b) Another of said assortments of candy is composed of a number 
of boxes of chocolate covered candy of uniform size and shape, to~ 
gether with a number of larger pieces of candy and other articles of 
merchandise, which larger pieces of candy and other articles of 
merchandise are to be given as prizes to purchasers of said chocolate 
covered candies in the following manner: The majority of the said 
chocolate covered candies in said assortment have centers of the 
same color, but a small number of said chocolate covered candies 
have centers of a different color. The said pieces of candy of uni~ 
form size and shape in said assortment retail at the price of 1¢ each, 
hut the purchaser who procures one of the said candies having a 
center of a color different from the majority of the said pieces of 
candy is entitled to receive and is to be given free of charge one 
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of the said larger pieces of candy or one of the other articles of 
merchandise. The aforesaid purchasers of said candy who procure 
a piece of candy having a center colored differently from the ma
jority of said pieces of candy thus procure one of the said larger 
pieces of candy or one of the other articles of merchandise wholly by 
lot or chance. 

(c) Another assortment of candy manufactured, sold and dis
tributed by respondent is composed of a number of pieces of choco
late .covered candy of uniform size and shape, the majority of which 
have centers of the same color but a small number of which have 
centers of a different color, similar to the pieces of candy of uniform 
size and shape in subparagraph (b) above but with which respond
ent does not pack and assemble the larger pieces of candy or the 
other articles of merchandise to be given as prizes. The said assort
ment, however, enables dealers to select other pieces of candy from 
their stock, to be sold along with said assortment containing pieces 
of candy of uniform size and shape, and to distribute the candy pur
chased from respondent and the candy taken from their stock us a 
lottery or game of chance. 

PAR. 3. The wholesale dealers to whom respondent sells and has 
sold its assortments resell the same to retail dealers, and said retail 
dealers and the retail dealers to whom respondent sells direct expose 
and have exposed said assortments for sale and sell and have sold said 
candy to the purchasing public in accordance with the aforesaid sales 
plans. Respondent thus supplies to and places in the hands of others 
the means of conducting lotteries in the sale of its products in accord
ance with the sales plans hereinabove set forth. Said sales plans have 
the capacity and tendency of inducing purclmsers thereof to pur
chase respondent's said. products in preference to candy offered for 
sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the man
ner above alleged involves a game of chance or the sale of a chance to 
procure (a) boxes of candy at varying prices, or (b) and (c) larger 
pieces of candy or other articles of merchandise. The use by re
spondent of said methods in the sale of candy, and the sale of candy 
by and through the use thereof and by the aid of said methods, is a 
practice of the sort which the common law and criminal statutes have 
long deemed contrary to public policy, and is contrary to an estab
lished public policy of the Government of the United States. The 
use by respondent of said methods has the tend.encey unduly to hinder 
competition or create monopoly in this, to wit: that the use thereof 
has the tendency and capacity to exclude from the candy trade com
petitors who do not adopt and use the same methods or equivalent or 
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similar methods involving the same or equivalent or similar elements 
of chance or lottery schemes. Many persons, firms, and corporations 
Who make and sell candy in competition with respondent, as above 
alleged, are unwilling to offer for sa1e or sell candy so packed and as
sembled as above alleged, or otherwise arranged and packed for sale 
to the purchasing public so as to involve a game of chance, and such 
competitors refrain therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy are at
tracted by respondent's said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold be respondent in preference to candy of
fered for sale and sold by said competitors of respondent who do not 
Use the same or equivalent methods. The use of said methods by re
spondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are un
lawful; to lessen competition in said candy trade and to tend to create 
a monopoly of said candy trade in respondent and in such other dis
tributors of candy as use the same or equivalent methods; and to de
Prive the purchasing public of the benefit of free competition in said 
candy trade, The use of said methods by respondent has the tend
ency and capacity to eliminate from said candy trade all actual com
petitors, and to exclude therefrom all potential competitors who do 
not adopt and use said methods or equivalent methods. 

PAn. 6. The aforementioned methods, acts, and practices of re
spondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
lllission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on August 25, 1937, issued and on 
:\ugust 26, 1937, served its amended and supplemental complaint 
In this proceeding upon the respondent Heidelberger Confectionery 
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Company, a corporation, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
net. After the issuance of said amended and supplemental com· 
plaint, the respondent filed answer thereto admitting the averments 
of said amended and supplemental complaint and waived hearing 
on the said charges contained therein. Thereafter this proceeding 
regularly came on for final hearing before the Commission on the 
said amended and supplemental complaint and the answer thereto 
r.nd the Commission having duly considered the same and being 
now fully advised in the premises finds that this proceeding is in 
the interest of the public and makes its findings as to the facts and 
its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent is a corporation organized and doing 
business under the laws of the State of Pennsylvania, with its prin· 
cipal office and place of business located at 1720 North Second Street, 
Philadelphia, Pa. Respondent is now, and for several years last 
past has been, engaged in the manufacture of candy and in the sale 
and distribution thereof to wholesale and retail dealers located at 
points in the various States of the United States. Respondent 
causes and has caused its said products when sold to be transported 
from its principal place of business in the city of Philadelphia, State 
of Pennsylvania, to purchasers thereof in Pennsylvania and in other 
States of the United States at their respective points of location. 

There is now, and has been for several years last past, a course 
of trade and commerce by said respondent in such candy between 
and among the States of the United States. In the course and 
conduct of said business, respondent is in competition with other 
corporations and with partnerships and individuals engaged in the 
manufacture of candy and in the sale and distribution thereof in 
commerce between and among the various States of the United 
States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers assortments of candy so packed and assembled as to 
involve, or which are designed to or may involve, .the use of a lot· 
tery scheme when sold and distributed to the ultimate consumers 
thereof. 

(a) One of said assortments is composed of 24 one-pound bo:xes 
of candy, together with a. device commonly called a "push card." 
The bo:xes of candy contained in said assortment are sold and dis· 
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tributed to the consuming public by means of said push card in 
the following manner : The push card is a paper card having 24 
Partially perforated discs. Concealed within each disc is a num
ber. The numbers concealed within each disc are 39 or lower. Cus
tomers push or separate one of the discs from the card, and when 
such disc is separated the number is disclosed, and such customers 
Pay in cents the amount of such number. Each purchaser receives 
one of the said boxes of candy. The numbers under the discs are 
(;Oncealed from purchasers and prospective purchasers, and they do 
not know how much they will have to pay for one of the boxes of 
candy until a selection has been made and the disc removed from 
~he card. The amount which customers pay for said boxes of candy 
Is thus determined wholly by lot or chance. The push card bears 
legends informing purchasers and prospective purchasers of the plan 
or method by which said candy is being sold or distributed. 

(b) Another of said assortments of candy is composed of a num
ber of pieces of chocolate covered candy of uniform size and shape, 
together with a number of larger pieces of candy and other articles 
of merchandise, which larger pieces .of candy and other articles of 
ll1erchandise are to be given as prizes to purchasers of said choco
la~e covered candies in the following manner: The majority of the 
!'!atd chocolate covered candies and said assortment have centers of 
the same color, but a small number of said chocolate covered candies 
have centers of a different color. The said pieces of candy of uni
form size and shape in said assortment retail at the price of 1¢ 
l'ach, but the purchaser who procures one of the said candies having 
a center of a color different from the majority of the said pieces of 
candy is entitled to receive and is to be given free of charge one 
of the said larger pieces of candy or one of the other articles of 
merchandise. The aforesaid purchasers of said candy who procure 
~ piece of candy having a center colored differently from the ma
J~rity of said pieces of candy thus procure one of the said larger 
rneces of candy or one of the other articles of· merchandise wholly 
by lot or chance. 

(c) Another assortment of candy manufactured, sold, and dis
tributed by respondent is composed of a number of pieces of choc
olate covered candy of uniform size and shape, the majority of 
Which have centers of the same color but a small number o£ which 
have centers of a different color, similar to the pieces o£ candy of 
Uniform size and shape in subparagraph (b) above but with which 
respondent does not pack and assemble the larger pieces of candy 
or the other articles of merchandise to be given as prizes. The said 
assortment, however, enables dealers to select other pieces of candy 



1034 FEDERAL TRADE COMMISSION DECISIONS 

Findings 2:JF. T. C. 

:from their stock, to be sold along with said assortment containing 
pieces of candy of uniform size and shape, and to distribute the 
randy purchased from respondent and the candy taken from their 
stock as a lottery or game of chance. 

PAR. 3. The wholesale dealers to whom respondent sells and has 
sold its assortments resell the same to retail dealers, and said retail 
dealers and the retail dealers to whom respondent sells direct expose 
and have exposed said assortments for sale and sell and have sold said 
candy to the purchasing public in accordance with the aforesaid 
sales plans. Respondent thus supplies to and places in the hands 
of others the means of conducting lotteries in the sale of its products 
in accordance with the sales plans hereinabove set forth. Said sales 
plans have the capacity and tendency of inducing purchasers thereof 
to purchase respondent's said products in preference to candy offered 
for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure (a) boxes of candy at varying prices, or (b) and 
(c) larger pieces of candy or other articles of merchandise. The use 
by respondent of said methods in the sale of candy, and the sale of 
candy by and through the use thereof and by the aid of said methods, 
is a practice of the sort which the common law and criminal statutes 
haYe long deemed contrary to public policy, and is contrary to an 
established public policy of the Government of the United States. 
The use by respondent of said methods has the tendency unduly to 
hinder competition or create monopoly in this, to wit: that the use 
thereof has the tendency and capacity to exclude from the candY 
trade competitors who do not adopt and use the same methods or 
equivalent or similar methods involving the same or equivalent or 
similar elements of chance or lottery schemes. Many persons, firms 
and corporations who make and sell candy in competition with re· 
spondent are unwilling to offer for sale or sell candy so packed and 
assembled or otherwise arranged and packed for sale to the purchas· 
ing public so as to involve a game of chance, and such competitors 
refrain therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candY 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said methods by 
respondent has the tendency and capacity, because of said game of 
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chance to divert to respondent trade and custom from its said com
petitors who do not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are 
Unlawful; to lessen competition in said candy trade and to tend to 
create a monopoly of said candy trade in respondent and in such 
other distributors of candy as use the same or equivalent methods; 
and to deprive the purchasing public of the benefit of free competi
tion in said candy trade. The use of said methods by respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competitors 
"Who do not adopt and use said methods or equivalent methods. 

CONCLUSION 

The aforeslti<l acts and practices of the respondent Heidelberger 
Confectionery Company, a corporation, are to the prejudice of the 
Public and of respondent's competitors and constitute unfair methods 
0.f competition in commerce, within the intent and meaning of Sec
bon 5 of an Act of Congress, approved September 26, 1914, entitled 
''An Act to creatB a Federal Trade Commission, to define its powers 
nnd duties, and for other purposes." 

ORDER '1'0 CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
tnission upon the amended and supplemental complaint of the Com
tnission and the answer fileu herein on September 2, 1937, by the 
respondent admitting all the averments contained in said amended 
and .supplemental :<:omplaint and the respondent having waived 
hearing on the charges contained in said amended and supplemental 
Complaint and the Commission having made its findings as to the 
facts and its conclusion that the said respondent has violated the 
Provisions of an Act of Congress approved September 26, 1914, 
?ntitled "An Act to create a Federal Trade Commission, to define 
lts powers and duties, and for other purposes." 

It is ordered, That the respondent Heidelberger Confectionery 
Company, a corporation, its officers, representatives, agents, and em
~loyees, in connection with the ofl'ering for sale, sale, and distribu
tion of candy in interstate commerce, do forthwith cease and desist 
from: 

1. Selling and distributing to wholesale dealers for resale to retail 
dealers or to retail dealers direct candy so packed and assembled 
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that sales of such candy are to be made or may be made by means 
of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers or 
retail dealers assortments of candy which are used or which may 
be used without alteration or rearrangement of the contents of such 
assortments to conduct a. lottery, gaming device or gift enterprise 
in the sale or distribution of the candy contained in said assort
ments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail packages of candy together 
with a device commonly called a push card which push card is for 
use or which may be used in distributing or selling said candy to the 
public at retail. 

4. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape but having centers of different colors together with larger 
pieces of candy or other articles of merchandise which said larger 
pieces of candy or other articles of merchandise are to be given as 
prizes to the purchaser procuring a piece of candy having a center 
of a particular color. 

5. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of unifornl 
size and shape but having centers of different colors which said 
package or assortment of candy by reason of the difference in the 
colors of the centers of said pieces of candy is used or may be used 
without alteration or rearrangement of the contents of such package 
or assortment to conduct a lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent Heidelberger Confec
tionery Company, a corporation, shall, within 30 days after service 
upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied 
with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

BERNARD 1\f. WOLF, TRADING AS KODICON PRODUCTS 
. COMPANY 

(:OMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. li OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2910. Oomplain.t, Aug. 26, 1936-Decision, Sept. 14, 1931 

Where an individual engaged in distribution and sale, in interstate commerce, 
of "Kodicon" medicinal preparation for relief, or asserted relief, of arthritic 
and rheumatic pains, etc., in substantial competition with those like
wise similarly engaged ln distribution and sale of medicinal preparations 
and treatments similar to it for same ailments for which said individual 
represented it as an etrectlve remedy, ln advertising his said "Kodicon'' 
ln newspapers and pamphlets of general circulation through the United 
States, and through various circulars, advertising folders, and liter'llture 
distributed to customers and prospectiye customers, and through testimonial 
reproduction of purported purchaser thereof, and through leaflets, as case 
might be-

Represented that said "Kodicon" constituted an etrective 'and reliable remedy 
or treatment for arthritis, neuritis, neuralgia, and gout, and for rheuma
tism, rheumatic fever, and other rheumatic ailments, and was a competent 
tre'atment for prevention of head colds and would stop pain, facts being 
product in question, principle ingredient of which was aspirin, recognized 
analgesic for temporary relief of minor forms of pain, was not a remedy 
or competent or etrective treatment for suid various ailments, and woulu 
not prevent head colds nor stop pain, and representations m'llde by said 
Individual with respect thereto wem grossly exaggerated, false, misleading 
and untrue; 

Wtth tendency and capacity to mislead and deceive a substanti'al portion of 
purchasing public into the erroneous bellef that all of said representations 
were true, and with result tbut a number of the consuming public, by 
reason of such mistaken 'and erroneous beliet thus engendered, purchased 
substantial volume of his said product, and trade was unfairly diverted 
to him from those likewise engaged in sale of similar preparations and 
treatments for same 'ailments for which said individual represented said 
"Kodicon" as. im effective remedy, and who truthfully advertise their' 
products; to the substantial injury of competition In commerce: 

Held, That such acts and practicE's were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Defore Air. Edward AI. Arerill and 11/r. Robert S. llall, trial 
examiners. 

Mr. George Foulkes for the Commission. 
Mr. Harold Singer of Jacobs & Jacobs, of Boston, Mass., for 

respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 2G, 1914, entitled, "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Bernard 
l\f. ·wolf, trading as Kodicon Products Company, hereinafter re
ferred to as respondent, has been, and is, using unfair methods of 
competition in commerce, as "commerce" is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Bernard M. Wolf, is an individual trad
ing as Kodicon Products Company, with his principal office and 
place of business located at 5 Bromfield Street, Boston, 1\fass. Re
spondent is now and has been for sometime engaged in the business 
of distributing and selling in commerce, as herein set out, a medicinal 
preparation which respondent designates as "Kodicon." 

PAR. 2. Said respondent being engaged in business as aforesaid 
caused said preparation, when sold, to be transported from his office 
and place of business in the State of Massachusetts to purchasers 
thereof located at various points in States of the United States other 
than the State from which such shipments were made. Respondent 
now maintains a constant current of trade in commerce in said prep· 
aration, distributed and sold by him between and among the various 
States of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of his said business, respondent 
is now and has been in substantial competition with other individ· 
uals, firms, and corporations likewise engaged in the business of· 
distributing, and selling medicinal preparations and treatments sim
ilar to that of "Kodicon," and preparations· and treatments for the 
same ailments for which respondent represents "Kodicon" to be an 

"llfrective remedy, in commerce among and between the various States 
of the United States and in the District of Columbia. 

In the course and operation of his business and for the purpose of 
inducing individuals to purchase "Kodicon" respondent has caused 
advertisements to be inserted in newspapers and magazines of gen
eral circulation throughout the United States, and has caused to be 
prepared and printed circulars, advertising folders, and literature 
which are circulated and distributed to customers and prospective 
customers located in the various States of the United States. 
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Certain advertising matter used by respondent is herein set out as 
illustrative of the claims respondent makes concerning the curative
and remedial qualities of "Kodicon," but is not all inclusive. Such 
advertisements are as follows: 

KODICON-For relief of pains incident to Arthritis, Rheumatism, Neuritis, 
Neuralgia, Gout, Nervousness, loss of sleep. The relief of pain and discomfort 
in simple headaches; relief for muscular aches and pains. 

RHEUMATISM-KODICON for safe internal remedy. For relief of pain in 
arthi·itis, rheumatism, neuralgia, neuritis, loss of sleep, and nervousness. Stops. 
the pains, radiates relief-makes life worth living. • • • Kodicon your 
Pains away. • • • 

Rheumatic Fever • "' • Subacute Rheumatism • "' "' Chronic Rheu
matism • • • Muscular Rheumatism • • • Rheumatoid Arthritis 
• • • Arthritis • "' • Gout • • • Kodicon has brought great relief 
to sufferers from these ills. 

"' • • the prevention and relief of head colds. 

In all of its advertising literature, respondent represents, through. 
statements and representations as herein set out, and through state
ments of similar import and effect, that, 

1. Kodicon is a competent treatment for the prevention of heacl 
colds. 

2. Kodicon is an effective treatment for rheumatism, arthritis, 
neuritis, neuralgia, loss of sleep, rheumatic fever, ncrvousnPss, ancl 
gout. 

3. Kodicon will "stop" pain. 
PAR. 4. The representations made by respondl.'nt with respect to the 

effect of his product when used are grossly exaggerateil, false, mis
leading, and untrue. In truth and in fact "Kodicon" is not a com
petent treatment for the prevention of head colds, nor will said 
h·eatment preveut head colds. Kodicon is not an effective treatment 
for rheumatism arthritis, neuralgia, neuritis, loss of sleep, rheumatic 
fever, nervousness, and gout, and in such cases will do no more than 
afford temporary relief froin pain. Koclicon will not "stop" pain. 

PAR. 5. Each and all of the false and misleading statements and 
I'epresentations made by respondent, as hereinabove set forth, in 
his advertising in newspapers, magazines, pamphlets, and other 
advertising literature in offering for sale, and selling his product, 
had, and now have, a tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous belief 
that all of said representations are true. Further, as a direct con
srquence of this mistaken and erroneous belief, induced by adver
tisements and misrepresentations of respondent, as hereinabove 
f'numerated, a number of the consuming public purchased a substan-

l5812tm--a0----68 
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tial volume of respondent's product with the result that trade has 
been unfairly diverted to respondent from individuals, firms, and 
corporations likewise engaged in the business of selling medicinal 
preparations similar to "Kodicon," and preparations and treatments 
for the same ailments for which respondent represents "Kodicon" to 
be an effective remedy, and who truthfully advertise their products. 
As a result thereof, substantial injury has been done, and is now 
being done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

PAR. 6. The above and foregoing acts, practices, and representa
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent's competitors as aforesaid and have been, and 
are, unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress approved St:>ptember 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

REPoRT, FINDINGs AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1014, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on August 26, 1036, issued and 
served its complaint in this proceeding upon respondent, Bernard 
lf. 1Volf, trading as Kodicon Products Company, charging him with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint, 
and the filing of respondent's answer thereto, testimony and other 
evidence in support of the allegations of saiu complaint were 
introduceu by George Foulkes, attorney for the Commission before 
Edward M. Averill and Robert S. Hall, Examiners of the Commis
sion, theretofore duly designateu by it, and in opposition to the 
allegations of the complaint by Harold Singer, attorney for the 
respondent; and saiu testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint and answer thereto, testimony and other 
evidence, and brief in support of the allegations of the complaint, 
respondent having filed no brief and having not requested oral argu
ment; and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
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is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Bernard M. Wolf, is an individual 
trading as Kodicon Products Company, with his principal office and 
place of business located at 5 Bromfield Street, Boston, Mass. 

The respondent, Bernard M. ·wolf, doing business as aforesaid, is 
now, and has been since the month of September 1934, engaged in 
the business of distributing and selling in interstate commerce a 
medicinal preparation which respondent designates us "Kodicon." 

PAn. 2. The respondent being engaged in business as aforesaid, 
~aused the medicinal preparation "Kodicon," when sold to be trans
ported from his office and place of business in the State of Massa
chusetts to purchasers thereof located at various points in States 
of the United States other than the State from which such shipments 
were made. 

Uespondent has since the month of September 1934, maintained, 
and now maintains, a constant current of trade and commerce in 
said product "Kodicon" distributed and sold by him between and 
among the various States of the United States. 

PAn. 3. During the conduct of his business, respondent has been, 
and is now, in substantial competition with other individuals, firms, 
and corporations likewise engaged in the business of distributing 
and selling medicinal preparations and treatments similar to that of 
"Kodicon," and preparations and treatments for the same ailments 
for \vhich respondent represents "Kodicon" to be an effective remedy, 
in commerce among and between the various States of the United 
States. 

Respondent, in an effort to create a market for his product and to 
cause the purchasing public to buy "Kodicon," caused advertisements 
to be inserted in newspapers and pamphlets of general circulation 
throughout the United States. 

Respondent also caused to be prepared and printed various circu
lars, advertising folders and literature concerning his product 
"Kodicon" and circulated and distributed, and now circulates and 
distributes to customers and prospective customers said circulars and 
folders. 

In said advertisements refen·ed to above, respondent made the fol
lowing representations cencerning the product "Kodicon," 

Kodlcon for relief of pains ineident to arthritis, rheumatism, neuritis, 
neuralgia, gout, nervousness and loss of sleep • • • 
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The following testimonial of a reputed purchaser of "Kodicon" 
appeared in the Boston Daily Record, a newspaper with general in
terstate circulation, April 9, 1936: 

"Had suffered for over 12 years. Had X-rays of my limhs. Have taken 
other medicines with no avail. Took KODICON. That was the answer to my 
prayers. I took it faithfully and my pains ore gone." Take KODICON-The 
ama7.ing remedy for arthritis, rheumatism, neurltiil, neuralgia, gout. Price 
$1.00. 

On a leaflet or small advertising circular, which respondent uses 
in advertising "Kodicon," the following heading appears: 

WHY KODICON IS SO EFFECTIVE. 

Immediately under the foregoing heading, respondent enumerates 
the following ailments and gives a definition of each ailment: 

Rheumatism; rheumatic fever; sub-acute rheumatism; chronic rheumatism; 
muscular rheumatism; rheumatoid arthritis; arthritis; gout; neuralgia; and 
neuritis. 

Following the foregoing list of ailments and their definitions, the 
responuent sets forth the following statement: 

Kodicon has brought gn•nt reliPf to sufferers from these ills. 

In all of his advertising literature, respondent represents through 
statements and representations as herein set out, and through state
ments of similar import and effect, that 

1. "Kodicon" is a competent treatment for the prevention of head 
colds; 

2. "Kodicon" is an effectiYe treatment for rheumatism, arthritis, 
neuritis, neuralgia, loss of sleep, rheumatic fever, nervousness and 
gout; 

3. "Koclicon" will Stop pain. 
PAR. 4. Respondent's product "Kodicon" consists of acetyl salicyl

ate, 5 grains, and colchicin lj250ths of a grain. 
Acetyl salicylate is commonly known as aspirin and is recognized 

by the medical profession as an analgesic for the temporary relief 
of minor forms of pain. 

Colchicin is also an analgesic, and is prescribed by many of the 
medical profession for the relief of pains associated with some ail
ments. The amount of colchicin in "Kodicon", however, is so neg
ligible as to render it impotent as an analgesic for the various ail
ments set forth in respondent's advertising statements. :Medical tes
timony was given to the effect that in some instances "Kodicon" 
might act as an analgesic in relieving mild or superficial pains. 
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The representations made by respondent with respect to the effect 
of his product, when used, are grossly exaggerated, false, mislead
ing, and untrue. 

In truth and in fact, "Kodicon" is not a remedy, or a competent 
or effective treatment for arthritis, rheumatism, neuritis, neuralgia, 
gout, rheumatic fever, sub-acute rheumatism, chronic rheumatism, 
muscular rheumatism, or rheumatoid .arthritis. In truth and in 
fact "Kodicon" will not prevent head colds, nor will it "stop" pain. 

PAR. 5. Each and all of the false and misleading statements and 
representations made by respondent, as hereinabove set forth in his 
advertising in newspapers, pamphlets, and other advertising litera
ture in offering for sale, and selling his product, had, and now have, 
the tendency and capacity to mislead and deceive a substantial por
tion of the purchasing public into the erroneous belief that all of 
said representations are true. 

As a direct result of this mistaken and erroneous belief induced 
by advertisements and misrepresentations of respondent, as herein-· 
above enumerated a number of the consuming public purchased a 
substantial volume of respondent's product with a result that trade 
has been unfairly <liverted to respondent from individuals, firms, 
and corporations likewise engaged in the business of selling medici
nal preparations similar to "Kodicon," and preparations and treat
ments for the same ailments for which respondent represents 
"Kodicon" to be an effective remedy, and who truthfully advertise 
their products. 

As a result thereof, substantial injury has been done, and is now 
being done by respondent to competition in commerce among and 
between the various States of the United States, and in the District 
of Columbia. 

CONCLUSION 

The aforesaid acts and practices of respondent, Bernard :M. ·wolf, 
trading as Kodicon Products Company, are to the prejudice of the 
public and of respondent's competitors, and constitute unfair methods 
of competition in commerce within the intent and meaning of Section 
5 of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of respond-
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ent, testimony and other evidence taken before Edward M. Averill 
and Robert S. Hall, examiners of the Commission theretofore duly 
designated by it in support of the allegations of the complaint and 
in opposition thereto, and brief in support of the complaint, respond
ent having filed no brief and having not requested oral argument~ 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, Bernard M. 'Volf, individually, 
and trading as Kodicon Products Company or under any other trade 
name, his representatives, agents, and employees in connection with 
the offering for sale, sale and distribution of a medicinal product now 
known as "Kodicon," or any product containing the same, or sub
stantially the same, ingredients sold under that name or under any 
·name, in interstate commerce, or in the District of Columbia, do 
forthwith cease and desist from representing that said product: 

1. Is an effective and reliable remedy or treatment for arthritis, 
neuritis, neuralgia, or gout; 

2. Is a competent treatment for the prevention of head colds; 
3. Will "stop" pain; 
4. Is an effective and reliable remedy or treatment for rheuma

tism, rheumatic fever, sub-acute rheumatism, chronic rheumatism, or 
muscular rheumatism, or any other rheumatic ailment. 

It is further ordered, That the respondent shall within 30 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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IN THE MATTER OF 

TIERENICE COHN, TRADING AS BERGO I~ABORATORIES 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
Oil' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

D·ocket 2144. Complaint, Mar. 14, 1936-Decision, Sept. 11, 193/ 

Where an individual engaged in sale of "Nu-Nail," toilet preparation com
posed of American red vegetable dye, · pure castor oil, and oil of sweet 
orange scent, and bottled and labeled by her for sale through depart
ment stores, drug jobbers, and beauty supply jobbers in half-ounce and 
four-ounce bottles, after purchase from manufacturer thereof in fifty gal
lon drums, and, as thus engaged, In substantial competition with others 
engaged in interstate sale of toilet preparatiow:! for use on the nails, in 
extensively advertising said preparation on a national scale through 
newspapers in various cities throughout the United States, through various 
periodicals of national circulation, through pamphlets, circulars, and fold
ers, and through counter displays and newspaper advertising copy, etc., 
furnished to distributors and retail dealers in said preparation-

(a) Represented that said preparation was a nuil food and effective condi
tioner and nail rejuvenator, use of which would bring new life and vitality 
to the nails and keep the cuticle strong and healthy, and would eliminate 
brittleness, breaking, etc., ridging, white spots, and ingrown toe nails, and 
prevent nail biting; and 

(ll) Represented, through use of word "laboratory" as a part of her trade 
name, that she conducted, operated, or maintained a laboratory for the 
purpose of manufacturing, testing, or experimenting with her said 
preparation ; 

Facts being defective nails and ordinary nails containing imperfections are 
due to systemic factor, application of said preparation to exterior ot 
nail will not cause any radical change in physiology thereof, and will not 
eliminate breakage, etc., nor have other effects attributed to it as above 
set forth, but can only soften the epidermis and oil and polish the nail, 
and preparation in question is not a nail food nor an effective condi
tioner, and individual in question maintained no laboratories for manu
facture of said product or for testing or experimenting therewith; 

With capacity and tendency to mislead purchasing public into erroneous and 
untrue belief that said preparation will affect the nails as represented in 
such advertisements, and into purchase thereof on account of such erro
neous belief, and to divert trade unfairly to her from competitors selling 
similar products in commerce who do not misrepresent the same: 

Held, That sucb acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Charles P. Vicini, trial examiner. 
Mr. Reuben J. Martin for the Commission. 
Mr. Henry Haves, of Los Angeles, Calif., for respondent. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission having reason to believe that 
Berenice Cohn, trading as Bergo Laboratories, has been and is 
using unfair methods of competition in commerce as "commerce" 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereto would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

PARAGRAPH 1. Said respondent, Berenice Cohn, is an individual 
trading and doing business under the name and style of Bergo 
Laboratories, with her office and principal place of business located 
at 270 South Windsor Boulevard in the city of Los Angeles, within 
the State of California. Said respondent is now and for more than 
two years last past, has been engaged in the sale of a toilet prepara
tion for the nails, under the trade name of "Nu-Nail" and in the 
distribution thereof between and among the various States of the 
United States. Respondent causes said toilet preparation for the 
nails when sold by her to be transported to the purchasers thereof 
located in the State of California and in various other States of 
the United States. There is now and for more than two years last 
past has been, a constant current of trade and commerce by 
respondent in such nail preparation between and among the 
various States of the United States. In the course and conduct of 
her business the said respondent is now, and for more than two 
years last past has been, in substantial competition in commerce 
between and among the various States of the United States with 
various other individuals, firms, partnerships, and corporations 
engaged in the interstate sale of toilet preparation for the nails. 

PAR. 2. Said toilet preparation for the nails, "Nu-N ail," is a liquid 
composed of American red vegetable dye, pure castor oil, and oil of 
sweet orange scent and is manufactured for said respondent by the 
E. S. Miller Laboratories, Inc., of Los Angeles, Calif., and is pur
chased by said respondent in fifty-gallon drums. Said respondent 
causes the preparation to be removed from the fifty-gallon drum 
and placed in one-half ounce and four-ounce bottles which are then 
labelled and sold by respondent through department stores, drug 
jobbers, and beauty supply jobbers. In making sales of the said 
toilet preparation for the nails, "Nu-N ail," respondent uses direct 
solicitation and also traveling salesmen who handle the said product 
on a commission basis. 
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PAn. 3. In the regular course and conduct of her business, as herein
before set out in paragraph 1, said respondent has been and now is 
engaged in extensive advertising on a national scale as a means of 
furthering and aiding in the interstate sale and distribution of her 
said toilet preparation for the nails, "Nu-Nail." As mediums of ad
vertising said respondent has used ami is now using newspapers lo-· 
cated in various cities throughout the United States, various maga
zines with national circulation such as Vogue and Harper's Dazaar, 
Pamphlets, circulars, and :folders. 

In addition to the advertising which has been and now is being 
done by said respondent in newspapers, magazines, pamphlets, cir
culars, and :folders, as hereinabove set forth, said respondent has been 
and now is furnishing to the distributors of and retail dealers in her 
said toilet preparation for the nails, "Nu-N ail" located in cities 
throughout the various States of th~ United States, pamphlets, cir
culars, folders, counter display, and copy for newspaper advertising, 
and space has been and is left at the bottom of all advertising copy 
for the insertion of the name and address of the particular dealer 
Using the advertising and various distributors and retail dealers have 
Used and are using said advertisements furnished to them by said 
respondent. All of said advertisements were and are intended by 
said respondent, Berenice Cohn, trading as Dergo Laboratories, to be 
read by the general public and in particular by the purchasers of 
toilet preparations for the nails and to cause and induce said pur
chasers to buy nail preparations sold and distributed by said re
spondent. 

PAn. 4. Said respondE>nt in her said advertisement of the toilet 
Preparation for the nails known as "Nu-Nail'' and sold by her, has 
rnade and is now making various· false, deceptive, and misleading 
statements concerning said preparation. Among the said statements 
Which said respondent has used and is now using in her advertise
ments in newspapers, magazines, pamphlets, circulars, folders, counter 
displays, and copy for newspaper advertising furnished to distribu
tors and retail dealers with space at the bottom for insertion of the 
name and address of the particular dealer using the advertisement, 
are statements that "Nu-N ail" is a nail food, an effective conditioner, 
a nail rejuvenator and that it eliminates brittleness, breakin...,. of the 

'1 0 na1 s, splitting, peeling, ridging, white spots, and ingrown toenails; 
that it prevents nail-biting; and that it brings new life and vitality 
to the nails and keeps the cuticle strong and healthy. 

The above statements made by said respondent in her said adver
tisements and in the advertising copy and pamphlets, circulars, fold
ers, and countE>r display furnished by said respondent to distributors 
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and retail dealers, is false, deceptive and misleading because, in truth 
and in fact, said "Nu-Nail" is not a nail food, is not an effective con
ditioner, is not a nail rejuvenator; it does not eliminate brittleness, 
breaking of the nails, splitting, peeling, ridging, white spots, and in
grown toenails; it does not prevent nail-biting; it does not bring new 
life and vitality to the nails and it does not keep the cuticle strong 
and healthy. 

Said respondent, Berenice Cohn, in the regular course and conduct 
of her business, trades under the name of Bergo Laboratories and ad
vertises as Bergo Laboratories, whereas in truth and in fact said re
spondent does not maintain any laboratory, does not manufacture her 
own product, and does not test the same, but simply bottles and labels 
the preparation which is bought by her in bulk. 

PAR. 5. The use by the said respondent, Berenice Cohn, trading as 
Bergo Laboratories, of the foregoing false, deceptive, and misleading 
misrepresentations alleged to be used by the said respondent in para
graph 4 hereof, have had and do now have the capacity and tendency 
to mislead and deceive the public into the erroneous and untrue belief 
that "Nu-Nail" is in truth and in fact a nail food, an effective con
ditioner, a nail rejuvenator; that it eliminates brittleness, breaking of 
the nails, splitting, peeling, ridging, white spots, and ingrown toe· 
nails; that it prevents nail-biting; that it brings new life and vitality 
to the nails and keeps the cuticle strong and healthy; and that said 
respondent maintains and operates a laboratory where "Nu-Nail" is 
manufactured and tested by her, and has thereby induced and does 
now induce the consuming public and especially the users of toilet 
preparations for the nails, acting in said erroneous belief, to purchase 
"Nu-Nail" in preference to toilet preparations for the nails offered 
for sale by other manufacturers and distributors of toilet prepara· 
tions for the nails who do not falsely, deceptively, and misleadingly 
advertise their said products. As a result of such false, deceptive, 
and misleading representations on the part of said respondent, trade 
has been diverted to respondent from such manufacturers and dis
tributors of toilet preparations for the nails who do not falsely, de· 
ceptively, and misleadingly advertise their products, and thereby in· 
jury has been done and is being done by the said respondent. 

PAR. 6. Said false, deceptive, and misleading representations of said 
respondent contained in its advertising have resulted in injury to 
respondent's competitors and to retail dealers and distributors and in 
prejudice to the buying public and constitute unfair methods of com
petition in commerce within the intent and meaning of Section 5 of· 
an Act of Congress, approved September 26, 1914, and entitled "An 
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Act to create a Federal Trade Commission, to define its powers and 
-duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal· Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on the 14th day of March 1936, issued 
and served its complaint in this proceeding upon the respondent, 
Berenice Cohn, an individual, trading as Bergo Laboratories, charg
ing said respondent with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu
ance of said complaint and the filing of the respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Reuben J. Martin, attorney 
for the Commission, before Charles P. Vicini, an examiner of the 
Commission, theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Henry Haves, attorney for the 
respondent, and said testimony and other evidence were duly l'e
eorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Com
ntission on the said complaint, the answer thereto, testimony and 
other evidence, and the brief in support of the complaint (the said 
respondent having failed to file brief, and not having requested oral 
argument), and the Commission having duly considered the same, 
and being fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Berenice Cohn, is an indiv,idual 
trading and doing business under the name and style of Bergo 
Laboratories, with her office and principal place of business located 
at 270 South Windsor Boulevard in the city of Los Angeles; within 
the State of California. Said respondent is now, and for more than 
two years last past has been, engaged in the sale of a toilet prepara
tion for use on the nails under the trade name of "Nu-N ail," and in 
the distribution thereof between and among the various States of 
the United States. The respondent causes said toilet preparation, 
When sold by her, to be transported from her aforesaid place of 
hnsiness in the State of California, to the purchasers there,of located 
in the State of California and in various other States of the United 
States, There is now, and for more than two years last past has 
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been, a constant current of trade and commerce by said respondent 
in said nail preparation between and among the various States of the 
United States. In the course and conduct of her said business, the 
said respondent is now, and for more than two years last past has 
been, in substantial competition in commerce between and among 
the various States of the United States, with various other individ
uals, firms, partnerships, and corporations engaged in the .interstate 
sale of toilet preparations for use on the nails. 

PAR. 2. The toilet preparation for use on the nails, "Xu-~ail,'' 
sold by the respondent, is a liquid composed of American reel vegetable 
dye, pure castor oil, and oil of sweet orange scent. Until February 
1936, "Nu-Nail" was manufactured for the respondent by the E. S. 
Miller Laboratory, Inc., of Los Angeles, Calif. Since February 
1936, it has been manufactured for the respondent by Brunswig 
'Vholesale Drug Company of Los Angeles, California. Respondent 
purchases the preparation "Nu-Uail" from the manufacturer in 50 
gallon drums. Said respondent then causes the preparation "Nu
Nail" to be removed from the 50 gallon drum and bottles it in one
half ounce and four ounce bottles which are then labeled and sold 
by the respondent through department stores, drug jobbers, and 
beauty supply jobbers. In making sales of the said toilet prep
aration for use on the nails, "Nu-Nail," respondent uses direct 
solicitation and also employs traveling salesmen who solicit the sale 
of the said product on a commission basis. . 

PAR. 3. In the regular course and conduct of her said business, the 
respondent has been, and now is, engaged in extensive advertising 
on a national scale as a means of furthering and aiding in the inter
state sale and distribution of her said toilet preparation for use on 
nails, "Nu-Nail." Respondent has used and is now using as media 
of advertising, newspapers located in various cities throughout the 
United States, various magazines having national circulation, such 
as "Vogue" and "Harper's Dazaar" and also pamphlets, circulars, and 
folders. In addition to the advertising which has been and now is 
being done by said respondent in newspapers, magazines, pamphlets, 
circulars, and folders, the responuent has also been and now is 
furnishing to the distributors of and retail dealers in her said toilet 
preparation for use on the nails, "Nu-N ail," located in cities through
out the various States of the Unitrd States, pamphlets, circulars, 
folders, counter display, and copy for newspaper advertising. Space 
has been, and is now left at the bottom of all of said advertising copy 
for the insertion of the name and address of the particular dealer 
using the advertising, and various distributors and retail dealers have 
used and are using said advertisements, copy for which was and is 
so furnished to them by said respondent. All of such said advertise-
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ments were and are intended by the respondent to be read by the 
general public and in particular by that portion of the general public 
which purchases toilet preparations for use on the nails and to cause 
and induce said purchasers to buy the preparation for use on the 
nails, "Nu-Nail," sold and distributed by said respondent, 

PAR. 4. Respondent in her said advertisements of the preparation 
for use on the nails known as "Nu-Nail" which is sold by her, has 
rnade, and is now making various statements concerning the qualities 
of said preparation "Nu-N ail" and the benefits which will accrue to 
the users thereof. The representations which said respondent has 
used and is now using in her advertisements in newspapers, maga
zines, pamphlets, circulars, folders, counter displays and copy for 
newspaper advertising furnished by her to distributors and retail 
-dealers contain the following statements: 

"Nu-Nail," the scientific nail conditioner that eliminates breakage and brittle
ness, giving nails new life, new luster, new vitality. 

"Nu-Nail" stops brPakage of the nafls. 
"Nu-Nail" makes the nails llard, strong, pliable, thus eliminating that brit

tleness which too often results in split ends and breaking * * * positively 
stovs nail biting. 

"Nu-Nail" is not a polish, it is a food, an effective conditioner that enables 
-every woman to have lustrously beautiful and shapeful nails. 

Applying it (Nu-Nail) night and morning to the nails and cuticle will tend 
to prevent hang nails, nail splitting and breaking. 

"Nu-Nail" made of pure essentinl oil • • • a scientifically compounded 
Preparation to correct a tendency to hang nails and splitting. 

"Nu-Nail" overcomes the habit of biting nails. 
Use this fragrant orange tinted preparation night and morning and soon even 

the brittlest nails will become flexible. 
Nails that break require "Nu-Nail." Nails become brittle and break when 

not properly nourished. To thoroughly discourage nails from such an annoy-
1ng practice this very pleasant preparation is suggested. 

This new preparation rejuvenates tired lifeless nails. 
Take a vacation from broken nails. "Nu-Nail-the original nail rejuvena-

tor--ends brittleness, peeling, splitting-ragged cuticle and nail biting." 
Summertime is broken nail time unless you use "Nu-Nail." 
"Nu-Nail" stops nail breakage. 

PAR. 5. Defective nails and the ordinary nail containing imper
fections are due to a systemic factor behind such condition. The 
application of respondent's preparation, "Nu-N ail," to the exterior of 
the nail will not cause any radical change in the physiology of the 
nail. The only effect produced and which can be produced by the 
Use of respondent's preparation, "Nu-N ail," is to soften the epidermis. 
~'Nu-N ail~' will not eliminate breakage, brittleness, splitting, or peel
Ing of the nails. "Nu-Nail" is not a nail tonic. "Nu-Nail" affects 
only the surface or exterior portion of the nail and such external 
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application does not and cannot affect the growing cells of the naiL 
"Nu-Nail" does not and cannot give new life to nails. Nails are 
deeply rooted and grow rapidly. The only portion of the nail which 
can be affected by the application of "Nu-Nail" is the portion which 
has grown into visibility. 

PAR. 6. Nail brittleness is caused by many different disturbances .. 
The application of respondent's preparation "Nu-Nail" to the ex
terior of the nail has no effect upon the causes of the brittleness, and 
"Nu-Nail," in cases where brittleness is due to disease, is powerless 
to rectify the causes and can do no more than to oil and polish the 
nail. "Nu-Nail" is not a nail food and the external application of 
"Nu-Nail" in nowise affects the growing cells or the formation or 
development of the nail. "Nu-N ail" is not an effective conditioner 
because it only affects the external portion of the nail. It does not 
affect the fundamental cause of defects in the nails. The biting 
of nails is due to nervousness in the individual, and respondent's 
preparation "Nu-N ail" does not affect the nervous condition of the 
user and cannot and will not prevent or stop the biting of the nails. 
"Nu-Nail" will not remove or eliminate white spots on the nails 
and the use of "Nu-Nail" will not affect nor promote the growth of 
t.he nails nor wiii it bring life and. vitality to the nails. 

PAR. 7. Respond.ent does not maintain any laboratories for the 
purpose of manufacturing the said product "Nu-Nail" nor of testing 
or experimenting with the same. 

PAn. 8. The advertisements and recommendations of respondent as 
set out herein in paragraph 4 are false, misleading, and deceptive 
and have had and do now have the capacity and tendency to mislead 
the purchasing public into the erroneous and untrue belief that 
"Nu-N ail" will affect the nails as represented in such advertisementsr 
and into the purchase of respond.ent's said product on account of such 
erroneous belief. The misstatements and misrepresentations in such 
advertisements have had. and do now have the capacity and tendency 
to unfairly divert trade to respondent from competitors selling sim
ilar products in commerce among and between the various States of 
the United States, who do not misrepresent their products. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Berenice Cohn, 
trading as Bergo Laboratories, are to the prejudice of the public 
and competitors of the respondent and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
!) of an Act of Congress approved September 26, 1914, entitled "An 
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Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proc-eeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of re
r,;pondent, testimony and other evidence taken before Charles P. 
Vicini, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, and the brief filed herein (respondent having filed no 
brief and not having requested oral argument), and the Commission 
having made its findings as to the facts and its conclusion that said 
l'espondent Berenice Cohn, an individual, trading as llergo Labora
tories, has violated the provisions of an Act of Congress approved 
September 2G, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

It is ordered, Tlutt the respondent Berenice Cohn, an individual 
trading as Dergo Laboratories, or trading under any other name, 
l.er representath:es, agents, and employees in connection with the 
offering for sale, sale aml distribution of the toilet preparation now 
known as and sold under the name "Nu-Nail" or any preparation 
llnd.er whatever name sold, composed of the same or similar ingredi
~'llts and possessing similar properties, in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

(a) Representing that said preparation is a nail food.; 
(b) Representing that said. preparation is an effective conditioner; 
(c) Representing that said preparation is a nail rej uvenator; 
(d) Representing that the use of said preparation will eli_minate 

brittleness, breaking of the nails, splitting, peeling, ridging, white 
~pots on the nails, and ingrown toe nails; 

(e) Representing that the use of said preparation will prevent 
l1ail bitincr · 

"'' (/) Representincr that the use of said preparation will brincr new 
]' 0 0 

! fe and vitality to the nails and will keep the cuticle strong and 
healthy; 

(g) Representing, by the use of word "laboratory,'' or any other 
term of similar meaning or like import, as a part of her trade name 
or in any other manner, that she conducts, operates, or maintains a 
laboratory for the purpose of manufacturing, testing, or experi
menting with her said toilet preparation, until and unless she actually 
ow~1s, operates, or directly and absolutely controls a laboratory 
11lalutained for said purposes. 
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(h) And from making any other similar representations of like 
import or effect as to the therapeutic or medicinal value of said 
preparation or the benefits accruing from the use thereof, unless a,nd 
nntil said representations are true in fact. 

It is further ordered, That the respondent, Berenice Cohen, trading 
as Bergo Laboratories, sha,ll within GO days after service upon her 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which she has complied with 
the order hereina,bove set forth. 
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IN THE MATTER OF 

RICHARD I. STE,VART, TRADING AS AVOCADO SOAP 
PRODUCTS COMPANY 

<:OMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3183. Complaint, JuZ11 22, 1931-Dccision, Sept. 11, 1931 

Where an indiv-idual engaged in manufacture, sale, and distribution of soap to 
purchasers thereof in the States of the United States and in the District 
of Columbia, in substantial competition with those similarly engaged-

{a) Represented, through use of the word "Avocado," together with depictions 
of said fruit, and through such statements as "Contains the Oil of Sun 
Ripe Avocados," etc., and "AVOCADO TISSUE SOAP Nature's Aid to 
Beauty," in advertisements, price lists and labels and otherwise, that his 
said soap contained a substantial amount of oil of avocado; and 

(b)· Made such statements as "• • • Highly recommended by beauty spe
cialists. • • • Not just a soap but a distinct beauty aid"; 

ll'acts being amount of said oil contained In soap in question, thus described, 
was infinitesimal compared to total of other ingredients used in manufac· 
ture thereof, and was not sufficient to warrant claim that such soap was 
made from avocado oil, and soap in question was not a natural aid to 
beauty nor recommended by beauty specialists, and bad no beneficial effect 
different from any other soap; 

'\Vith tendency and capacity to lead distributors and purchasing public into 
belief that said statements and representations were true, and with effect 
of inducing members of the public to purchase his said product on account 
of such erroneous beliefs, and with result of thereby unfairly diverting 
trade to him from competitors who do not make similar misleading rep· 
resentations concerning the ingredients or value of their respective prod· 
nets ; to the substantial injury of competition in commerce : 

llela, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

11/r. 8. Brogdyne Teu //for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep· 
te~ber 26, 1914, entitled "An Act to create a Federal Trade Com
nnssion, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Richard 
r. Stewart, an individual doing business under the trade name of 
Avocado Soap Products Company, hereinafter referred to as re
spondent, has been and is using unfair methods of competition in 
~ommerce, as "commerce" is defined in said act of Congress, and 
lt appearing to said Commission that a proceeding by it in respect 

1~812Im--39----69 
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thereof would be in the public interest, hereby issues its complaint 
f;tating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Richard I. Stewart, is an individual 
doing business under the trade name of Avocado Soap Products 
Company, and has his principal office and place of business in the 
city of Anaheim, State of California. He is now, and for more than 
one year last past has been, engaged in the manufacture, sale, and 
rlistribution of soap. He causes said soap, when sold, to be trans
ported from his principal place of business in the State of Cali
fornia to purchasers thereof in other States of the United States 
and in the District of Columbia. 

There is now, and has been for more than one year last past, n. 
constant current of trade and commerce in said soap so prepared, 
distributed, and sold by the respondent between and among the 
various States of the United States and in the District of Columbia· 

PAR. 2. In the course and conduct of his business respondent is 
now aiid has been in substantial competition with other individuals, 
partnerships, firms, and corporations likewise engaged in the busi
ness of manufacturing, distributing, and selling soap or other prod
nets designed, intended, and sold for the same purposes for which 
respondent's products are sold in commerce among and between the 
''arious States of the United States and in the Pistrict of Columbia. 

PAR. 3. In the course of the conduct of said business, and for the 
purpose of inducing the purchase of said soap, respondent has 
printed and circulated through the United States mails, and other
wise, to customers and prospective customers in the several States 
of the United States, descriptions of his said product. The follow
ing statements are representative of those made by respondent in 
describing the said products: 

1. AVOCADO 

2. 

(pictorial representation 
of an Avocado) 

TISSUE SOAP 
REG. U. S.PAT. OFFICE 

Contains the oil of 
Sun Ripe Avocados 
A California Fruit 

AVOCADO TISSUE SOAP 

Nature's Aid to Beauty 

Made in California. Contains the oil of sun-ripe 
California Avocados (Alligator Pears). AVOCADO 

TISSUE SOAP Is made of the purest Ingredients 
obtainable. Highly recommended by beauty. specialists. 
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Contains no animal fats. Leaves skin soft, smooth and 
vel'l"ety. Not just a soap but a distinct beauty aid 

A PRODUCT OF 
AVOCADO SOAP PRODUCTS-ANAHEIM, CALIF. 

Avocado Beauty Guild Hollywood, Calif. 

The name "AVOCADO" which appears on Avocado Tissue 
Soap is protected by Trade Mark Registered in the 

U. S. Pat. Office. Infringers will be prosecuted 
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PAR. 4. In the aforesaid ways and by the aforesaid means respond
ent. makes, and has made, to the general public false and misleading 
statements with reference to the commodities offered for sale by him. 
The articles and·items of merchandise described in the said advertise
ments, price lists, and on labels appearing on the merchandise, and 
otherwise, above referred to are so described as to lead purchasers 
and prospective purchasers into the mistaken and erroneous belief 
that the said soap contains a large amount of oils of the Sun Ripe 
Avocados, and further that respondent's soap is a natural aid to 
beauty and highly recommended by beauty specialists. 

PAR. 5. The use by the respondent of the phrase "Contains the Oil 
of Sun Ripe Avocados" serves to lead purchasers and prospective 
Purchasers into the erroneous and mistaken belief that the above 
l'eferred to oil is a major ingredient used in the manufacture of 
the soap so made and sold by respondent. 

PAn. 6. In truth and in fact, in each and every instance wherein 
the above set out words and phrases are used, the amount of Avocado 
oil appearing in respondent's said soap is infinitesimal when compared 
to the amount of other ingredients. used in the manufacture of said 
soap, and is not sufficient to warrant the claim that said soap is made 
from Avocado oil. 

Further, in truth and in fact, respondent's product is not a nat
Ural aid to beauty, nor is respondent's product recommended by 
beauty specialists. 

PAR. 7. There are among the competitors of the respondent in 
<'ommerce as described in paragraph 1 above, manufacturers and dis
tributors of like and similar products who truthfully advertise and 
l'epresent the nature, merit, and value of their respective products, 
and who refrain from advertising or representing, through their 
advertisements, price lists, or other advertising media, and brand 
lnarks on their products, that the merchandise offered for sale by 
them has a merit and value that it does not have, or that it 
co~tains ingredients in substantial portions other than actually con
tamed in said merchandise. 
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PAR. 8. The effect of the foregoing false and misleading repre· 
sentations and acts of respondent in selling and offering for sale such 
items of merchandise as hereinbefore referred to is to mislead a 
substantial portion of the purchasing and consuming public by 
inducing them to believe: 

1. That the soap manufactured, sold, and distributed by respondent 
contains a substantial amount of Avocado oil; 

2. That the soap manufactured, sold, and distributed by respondent 
is ''Nature's Aid to Beauty"; 

3. That respondent's product is highly recommended by beauty 
~o;pecialists. 

PAR. 9. The foregoing false and misleading stateinents and repre· 
~:;entations on the part of respondent have induced and still induce 
a substantial number of consumer purchasers of said commodities 
to buy the products offered for sale, sold, and distributed by re· 
spondent on account of the aforesaid mistaken and erroneous beliefs. 

As a result thereof trade has been diverted from those competitors 
of respondent engaged in similar businesses referred to in para· 
graph 7 above. As a conE"equence thereof substantial injury has 
been and is being done by respondent to competition in commerce 
between and among the various States of the United States. 

PAR. 10. The aforementioned methods, acts, and practices of re· 
spondents are all to the prejudice of the public and respondent's 
competitors as hereinabove alleged. Said methods, acts, and prac· 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914· 

REPORT, FINDINGS AS TO THE FAcTs, AND OnnEn 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on July 22, 1937, issued and served 
its complaint in this proceeding upon respondent, Richard I. Stewart, 
trading as Avocado Soap Products Company, charging him with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. The respondent filed his answer in which 
he admits all the material allegations of the complaint to be true, 
and states that he waives hearing on the charges set forth in said 
-complaint, and that without further evidence or intervening proce· 
dure the Commission may issue and serve upon him findings as to 



AVOCADO SOAP PRODUCTS CO::IfPANY 1059 

1055 Findings 

the facts and conclusion and an order to cease and desist from the 
\'iolation of law charged in the complaint. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and answer thereto; and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Richard I. Stewart, trading as 
Avocado Soap Products Company, is an individual doing business 
Under the laws of the State of California. 

PAR. 2. The respondent has been for more than one year last 
Past engaged in the manufacture, sale, and distribution of soap. 

PAR. 3. In the sale of said product, respondent has transported or 
caused same to be transported from his principal place of business in 
the State of California to purchasers thereof located in States of 
the United States other than the State from which the shipment 
originated, and in the District of Columbia. 

There is now, and has been for more than one year last past, a 
constant current of trade and commerce in said soap so prepared, 
distributed, and sold by the respondent between and among the 
Various States of the United States and in the District of Columbia. 

The respondent is engaged in substantial competition with indi
viduals, partnerships, firms, and corporations engaged in the manu
facture, sale, and distribution of like and similar products, and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 

PAn, 4. Respondent, in soliciting the sale, and in the selling, of 
his commodity, and for the purpose of creating a demand upon the 
Part of the consuming public for said commodity, has printed and 
circulated through the United States mails and otherwise, to cus
tomers and prospective customers in the several States of the United 
States, descriptions of his said commodity. The following state
l11ents are representative of those made by respondent in describing 
the said commodity: 

1. AVOCADO 
(pictorial representation 

of an Avocado) 
TISSUE SOAP 

REG. U, S. PAT. OFFICE 
Contains the Oil of 
Sun Ripe Avocados 
A California Fruit 
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AVOCADO TISSUE SOAP 
Nature's Aid to Beauty 

Made in California. Contains the oil 
of sun-ripe California Avocados 

(Alligator Pears). AVOCADO TISSUE 
SOAP is made of the purest ingredients 

obtainable. Highly recommended by 
beauty specialists. Contains no 
animal fats. Leaves skin soft, 

smooth and velvety. Not just a soap 
but a distinct beauty aid 

A PRODUCT OF 
AVOCADO SOAP PRODUCTS-ANAHEIM, CALIF. 

Avocado Beauty Guild Hollywood, Calif. 

25F.T.C. 

PAR. 5. The respondent, by the aforesaid ways and means, has 
made and still makes to the general public false and misleading 
statements with reference to the commodity offered for sale by him. 
The articles of merchandise described in the said advertisements, 
price lists, and labels appearing on the merchandise, and otherwise, 
are so described as to lead purchasers and prospective purchasers into 
the belief that the said soap contains a large amount of oils of the 
Sun-Ripe Avocado, and further that respondent's soap is a natural 
aid to beauty and highly recommended by beauty specialists. 

In fact, in each and every instance wherein the above set out words 
and phrases are used the amount of Avocado Oil appearing in re· 
spondent's soap is infinitesimal when compared to the total amount 
of other ingredients used in the manufacture of the said. soap, and .is 
not sufficient to warrant the claim that said. soap is made frolll 
Avocado oil. 

In fact, the respondent's product is not a natural aid to beauty, 
nor is respondent's product recommended. by beauty specialists. Said 
soap does not have any beneficial effect different from any other soap. 

PAR. 6. The use of each and all of the foregoing false and mis
leading statements and representations by the respondent as herein 
set out has had, and now has, a tendency and capacity to lead dis
tributors and the purchasing public into the belief that said state
ments and representations are true, and has induced and now induces 
members of the public to purchase the product of said respondent 
on account of such erroneous beliefs. 

Said representations have thereby unfairly diverted trade to said 
respondent from competitors who do not make similar misleading 
representations respecting the ingredients or value of their respective 
products, and substantial injury has been done by respondent to 
competition in commerce among and between the various States of 
the United States and in the District of Columbia. 
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CONCLUSION 

The aforesaid acts and practices of the respondent, Richard I. 
Stewart, trading as Avocado Soap Products Company, are to the 
prejudice of the public and ·of respondent's competitors, and con
stitute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Feueral Trade Com
mission upon the complaint of the Commission, and the answer of 
respondent, in which answer respondent admits all the material 
allegations of the complaint to be true, and states that he waives 
hearing on the charges set forth in said complaint, and that without 
further evidence or other intervening procedure the Commission 
may issue and serve upon him its findings as to the facts and con
clusion and an order to cease and desist from the violation of law 
~harged in the complaint, and the Commission having made its find
Ings as to the facts and its conclusion that said respondent has vio
lated. the provisions of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to de
fine its powers and duties, and for other purposes." 

It u ordered, That the respondent, Richard I. Stewart, an in
dividual, trading as Avocado Soap Products Company, or trading 
~nder any other name, his agents, representatives, and employees, 
In connection with the offering for sale, sale, and distribution of 
soap in interstate commerce or in the District of Columbia, do forth
"With cease and desist from: 

Representing, through the use of the word "Avocado," or any 
other word of similar import and meaning, as descriptive .of said 
Products, that his soap contains a substantial amount of oil o:f 
avocados; 

Uepresenting that Avocado Tissue Soap is nature's aid to beauty 
or has any beneficial effect different from any other soap; 

Representing that his soap is highly recommended by beauty 
specialists; and 

Representing that his soap is a distinct aid to beauty. 
It u further ordered, That the respondent shall, within GO days 

after service upon him of this order, file with the Commission a re
Port in writing, setting forth in detail the manner and form in "·hich 
he has complied with this order. 



1062 FEDERAL TRADE COMMISSION DECISIONS 

Syllabus 25F. T.O. 

IN THE MATTER OF 

PARCO PRODUCTS, INC., AND SOLOMON L. GOLDBERG 

COMPLAINT, FINDINGS, AND OUDER IN REGARD TO THE ALLEGED VIOLATION 
OF' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2558. Complaint, Sept. 23, 1935-Decision, Sept. 21, 1931 

Where a corporation engaged in sale and distribution of a lithopone caseiJI 
paint, under brand or trade names "Artwall" and "Partwall," principally to 
and through dealers for resale, but also to members of the public in various 
other States, in substantial competition with others engaged in the manu· 
facture, sale, and distribution of casein and oil paints to dealers and to tbe 
public in other States, as above set forth, and including among aforesaid 
competitor manufacturers of casein paint, those whose product was sold 
and resold at substantially lower prices and was freely available to dealers 
and consumers in any quantity; and an individual, manager thereof and 
sales executive in charge and control of its agents and salesmen and of 
methods employed in sale and distribution of paints sold by it; in pur· 
suance of a fraudulent plan, fraudulently conceived by said individual and 
fraudulently carried out by him and officers of said corporation, through 
It as instrumentality of such fraud and deception, and directed to the flllle, 
in as large quantities as could be contrived, of said inferior and coJll· 
mercially unsalable paint to dealers, preferably and if possible, inexperi· 
enced in sale of paints, under scheme involving enlistment, in first instance, 
of their interest, and the disarming of their natural skepticism through 
holding out to them, by means of salesmen and representatives employed 
for such purpose, chance of being selected at corporation's home office as 
exclusive distributor in their territory of asserted new and valuable product. 
but in fact similar to that against sale of which, through methods eJll· 
ployed, order of Commission had theretofore issued, as known to said in· 
dividual and officers, and inducing prospects, as incident to so-called diS· 
tributor's franchise, at home office, to commit themselves to as large an 
amount of said paint as aforesaid individual could bring about through 
misrepresentation of one sort or another, and to obligate themselves to 
payment therefor preceding opportunity to become fully apprized of tbe 
facts respecting the same--

(a) Represented, in soliciting interest and securing commitments of prospects, 
as hereinabove indicated, that their aforesaid paint was a one coat paint 
which was a new discovery and was washable after use, left no disagree· 
able odor, and was not followed by hot spots on surfaces painted there· 
with, and could be used by amateurs or Inexperienced persons as success· 
fully as by experienced painters, and would give a finish to painted sur· 
faces that could be obtained with other paints by experienced painters only, 
facts being it was not a one coat paint, left a very disagreeable odor, could 
not be successfully applied by inexperienced persons, and othet• repre· 
seutntlons above set forth were each and all false; 

(ll) Represented, as aforesaid, that Its vice-president bad been associated in 
puint Industry before his connection with aforesaid corporation, and tbllt 
said corporation was backed by well-known financiers and was a sub· 
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sidiary of a large oil paint concern, facts being said individual was not at 
any time thus associated with aforesaid industry, nor was such corpot·atlon 
thus backed by any well-known financiers, nor a subsidiary of any large or 
small oil paint corporat\on, and there was no financial interest connected 
or associated with it outside of its own officers and stockholders; 

(c) ltepresented as aforesaid, to dealers, that territory assigned or to be 
assigned to distributor was virgin territory, and that the dealer, as dis
tributor, would have exclusive sale of paint therein, and that it would 
organize and instruct a competent sales force for the dealers who entered 
into contracts with it as distributors of its paint, facts being, in many 
instances, dealer later learned that others before him had entered into 
similar contracts, had been unable to dispose of the paint acquired by 
them, and had left on their hands, as unsalable and unreturnable to 
said corporation, most of the paint acquired by such other prior dealers, 
corporation's representatives usually spent only one or two days in 
selecting, organizing and instructing a sales force consisting of only 
one or two, or at most six or eight, salesmen, who left their employment 
due to lack of demand for paint In question and its lack, in other re
spects, of sale, thereafter made no further efforts to assist distributors 
in selling paint in question, which could not be sold under prices exacted 
from dC'aler who bought for resale, promise to organize and instruct 
competent sales force was not in good faith, and aforesaid representations 
were false; and 

(d) Represented, as aforesaid, to dealers thus solicited, that its paint was in 
large demand for putchase and use by large industrial or institutional 
organizations or others, and exhibited to dealers, prospective distributors 
or others, purchase orders of large users or others for small quantities 
of paint sold to them by it, but so prepared as to omit amounts of paint 
purchased and amounts of purchase price thereof, facts being none of 
the large concerns, among many others who were inuuced by them to 
buy comparatively small or trial quantities of said paint, were ever in 
any position, by reason of their purchase and use thereof, to recommend 
its purchase and use to others, at least two of such concerns requested 
them not to refer prospective purchasers, and photographs of such orders 
as recommendations or testimonials of the proven success of said paint 
and consequent large existing demand therefor, bound up and exhibited 
by agents and salesmen, were reproduced in part only, with tigut·es and 
amounts, as aforesaid, omitted, and paint in question was confronted with 
competitive sale, as aforesaid, of lower priced and generally available 
casein paint and was unsalable on basis of price charged dealers and 
price fixed to them as resale price thereof to consumers, under penalty 'of 
having further supplies cut off, and there was no large demand fot• purchase 
and resale and use of its said paint at such higher prices ; 

\Vith result, by reason of such false representations, that dealers, more or less 
inexperienced in the paint business, were induced erroneously to believe 
that their said paint was a new discovery, successful use of which was 
demonstrated by large industrial users and discriminating purchasers, and 
that there was a large existing and potential demand for purchase and 
sale thereof, and, in reliance upon such erroneous belief, to enter into 
so-called distributor's franchise or agreement and, incident thereto and 
in connection therewith, to commit themselves to the purchase of large 
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quantities of paint In question, and with result further that dealers thuS 
purchased for resale and distribution large quantities of aforesaid paint in 
preference to that of competitors and were unable to resell same at prices 
which would be profitable, and many dealers who thus bought their said 
paint were caused to, and did, sell same as distress merchandise at prices 
greatly under those at which similar paint of competitors was offered and 
sold, and in some cases gave same away without charge; to the prejudice 
and injury of competitors: 

Held, That such acts and practices were to the prejudice of the public and com· 
· 11etitors and constituted unfair methods of competition. 

Before !fir. John L. Hornor, trial examiner. 
!fir. Edward E. Reardon for the Commission. 
Mr. Herbert S. Vogel, of New York City, for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Corn· 
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission, having reason to believe that Parco 
Products, Inc., and Solomon L. Goldberg, hereinafter referred to as 
respondents, have been and now are using unfair methods of corn· 
petition in commerce as "commerce" is defined in said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent Parco Products, Inc., is a corporation, 
incorporated on or about March 4, 1930, under the laws of the State 
of New York, having its principal place of business in the city of 
New York and a place of business in Jersey City, N.J. 

PAR. 2. Respondent Solomon L. Goldberg is an individual residing 
in the city of New York and at all times since in or about the year 
1932 he has been and still is the manager of the business of respond· 
ent Parco Products, Inc., and during all said times he held and still 
holds the office or position of sales executive of the corporate respond· 
ent. As such sales executive he was and still is in charge and control 
of the sale and distribution of the corporate respondent's paints, 
hereinafter mentioned, and of the methods employed by it and its 
agents in their sale and distribution. 

PAR. 3. Respondent Parco Products, Inc., is and has been, since in 
or about the year 1932, engaged in the sale and distribution of a 
lithopone casein paint under the brand or trade names "Artwall" 
and "Partwall" which it has sold principally to dealers for resale as 
well as to members of the public for use, purchasers thereof, located 
in various States of the United States other than New York or NeW 
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Jersey, or the State of origin of the shipment. Respondent Parco 
Products, Inc., has caused its ''Artwall" and "Partwall" paints when 
so sold by it to be transported from New York or New Jersey, or 
the State of origin of the shipment, to the purchasers of said prod
ucts located in States other than the State of origin of said shipments. 

PAR. 4. Prior to and during all the times above mentioned or 
referred to, other individuals, firms, and corporations, located in 
the various States of the United States, hereinafter referred to as 
sellers, are· and have been engaged in the manufacture, sale, and 
distribution of oil paints and casein paints and the sellers have 
sold and distributed their paints to dealers for resale and to the 
public for use, purchasers thereof, located in States other than the 
State of the seller, or the State of origin of the shipment. The 
sellers, respectively, have caused the paints when so sold by them to 
be transported fro~ the State of the seller, or from the State of 
origin of the shipment, to the purchasers of said products located 
in States other than the State of origin of said shipments. 

PAR. 5. Respondent Parco Products, Inc., during all the times 
1nentioned or referred to in paragraph 3 hereof, is and has been in 
substantial competition in interstate commerce with the other indi
\riduals, firms, and corporations referred to as sellers in paragraph 
4 hereof in the sale of its "Artwall" and "Partwall" paints. 

PAR. 6. Respondent Parco Products Incorporated was caused to 
be organized by one Phillip Jeffay, who at the time of its organiza
tion was in the employ of Duralith Corporation, a corporation or
ganized in 1928 and existing under the laws of the State of New 
York, and at all times subsequent to its organization, including the 
time of its employment of said Jeffay, engaged in the sale of a casein 
Paint under the brand name Duralith and under substantially the 
same plan or scheme for its sale as the plan or scheme employed by 
the respondents herein. The attorney whose services were employed 
by said Jeffay in the organization of Parco Products, Incorporated, 
Was the same attorney who similarly acted in the organization of 
Duralith Corporation. He was also counsel and legal advisor to the 
latter corporation. By reason of his relation as attorney and counsel 
to the Duralith Corporation he had knowledge of the plan or scheme 
employed by it in the sale of its casein paint and of the objects and 
l'esnlts of the sale of its paint. 

For a certain period of time beginning at the time the respondent 
corporation became engaged in the sale of its casein paints and sub
sequently while it was so engaged under the plan or scheme men
tioned and described hereinafter, the said Jeffay was and continued 
to be one of the officers of respondent corporation until he was sue-
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ceeded as such in or about l\farch 1933 by one Norman W. Engle· 
hart, who then purchased from said Jeffay 35% of the capitol stock 
of the respondent corporation and became and since continues to be 
its president. 

One Lester P. Van Duzer purchased 65% of the capital stock of 
the respondent corporation from said J effay in or about FebruarY 
1932 and he then became and has since continued to be vice president 
of respondent corporation. The entire capital stock of respondent 
corporation, including that in the name of or held by Norman W. 
Englehart, is under the control of said Lester P. Van Duzer. Prior 
to his connection with respondent corporation the said Lester p, 
Van Duzer was not at any time associated or connected with the 
paint industry or the sale of paint. 

One Benjamin H. Cappe is the secretary and treasurer of respond· 
ent Parco Products Incorporated. He has had experience in the sale 
of roofing materials and paint to dealers throughout the United 
States who have beeen engaged in the resale of such products. IIe 
has been connected or associated during all the times since long prior 
to his connection with respondent corporation, with the sale of roof· 
ing materials and paints to dealers throughout the United States 
who have been engaged in the resale of such products. 

On January 23, 1934, the Federal Trade Commission issued its 
complaint against Duralith Corporation, above referred to, and 
others, Docket No. 2157, stating its charges to the effect that Duralith 
Corporation was employing unfair methods of competition in colll· 
merce in the sale of casein paint substantially the same as the 
methods now charged in the complaint herein were employed bY 
respondents. 

On March 29, 1935, the Federal Trade Com,mission made and 
issued its findings as to the facts concerning the methods of the sale 
of its casein paints by the Duralith Corporation u.nd its conclusion 
that they were unfair methods of competition in interstate coJll· 
merce in violation of the provisions of Section 5 of an Act of Con· 
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes," and the Commission on the 29th day of March 
1935 upon its said findings of fact and conclusion issued its order 
to cease and desist restraining the Duralith Corporation and its 
co-respondents, William and Harry 'Veiner, from the use of methods 
employed by them in the sale of the Duralith Corporation's said 
paints, which the Commission had fouitd were unfair methods of 
competition in interstate commerce. 
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The respondents herein at all times mentioned in paragraph 3 
hereof knew, or with the exercise o£ reasonable care should have 
known, that the methods employed by the respondents mentioned 
and described in the complaint herein were unfair methods of com
petition employed by them in the sale of the corporate respondent's 
casein paint. 

PAR. 7. Paints having a casein base, or casein paints, sometimes 
referred to as cold water paints, have a limited use and are in small 
demand when sold at fair prices in comparison with oil paints or 
other paints which are in large demand and in general use at the 
Prices at which they have been sold by competitors of the respond
ents prior to and during the times above mentioned. 

During all the times mentioned and referred to in paragraph 
3 hereof, the respondents, for the purpose of fraudulently ob
t~ining large sums of money respectively from dealers in various 
hnes of merchandise throughout the United States, employed a plan 
01' scheme, more particularly hereinafter mentioned and referred to, 
?Y means of which they fraudulently induced the dealers to enter 
lnto alleged contracts to be the sole distributors, respectively, of the 
l'e~pondents' paints in their respective communities, or within cer
tain defined territory and as a principal purpose and result of such 
alleged contractual arrangement, such dealers in merchandise were 
fraudulently induced to buy large stocks of "Artwall" and "Part
Wall'' paints for which there was no dealer or consumer demand and 
at excessive dealer prices fixed by respondents far above the regular 
h1arket prices to dealers for such or other kinds of paints, prices not 
only excessive as prices to dealers for resale but prices which were 
(':lrcessive as retail prices for the purchase of the paints by con
sumers or others for use, and at which the paints could not be resold 
to consumers or others for use, except in occasional inconsiderable 
quantities. 

PAn. 8. Pursuant to respondents' plan or scheme and as a part 
thereof, the corporate respondent's officers and respondent Goldberg, 
taking casein paints sold by them under the names "Artwall" and 
"Partwall" as the subject matter, means or device, fraudulently to 
obtain large sums of money from the dealers referred to, from the 
snie to them of large stocks of the paints under the pretense that 
the dealers were made sole distributors thereof in their respective 
localities, as above stated, adopted and made use of the corporate 
form, Parco Products Incorporated, as an instrumentality to repre
sent them as well as to conceal them as individuals as the sellers of 
the said paints, and to aid more effectively to accomplish the object 
and purpose of the said plan or scheme. 
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In further pursuance of the plan or scheme and as a part thereof, 
the respondents employed agents or salesmen to make surveys of the 
dealers in various lines of merchandise in communities or localities 
in the various States to discover and to contact such dealer or dealers 
in such places who were established, successful, and of sound finan· 
cial rating or standing sufficient to perform any agreements or obli· 
gations into which they might be induced by respondents to enter 
and preferably those dealers who were not then carrying paint for 
sale, and to offer to make such dealer or dealers, as they contacted 
of said financial rating or standing, the sole distributor or distribu· 
tors in their respective communities or in certain territory for the 
sale and distribution of respondents' paints, on the understanding, 
however, that the contract, making the dealer the sole distributor of 
respondent corporation, was subject to the approval of the respond· 
ents and to be made at the office of the respondent corporation in 
New York City which the dealer prospect so contacted was invited 
and urged to visit, at respondents' expense, to discuss the final ar· 
rangements and closing of the contract. 

In further pursuance of the plan or scheme of respondents re· 
ferred to and as a part thereof and with the knowledge of the re· 
spondents, the respondents' agents and salesmen, in the usual course 
of their employment and in contacting the dealers, were to make 
many representations purporting and represented to be matters of 
fact concerning the corporate respondent, its officers and management 
and its and their financial ability to perform their obligations, and 
concerning its and their financial and business connections with other 
persons, firms, and corporations; and were to make demonstrations 
of the use of respondents' paints and representations concerning the 
nature, quality, and uses thereof, the dealer and consumer demand 
therefor and the marketability of the paints and the terms and 
conditions under which they would be sold to the dealers as respond· 
ents' sole distributors thereof, all in such manner, form and substance 
that as a natural consequence thereof the dealer or dealers who were 
so contacted and to whom the demonstrations of the paints and rep· 
resentations above referred to were made, would credit and rely upon 
them as facts reliably supported to such extent that the dealers would 
not respond to the natural thought or impulse, usually occurring ~o 
them when dealing with persons previously unknown, to make ordt· 
nary and prudent inquiry or further investigation of the facts and 
things so demonstrated and represented which involved future finan· 
cial and other responsibilities on their part. 

In further pursuance of th~ plan or scheme of respondents referred 
to and as a part thereof, the corporate respondent's officers and more 
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Particularly its sales executive, respondent Goldberg, were to receive 
the dealer so contacted by respondent's agents, as above set forth, 
Upon his visit to the New York office of the corporate respondent and 
then and there to make similar demonstrations and statements pur
porting to be facts and representations concerning the proposed 
Undertaking of the dealer to become the sole distributor of the re
spondents' paints and the making of a distributor's contract therefor 
With the respondent corporation. Such representations made to the 
Q.ealer by the corporate respondent's officers and respondent Gold
berg were in the general nature of a summary and confirmation, 
\l'ariously when the occasion arose, of the demonstrations, statements, 
and representations previously made to the dealer by the respond
ents' agents or salesmen and were in general devoted to statements 
and representations concerning the financing of the dealer distribu
tor under the contract and details stated in general terms of what 
the contract would include as obligations of the corporate respondent 
as a party thereto. 

The respondents relying upon the trust and confidence of the 
Proposed dealer distributor, inspired and developed by the demon
stration, statements and representations of their agents and salesmen, 
above mentioned and referred to, prior to his visit to respondents' 
N"ew York office, were prepared to make adroit statements and argu
Inents to the dealer of the advisability of closing or executing the 
<!ontract, all tending to prove that the dealer as a distributor would 

. Inake large sales of respondents' paints which the respondents would 
assist in financing and represented were in enormous demand, so 
that there would be no risk to the dealer in assuming the relation of 
~istributor and that as such distributor he would enjoy large profits 
ln the sale of the respondents' paints which he otherwise would not 
have. 

PAR. 9. The fraudulent plan or scheme employed by the respondents 
above described and referred to was one briefly described as high 
P.ressure salesmanship, an euphony employed with respect to ques
tionable methods or practices generally beyond the accepted bound
aries of fair and honorable salesmanship, and consisting, for exam
pi~, on the part of respondents in the instant case, among other 
th_Ings, principally of misrepresentation of facts to prospective dis
tributors and false implications arising therefrom and depending 
Upon the psychological reaction of dealers to such salesmanship in 
such manner that his confidence was obtained and he was lulled into 
such condition that he was prevented as intended thereby, from ap
Pl~ing the rule of caveat emptor and was in consequence subject to 
being meretriciously and fraudulently hurried into.executing a one-
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sided alleged contract, unfair and burdensome in its obligations only 
to him and profitable to the respondents only, and an instrument 
useful in compelling or extorting payment of money from him, al· 
leged to be due under its terms, because of the trouble and expense 
of interposing legal defense thereto. 

PAR. 10. In pursuance of the plan or scheme of the respondents 
above set forth, the respondents employed agents or salesmen and 
caused them to make and they made surveys of the wholesale and 
retail dealers in various localities throughout various states, such 
as dealers in hardware, lumber, plumbing, and building supplies, 
builders and contractors, machine and supply companies, dealers in 
refrigerating and heating equipment, distributors of groceries and 
beer, and of coal, coke, and oil, dealers engaged in the sale of haY 
and seed and in other lines of merchandise, including individuals 
and firms engaged in the occupation of plasterers, and principallY 
such dealers, in preference to dealers in paints who might haV'e 
knowledge thereof and be acquainted with market conditions for the 
same. The respondents' agents or salesmen thereupon contacted 
among such dealers those who were considered of the sound finan· 
cial rating and standing above mentioned and proposed to them that 
they become sole distributors in their respective localities for the 
respondents' paints, and by demonstrations of respondents' paint:~ 
and various representations, more particularly referred to in partt· 
graph eleven hereof, induced many of the dealers to visit at respond· 
ents' expense the respondents' offices in New York City for the pur· 
pose of considering and negotiating a contract as sole distributor 
for respondent corporation. 

PAR. 11. The salesmen of the respondents employed to surveY 
and contact the dealers as above set forth, in the course of their 
employment, and the officers and agents of the corporate respondent 
including respondent Goldberg at the offices of the corporate respond· 
ent in New York City, among other things, demonstrated the appli· 
cation of respondents' paints on various surfaces, to some slight 
extent, to dealers who were induced to visit respondents' offices at 
New York City and in connection with such demonstrations stated 
and represented, among other things, that the paint was an unusual 
and successfully used casein or cold water paint for practically all 
Interior painting, implying that it was a new discovery in paints 
that had been successfully introduced and was in substantial demand 
by consumers and by dealers for resale; that the formula for the 
paint was the creation of a famous chemist; that it was washable 
after being applied to surfaces painted by it; that a gallon of the 
paint when mixed with % of a gallon of water and applied or 



PARCO PRODUCTS, INC., ET AL. 1071 
1062 Complaint 

painted was washable; that it can be cleaned with water after thor
oughly drying for approximately 30 days; that it requires only one 
coat and leaves no disagreeable odor; that it stands up under ex
posure to light; that the paint is indestructible under normal usage; 
that finishes can be obtained by amateurs that require experts with 
other materials; that it is a revolutionary product in the paint in
dustry; that there is no concern that can make a material as good 
as "Artwall," sell it for less money, do what respondents do, and 
rnake a fair profit; that "Artwall" or "Partwall" paste mixed with 
two quarts of water to the gallon gives satisfactory results in paint
ing and gives coverage with one coat; and respondents, and their 
salesmen and agents exhibited photostatic copies of parts of small 
trial orders of the paints by some of the largest business organiza
tions in the United States and stated that such purchasers were large 
and regular users of the paints. 
. Respondents' salesmen, officers of the corporate respondent, and 
Its agents represented to the dealers, among many other things, that 
Lester P. Van Duzer, re::;pondent's vice president, had been asso
ciated in the paint business for many years; that the corporate 
respondent was backed by extremely well known financiers who did 
not wish to have their names disclosed; that it was the subsidiary 
of a large paint concern and therefore financially able to carry on 
its business and perform all its obligations. 

The respondents, their salesmen, officers and agents represented to 
the dealers, respectively, among many other things, that under the 
contract made between them and the corporate respondent they 
Would be the sole distributors in their respective territories which 
it was represented to them would be virgin territory, including the 
implication that respondents' paints had never been previously sold 
in such territory; that respondents would organize a competent 
sales force for such distributors and instruct them in soliciting 
orders for the paints in the territories of the dealers and would turn 
over to them all inquiries and orders received for the paints by the 
respondents, implying that such inquiries and orders had been and 
w·ere being frequently received by the respondents with respect to 
orders for substantial quantities of the paints; and respondents made 
representations as to various advertising matter which they were to 
furnish to the dealers and regarding the financing of the business 
done by the dealers in the sale of the paints to the effect that dealerst 
acting as sole distributors, were merely to warehouse the material 
and distribute it as orders came in to them from purchasers; that 
there were distributors of respondents' paints who would not sell 

l08121m--so----7o 
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their distributorships for $50,000; that there were only two other 
water-mixed paints in paste form on the market and that these two 
products were inferior to respondents' paints and were selling at 
approximately the same price as respondents' paints, namely $3.15 
per gallon, and the respondents made it a practice in enforcing pay· 
ments of monies due for the sale of the paints to dealers in conse· 
quence of the above demonstrations, statements and representations, 
to assign to others their rights to the amounts claimed by them to be 
due from the dealers in order that the dealers might be compelled 
through legal process to make payment, without the opportunity of 
raising defenses to legal action brought by the assignee of the claim 
that they would have been enabled to interpose had the claims been 
sued upon by the respondents. 

PAR. 12. The statements and representations made by respondents, 
their agents and salesmen mentioned and referred to in paragraph 
eleven hereof, were each and all false and fraudulent statements and 
representations of various facts and conditions to which they ap· 
plied; the respondents' "Art wall" and "Partwall" paints were not 
newly discovered or unusual paint products; they were not products 
made after the formula of a famous chemist but were made after a 
formula of the respondents which was submitted to a certain chemist 
to revise, for the reason that paints produced and which had been 
sold by the respondents under such formula had proved to be unfit 
for use and unmarketable by reason of the composition of the pain&s 
in certain respects; said paints were not washable after being ap· 
plied to surfaces and could not be cleaned with water or otherwise 
after thoroughly drying for thirty days and required more than one 
-coat to cover surfaces painted. . 

The statements and representations that the paints when used 
left no disagreeable odor, that they stood up under exposure to light 
-and were indestructible under normal usage and that finishes could 
be obtained by amateurs that required experts with other materials, 
were each and all false statements and representations in that over 
some surfaces to be painted more than one coat of respondents' paint 
was required and in that respondents' paints had a disagreeable 
odor and did not stand up to exposure to light, were not inde· 
structible under normal usage and finishes could not be obtained by 
.1mateurs that experts with other materials could obtain. 

The statements and representations that the respondents' paints 
were revolutionary products in the paint industry and that· there 
was no other concern that could make a material as good as "Art· 
wall" or "Partwall" paints and sell it for less money and make a 
fair profit were each and all false in that respondents' product was 
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not a new or revolutionary product in the paint industry and in 
that there were concerns in existence long prior to the organization 
of the corporate respondent that were making cold water paints, 
known as casein paints, and who were selling them for less money 
than the respondents offer for sale and have sold their said paints 
and who made a profit. in the sale of such paints. 

The statements and representations of the respondents, their sales
men and agents in connection with the exhibition of photostatic 
})arts of orders of the paints received by respondents by large busi
lless organizations were false statements and representations in that 
the photostatic copies of the orders referred to were carefully made 
Ly the respondents so as not to show the quantities of the paints 
ordered and in that said orders of the business organizations referred 
to were only trial orders and involved only small quantities of re
spondents' paints and most of the business organizations referred to 
Were not and are not large and regular users of the paints. 

The statements and representations that the corporate respondent 
Was backed by well known financiers ..lvere false as well as the state
lllent that it was the subsidiary of a large paint concern. 

The statements of the respondents, their salesmen and agents, that 
the exclusive territory offered to the dealers as sole distributors in 
their respective territories was virgin territory and territory in 
Which the respondents' paints had never been previously sold were 
false in that the territory referred to was not virgin territory as 
to the sale of respondent's paints but was territory in which such 
Paints had previously been sold by others, either the respondents 
themselves or those who had previously been made distributors of 
the paints by the respondents. 

The statements and representations that the respondents would 
organize a competent sales force and instruct it in soliciting orders 
~~r the paints in the territory of the dealers who contracted to be sole 
distributors of the respondents, were false statements in that the 
l"espondents did not make competent efforts to organize such sales 
forces and to instruct them in soliciting orders and these statements 
and representations were made to so many dealers who entered into 
~listributors' contracts with the respondents and were in so many 
Instances not kept or observed by the respondents that the respond
ents knew when making such statements and representations that 
they never intended to make more than a formal performance of such 
}Jrornises such as would be sufficient as an effort to keep the matter 
of performance in suspense pending the time when the obligations 
of the distributors to make payments for the paints they were in
duced to purchase would become due. 
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The statement of representations that inquiries and orders re
ceived by the respondents from the respective territories of the 
dealer distributors would be turned over to the dealers were false 
and fraudulent in their implication that such inquiries and orders 
in substantial number had been and were being received by the re
spondent which was not the fact. 

The statements and representations made that the respondents 
would furnish the dealer distributors with advertising matter and 
regarding the financing of the business done by the dealers in the 
sale of the paints and that the dealer distributors were merely to act 
as warehousemen for the material and distribute it as orders came in 
to them from purchasers were each and all false statements and rep
resentations both as to the facts themselves and to the implications 
arising from the statements in that the respondents did not furnish 
the advertising matter to the dealers which they had represented 
they would furnish nor do the financing of the business done by 
dealers, and in that the distributors were not merely to act as ware
housemen, in that the amount of aJ.vertising matter which they in 
most instances furnished dealers was inadequate to the decent per
formance of the respondents' promises in that respect and such fail
ures to furnish the adwrtis.ing- referred to wPre so numerous that 
respondents well knew at the time such representations were made 
that they would not perform the promises to the extent that they 
knew they had led the dealer distributors to expect. The statement 
that there were distributors of respondents' paints who would not 
sell their distributorships for $50,000 was wholly false in that there 
was no such distributor who would not sell his distributorship for 
much less and in that most of responJ.ents' distributors endeavoretl 
to return respondents' paints and cease being respondents' uistribu· 
tors and were willing to do so even though they sustained consider
able loss in their transactions with the respondents. 

The statements of the respondents that other water mixed paints 
in paste form on the market were inferior to respondents' said paints 
and were selling at approximately the same price as respondents' 
paints, 'vere false statements and representations in that the prod
ucts referred to were not inferior to respondents' paints and were 
selling at lower prices than respondents' paints. 

PAR. 13. In consequence of the statements and representations made 
by the respondents, their agents and salesmen, many dealers among 
those above referred to were fraudulently induced. to enter into dis
tributor contracts with the respondents as a result of- which large 
quantities of respondents' paints were delivered jnto the hands of 
the dealer uistributors respectively under their alleged contractual 
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liability to pay for the same. The paints so delivered to the dealers 
Were not as represented as to their marketability and demand foL" use 
by consumers and in consequence thereof the dealers were unable to 
sell, or move, more than inconsiderable quantities thereof and tho 
said stocks of paints were and became known as "distress merchan· 
dise," meaning thereby that it was merchandise that was offered on 
the market in competition with oil paints and other casein paints at 
Prices much below the prices paid for the competing paints referred 
to and at which they were sold. 

PAR, 14. The above statements and representations made by the 
respondents' agents and salesmen had the capacity and t('ndency to 
deceive and m.islead dealers in various lines of merchandise to whom 
they were made into entering into alleged contracts to act as dis
tributors of the respondents' paints and to accept deliveries of large 
stocks of respondents' paints at exorbitant prices as above stated; and 
~lso the capacity and tendency to deceive and m.islead such dealers 
In merchandise into the belief that the statements regarding the use 
and application of the rPspondents' paints were true and into causing 
the dealers to pass on such represel).tations to members of the public 
Who bought respondents' paints, on occasions, from the dealers. In 
<!onsequence thereof the dealers who were so deceived. and misled, 
acquired large stocks of respondents' paints which they could not sell 
or move at the prices at which they allegedly contracted to pay for 
the same and in order to move or close out the whole or parts of such 
stocks of paint the dealers were compelled to offer or throw the same 
Upon the market for sale at prices much less than those they had 
allegedly contracted to pay respondents therefor, or at any price or 
Prices at all which they could obtain for it, thereby causing the 
market for both oil and casein paints to be demoralized and the trade 
?f dealers in oil and casein and other paints to be injured and trade 
In paint was thereby diverted to respondents from their competitors . 
.A..s a result of the deception of the public by means of the statements 
and representations of the respondents above mentioned and referred 
to members of the public were deceived and misled into purchasing 
respondents' paints in the belief that they were purchasing paints 
Which were washable and had no disagreeable odor, among others 
0.f the representations and statements of the respondents above men· 
honed and referred to, and trade in paints was thereby diverted to 
respondents from their competitors. 

PAR. 15. The above acts and things done and caused to be done by 
the respondents were and are each and all to the prejudice of the 
PUblic and of respondents' competitors and constitute unfair method~ 
of competition in commerce within the meaning and intent of Section 
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!) of an Act of Congress, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved September 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled, "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on the 23rd day of September, 1935, is
sued its complaint in this proceeding and thereafter caused it to be 
served upon the respondents, Parco Products, Inc., and Solomon L. 
Goldberg, charging them with the use of unfair methods of competi· 
tion in commerce in violation of the provisions of said act. 

The respondents filed their answer to the complaint on December 4, 
1935, and thereafter testimony and evidence in support of the allega· 
tions of the complaint were introduced by Edward E. Reardon, Esq., 
attorney for the Commission, before John L. Hornor, Esq., an ex· 
aminer of the Commission, theretofore duly designated by it, and in 
opposition to the allegations of the complaint by Herbert S. Vogel, 
Esq., attorney for the respondents; and the testimony and evidence 
were duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing be· 
fore the Commission upon the complaint and the answer thereto, the 
testimony and evidence, and the brief in support of the complaint; 
and, the Commission, having duly considered the same, and being no'\V' 
fully advised in the premises, finds that the proceeding is in the in· 
terest of the public, and makes this, its findings as to the :facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Parco Products, Inc., is a corpor11.· 
tion, organized March 4, 1930, under the laws of the State of New 
York and having its principal place of business in the city of Ne'\V' 
York. 

PAR. 2. The respondent, Solomon L. Goldberg, is an individual re· 
siding in the city of New York and at all times since on or about Feb· 
ruary 1, 1932, he has been and still is the manager of the business of 
the respondent, Parco Products, Inc., and its sales executive in charge 
and control of its agents and salesmen and of the methods employed 
in the sale and distribution o:f the paint sold by Parco Products ns 
hereinafter mentioned. 
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PAR, 3. The respondent Parco Products, Inc., is and has been, since 
sometime in April 1932, engaged in the sale and distribution of a 
lithopone casein paint under the brand or trade names "Artwall" and 
"Partwall" which it has sold principally to dealers for resale, as well 
as to members of the public for use, purchasers of the paint, located 
in various States of" the United States other than New York, or the 
State of origin of the shipment. 

Respondent Parco Products, Inc., has caused its "Artwall" or
"Partwall" paint, when so sold by it, to be transported from New 
! ork, or the State of origin of the shipment to the purchasers located 
1n said other States. 

PAR. 4. Prior to and during all the times above mentioned or re
ferred to, other individuals, firms, and corporations, located in various 
States of the United States, hereinafter referred to as sellers, are and 
have been engaged in the manufacture, sale, and distribution of 
casein paints and oil paints and the sellers have sold and distributed 
their paints to dealers for resale and to the public for use, purchasers 
thereof, located in States other than the State of the seller, or the 
State of origin of the shipment. 

The sellers, respectively, have caused the paints when so sold by 
them, to be transported from the State of the seller, or from the 
State of origin of the shipment, to the purchasers located in said other 
States. 

PAn, 5. The respondent Parco Products, Inc., during all the times 
Inentioned and referred to in paragraph 3 hereof, is and has been in 
substantial competition in interstate commerce with the other in
dividuals, firms, and corporations, referred to as sellers in paragraph 
4 hereof, in the sale of its "Artwall" or "Partwall" paints. 

PAn. 6. The followinO' individuals were connected with Parco 
~roducts, Inc., prior to tl1e issuance of the complaint by the Commis
Sion in this proceeding: 

Philip Jeffay, a British citizen, 44 years of age, born in Scotland, 
Who has been in this country 15 years. At his instance the respond
ent Parco Products was incorporated as set forth later herein. 

The respondent Solomon L. Goldberg, above mentioned, who pro
Inoted taking over of Parco Products, from Jeffay, up to that time 
an inactive corporation, and its employment in the business of the 
sale of paint, including the casein paint called "Artwall" or "Part
Wall." 
. Goldberg and Jeffay, during the 15 years that the latter has been 
In the United States, were intimately acquainted with each other 
and have visited at each other's homes. 
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Lester P. VanDuzer, who was persuaded by respondent Goldberg 
to put money into the project to engage Parco Products, Inc., in the 
business of the sale of paint, and who became, on or about February 
1932, and still is, the vice president of Parco Products. 

Norman 1V. Englehart, who became president of Parco Products. 
Denjamin H. Cappe, who was secretary and treasurer of Parco 

Products, Inc., and had had experience in the sale of roofing mate
rials and paint. 

PAR. 7. The Commission in a proceeding under its complaint issued 
on January 23, 1934, against the Duralith Corporation and its presi
dent and another, Docket No. 2157, found that the Duralith Cor· 
poration had employed unfair methods of competition in the sale 
of a casein paint and issued its order to the Duralith Corporation, its 
officers and agents to cease and desist from the said methods.1 The 
methods of competition employed by respondents Parco Products 
and Solomon L. Goldberg, hereinafter described were, substantially, 
methods that were employed by the Duralith Corporation and 
restrained by the Commission's above order. 

PAR. 8. Philip Jeffay knew the president of the Duralith Corpora· 
tion quite a few years, and had visited his office quite a few times, prior 
to March 4, 1930. He knew that the Duralith Corporation was 
engaged in the sale of a casein paint in powder form to which, when 
used as a paint, water was added. 

On March 4, 1930, Jefl'ay had just left employment with the 
Sterling :Materials Company and was out of work. Decause he 
wanted a job, he caused the respondent Parco Products to be incor· 
porated on that date. To incorporate Parco Products, J effay 
employed the attorney who was counsel to the Duralith Corpora· 
tion, and shared its suite of offices and the services of its stenog· 
rapher. The attorney for the Duralith Corporation had engaged in 
the prosecution of suits for the collection of money clue from dealers 
on commercial paper given for the purchase price of paint sold by 
the Duralith Corporation. He knew the. paint was a casein paint. 

He knew the nature of the defenses interposed by the defendants 
in those suits, one of which was that the Duralith paint had been 
misrepresented as washable. 

PAn. 9. After the organization of the respondent Parco Products, 
Inc., Jeffay took a job with the Duralith Corporation and allowed 
Parco Products, Inc., to lie dormant without ever haYing been 
engaged in business. He was employed by the Duralith Corporation 
as sales manager in charge of a lot of its salesmen who, as was the 
case with the salesmen of Parco Products in the sale of its paint, were 

l Bee 20 F. T. C. 256. 
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engaged in appointing dealers as distributors of Duralith paint. He 
remained in the employ of the Duralith Corporation as sales manager 
until the end of 1033. In the meantime he also remained as presi
dent of Parco Products, Inc., until l\farch 1933, notwithstanding he 
transferred to Solomon L. Goldberg all of the books and effects and 
aJl of the capital stock of Parco Products on or about February 2, 
1932, as hereinafter set forth. At the end of 1933, Jeffay left the 
employ of the Duralith Corporation. The time when he left the 
employ of the Duralith Corporation was only a few weeks before 
January 23, 1934, when the Federal Trade Commission issued its 
complaint against the Duralith Corporation after a usual prelimi
nary investigation. Shortly thereafter, Jeffay, in or before March 
1034, entered the employ of Parco Products, Inc., as sales manager 
at a salary of $125 a week, in eharge of ten salesmen. In 1933, the 
stenographer named as an incorporator of Parco Products and whose 
services were shared jointly by the Duralith Corporation and by its 
attorney, who was employed to incorporate Parco Products, Inc., had 
become assistant secretary of the Duralith Corporation. 

PAn. 10. Respondent Solomon L. Goldberg, on or about February 1, 
1932, was out of work and vitally interested in getting a job. He 
solicited the interest of Mr. Lester P. Van Duzer in Parco Products. 
lie told him that it was a corporation that had been formed by a 
man who had the roofing business in mind and could be bought very 
reasonably. Thereupon, Mr. Van Duzer put some money into the 
Proposition and 1\fr. Goldberg, on or about February 1, 1932, nrgoti
ated the transfer of the books and seal and the capital stock of Parco 
Products, Inc., from Philip Jeffay for the sum of $150, of which 
$100 was paid Jeffay in cash. .Mr. Van Duzer acquired 65% of the 
stock of Parco Products and became and since then has been its vice 
President. :Mr. Goldberg retained custody of the remaining stock 
for the account of Jeffay until the balance of $50 owing to him was 
Paid, and Jeffay, while acting as sales manager for the Duralith Cor
Poration, remained as president of Parco Products until March 1933, 
e-ven while it was engaged in selling its casein paint as above stated. 

PAn. 11. Parco Products, Inc., was organized as a corporation pri
marily to engage in the sale of a roofing paint. On or about Febru
ary 1, 1932, when control of it was acquired by respondent Goldberg 
and Lester P. Van Duzer, Parco Products did not have a formula 
for the successful manufacture of casein paint. It engaged for a 
short time in the sale of a roofing paint called Sealpor or Lockpor. 
In a transaction on February 4, 1932, it sold a quantity of Sealpor or 
Lockpor to a concern in Massachusetts and in another transaction it 
sold Sealpor or Lockpor, on February 23, 1932, to a concern at 
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Elmira, N.Y. It made one or more other sales of such roofing paint 
between February 1 and April 1932. 

PAR. 12. Substantially the same practices that were later employed 
by the respondents in the sale of its Artwall or Partwall casein paint, 
as hereinafter set forth, and that are alleged to be unfair methods 
of competition, were employed by the respondents in the few sales 
of its roofing paint above referred to. For example, a salesman of 
Parco Products approached the concern at Elmira, N. Y., above re
ferred to. It was never before in the paint business. The salesman 
-stated to its president that he wanted a distributing center for the 
paint and thought that Elmira, N. Y., was the proper place for 
it; that he had looked up his concern and found it was just about the 
best one in that locality. The proposal of Parco Products was that 
they would furnish the Elmira concern with a stock of roofing paint 
called Sealpor or Lockpor and that their agents would come on and 
-sell it; that it was not to cost the Elmira concern anything until it 
was sold by the agents of Parco Products and then the Elmira con· 
cern was to pay for the paint; that the Elmira concern was to be 
the exclusive distributor and receive the paint and warehouse it. 
The Elmira concern signed a distributor's special franchise. The 
I>arco Prounets salesman wrote into the signed franchise an order 
by the Elmira concern for 695 gallons of the paint for the price of 
$799.25. "When the Elmira concern received the bill for $799.25, it 
objected to any further proceeding in the matter or to making pay
ment, claiming it was not according to its agreement. Parco Prod
ucts, Inc., threatened suit but later settled the claim of $799.25 for 
$400. The Elmira concern found no demand for the paint and sold 
it all off at a loss, obtaining about 60 cents a gallon for it instead of 
$1.50, the selling price fixed by Parco Products. 

PAR. 13. Art wall paint, sold by Parco Products, later named Part
wall, and the Duralith paint sold by the Duralith Corporation above 
mentioned, were both casein paints. 

The Duralith paint was in powder form, and required to be diluted 
with sufficient water to the proper consistency when used as paint. 

The Artwall or Partwall paint, containing about 29% of water, 
was in paste form when sold by Parco Products, and required the 
addition of some water when used as paint. 

Casein, a constituent of the paint of the Duralith Corporation and 
the basf.~ of the Artwall or Partwall paint of Parco Products, is the 
ingredient in milli: that forms cheese or curd. Casein in dry form, 
after a period of time, deteriorates, if improperly stored, until it is 
in a condition in which it it not fit to be used for all purposes. If 
water should be added· to casein and it was permitted to stand for a 
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few days, it would then develop an odor obnoxious to most persons, 
such as emanates from a certain cheese product or from stale milk 
long soured and rotted. 

PAR. 14. In or about April 1932, Parco Products, Inc., began the 
sale of Artwall casein paint which it manufactured from a certain 
formula. At first it sold the Artwall paint so made direct to con· 
sumers, certain large corporations in or about New York City, whose 
names and businesses conducted by them are nationally known and 
who are readily recognized by the public to be large users and pur
chasers of paint. The quantities of Artwall paint that Parco Prod
ucts sold to nine, among others, of such large corporations, varied 
from one quart on May 13, 1932, to the Bell Telephone Laboratories, 
to five gallons on May 3, 1932, sold to a large department store. It 
sold one gallon on May 11, 1932, to the Equitable Building 
Corporation. 

The contents of one of the containers of the paint sold to the de
partment store exploded, as did also the contents of the container of 
the. gallon of Artwall pmchased by the Equitable Building Corpora· 
tion. The last mentionl'u paint exploded all over the ceiling, all over 
the. employee examininO' it, all over the floor and "stunk out" the en-

• 1:> 

hre room where it was kept. It smelled like rotten eggs. 
The nine large purchasers of Artwall paint above referred to in

cluded, besides the Bell Telephone Laboratories and The Equitable 
Building Corporation, the following, all of New York City: The 
Consolidated Edison Company, formerly The Consolidated Gas Co. 
of New York; The Singer Building Rental Department; The Chrys
ler Building Corporation; The Cross & Brown Co., real estate opera
tors, managing large properties in mid-town New York; and, the 
Shattuck Co., operating Schrafft's Stores; also, L. Bamberger & 
Co., a large department store at Newark, New Jersey; and, The Solo
Horton Brush Co., which is not actually a user of paint and never 
Used in the past more than % gallon of paint in a period of one 
Year. None of these nine concerns, among many other consumers 
'~ho bought trial quantities of Artwall paint were ever in any posi· 
~Ion, by reason of the purchase and use of the paint, to recommend 
Its purchase and use to others. At least two of the nine concerns 
lnentioned above wrote to the respondents requesting them not to refer 
Prospective purchasers to them concerning their use of the paint. 

PAn. 15. Sometime shortly after Parco Products, Inc., made the 
first sales of Artwall paint above referred to, the formula for the 
Paint was submitted by respondent Goldberg to a chemist for cor· 
rection or revision and the chemist was engaged in that work for 
a period of a month or two. However, Artwall paint manufac:tured 
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later under its revised formula and sold by Parco Products in 19331 
was examined and analyzed. It was found to have "soft-settled" in 
its container and also to have a disagreeable odor such as above de
scribed. By "soft-settled'' it is meant that the paint was getting into 
a condition where the liquid in its composition was coming to the top 
and the part of the paint which settled in the bottom of the container 
was becoming hard. Such soft-settling in casein paint is a condition 
that is objectionable in the use of the paint and to its sale commer
cially for, in some instances, that condition progresses until the paint 
becomes so hard it cannot be used. The respondents received com· 
plaints from purchasers, whom they induced to buy large quantities 
of Artwall and Partwall paint, that it had become so hard it could 
not be used or sold for use. One of these complaints was made in 
October 1934. A representative of Parco Products examined the 
paint complained of in this instance. He said it was useless and 
ordered it returned to Parco Products for a replacement. 

PAR. 16. The respondents, having caused Artwall paint to be 
purchased by numerous large nationally known consumers, amongst 
others, in comparatively small or trial quantities, as above mentioned 
in paragraph 14 nereof, proceeded to use, and they used such 
sales as recommendations or testimonials of those purchasers, as here· 
inafter set forth, among other means to the same purpose, falsely to 
induce dealers to believe that the Artwall paint was in practical use 
a proven success, and that there existed a very large demand for its 
purchase and use in large quantities by large users of paint through
out the United States, such as large industrial and institutional 
organizations. 

In order to use the purchases of those small or trial quantities, 
indicating the purchase and use of the paint by large and discrim
inating purchasers and users, as recommendations or testimonials of 
the proven success of Artwall paint and a consequent large exist· 
ing demand for its purchase and sale by consumers, the respondents 
caused the purchasers' orders, bearing the names of those consum· 
ers, to be photographically reproduced in part, with the figures rep
resenting the amounts and prices of the paint omitted. The re
Bpondents assembled a great many of such photographs, bound in 
portfolio form, and exhibited and caused their agents and salesmen 
to exhibit thE>m to dealers, prospective purchasers of Artwall paint, 
stating at the same time, and causing their sa.lesmen and agents to 
state to the dealers that those concerns were large purchasers and 
users of Artwall paint. 

PAR. 17. The unsatisfactory formula under which the respond
ents at first manufactured and sold Artwall paint was revised about 
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the middle of 1932, and the respondents were then prepared to manu
facture the paint under the revised formula, under which the paint 
produced also was an inferior paint. In some instances it was found 
to be useless and unsalable, as above set forth. 

The respondents began the business of the manufacture of Artwall 
paint under the revised formula and its sale in wholesale quantities 
to dealers about the middle o£ 1932. The selling price of the paint 
to dealers in wholesale quantities was fixed by the respondents at 
~2.05 per gallon, regardless of the amount purchased. The price at 
which the dealers were to resell the paint to consumers was fixed by 
l'espondents at $3.15 per gallon. Substantially all dealer~purchasers 
Were required to make the price to consumers $3.15, regardless of 
the amount purchased. The respondents warned dealers that they 
Jnust sell to consumers at $3.15 a gallon, otherwise they would be 
cut off by respondents from further purchases of the paint. 

During all the times the respondents were engaged in the sale 
of Artwall or Partwall casein paint there were other manufacturers 
of paint, competitors of Parco Products, Inc., whose products were 
being, and for some time had been, successfully purchased and used 
Ly consumers. Casein paint was, and had been sold by such com
petitors to dealers at prices ranging from $1.00 to $1.29 a gallon, and 
resold by dealers to consumers at prices from $1.75 to $2.10 a gallon. 
l~oth dealers and consumers, respectively, could freely purchase such 
competing paint in any quantities, from one gallon upwards. 

Prior to the time in 1932 when the respondents began the sale of 
Artwall paint in wholesale quantities, it sold the paint to a large 
number of consumers in gallon quantities, at from $2.50 to as low 
as $1.95, or in other words, at considerably less than the price at 
Which they later sold it to dealers for resale, or at from 65 cents 
to $1.20 a gallon less to consumers than the price of $3.15 which 
they later suggested and required dealers to obtain from consumers, 
l'egardless of quantity. Indicative of the cost of production of Art
\vall paint to Parco Products is the fact that, an arbitration com
lllittee, acting under the arbitration clause in respondent's contract, 
decided the matter by directing that the balance of 1,750 gallons 
-of paint which the dealer had on hand, should be returned to Parco 
Products at the price of $2 a gallon or, in the alternative, that Parco 
Products was to pay the dealer $1,250, the dealer to retain the 1,750 
gallons of paint. Parco Products could thus have repossessed itself 
-of 1,750 gallons of paint at the price of about 70 cents a gallon. The 
l'espondents paid the dealer the alternative award of $1,250, rather 
than take back the 1,750 gallons at 70 cents a gallon. 
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PAR. 18. During all the times from about the middle of 1932 until 
up to the present time, the respondents, their agents and salesmen, 
have represented to dealers, for the purpose of inducing them to 
enter into contracts with Parco Products, Inc., which included orders 
for large wholesale quantities of Artwall or Partwall paint, among 
other things, that the vice president of Parco Products, Lester P. Van 
Duzer, had been associated in the paint industry before his connec
tion with Parco Products; that Parco Products was backed by well
known finaflciers and was a subsidiary of a large oil paint 
corporation. 

These representations were wholly false. Lester P. VanDuzer was 
not at any time associated with the paint industry before his connec
tion with Parco Products. Parco Products was not backed by any 
well-known financiers. There was no financial interest connected 
with or associated with it outside of its own officers and stockholders. 
Parco Products was not a subsidiary of any large or small oil paint 
corporation. 

The respondents, their agents and salesmen, represented among 
other things respecting the nature and quality of Artwall or Partwall 
paint, that it was a one coat paint, meaning that one coat of Artwall 
or Partwall paint would cover a surface to be painted, whereas in 
the case of oil or other paints, two or more coats would be required; 
that it was a new discovery in paint, an unusual casein or cold water 
paint; that when applied as paint it left no disagreeable odor; that 
it left no hot spots; that it could be used by amateurs or persons 
inexperienced in painting to obtain a finish that, with the use of 
other paints, could only be obtained by· professional painters; and, 
that it was washable. 

The above representations concerning the nature and quality of 
Artwall paint were each and all false. Artwall or Partwall paint is 
not anifhas not been a one coat paint. It leaves a very disagreeable 
odor, apparently from decomposing casein, an odor described by pur
chasers to be like the odor from certain cheese or rotten eggs; hot 
8pots appeared on walls painted with it; it could not be successfully 
applied in painting walls or other surfaces by amateurs or persons 
inexperienced in painting. In many instances, professional painters 
found they could not successfully paint various surfaces with it that 
could be painted successfully with other paints. 

The respondents, their agents, and salesmen, represented to dealers 
that the territory assigned or to be assigned to a distributor of Art
wall or Partwall paint was virgin territory and that the dealers, as 
distributors, would have the exclusive sale of the paint in that terri
tory; and, that Parco Products would organize and instruct a compe-
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tent sales force for the dealers who entered into contracts with it as 
distributors of its paint. 

The representations that the territory assigned to the distributo1· 
Was virgin territory and that the distributor would have exclusive
sale of the Artwall or Partwall paint therein, were false. In many 
instances where such representations were made, the dealer learned 
later that others before him had entered into similar contracts with 
Parco Products, were unable to dispose of the paint acquired simi
larly by them and ever since had most of the paint remaining on hand 
because it was unsalable and they were unable. to sell it or to retum 
it to Parco Products, Inc. The representations that Parco Products 
Would organize and instruct a competent sales force for its distribu
tors were not bona fide representations. Usually only one or tw<> 
days was spent by the representatives of Parco Products in selecting 
organizing and instructing a sales force, consisting sometimes of only 
one or two, or at the most six or eight salesmen, who afterwards, in 
every instance from Massachusetts to Wisconsin, left their employ
ment in the sale of the paint because there was no demand existing 
for the paint and it was otherwise unsalable. After such slight 
efforts to organize and instruct a sales' force, the respondents made 
no further efforts to assist distributors in selling the paint and the· 
circumstances in connection with the paint and its sale, on the whole,. 
Were such that no matter what efforts were put forth by the respond-· 
ents, no sales force could be assembled that could possibly sell Artwall 
or Partwall paint at the prices to consumers that the respondents 
obtained per gallon from its dealers who bought it for resale. 

PAR. 19. The respondents sold a total of 44,033 gallons of Art waH 
or Partwall paint from 1932 to 1935 to at least 61 dealers in eight 
States for substantially all of which they obtained $2.05 a gallon,. 
or a total amount of approximately $90,267. · 

In selling the paint, the respondents furnished their salesmen with 
a governing sales talk containing representations which the salesmen 
Were to make to the dealers whom they approached. The salesmen 
made statements and representations to dealers substantially in ac
cordance with the sales talk in every instance of their transactions 
With the dealers. In the sales talk, the respondents' salesmen, in 
contacting the dealers, 'stated to them that they were not authorized 
by Parco Products to offer them the appointment to be a distributor
of the paint but that the officials of Parco Products, who were in 
:New York City, must first pass upon their selection to be distribu· 
tors of the paint. Thereafter, substantially all the dealers who were 
appointed distributors visited the New York office of the respond
ents, and on such occasions the same representations mentioned and 
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referred to in paragraph 18 hereof, and those set forth or indicated 
in the sales talk, were made to the dealers, respectively, by the repre· 
sentatives of Parco Products in New York City, and on all such 
occasions particularly by respondent Solomon L. Goldberg. The 
sales talk referred to was in substance as follows : 

I am here to place with one distributor in this t('rritory a business propos!· 
tion with a material that has wry little competition, the nature of which 
is unusual, requires very little or no tim~ or personal attention and is ~old 
through an advertising campaign conducted by my rompany-a plan wherebY 
the consumer is not asked to buy one penny's worth of merchandise until be 
has tried, at our expense, a generous sample which is furnished by us for the 
purpose of proving to the consumer's entire satisfaction that our merchandise 
is the best and most economical: the consumer is not asked to purchase until 
he has actually seen the demonstration or tested the product; a plan wherebY 
every order or inquiry that comes to us from this territory is referred to tbe 
distributor; a plan whereby the distributor does not carry any dead stock on 
his shelves; a plan whereby my company assists the distributor In financing 
the business; a plan whereby we help build a selling organization for the 
distributor. If I could satisfy you that this material is an absolute necessitY 
for which there is an enormous market, and if I could show you how it Is 
possible to make a substantial turnover on a profitable basis and the plan con· 
tains all the features I have mentioned, would yon be In a position to expand 
your business with additional lines? Now where Is your desk, so I can tell 
you all about the famous, revolutionary one-coat paint and Its distribution. 
(After being seated): Mr. Prospect, I tell you we have investigated a few con

.cerns in this town In order to satisfy ourseln•s as to whom we shall offer tbe 
distribution of our paint, and your name appears on our list. This does not 
mean that I am authorized by my company to place it with you-My companY 
must pass upon it. 

PAR. 20. In making the false statements and rPpresentations above 
mentioned and referred to, including the statements and representa
tions indicated in the sales talk of their salesmen and. agents, re· 
ferred to in paragraph 19 hereof, the respondents adopted and put in 
practice a systematic method or proced.ure which was designed to and 
did accelerate the decision of the d.ealers with respect to entering 
into the agreements while they were under the influence or domi· 
nance of the false statements and representations. 

The essential features of the method and procedure referred to, 
consisted first in causing agents or salesmen to travel and make 
surveys of d.ealers in the various communities or trading centers, and 
to interview among those dealers one or more whose financial or 
credit standing was found to be satisfactory, and preferably those 
not engaged or experienced in the sale of paint and to make state
ments that tended to and did overcome the natural sales resistance 
on the part of dealers to purchase large quantities of paint, the mer· 
chandising of which was unfamiliar to them. To that end, the re· 
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spondents' agents and salesmen stated to the. dealers they contacted 
that they were not interviewing them for the purpose of selling any
thing, and then, following the false representations concerning the 
respondent, and its paint and concerning its finacial associations or 
connections, the demand for the paint and the possibilities of 
large profits in its sale, they stimulated the :interest of the dealers so 
incited by stating that their appointment as exclusive distributor of 
the paint could only be made by the officials of Parco Products at its 
New York office; that they, the salesmen, having investigated and 
approved the selection of the dealer in question, would recommend 
his appointment, and they offered to pay his expenses to and from 
New York where he might, they said, if satisfactory to those officials, 
obtain the appointment as distributor in his territory. 

PAR. 21. In the light of all the facts regarding the prices of com
petitive casein paints to dealers and to consumers and the prices 
Paid for its products to Parco Products, Inc., by dealers who, re
~pectively, from time to time, over a period of four years, entered 
Jnto contracts to act as distributors of its paint and none of whom, to 
the respondents' knowledge at all times, were able to dispose of the 
Paint except at great loss, if at all, and in the absence of any proof 
~hat any dealer-distributor purchased more of the paint after the 
~nitial shipment, it is reasonable to infer, and the Commission finds 
It is the fact, that the object of the respondents in securing distributor 
contracts from dealers was solely to include therein orders for as 
large an amount of the paint as was possible with no reasonable hope 
or expectation of their making any further sales to the same dealers. 
Outside of those one-time sales, and the receipt of payment for the 
Paint, the respondents neither evinced nor had further ,interest in the 
dealers' contracts or their resale of the paint. 

To succeed in making such sales to dealers the respondents caused 
the transactions with the dealers to be begun with a preliminary 
approach by agents, called salesmen, who were merely false propa
gandists or cappers, and to be concluded with the dealers at the New 
York City offices of Parco Products, invariably by respondent Gold
berg in the name of the respondent company. 

PAR. 22. The pUTpose of the respondents in sending salesmen or 
agents to make the first contact with dealers and the effect thereof 
~as to break down the dealers' sales resistence and stimulate the"ir 
lnterest sufficiently to cause them, or their representatives who had 
~uthority to execute contracts, to visit the offices of Parco Products 
In New York to consider, primarily, not the purchase of paint but 
the proposal to become a distributor of respondents' paint. At New 

158121 "'-39---71 
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York the dealers were invariably met by respondent Goldberg, whose 
efforts were ostensibly directed to selling them the proposition of 
becoming distributors and securing their signatures to agreements 
to act as distributors of the paint. Up to the moment when the 
dealer appeared to agree to become a distributor, the matter of in
cluding an order for paint in the agreement, or the quantity was not 
mentioned. By such means and artifices, the false stat-ements and 
method of approach above referred to, the salesmen first contacting 
dealers and respondent Goldberg later, largely overcame the dealer's 
sales resistance, his normal antagonistic, skeptical, and questioning 
attitude towards the purchase of respondents' paint, or other mer
chandise, particularly when approached by strangers, and shifted the 
dealer's interest to the proposition as to whether or not he would 
be approved by the respondent as a distributor, and it was in that 
mental attitude the distributors were caused to visit the offices of 
Parco Products and to discuss, invariably with respondent Goldberg, 
that proposition. Up to this time, and up to the time the dealer was 
persuaded by respondent Goldberg to become a party to a distribu
tor's franchise, the purchase of the paint and the amount was onlY 
incidentally or subconsciously considered by the dealer. On the 
other hand, the sale of the paint to the dealer in as large an amount 
as possible, utterly regardless of any reasonable requirements of the 
dealer for its resale, was the principal objective of the respondents. 

PAn. 23. By means of the false statements and representations above 
set forth, the respondent Goldberg succeeded in getting dealers to 
agree to accept a distributor's franchise. He thereupon took up 
with them the matter of the amounts of the paint in its several colors, 
that he stated would be the requisite quantities for them to have on 
hand to begin its sale. The dealers were, to his know ledge, without 
experience in the merchandising of paint. He falsely represented 
to them the amounts they would require. He cited to them statistics 
of the use and demand for paint in general in their territories that 
he knew were an impractical basis for his estimates of their need of 
the respondents' paint. He continued this practice of false repre
sentation of the amounts of respondents' paint that would be re
quired by the dealers, notwithstanding that he knew for over a period 
of four years that dealers who previously entered into such fran· 
chises were unable to dispose of the paint. To hurry the dealers into 
accepting the amounts of the paint estimated by him as necessarY 
for them to begin its sale, respondent Goldberg falsely represented, 
among other things, that the franchise was only an application for 
their appointment nnd would not be in effect until it was approved 
by the offices of Parco Products to whom it would be submitted; that 
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Parco Products,· Inc., was having such a demand for its paint that 
it was unable immediately to fill the orders it received from distribu
tors and that sometimes there was a delay of from one to two or 
three weeks in manufacturing and shipping the paint ordered by 
the dealers. Substantia11y in every instance where a dealer signed 
a distributor's franchise and left it with respondent Goldberg, the 
fra.nehise was accepted and shipment of the paint by Parco Products 
followed within about two or three days and, in many instances, the 
shipment of jts paint was started before the dealer was able to arrive 
at his home on his return from the office of Parco Products. 
· The Distributor's Franchise provided that the amount of the order 
for the paint included in it was payable ten days from date of ship
lnent, less 2% discount, and that the purchaser had the option of 
remitting in equal payments at one and two months from date of 
Rhipment, provided settlement was made by notes (but without in
terest) upon arrival of merchandise at destination. Accordingly, 
Payment for the paint was required to be made by the dealers to 
Parco Prodacts in substantially all instances before the dealers were 
able to organize the business of its sale and before the sales organiza
tion promised in the franchise could be, and before it was, under
taken by Parco Products to be formed and before the advertising 
cou]d be begun that Parco Products engaged to do under the terms 
of the franchise. Payment by the dealers for the paint was by the 
above means secured to respondents before the dealers, by reason of 
the resale of the paint by them, could receive and before they received 
C?tnplaints from purchasers that were later received from substan
t~ally all of their customers to the effect that the paint and its quali
ties and use were misrepresented and that they could not use it and, 
therefore, before the dealers discovered there was no demand for the 
Paint; that it could not be resold by them except at a great loss, if 
at all, and the result in most instances was that having paid or given 
notes for the payment of the paint the dealers were without redress 
fo1· the lo:;ses they sustained. Parco Products, Inc., refused in nearly 
a]l instances to accept return of paint or to make any money allow
ances to dealers on that account. 

PAR. 24. As above set forth, the Art wall or Part wall paint sold 
by Parco Products, Inc., to dealers was a casein paint inferior to 
casein· paint sold by competitors. Its qualities, its workability, and 
th~ results of its use by persons experienced or inexperienced in 
~alnting were severally and at all times misrepresented to dealers 
! respondents. If truthfully represented in the above respects, the 
~Jrcumstanees or conditions under which the paint could satisfactorily 
e llse<l, were so limited that there was not and conld not be any 
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substantial demand for its purchase or use. For many purposes of 
its use, including the limited occasions last mentioned, it was also, 
in general, and to respondents' knowledge, commercially unsalable 
by dealers to consumers by reason of the prices at which it was sold 
by respondents to dealers for resale. At all times during the period 
of four years, to the knowledge of the respondents, it could not, e:s:· 
cept in occasional instances and in inconsiderable amounts, be resold 
by dealers even at prices to consumers substantially less than the 
dealers paid to respondents. 

In soliciting dealers to enter into distributor contracts, they were 
falsely told by respondent Goldberg that Parco Products was a. 
subsidiary of large oil paint manufacturers whose interests would 
be affected by the displacement of their products by respondents' 
pa.int and that their names could not be disclosed on that account 
until the distribution of its paint by Parco Products had made a. 
certain amount of progress. Following that statement by respondent 
Goldberg, when dealers persisted in their inquiry as to the identity 
of such manufacturers and suggested the name or names of one or 
more of the largest oil paint manufacturers in the country as the 
interested party or parties, respondent Goldberg did not deny the 
truth of their suggestion. He remained silent and by his manner 
and by appropriate facial gestures and expression led the dealers to 
believe that they had shrewdly hit upon the truth as to the identity 
of the oil paint manufacturers referred to. 

By reason of the false representations made to dealers by the re· 
spondents, their agents and salesmen, as above set forth, the re· 
spondents succeeded in· induc.ing-·dealers ·more or less inexperienced 
in the paint business, erroneously to believe that the respondents' 
casein paint was a new discovery in casein paints; that its successful 
use was demonstrated by large industrial users of paint who were 
discriminating purchasers ; that such large consumers were and had 
been large purchasers and users of the paint; and, in conseqne:~ce 
t11at there was a large existing and potential demand for its pur· 
chase and sale. In reliance upon such erroneous belie£, dealers were 
induced by respondents to enter into an agreement in writing, called 
a Distributor's Franchise, which purported to appoint the dealers 
sole distributors of respondents' paint in their respective loca:lities. 
In all cases, there was included in the form of the Distributor's Con· 
tract, when executed by Parco Products and dealers, an order £or the 
purchase of large quantities of the paint, amounting in the various 
transactions to from several hundred to several thousand gallons 
and in at least one instance, a carload lot, which at the price to the 
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dealer of $2.05 a gallon, for the latter amounted, approximately, to 
$7,800. 

In consequence of the premises, dealers purchased for resale and 
distribution large quantities of respondents' paint in preference to 
Paint sold by competitors of Parco Products, Inc., with the fur
ther consequence that they were unable to resell respondents' paint 
at prices which would be profitable and it was left on the hands 
of the dealers as "distress merchandise" to be offered and sold, if 
at all, at prices greatly under the prices at which the similar paint 
of respondents' competitors was offered for sale and sold. Many 
of the dealers who bought respondents' paint were caused to anu 
did sell it at such lower prices and, in some cases, gave it away 
Without charge, to the prejudice and injury of respondents' 
competitors. 

PAR. 25. The merchandising of the Artwall or Partwall paint of 
Parco Products, Inc., was pursuant to a fraudulent plan, fraudu
lently conceived by respondent Goldberg and fraudulently carried 
out by him and the officers of Parco Products, Inc., whereby re
spondents used the paint mentioned as the means or device, fraud
Ulently to obtain large sums of money from the dealers as above 
~et forth, and used the corporate form, Parco Products, Inc., as an 
Instrumentality and more effectively to accomplish the object and 
Purpose of the fraudulent plan or scheme by concealing the officers 
of Parco Products and respondent Goldberg individually as the 
sellers of the paint. 

CONCLUSION 

The above acts and practices of the respondents, Parco Products, 
Inc., and Solomon L. Goldberg, nre to the prejudice of the public 
ttnd of the competitors of respondent Parco Products, Inc., and 
constitute unfair methods of competition in commerce, within the 
hleaning and intent of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

.This proceeding having- been heard by the Federal Trade Com
nussion upon tl1e ccmplai,1t of the Commission, the answer of the 
respondents, testimony and other evidence taken before John L. 
~o:nor, Esq., an examiner of the Commission, theretofore duly 
. es1gi~ated by it, in support of the allegations of the complaint and 
ln opposition thereto, and the brief filed herein in support of the 
complaint, and the Commission having made its findings as to the 
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facts and its conclusion that the respondents have violated the pro
vision of an Act of Congress approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

It is ordered, That the respondent Parco Products, Inc., its 
officers, agents, and employees, and the respondent Solomon L. Gold
berg, in connection with the sale and distribution, or the offering 
for sale of the Artwall or Partwall casein paint or any other paint 
product of Parco Products, Inc., in interstate commerce or in the 
District of Columbia, do forthwith and forever; 

Cease wnd desist, From stating verbally or in writing or repre
senting directly or indirectly: 

1. That the Artwall or Partwall casein paint of Parco Products, 
Inc., or any casein paint sold by the respondents or either of them, 
of substantially the same composition and qualities in its applica
tion and use·as paint: 

(a) Is a one-coat paint; i.e., that surfaces, required to be painted 
with two coats in the case of oil or other paints, would require to 
be painted with only one coat of the Artwall or Partwall paint of 
Parco Products, Inc. 

(b) Is washable on surfaces painted with it. 
(c) Leaves no disagreeable odor. 
(d) Is not followed by "hot spots" on surfaces painted with it. 
(e) Can be used by amateurs or persons inexperienced in painting 

as successfully as when used by experienced painters. 
(/) Will give a finish to painted surfaces that can be obtained 

with other paints only by experienced painters. 
2. That Lester P. Van Duzer, vice president of respondent Parco 

· Products, Inc., is or was at any time associated with the paint in
dustry before he became connected with Parco Products, Inc. 

3. That Parco Products, Inc., is or has been at any time a sub
sidiary of any other corporation, or that any person or persons other 
than its own proper officers, agents, and employees are or have been 
financially or otherwise interested in the sale or distribution of its 
Art wall or Partwall casein paint or of any other of its products; 
unless or until such representations shall hereafter, by change of cir
cumstances, have their basis in fact and in truth. 

4. That the territory offered a dealer as a distributor of the paint 
of Parco Products, Inc., is virgin territory, or that such dealer would 
be the exclusive seller of its paint therein, when previously Pitrco 
Products, Inc., had made other dealers its distributors in the same 
territory, who were at the time holding large stocks of its paint, 
whether or not the paint held by them was bought upon misrepre-
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sentation of respondents concerning its qualities and the demand £or 
its purchase and use. 

5. That Parco Products, Inc., would select, organize, and instruct 
a competent sales force for dealers acting as its distributors unless 
such representation of respondents is made in good faith to be there
after fulfilled by substantial performance. 

6. To dealers solicited by Parco Products to act as distributors, or 
for any purpose, that its paint is in large demand for purchase and 
Use by large industrial or institutional organizations, or others, when, 
to the knowledge of respondents, such demand is purely hypothetical 
and there is no substantial basis therefor on actual purchases made 
by such users of paint. ~ 

7. That there is demand by large industrial or institutional organi
zations, or others, for the purchase and use of Artwall or Partwall 
~asein paint or any paint product of Parco Products, Inc., by exhibit
Ing to dealers, prospective distributors, or to others, purchase orders 
<>f large users, or others, for small quantities of paint sold to them by 
respondents prepared in such manner as to omit the amounts of the 
Paint purchased and the amounts of its purchase price. 

8. To dealers solicited to act as distributors of the paint of Parco 
Products, or to others, that there is a large demand for the purchase 
and resale and use of its paint at prices to dealers and consumers 
greater than the competitive prices for the same class of paints, when 
such is not the fact. 

It is further ordered, That the respondents shall each, within 30 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
"'"hich they each, respectively, have complied with this order. 
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IN THE MATTER OF 

J. 1V. GIBSON, TRADING AS J. W GIBSON COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. Ci OF AN ACT OF CONGRESS APPROVED SEPT. 26, HlH 

Doclcet 2932. Complaint, Sept. 29, 19,36-Decision, Sept. 21, 193"/ 

Where an individual engaged in sale and distribution of food flavoring, spices, 
toilet articles, and kindred merchandise, to distributors and bouse-to-house 
canvassers, in substantial competition with those engaged in sale of such 
products in commerce among and between the various States; in adver
tising, in periodicals or publications of interstate circulation, to facilitate 
the sales of such products and to obtain distributors for purchase of his 
said merchandise for resale, usually, through house-to-house canvassing, to 
members of the purchasing public--

(a) Represented, to prospectiYe distributors and purchasers, that, on becoming 
distributors, they would receive free sales kits, and that they could earn 
up to $24.00 a day, and would earn $35.00 a week, and that they would 
be given new automobiles as a bonus in addition to their regular earn
ings, through such statements as "Free Sales Kit • • • filled with 
5 full size Samples • • '~ at Absolutely NO COST to workers· • • •," 
"Up to $24 a day," etc., "MEN AND WOMEN needing up to $35 a WEEK 
Operate one of my New Kind of Cut-Rate Store-on-Wheels • • •," 
"I average between $40.00 and $50.00 EACH WEEK," "BRAND NEW 
TUDOR FORD SEDAN FURNISHED WORKERS * • •" I'* * • 
I give it. to you IN ADDITIO!'l TO YOUR REGULAR EARNINGS," 
"* • • representatives have earned as many as three, even four brand 
new Ford cars within a Rpace of two or three years. Not having use for 
more than one car, they sold the others and pocketed the easy cash fol' 
themselves," facts being no such kits are furnished, deposit is required 
on each, subject to refund in event of aggregate purchase amounting to 
some $12.00, distributors did not earn any such amounts under normal 
conditions in due course of business, but average weekly earnings of aU 
distributors under such conditions were much less than said $35.00 per 
week, sale of $4,500 of merchandise, exclusive of free deals and combina· 
tions, was required before any automobile was furnished, and in fact no 
automobile had ever been supplied by said individual to distributor; 

(b) Represented that merchandise was given away as a gratuity in consid· 
eration of purchase of other products, through such statements as "We 
frequently offer to customers valuable kitchen utensils and many other 
useful articles when they purchase a big high-quality bottle of food 
flavoring at regular retail price. 'I1Jis is just one of the hundreds of 
special combinations and free gift offers that are bound to make you the 
most popular person in your community," facts being no merchandise was 
given away as gratuity In consideration of purchase of other products, 
but cost of such merchandise was lnclnded as part of purchase price 
charged for another article or combination of articles; 

(c) Represented, on letterheads and in pamphlets of instructions sent to hiS 
distributors and otherwise, that be was a manufacturer of the products 
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sold by him, and that his goods were sold "direct from the factory to the 
customer," facts being he did not own, operate or control plant or fac
tory in which were made, manufactured or compounded all the products 
sold by him, but purchased in bulk and repackaged many of the items 
so sold; and 

(d) Designated food flavorings sold by him, in advertisements, literature, and 
instructions published and furnished to his purchasers, as "extracts," and 
represented said flavorings as triple strength, through such statements as 
"famous triple strength guaranteed food flavorings," facts being com
pounds thus referred to were not extracts or juices from fruits, beans, 
berries, or other similar products, dissolved and carried in alcoholic solu
tion, but were made and composed largely of imitation and synthetic 
flavoring materials dissolved and carried in emulsions and oils, and were 
not three times as strong as ordinary food flavorings, but were ordinary 
imitation flavoring compounds; 

With capacity nnd tendency to mislead and deceive potential distributors and 
customers into a mistnken and erroneous belief that earnings to be achieved 
In sale of said merchandise were far in excess of those that could actually 
be obtained, and that respondent was manufacturer of the merchandise 

'sold by him, furnishing his distributors with bonuses, free automobiles, 
sales kits and merchandise, and offering genuine extracts and triple strength 
food flavors, and with result, by reason of such erroneous beliefs thus 
engendered, that prospective distributors and members of the public were 
induced to buy his said merchandise and become distributors therefor, and 
trade was unfairly diverted to him from his said competitors shnilarly 
engaged, and who do not misrept·esent their said merchandise or business 
status or make false and misleading statements to prospective distributors 
and represt:>ntatives concerning earning opportunities, conditions of em
ployment or otherwise, and said competitors' abilities successfully to com
pete with him were thereby lessened ; to the substantial injury of competi
tion in comrnt:>rce: 

lleld, That such acts and practices were to the prejudice of the public and com
Petitors and constituted unfair methods of competition. 

Before Mr. RobertS. Hall, trial examiner. 
Mr. Astor Hogg for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
t~rnber 26, 1914, entitled "An Act to create a Federal Trade Commis
Sion, to define its powers and duties, and for other purposes," the 
F~deral Trade Commission, having reason to believe that J. W. 
Gibson, an individual, trading and doing business under the firm 
name and style of J. ,V, Gibson Company, hereinafter referred to 
a.s the respondent, has been and is using unfair methods of competi
~Ion in commerce, as "commerce" is defined in said act, and it appear
Ing to the Commission that a proceeding by it in respect thereof 
~ould be in the public interest, hereby issues its complaint, stating 
Its charges in that respect as follows : 
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PARAGRAPH 1. Said respondent, J. W. Gibson, is an individual, 
trading and doing business under the firm name and style of J. W. 
Gibson Company, with his office and principal place of business at 
1828 Central A venue, in the city of Indianapolis and State of In
diana. Respondent is now, and for more than one year last past 
has been, engaged in the business of selling food flavorings, spices, 
toilet articles, and kindred merchandise to agents and house-to-house 
canvassers. In the course and conduct of his business, respondent 
sells and distributes said products in commerce between and among 
the various States of the United States and in the District of Colum
bia, causing said products, when sold, to be shipped from his plac~ 
of business in the State of Indiana to purchasers thereof located in 
~State or States of the United States other than the State of Indiana. 

PAR. 2. In the course and conduct of his business aforesaid, re
spondent is now, and for more than one year last past has been, in 
substantial competition with other individuals, and with other cor
porations, firms, and ·partnerships engaged in the business of manu
facturing, selling and distributing food flavorings, extracts, spices, 
toilet articles, and kindred merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

PAR. 3. In the course and conduct of his business, respondent has 
made and is making false and misleading representations in adver
tisements inserted in various publications circulated tliroughout th~ 
United States, and in letters, circulars, pamphlets, and otherwise. 
Among such advertisements, published and circulated as aforesaid, 
are the following : · 

Free Sales Kit 
Gibson oll'ers this Sales Kit filled 

with 5 full size Samples Finest Food Flavors 
at Absolutely NO COST to workers. 1\fall coupon 

at once 

Up to $24 a day 
Double your Money 

Free Samples 
5 Big Bottles Sale $1.00 Price 

Your Profit Ill¢ 

MEN AND WOMEN needing up to $35 a WEEK 
Operate one ot my New Kind ot Cut-Rate Store-on-

Wheels in Your Community 

Ride in this 
NEW FORD 

Distribute Food 
Necessities to 

Customers 
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BRAND NEW TUDOR FORD SEDAN FURNISHED WORKERS as a bonus 
in addition to your regular earnings. Write J. W, Gibson, Employment Mgr .• 
Dept. 1-2, Indianapolis, Ind. 

and, 
I Average between 
$40.00 and $50.00 

EACII WEEK 

Which concludes with the identical offer of a Ford automobile con
tained in the preceding advertisement. 

After prospective agents or purchasers have communicated with 
respondent because of said advertisements, they receive letters and 
circulars, in which, among other things, it is stated that: 

I want every one of my successful representatives to have one of these beau
tiful latest model Fords ABSOLUTELY FREE • • • 

Understand you pay nothing now or ever for this free Ford • • • I give 
it to you IN ADDITION TO YOUR REGULAR EARNINGS: 

Why, I know of cases where representatives have earned as many as three, 
~ven four brand new Ford cars within a space of two or three years. Not 
having use for more than one car, they sold the others and pocketed the easy 
cash for themselves. 

On his letterheads, in his pamphlets of instructions, and otherwise, 
the respondent describes and holds himself out to be a manufacturer 
of the merchandise he sells," stating that the "J. W. Gibson Company 
.has been manufacturing quality food products," that his said busi
ness is "unlike other manufacturers," and that his goods are sold 
"d' Irect from the factory to the customer." 

In the advertisements, literature, and instructions which respond
~nt publishes and furnishes to his purchasers, the imitation flavor
Ing compounds referred to are described in many instances as 
"e:xtracts" and "Gibson's Famous Triple Strength Guaranteed 
Food Flavors." 

In the catalogue sent by the respondent to prospective agents and 
Purchasers, respondent makes the following statement: 

We frequently offer to customers valuable kitchen utensils and many other 
Useful articles when they purchase a big high-quality bottle of food flavoring 
at regular retail price. This is just one of the hundreds of special combina
tions and free gift offers that are bound to make you the most popular 
Person in your community . 

• Pfta, 4 .Respondent, by such false nnd misleading advertising in 
Interstate commerce, has falsely represented. to prospective agents 
that they can obtain free sales kits, that they can earn from $24 to 
$50 per week, and that they are given new automobiles by respondent 
as a bonus in addition to their regular earnings. 
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By the use of false and misleading representations appearing in 
respondent's circulars and other advertising mattter pertaining to 
the quality of flavoring extracts and the giving of gifts and pre
miums, which representations are passed on to the purchasing public 
by agents and representatives of respondent, the public is deceived 
concerning the character and quality of said merchandise and the 
value thereof. 

PAR. 5. In truth and in fact, respondent does not furnish free sales 
kits to prospective agents or. purchasers, but on the contrary requires 
a deposit of one dollar for each of such sales kits, which said amount 
is not refunded until such purchaser has bought certain merchandise, 
the aggregate price of which is $11.76; the agents or workers do not 
earn up to $24 a day. The statement "men and women needing up to 
$35 a week" implies that, by operating one of respondent's "Cut Rate 
Stores on Wheels," an agent is enabled to earn said amount of money 
in one week, when in truth and in fact said agents do not earn such 
amount; and in truth and in fact agents of re_spondent do not aver
age between $40 and $50 per week, but on the contrary earn only 
amounts which do not even approximate such sum; respondent does 
not furnish any automobiles as a bonus to his agents in addition to 
their regular earnings, but on the contrary requires that such 
agents sell merchandise amounting to $4,500, exclusive of free 
deals and combinations, before they are entitled to any automo
bile; in fact, no agent has ever received an automobile from respond
ent, free or otherwise; the representation, made in one of respond
ent's letters, to the effect that he knows of agents who have earned 
three or four brand new Ford cars, is false; respondent is not a 
manufactureer of the merchandise he sells, but on the contrary pur
chases all of his products from manufacturers and wholesalers; the 
extracts referred to by respondent as Guaranteed Triple Strength 
Food Flavors are in truth and in fact imitation flavoring com- . 
pounds ; respondent does not furnish to ultimate consumers gifts, 
premiums or money saving deals, but on the contrary the price of 
all such goods is included in the price of the merchandise sold to 
the public. 

PAR. 6. Respondent, in his catalogue, pamphlets, and letters, dis
tributed as aforesaid,· has used the terms "extracts'' and "Gibson's 
Famous Triple Strength Guaranteed Food Flavors" to describe imi .. 
tation flavoring compounds which lack the necessary alcohol content 
1·equired as a vehicle for carrying genuine flavoring extracts. Over 
a period of many years the trade and the public generally have been 
led to, and they now do, believe and consider a "flavoring extract" 
to be a flavoring compound wherein the flavoring is secured by extrac-
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tion of juices from beans, berries, nuts, or fruits. These juices are 
then suspended in alcohol which is recognized as the most valuable 
and desirable vehicle that can be used for dissolving and preserving 
extractions of juice from beans, berries, nuts, or fruits. 

P .AR, 7. A substantial portion of the purchasing public has ex
pressed and has had a marked preference for genuine "flavoring 
extracts," as that term is known and used by the trade and public 
gene.rally, over any imitation flavoring compounds composed of syn
thetic substitutes and chemicals suspended in inferior oils or emul
sions. The cost of producing genuine flavoring extracts is greatly in 
excess of the cost of producing imitation flavoring compounds. 

Also, a substantial portion of the purchasing public has a marked 
Preference for dealing with and purchasing items of merchandise 
from manufacturers or distributors who operate on a large scale and 
do a large volume of business, believing that superior quality and 
closer prices can be secured by dealing with such distributor. 

P.m. 8. In the course and conduct of his business as hereinabove 
described, respondent is and has been in competition with individuals, 
and with firms, partnerships and corporations engaged in the manu
facture, sale, and distribution in interstate commerce of food flavor
ing extracts, spices, toilet articles and kindred merchandise, which 
said cmnpetitors are likewise selling to representatives and agents, 
and who rlo not misrepresent and have not misrepresented their said 
lnerchandise, and who do not make and have not made false and 
tnisleading statements to prospective agents and representatives con
cerning their opportunity to earn large sums of money and otherwise. 

PAR. 9. The aforesaid acts and practices of the respondent, as de
tailed herein, in the offering for sale and sale of his products, were 
calculated to, and had, and now have, the capacity and tendency to 
and do, mislead and deceive potential representatives, salesmen or 
en1ployees into the false and erroneous belief that the earnings to 
be achieved in selling the wares and merchandise of the respondent 
are far- in excess of the earnings that can actua11y be obtained and 
to mislead and deceive said representatives, salesmen or employees, 
as well as the purchasing public, into the mistaken and erroneous 
beliefs that the respondent is the manufacture,r of the merchandise 
Which he sells and that the representations with reference to bonuses, 
free deals and combinations are true, and into the purchase of re
spondent's merchandise on account of such erroneous beliefs. As a 
result thereof, trade has been unfairly diverted to the respondent 
from his said competitors whose ability to successfully compete with 
~im has been and is lessened by reason of said methods. As a conse
quence thereof, substantial injury has been done by the respondent 
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to competition in commerce among and between the various States 
of the United States. 

PAR. 10. The acts and things above alleged to have been done, and 
the false representations alleged to have been made by respondent, 
are~ to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FnmiNGs AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on September 29, 1936, issued and on 
October 1, 1936, served its complaint in this proceeding upon respond· 
ent J. "\V. Gibson, trading as J. W. Gibson Company, charging him 
with the use of unfair methods of competition in commerce in viola· 
tion of the provisions of said act. After the issuance of said com· 
plaint and the filing of respondent's answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Astor Hogg, attorney for the Commission, before Rob· 
ert S. Hall, an examiner of the Commission, theretofore duly desig· 
nated by it. No testimony or evidence was offered by respondent in 
opposition to the allegations of the complaint. The testimony and 
other evidence offered were duly recorded and filed in the office of 
the Commission. Thereafter the proceeding regularly came on for 
final hearing before the Commission on the said complaint, the an· 
swer thereto, testimony and other evidence and brief in support of 
the complaint (respondent having filed no brief), and the Commis· 
sion having duly considered the same and being now fully advised 
in the premises finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. J. ,V. Gibson is an individual trading under the 
name and style of J. W. Gibson Company with his principal place 
of business located in the city- of Indianapolis, in the State of In· 
diana. He is now, and for several years last past has been, engaged 
in the sale and distribution of food flavorings, spices, toilet articles, 
and kindred merchandise to distributors and house to house can· 
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Vassers. In the course and conduct of his business respondent sells 
and distributes said products in commerce between and among the 
various States of the United States. He causes said products, when 
sold; to be shipped from his place of business in the State of Indiana 
to purchasers thereof located in the various States of the United 
States other than the State of Indiana. There is now, and has been 
at all times mentioned herein, a constant current of trade and com
merce by the respondent in said products between and among the 
various States of the United States. Respondent is now, and at all 
times mentioned herein has been, in substantial competition with 
Qther individuals and with corporations, firms, and persons engaged 
in the sale and distribution of food flavorings, spices, toilet prepara
tions, and allied products in commerce among and between the vari
QUs States of the United States. 

PAR. 2. In the course and conduct of his business o,s described in 
Paragraph 1 hereof respondent sold and sells his merchandise to 
distributors designated by him as agents, who in turn sold and 
sell such products usually by house to house canvassing to mem
bers of the purchasing public. To facilitate the sales of such prod
ucts and as a means of obtaining such distributors respondent caused 
and causes advertising matter to be inserted in magazines or pub
lications having an interstate circulation. Typical advertisements 
published and circulated as aforesaid are the following: 

• 

Free Sales Kit 
Gibson offers this Sales Kit filled with 
5 full size Samples Finest Food Flavors at 
Absolutely NO COST to workers. Mall 

coupon at once. 
Free Samples 

Up to $24 a day 
Double your :Money 

5 Big Bottles Sale $1.00 Price 
Your Profit 51¢ 

• • • • • ' MEN AND WOMEN needing up to $35 a WEEK 
Operate one of my New Kind of Cut-Rate Store-on

Wheels in Your Community 
Ride in this 
NEW FORD 

Distribute Food 
Necessities to 

Customers 

• 

BRAND NEW TUDOR FORD SEDAN FURNISHED WORKERS as a bonus 
In addition to your regular earnings. Write J. W. Gibson, Employment M:gr., 

Dept. 1-2, Indianapolis, Ind . 

• • • • • • • 
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I Average between 
$40.00 and $50.00 

EACH WEEK 

• • 
Gibson Leads Again. Aver 100% pt·oflt. 

Free merchandise. Free Details. 

• • • 

• 

• 
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• 

• 
After prospective distributors or purchasers have communicated 

with respondent because of said advertisements they receive letters 
and circulars from respondent in which, among other things, it is 
stated: 

I want every one of my succes><ful representatives to have one of these 
l;eautiful latest model Fords ABSOLUTELY FllEE "' • "'· 

Understand you pay nothing now or ever for this free Ford • "' • I give 
it to you IN ADDITION TO YOUR REGULAR EARNINGS. 

Why, I know of cases where representatives have earned as many as three, 
even four brand new Ford cars within a space of two or three years. Not 
having use for more than one car, they sold the others and pocketed the easY 
cash for themselves. 

On his letterheads, in his pamphlets of instructions sent to his dis· 
tributors and otherwise, respondent represents that he is a manu· 
facturer of the products he sells and thut his goods are sold "direct 
from the factory to the customer." 

In the advertisements, literature and instructions which respondent 
publishes and furnishes to his purchasers the flavoring compounds 
referred to are described in many instances as "extracts" and "Gib· 
son's famous triple strength guaranteed food flavorings." 

In the catalogue sent by the respondent to prospective distributors 
and purchasers respondent makes the following statement: 

\Ve frequently offer to customcrs valuable kitchen utensils and many other 
useful articles when they purchase a big high-quality bottle of food flavoring 
at regular retail price. This Is just one of the hundreds of special combina· 
tions and free gift offers that are bound to make you the most popular person 
in your community. 

PAR. 3. In the manner and by the means aforesaid respondent has 
represented to prospective distributors and purchasers that they will 
receive free sales kits when they become distributors, that they can 
earn up to $24.00 per day and that they will earn $35.00 per week; 
that they will be given new automobiles by respondent as a bonus in 
addition to their regular earnings; that the food flavorings adver
tised and offered for sale are "extracts"; that gifts and premiums 
are granted purchasers without cost and that respondent offers 
hundreds of special combinations and free gifts of merchandise; and 
that respondent manufactures all the merchandise sold.by him. 
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PAR. 4. In truth and in fact respondent does not furnish free sales 
kits to prospective purchasers or distributors but on the contrary re
quires a deposit of $1.00 for each of such sales kits which amount is 
subject to be refunded in the event such purchaser buys certain mer
chandise, the aggregate price of which is $11.76. The distributors 
of respondent's products do not earn up to $24.00 a day under normal 
conditions in due course of business. The statement made by re
spondent "men and women needing up to $35.00 a week" implies that 
the distributors of respondent's products make $35.00 a week profit 
from selling respondent's goods. In truth and in fact the majority 
?f said distributors do not earn any such amount. The average earn
Ings of all distributors achieved under normal conditions, are much 
less than $35.00 per week. Respondent's distributors do not average 
between $40.00 and $50.00 a week and neither do their earnings ap
Proximate any such sum. Respondent does not furnish any auto
~obiles as a bonus to his distributors in addition to their regular earn
ltlgs, or otherwise, but on the contrary requires that such distributors 
Sell merchandise amounting to $4500 exclusive of free deals and com
binations before they are entitled to any automobile. In fact no dis
tributor has ever received an automobile from the respondent. Re
spondent does not own, operate, or control the plant or factory in 
lVhich are made, manufactured, or compounded all the products sold 
by him. 1\Iany of the items which he sells are purchased in bulk and 
repackaged by him. The flavoring compounds referred to as being 
?f triple strength are not three times as strong as ordinary food flavor
lllgs, and on the contrary are ordinary imitation flavoring compounds. 
nespondent does not furnish to ultimate consumers or distributors 
gifts, premiums or free merchandise but on the contrary the price of 
all such goods is included as a part of the purchase price charged for 
another article or combination of articles. 

PAR. 5. In his catalogues, pamphlets, and letters distributed to pro
spective purchasers respondent uses and used the term "extracts" to 
describe imitation flavoring compounds, which said representations 
are passed on to the consuming public by respondent's distributors. 
Such flavoring compounds so represented were not and are not ex
t~acts or juice from fruits, beans, berries, or other similar products 
dissolved and carried in alcoholic solution, but were and are, on the 
c?ntrary, made and composed of flavoring materials, largely imita
tton and synthetic, dissolved and carried in emulsions and oils. 

A substantial portion of the purchasing public has a preference for 
flavoring extracts as that term is generally known and understood 

158121m--.39----72 
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over imitation flavoring compounds composed of synthetic substitute~ 
and chemicals suspended in oils and emulsions. 

Also a substantial portion of the purchasing public has a prefer· 
ence for dealing with and purchasing merchandise from the manu· 
facturers thereof, believing that in so doing they can and do save 
middlemen's profits and secure other advantages. 

PAn. 6. There are among the competitors of respondent corpora· 
tions, individuals, partnerships, and firms engaged in the sale of food 
flavorings, spices, toilet articles, and kindred merchandise in corn· 
merce between and among the various States of the United States, 
"\vhich said competitors likewise sell to representatives and distributors 
and who do not misrepresent and have not misrepresented their said 
merchandise or business status and who do not make and have not 
made false or misleading statements to prospective distributors and 
representatives concerning the opportunity to earn sums of money, 
~onditions of employment or otherwise. 

PAR. 7. The use by respondent of the foregoing false and mislead· 
ing representations has had and now has the capacity and tendencY 
to mislead and deceive potential distributors and customers into the 
mistaken and erroneous belief that the earnings to be achieved in 
selling the wares and merchandise of respondent are far in excess of 
the earnings that can actually be obtained and to mislead and deceive 
such persons as well as the purchasing public into the mistaken and 
erroneous belief that the respondent is a manufacturer of the mer· 
chandise which he sells and into the erroneous belief that respondent 
furnishes his distributors with bonuses, free automobiles, free sales 
kits, and free merchandise; and into the erroneous beliefs that the 
food flavorings offered for sale are genuine extracts and that food 
flavorings offered for sale as such are three times stronger than 
ordinary food flavors. And as a result of such erroneous beliefs 
engendered as above set forth prospective distributors and members 
of the public are induced to purchase respondent's merchandise and 
to become distributors for such merchandise. As a result thereof 
trade has been unfairly diverted to the respondent from his said com· 
petitors whose abilities to successfully compet~ with respondent have 
been and is lessened by the reason of use of said methods. As a con· 
:Sequence thereof substantial injury has been, and is being, done by 
respondent to competition in commerce among and between the 
various States of the United States. 

CONCLUSION 

The aforesaid acts and practices of the respondent, J. ,V. Gibson, 
trading as J. ,V, Gibson Company, are to the prejudice of the publio 
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and of respondent's competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
<iuties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond· 
ent, testimony and other evidence taken before Robert S. Hall, an 
examiner of the Commission, theretofore duly designated by it, in 
support of the allegations of said complaint, brief filed herein (the 
respondent having offered no testimony in opposition to the com
plaint, having filed no brief, and not having requested oral argu
ment), and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions of 
an Act of Congress approved September 26, 1914, entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

It is ordered, That the respondent, J. W. Gibson, trading as J. ,V, 
Gibson Company, or trading under any other name or names, his 
agents, servants, and employees, in soliciting the sale of and selling 
food flavorings, spices, toilet articles, grocery products and similar 
merchandise, and in advertising for distributors to sell such 
merchandise, do cease and desist from : 

1. Representing, or holding out, as possible or maximum earnings 
for any fixed period through the use of such statements or expres
sions "up to'' or "as much as" or any other statements or expressions 
of similar import and effect, or through any other means or device 
or in any manner, any amount in excess of amounts actually earned 
<luring said fixed period by distributors of respondent's merchandise 
:Under normal conditions in due course of business. 

2. Representing, or holding out, as usual or customary earnings or 
profits to be derived from the sale of respondent's products any sum 
or amount in excess of the average, usual and customary sums or 
amounts actually so earned under normal conditions in due course 
of business. 

3. Representing that prospective distributors are given sales kits 
free or that any article of merchandise will be given free unless such 
article is given without the payment of any money. 

4. Representing in any manner that merchandise is given as a 
,gratuity in consideration of the purchase of other products when 
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the cost of such merchandise is included as a part of the purchase 
price charged for another article or combination of articles. 

5. Representing in any manner that Fords or automobiles of any 
kind are furnished or supplied to, or earned by, workers or 
distributors. 

6. Representing in any manner that respondent is the manufac
turer of all the products sold by him or that he owns, operates, or 
controls a factory where all the products sold by him are manufac
tured or made or that customers in purchasing from respondent are 
dealing directly with the manufacturer of all products sold by him, 
unless and until respondent actually owns, operates or directly and 
absolutely controls a factory where all of said products are in fact 
made and manufactured by him. 

7. Designating any food flavors as extracts until and unless the 
product is composed of genuine ingredients, as distinguished from 
synthetic chemical substitutes, and such ingredients are suspended 
in alcohol. 

8. Representing in any manner that ordinary food flavorings are 
of triple strength. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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IN THE :MATTER OF 

BABIGLO COMPANY, INC. 

{:O:IIPI,AINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3033. Complaint, Apr. 3, 1931 1-Decision, &ept. 30, 1931 

Where a corporatioJ\ engaged in sale and distribution, as jobber, to wholesale 
and retail dealers in various other States, of soaps made for it by various 
manufacturers to its order, in direct and substantial competition with 
those similarly engaged in sale and offer of soaps in interestate commerce, 
lllld Including among its competitors those who manufacture, sell, and dis
tribute soups which are actually made of olive oil and who advertise and 
represent their said soaps fairly and accurately-

Labeled, stamped, branded, stenciled, offered, sold, and distributed large and 
substantial quantities of its said soap with such words and phrases, on 
labels and containers thereof, as "Olive Oil," "Imported Olive Oil," "Im
ported Spanish Olive Oil," "Genuine Imported Spanish Olive Oil," "Made 
with Imported Olive Oil," and in connection therewith the words and 
phrases, "Old Seville," ''Old 1\Iadrid," "Florentine," "Infanta," and "Rosario," 
notwithstanding fact aforesaid brands, thus advertised, designated, rep
resented and sold by it, were not soups made wholly of olive oil, long 
considered, by manufacturers of and dealers in said product and by public 
generally, as excellent soup, free from harmful substances, and possessing 
desirable qualities not possessed by others, and, by medical profession and 
drug trade, as having qualities requisite for the care of the sick or ailing, 
for medical use and for babies, and were not products of Spain, noted pro
ducer of olive oil, nor of Italy, but consisted of products saponified and 
mixed with other oils and fats containing for their fatty bases large per
centages of cocoanut oil, palm kernel oil and tallow, with only small per
centage of olive oil, in some instances; 

With effect of confusing, prejudicing, and injuring its competitors through use 
of such false and misleading statements, designations, and descriptions, and 
diverting trade to it from them, operating as a detriment to free and legiti
mate competition in business of marketing soap, and placing in hands of 
wholesale and retail dealers an instrument permitting them more easily to 
substitute its goods for those of another, and of causing trading public in 
United States to buy its said soap as and for olive oil soaps made with 
oue hundred percent olive oil base: 

Ilcld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Fwrnas, trial examiner, 
1.1! r. }.J arshall Morgan for the Commission. . 
G~·eenfeld, Cotton.& Breitbart, of New York City, for respondent. 

1 Amended. 
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AMENDED CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep~ 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis~ 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that llabiglo 
Company, Inc., hereinafter described and named as respondent, has 
been, and now is, .using unfair methods of competition in commerce 
as "commerce" is defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, the Commission hereby issues its amended com~ 
plaint, stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, llabiglo Company, Inc., is a corpora~ 
tion organized under the laws of the State of New York, with its 
principal place of business located at No. 37 'Vest 20th St., NeW 
York City. It is, and for two years last past has been engaged, as 
hereinafter described, in t~e business of selling and distributing, as 
jobbers, to wholesale and retail dealers located in various States of 
the United States, other than the State of New York, soaps manu~ 
factured for it by various manufacturers located in the States of 
New York, New Jersey, Ohio,.and elsewhere. In consummating such 
sales and in distributing such merchandise, respondent causes the 
soaps so sold by it to be transported and delivered from the city 
of New York, through and into various other States of the United 
States to the respective purchasers thereof at their several points of 
location. In the course and conduct of its business, Babiglo Com· 
pany, Inc., the respondent herein, has been, and now is, engaged in 
direct and substantial competition with various corporations, part· 
nerships, and individuals likewise engaged in selling soap and in 
offering such product for sale, in interstate commerce. 

PAn. 2. Spain has always been noted as a producer of olive oil. 
Because of the recognized qualities of olive oil as an agent for health 
and cleanliness, and for other reasons, soap made of olive oil has 
long been, and now is, considered by manufacturers of, and dealers 
in soap, and by the public generally, as an excellent soap, free from 
substances harmful to the human skin or to delicate fabrics, a product 
of undoubted excellence and possessing desirable qualities not con· 
tained in some other soaps. Soap made of olive oil has long been 
known as one of the world's best known toilet soaps. Soap made of 
olive oil has long been, and now is, considered and held by the medi· 
cal profession and the drug trade, to have the qualities requisite and 
desirable for the cfeansing and bathing of sick or ailing persons, 
and for use in medical preparations. Such soap has long been, and 
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now is, prescribed and recommended by said profession and said 
trade as a Baby Soap. 

PAR. 3. In connection with its business of selling and distributing 
soap in interstate commerce, respondent contracts with various manu
facturers of soap who manufacture such product for it. Said manu
facturers make soap to the order of respondent and the said soap, 
after being so manufactured, is weighed according to size and is then 
shipped to respondent by said manufacturers. Respondent there
upon assorts the same, and stencils, brands, or labels and wraps it in 
accordance with respondent's own methods of marketing. Said soap 
is then sold to respondent's customers, wholesalers and retailers. 
Said stenciling, branding, labeling, wrapping, and representations 
appearing upon or in connection with respondent's soap products, 
represent and reflect the advertising ideas and policies of respondent. 
· PAR. 4. In further connection with the sale and distribution of its 
said soap to wholesalers and retailers as hereinabove described, re
spondent has caused and still causes large and substantial quantities 
of its said soap to be labeled, stamped, branded, ~tenciled, bffered for 
sale, sold, and distrtbuted under designations as h~reinafter desm;ibed, 
said representations indicating, and intended to indicate, that said 
soaps are, and were, made wholly of imported Spanish olive oil or 
Were Spanish products made of olive oil, or were and are, products 
.of Spanish or Italian origin, when such are not the facts. 

The respondent has caused toilet soaps made and sold as herein 
described to be offered for sale, and sold, respectively, in wrappers 
and containers having on the wrappers, labels, and containers t>f the 
said soaps, among others, the words and phrases, "Olive Oil,'' "Im
Ported Olive Oil," "Imported Spanish Olive Oil," "Genuine Imported 
Spanish Olive Oil," ".Made 'Vith Imported Olive Oil," and in con· 
nection therewith the words and phrases, "Old Seville," "Old 
Madrid " "Florentine " "Infanta " Rosario " and "Sr)anish Floatin(J' 
S ' ' ' ' I:> oap." 

PAR. 5. When in truth and in fact the aforementioned brands of 
soap advertised, represented and sold by respondent are not, and 
~ave not been made as alleged, and claimed, from olive oil, but are 
1?stead highly adulterated soaps of cheaper grade, type or composi
tion, saponified and mixed with other oils and fats, containing for 
their fatty bases, large percentages of cocoanut oil, palm kernel oil, 
and tallow, with only a small percentage of olive oil in any instance, 
and containing no olive oil in some instances; the brands of soap 
containing Spanish names indicating Spanish origin, such as "Old 
Seville," "Old Madrid," "Infanta," and "Spanish Floating Soap" 
are not, and never were, of Spanish origin; the brand known as 
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"Florentine" is not, and never has been, a product of Italian origin, 
and the brand designated as "Rosario" is not, and never has been, a 
product either of Spanish or Italian origin. 

PAR. 6. Respondent's use of the words, terms, and expressions, 
"Olive Oil," "Imported Olive Oil," "Imported Spanish Olive Oil," 
"Genuine Imported Spanish Olive Oil," "Made With Imported Olive 
Oil" in designating, describing, representing, and offering for sale 
and in selling its said soaps as hereinbefore described is, and was, 
false, misleading, and deceptive and has, and has had, the capacity 
to mislead and deceive substantial members of the wholesale and 
retail trade and the consuming public into purchasing respondent's 
Eaid soaps in the erroneous belief that the same are, and were, "Olive 
Oil" soaps made with. a hundred percent olive oil base, when such is 
not, and was not, the fact. The further use by respondent of such 
Spanish words and expressions as "Old Seville," "Old Madrid," 
"Spanish Floating Soap," and "Infanta"; of the Italian word 
"Rosario" in connection with the expressions, "Olive Oil," "Imported 
Olive Oil," "Imported Spanish Olive Oil," "Genuine Imported Span· 
ish Olive Oil," "Made with Imported Olive Oil," in designating, 
describing and offering for sale and in selling its soaps as aforesaid 
are, and were, false, misleading, and deceptive, and have, and have 
had, the capacity to mislead and deceive substantial numbers of the 
wholesale and retail trade and the consuming public into purchasing 
respondent's said brands of soap in the erroneous belief that the 
same are, and were, respectively, of Spanish or Italian origin, when 
~uch is not the fact. 

PAR. 7. There are among the competitors of respondent those 
engaged in the manufacture or importation of soap which is made 
exclusively from an olive oil base, and who accurately and fairlY 
describe, represent, advertise and sell their products as ''Olive Oil'' 
soap, a soap made of olive oil; and there are other competitors of 
respondent who manufacture, describe, represent, advertise and sell 
soaps containing no olive oil, or a combination of olive oil and other 
fatty ingredients such as cocoanut oil, palm kernel oil, or other oils, 
who do not represent such products to be "Olive Oil" soap, but who 
advertise and represent and sell such soaps fairly and accurately. 

PAR. 8. The use by respondent of the false, misleading, and decep· 
tive statements, designations, and descriptions as hereinbefore set 
forth constitutes practices or methods of competition which tend t?, 
and do, confuse, prejudice and injure respondent's competitors, d1· 
vert trade to respondent from its competitors, operate as a detriment 
to free and legitimate competition in the business of marketing soap, 
place in the hands of wholesale and retail dealers an instrument 
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which permits them more easily to substitute the goods of respondent 
for the more expensive products of another, have the capacity and 
tendency to cause, and do cause, the trading public in the United 
States to purchase respondent's said soaps, as and for olive oil soaps, 
Which they are not, in preference to the more costly soaps of com
petitors which are made with a hundred percent olive oil base. 

PAn, 9. Said false, deceptive, and misleading acts, practices, and 
methods of respondent are to the prejudice of the public and of 
respondent's competitors and constitute unfair methods of compe
tition in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled, "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
nnd for other purposes." 

REPORT, FINDINGS AS TO THE FAcTs, AND OnDER 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on January 15, 1937, issued and 
&erved its original complaint in this proceeding on respondent, 
Habiglo Company, Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
net, and on April 5, 1937, issued and served its amended complaint 
on the said respondent charging it with the use of unfair methods 
of commerce other than, and in addition to, those in relation to 
Which the Commission issued its original complaint as aforesaid. 
Thereafter, a stipulation was entered into whereby it was stipu
lated and agreed that a statement of facts executed by the respond
ent through its counsel, l\Iessrs. Greenfeld, Cotton & Dreitbart, and 
'V. T. Kelley, Chief Counsel of the Commission, subject to the ap
proval of the Commission, might be taken as the facts in this pro
~eeding and in lieu of testimony in support of the charges stated 
In the complaint, or in opposition thereto, and that the said Com· 
hlission might proceed upon said statement of facts to make its 
l'eport, stating its findings as to the facts (including inferences it 
lllight draw from said facts) , and its conclusion based thereon and 
~nter its order disposing of the proceeding without the presentation 
of argument ol," the filing of briefs. Thereafter, this proceeding reg
lllarly came on for final hearing before the Commission on the said 
<·omplaints, answers, and stipulation, said stipulation having been 
approved and accepted, and the Commission having duly considered 
the same and being now fully advised in the premises, find~ that this 
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j)roceeding is in the interest of the public and makes its findings 
as to the facts and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent, Babiglo Company, Inc., is a. corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal place of business 
located at No. 37 West 20th St., New York City. Respondent is 
now and for more than two years last past has been engaged in 
the business of selling and distributing as jobber, to wholesale and 
retail dealers located in various States of the United States, other 
than the ·state of New York, soaps manufactured for it by various 
manufacturers located in the States of New York, New Jersey, Ohio, 
and elsewhere. In consummating such sales ahd in distributing 
such merchandise, respondent causes the said soaps so sold by it to 
be transported-and deli'9"ereu from its place of business in New York 
City, State of New York, through and into various other States 
of the United States to the respective purchasers thereof at their 
several points of location. 

PAR. 2. In the course and conduct of its business, Babiglo Co)}}· 
pany, Inc., the respondent herein, has been, and now is, engaged in 
direct and substantial competition with various corporations, part· 
nerships, and individuals likewise engaged in selling soap and in 
offering such products for sale, in interstate commerce. 

PAR. 3. Spain has always been noted as a producer of olive oil· 
Because of the recognized qualities of olive oil as an agent for health 
and cleanliness, and for other reasons, soap made of olive oil has 
long been, and now is, considered by manufacturers of, and dealers 
in soap, and by the public generally, as an excellent soap, free frolll 
substances harmful to the human skin or to delicate fabrics, a prod· 
uct of undoubted excellence and possessing desirable qualities not 
contained in some other soaps. Soap made of olive oil has long' 
been recognized as one of the world's best known toilet soaps. SoaP 
made of olive oil has long been, and now is, considered and held 
by the medical profession and the drug trade, to have the qualities 
requisite and desirable for the cleansing and bathing of sick or 
ailing persons, and for use in medical preparations. Such soap haS 
long been, and now is, prescribed and recommended by said pro· 
fession and said trade as a Baby Soap. 

PAR. 4. In connection with its business of selling and distributing 
soap in interstate commerce, respondent contracts with various 
manufactl!rers of soap who manufacture such product for it. Said 
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lnanufacturers make soap to the order of respondent and the said 
soap, after being so manufactured, is weighed according to size and 
is then shipped to respondent by said manufacturers. Respondent 
~hereupon assorts the same, and stencils, brands, or labels and wraps 
lt in accordance with respondent's own methods of marketing. Said 
soap is then sold to respondent's customers, wholesalers and retailers. 
Said stenciling, branding, labeling, wrapping, and representations 
appearing upon or in connection with respondent's soap products, 
represent and reflect the advertising ideas and policies of respondent. 

PAR. 5. In further connection with the sale and distribution of 
its said soap to wholesalers and retailers as hereinabove described, 
l'espondent has caused and still causes large and substantial quan
tities of its said soap to be labeled, stamped, branded, stenciled, of
fered for sale, sold, and distributed under designations as hereinafter 
described - . 

On wrappers and containers in which respondent's said soap has 
been offered for sale and sold respectively appear, among others, the 
following words and phrases: "Olive Oil," "Imported Olive Oil," 
"Imported Spanish Olive Oil," "Genuine Imported Spanish Olive 
Oil," "Made With Imported Olive Oil," and in connection therewith 
the words and phrases "Old Seville " "Old Madrid " "Florentine " ,, ' ' ' ' Infanta," and "Rosario." 

PAR. 6. In truth and in fact the aforementioned brands of soap as 
advertised and designated, represented and sold by respondent, are 
not and have not been made wholly of olive oil but are instead soaps 
saponified and mixed with other oils and fats, containing for their 
fatty bases, large percentages of .coconut oil, palm kernel oil, and 
tallow, with only a small percentage of olive oil in some instances. 
The brands of soap having Spanish names, such as "Old Seville," 
"Old Madrid," and "Infanta" are not and never were of Spanish 
Qrigin, the brand known as "Florentine" is not and never has been a 
Product of Italian origin, and the brand designated as "Rosario" is 
llot and never has been a product either of Spanish or Italian origin. 

PAn. 7. There are among the competitors of respondent referred 
~0 in paragraph 1 hereof those who manufacture, sell, and distribute 
ln. competition with respondent, soaps which are actually made of 
ohve oil and who advertise and represent their said soaps fairly and 
accurately. 

PAR. 8." Respondent's use of the statements, designations, and 
descriptions as hereinbefore set forth is false and misleading and 
constitutes practices or methods of competition which tend to, and do, 
confuse, prejudice, and injure respondent's competitors, divert trade 
to respondent from its competitors, operate as a detriment to free 
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and legitimate competition in the business of marketing soap, place 
in the hands of wholesale and retail dealers an instrument which per
mits them more easily to substitute the goods of respondent for the 
products of another, and have the capacity and tendency to cause, 
and do cause, the trading public in the United States to purchase 
respondent's said soaps, as and for olive ·oil soaps, made with :\ 
hundred percent olive oil base, which they are not. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Babiglo Com
pany, Inc., a corporation, are to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and dutiesr 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the original and amended complaints of the Commission, 
the answers of respondent thereto, and the agreed stipulation as to 
the facts entered into between the respondent herein, Babiglo Corn· 
pany, Inc., and 1V. T. Kelley, Chief Counsel for the Commission, 
which stipulation provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the respondent herein findings as to the facts (includ
ing inferences which it may draw from the said stipulated facts) and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission havil'lg made its findings as to the facts and 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, Babiglo Company, Inc., its of
ficers, representatives, agents, individual or corporate, and its em
ployees, in connection with the offering for sale, sale and distribution 
of soap in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: · 

1. The use of the words "olive" or "olive oil," alone or in conjunc
tion with any other woru or words, to designate or describe a soap 
product composed in part of olive oil and in part of other oils and 
fats unless there appears in immediate connection and conjunction 
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with the words "olive" or "olive oil" and in clear and legible type or 
lettering in size equal to that of the word "olive" or the words "olive 
oil," other words which accurately and truthfully describe and desig
nate the true content of the product; 

21 The use of the words "Old Seville," "Old Madrid," or "Infanta," 
or any other words of similar import and effect, alone or in conjunc
tion with each other or with any other word or words describing said 
product, or the use of any pictorial representation, as a brand or label 
for soap so as to import or imply that said soap was produced in and 
imported from Spain, unless or until such statements and representa
tions are true in fact and said soap was actually produced in and im
ported from Spain; or any similar use of the word "Florentine" or 
the word "Rosario," or any other words of similar import and effect, 
Unless and until such statements and representations are true in fact 
and said soap was produced in and imported respectively from Italy, 
or from Italy or Spain. 

3. Representing, through the use of the word "imported," alone or 
in conjunction with any other word or words as descriptive of soap, 
or in any manner, or through any means or device, that soap manu
factured in the United States was made in and subsequently imported 
from Spain or from any other foreign country. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

CHRISTMAS CLUB 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA'J'IO~ 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SECS. 3 
A:'\D 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. HI, 1914, AS AMENDED 
B ¥ SEC. 1 OF AN ACT OF CONGRiilSS APPROVED JUNE 19, 1036 

Docket 9050. Complaint, Feb. 5, 1931-Decision, Sept. SO, 1931 

Where a corporation engaged, for more than three years last past, in the sale, 
in commerce among the various States and in the District of Columbia, 
of pass books, account books, advertising literature, and other parapher
nalia for use by banks and trust companies in their conduct of Christmas 
Clubs and other savings systems, in substantial competition with others 
engaged in sale in commerce of systems for use by banks and trust com· 
panies and their depositors in the conduct of such clubs and other savings 
systems, and, as thus engaged, ln furnishing such systems for such pur
poses to more banks and trust companies for their use than any of itS 
competitors, with annual revenues from such activity during aforesaid 
period likewise exceeding that of any other of said competitors-

(a) Itepresented that it bad the right to the sole and exclusive use of name 
or phrase "ChriRtmas Club" for its Raid systems, and that said name bad 
been trade-marked by it for lli'le thcrPon, facts bPing that, while it was 
owner of registered trade-mark "Christmas Club" for use as magazine 
title, said name or phrase bad not been registered by it as trade-mark tor 
its said system, nor had it established in any court of competent jurisdic
tion its sole and exclusive right to use of name or phrase in question 
thereon; 

(b) Represented that it was the manufacturer and printer of its said systems, 
through inclusion in certain of its contract forms of statement that itS 
said systems would be shlppPd f. o. b. its factories, facts being that appro:S:· 
imately ninety-five percent of its said systems, furnished by it to bank.9 

and trust compnnies, were made for its order by manufacturing printing 
concerns In which it bad no financial or other Interest, while approximatelY 
five percent thereof were printed by affiliated corporations, stock of wblcb, 
along with a part of its own stock, was held by another concern; 

(c) Represented tbat It bad spent, over a period of time, more than $3,500,000 
In promoting the Christmas Club name and !den among the banks and 
people of the United States, facts being said figure represented an arbi
trary fraction of tbe total selling expenses, other than cost of goods sold 
and executive selUng expenses over a period of years, ot itself and certain 
other companies, assets of wbich had been acquired by it; 

With capacity and tendency to mislead certain banks and trust companieS 
purchasing such systems from it into believing that such representations 
as aforesaid, as to such right to use of said name or phrase and as to 
manufacture of said systems, W{'re true, and to induce them to buy such 
systems from it In such erroneous bellef, and as manufactured and printed 
by It, and with effect of inducing banks and trust companies to purchase 
said products from it without knowing sense in which word "promotion" 
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was used, and of diverting trade to it from its competitors; to the substan
tial injury of substantial competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition in commerce 
within the Intent and meaning of said Section 5 of an Act of Congress 
apprO\·ed Sept. 26, 1914; and 

Where aforesaid corporation, engaged as above set forth-
(d) Entered Into contracts for and made sales of its said systems on the con

dition, agreement, and understanding that purchaser thereof should not 
Purchase or de'al in the systems of a competitor or competitors, undet· 
contracts, many of which were for term of ~even years and provided that 
the bank or trust company concerned should purchase such systems from 
it exclusively; 

With result that companies having such contracts with It, by reason thereof, 
did not buy systems of competitors, and with the result that pffcct of such 
contracts had been and was to substantially Jessen competition or tend 

· to create a monopoly in 1t: 
Held, That such acts and practices, under the circumstances set forth, con

stituted violation of the provisions of Section 3 of an act of Congress ap
proved Oct. 15, 1914; and 

Where aforcsuld corporation, engaged 'as above set forth-
(e) Discriminated In price through failing to provide for payments on tht> 

same percentage basis In contracts entered Into and carried out by It with 
banks and trust companies, providing thllt It would furnish such systems, 
of lil;:e grade and quality, to pach bunk or trust company and would ac
cept In payment therefor a percentage of the deposits In the Christmas 
Club of the particular company, with the particular comp'llny, as the case 
might be, privileged under the terms of such contracts to requisition un
limited quantities of said systems from it, regardll'ss of rate of percentage 
paid by it or regardless of the total deposits In Its Christmas Club; 

With the result that the effect of such discrimination in price between dif
ferent purchasers of systems of like grade 'and quality had been and was 
to substantially lessen competition or tend to create a monoply in inter
state commerce in such systems: 

Held, That such acts and practices, under the circumstances set forth, con
stituted a violation of the provisions of Sec. 2 (a) of an act of Congress 
approwd Oct. 15, 1914, as amended by Sec. 1 of an Act of Congress ap
proved June 19, 1936. 

Before !Jfr. John ;lV. Norwood, trial examiner. 
ill r. Edward L. Smith for the Commission. 
Oravath, DeGersdorjf, Swaine & lV ood and AIr, Henry G. ,lV alter, 

Jr., of New York City, and Mr. Richard II. lVllmer, of Washington,_ 
n. c., for respondent. 

COMPLAINT 

Oount I 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,''" 
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the Federal Trade Commission, having reason to believe that Christ· 
mas Club, a corporation, hereinafter referred to as respondent, has 
been and now is using unfair methods of competition in com· 
merce as "commerce" is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be 
to the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent Christmas Club, a corporation, is a 
corporation organized, ex.isting, and doing business under and by 
virtue of the laws of the State of New York with its principal office 
and place of businesss at 341 :Madison Avenue, New York City in 
said State. It is now and for more than three years last past has 
been engaged in the sale of passbooks, account books, advertising 
literature, and other paraphernalia for use by banks and trust com· 
panies in the conduct by them of Christmas Clubs and other saving 
systems, which said passbooks, account books, advertising literature, 
and other paraphernalia will hereinafter be referred to as "systems." 
In the course and conduct of its said business, it now ships and for 
more than three years last past has shipped from its place of business 
in New York City aforesaid, such "systems" when sold by it, to the 
purchasers thereof located in the State of New York, and others 
located in various other States of the United States and in the 
District of Columbia. Such "systems" are sold by respondent for 
use by banks and trust companies and their depositors in the various 
States of the United States and in the District of Columbia. There 
is now and for more than three years last past has beeen a constant 
current of trade and commerce by respondent in such "systems" be 
tween and among the various States of the United States and in 
the District of Columbia. In the course and conduct of its business, 
respondent is now and for more than three years last past has been 
in substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale of "systems" for use by 
banks and trust companies and their depositors in the conduct of 
Christmas Clubs and other saving systems, between and among the 
various States of the United States and in the District of Columbia. 
The conduct of Christm.as Clubs and .other saving systems is a -pop· 
ular form of saving and their favor with the public is increasing 
and the use of such Christmas Clubs and other saving systems is a 
very important factor in the conduct of banks and trust companies. 
Respondent is now and for more than three years last past has 
been the largest single dealer in the United States in "systems" for 
use by banks and trust companies in the conduct of Christmas Clubs 
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and of other saving systems and now sells and for more than three 
years last past has sold "systems" to more banks and trust companies 
than has or does any of its aforesaid competitors. 

PAn. 2. In the course and conduct of its aforesaid business between 
and among the various States of the United States and in the District 
of Columbia, respondent in selling and in offering for sale its "sys
tems" has falsely represented and still falsely represents that it is the 
sole owner of and has exclusive right to the use of the phrase "Christ
mas Club," that said phrase is trademarked by respondent, and that 
no one without its consent or license has the right to use the aforesaid 
name, "Christmas Club." In truth and in fact respondent is not and 
~as not been the sole owner of the phrase "Christmas Club"; nor has 
It ever had the exclusive right to the use of the said phrase "Christ
lhas Club"; the said phrase "Christmas Club" is not trademarked by 
respondent; and the aforesaid phrase may be used by others without 
the consent, permission, or license of the respondent. 

PAn. 3. In the course and conduct of its aforesaid business between 
and among the various States of the United States and in the Dis
trict of Columbia, respondent in selling and in offering for sale its 
"systems" has falsely represented and still falsely represents that it 
is the manufacturer and printer of the "systems" which it sells, when 
in truth and in fact it is not the manufacturer thereof, but such 
"systems" are manufactured for the respondent by manufacturing 
and printing concerns in which the respondent has no financial or 
other interest. 

PAn. 4. In the course and conduct of its aforesaid business between 
and among the various States of the United States and in the Dis
trict of Columbia, respondent in selling and in offering for sale its 
"systems" has represented and still represents to its customers and 
Prospective customers that it has been and is still spending on adver
tising and promoting the growth of Christmas Clubs throughout the 
country, amounts of money considerably in excess of the amounts 
it has expended and is still expending for the. purpose aforesaid. 

PAR. 5. The aforesaid representations made by the respondent as 
set out in paragraphs 2, 3, and 4 hereof, have had and still have the 
capacity and tendency to mislead and deceive, have misled and de
ceived, and do mislead and deceive purchasers and prospective pur
chasers into the beliefs that the aforesaid representations are and 
have been true, and have tended to and do tend to induce, and have 
induced and do induce banks and trust companies to purchase "sys
tems'' from respondent in such erroneous beliefs. Thereby trade 
has been diverted and is being diverted by respondent from its com-

15812tm--39----73 
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petitors and substantial injury has been done and is being done by 
respondent to substantial competition in interstate commerce. 

PAR. 6. The above alleged acts and practices of respondent are 
all to the injury and prejudice of the public and respondent's com
petitors and constitute unfair methods of competition within the 
intent and meaning of Section 5 of an Act of Congress entitled "An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

Oount II 

The Federal Trade Commission having reason to believe that 
Christmas Club, a corporation, hereinafter called respondent, has 
violated and is now violating the provisions of Section 3 of the Act of 
Congress entitled "An Act to supplement existing laws against un
lawful restraints and monopolies, and for other purposes," approved 
October 15, 1914, (the Clayton Act), hereby issues this its complaint 
against respondent and states its charges with respect thereto as fol
lows, to wit: 

PARAGRAPH 1. For its charges under this paragraph of this count~ 
said Commission relies upon the matters and things set out in para
graph 1 of count 1 of thi:3 complaint to the same extent and as 
though the allegations of said paragraph 1 of said count 1 were set 
out in full herein, and said paragraph 1 of said count 1 is incorpo
rated herein by reference and made a part of the allegations of this 
count. 

PAR. 2. In the course and conduct of its business described in 
paragraph 1 of count 1, respondent in the course of commerce be
tween and among the various States of the United States and the 
District of Columbia described in said paragraph of said count, has 
made sales and is still making sales and contracts for the sale of 
''systems'' on the condition, agreement, and understanding that the 
purchasers thereof shall not deal in the "systems'' of a competitor or 
eompetitors of respondent, the effect of which said sales and contracts 
for sale upon such condition, agreement, and understanding may be, 
is and has been to substantially lessen competition or tend to create a 
monopoly in respondent in commerce between and among the various 
States of the United States and in the District of Columbia in 
"systems." 

PAR. 3. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 3 of the hereinabove mentioned Act of Con
gress entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes, approved 
October 15,1914 (the Clayton Act). 
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The Federal Trade Commission having reason to believe that 
Christmas Club, a corporation, hereinafter called respondent, since 
June 19, 1936, has violated and is now violating the provisions of 
Section 2 (a) of the Act of Congress entitled "An Act to supplement 
el:isting laws against unlawful restraints and monop6lies, and for 
other purposes," approved October 15, 1914, (the Clayton Act), as 
alll.ended by Section 1 of the Act of Congress entitled "An Act to 
l\IlJ.end Section 2 of the Act entitled 'An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur
Poses,' approved October 15, 1914, as amended (U.S.C., title 15, sec. 
13), and for other purposes," approved June 19, 1936, (the Robinson
Patrnan Act), hereby issue:;; this its complaint against Respondent 
and states its charges with respect thereto as follows, to wit: 
~ ARAGRAPH 1. For its charges under this paragraph of this count, 

said Commission relies upon the matters and things set out in para
graph 1 of count 1 of this complaint to the same extent and as 
though the allegations of said paragraph 1 of said count 1 were set 
out in full herein, and said paragraph l: of said count 1 is incorpo
rated herein by reference and made a part of the allegations of this 
count. 

PAR. 2. Since June 19, 1936, in the course and conduct of its busi
ness described in paragraph 1 of count 1 hereof, respondent while 
engaged in the commerce therein described, in the course of such 
~0~merce, directly and indirectly has discriminated and is still dis
~·l'Iminating in price between different purchasers of "systems" of 

.blke grade and quality, the effect of which said discriminations may 
. e to substantially lessen competition or tend to create a monopoly 
In the aforesaid commerce in ''systems," or to injure, destroy, or pre
Vent competition with respondent. 

PAn. 3. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (a) of the above mentioned Act of Con
gress entitled "An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes," approved Oc
~ber 15, 1914, (the Clayton .Act), as amended by Section 1 of the 

ct of Congress entitled "An Act to amend Section 2 of the Act 
entitled 'An Act to supplement existing laws against unlawful re
str · 
1 aints and monopolies, and for other purposes,' approved October 
5' 1914, as amended (U.S.C., title 15, sec. 13), and for other pur

Poses," approved June 19, 1936 (the Robinson-Patman Act). 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Corn· 

" mission, to define its powers and duties, and for other purposes, 
and pursua~ to the provisions of an Act of Congress approved 
October 15, 1914, entitled "An Act to supplement existing la:w~ 
ugainst unlawful restraints and monopolies, and for other purposes, 
the Federal Trade Commission on February 5, 1937, issued, and on 
February 8, 1937, served, its complaint in this proceeding upon re· 
~pondent, Christmas Club, a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act, entitled "An Act to create a Federal Trad~ 
Commission, to define its powers and duties, and for other purposes, 
and with violating Section 3 of the aforesaid act entitled "An Act 
to supplement existing laws against unlawful restraints and mon~p
ulies, and for other purposes," approved October 15, 1914, and wlth 
violating Section 2 (a) of the said Act entitled "An Act to suppled 
ment existing laws against unlawful restraints and monopolies, an 
for other purposes," as amenued by Section 1 of an Act of Congres; 
~tpproved June 19, 1936, entitled "An Act to amend Section 2 ° 
the Act entitled 'An Act to supplement existing laws against unb"'d 
ful restraints and monopolies, and for other purposes,' approve 
October 15, 1914, as amend.cd (U. S. C., title 15, sec. 13), ancl ~or 
ether purposes." After the issuance of said complaint and the fi.l~1g 
of respondent's answer, the Commission, by order entered hereUl, 
granted respondent's motion for permission to withdraw said answer 
und to substitute therefor an amended answer, in which respondent 
E>tateu that while not conceuing that it has violated any law of the 
United States, nevertheless for the sole purpose of avoiding the tro~ble 
and expense incidental to further continuation of this proceed1?g~ 
it uesired to waive hearing on the charges set forth in said compla1!1 

and not to contest the proceeding, and solely for the purpose of diS· 

posing of this proceeding consented that the Commission might, 
without trial, without the taking of evidence and without !UlY fn~
ther procedure enter its findings as to the facts, including ~uc ~ 
inferences as the Commission might draw from the facts aum1tte 
in the said amended answer, and issue and serve upon it an orde~ 
to cease and desist from the acts admitted in the said amende t 
answer, and in which said amendeu answer respondent stated th~ 
dl consents and admissions given or made by the respondent there!ll 
were given and made solely on the conditions anu for the purpos~s 
aforesaid and insofar as they constituted admissions were not 111 11 e 
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as, nor were they to be taken as, admissions of fact for any other 
Purpose or in any other proceeding whatsoever. Thereafter, this 
~roceeding regularly came on for final hearing before the Commis-
81011 on the said complaint and said amended answer (briefs and 
0.ral arguments of counsel having been waived), and the Commis
~1011 having duly considered the same and being now fully advised 
In the premises, finds that this proceeding is in the interest of the 
)ubiic and. makes this its findings as to the facts and its conclusions 
c rawn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent is a corporation organized, existing, 
~Id doing business under and by virtue of the laws of the State of 
~ ew. York, with its principal office and place of business at 341 
• facJ.Ison A venue, New York City, in said State. 

1 PAR. 2. The respondent is now and for more than three years 
blst past has been engaged, among other things, in the sale of pass
f ooks, account books, advertising literature, and other paraphernalia 

0
°1' .use by banks ami trust companies in the conduct by them of 
hrtstmas Clubs and other savings systems (which said passbooks, 

]account books, advertising literature, and other paraphernalia are 
le · l'einafter referred to as "systems") . 

.PAn. 3. In the course and conduct of its business, the respondent 
I~ow causes to be shipped and for more than three years last past has 
~Ullsed to be shipped such "systems," when sold by it from Harris
p urg, Pa., to the purchasers thereof, some located in the State of 
Ue~nsylvania and others lo~at~d in various. other States ~f the 

llJted States and in the Drstnct of Columbia; and there Is now 
an<J. for more than three years last past has been a constant current 
of trade and commerce by the respondent in such "systems" between 
;~c1 among the various States of the United States and in the Dis-
tict of Columbia . 

. PAn. 4. In the course and conduct of its business, the respondent 
1~ now, and for more than three years last past has been, in sub
~tantial competition with other corporations and with persons, firms, 
•llld Partnerships encra()'ed in the sale of "systems" for use by banks 
~nd trust compauieso a~d their depositors in the cond.uct of Christ-

1a8 Clubs and other savings systems in commerce between and 
a~ong the various States of the United States and in the District 

.o PColumbia. 
c An. 5. In 1936 there were approximately 17,800 banks and trust 

5 ~l1Panies throughout the United States, of which approximately 
' CO operated Christmas Clubs. 
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PAR. 6. The respon<lent now furnishes, and for more than three 
years last past has furnished, "systems" to more banks and trust 
companies, for use by them in the conduct of Christmas Clubs and 
(Jther savings systems, than has or does any one of its competitors. 

PAR, 7. The annual revenues of the respondent from furnishing 
''systems" to banks and trust companies now exceeds, and for more 
than three years last past has exceeded, that of any of its competitors. 

PAR. 8. While prior to 1934 the respondent represented to banks 
or trust companies that it had the sole and exclusive right to the 
use of the name or phrase "Christmas Club" and represented that 
such name or phrase had been trade-marked by it for use on "sys· 
tems," during the past three years it has not made such representa· 
t ions except as to the name of a magazine. 

PAR. 9. In 1910 Merkel Landis conceived the Christmas Club plan 
and in 1911 transferred to the Landis Savings Club Company all of 
his rights, title, and interest in the plan. Early in 1912 Mr. Jl, F. 
Rawll acquired from the Landis Savings Club Company the right 

• to use the plan. l\Ir. llawll immediately gave the plan the name 
"Christmas CluL~' and operated his business under the unincorpo· 
rated name "Christmas Club" from March 1912, until June 1914, when 
he incorporated his business under the name "Christmas Club, A. 
Corporation," the respondent herein. The respondent subsequen~Iy 
acquired all the assets of the Landis Savings Club Company. "\Vh1le 
prior to 1934 the respondent represented that it had the right to the 
exclusive use of the name or phrase "Christmas Club," it has not · 
established such right in any judicial proceeding. From time to 
time, various persons, firms and corporations, other than the respond· 
ent, have been engaged in the business of supplying banks and trus~ 
companies with "systems" inscribed with the name "Christmas Club' 
for use in the operation of Christmas Clubs and from 1929 to 1932, 
inclusive, the respondent acquired the assets of a number thereo:f for 
a substantial consideration. 

PAR. 10. Since March 1927, the respondent has been and now is the 
owner of the registered trade-mark "Christmas Club" for use as the 
title of a magazine in Class 38 (Reg. No. 225139), but the name or 
phrase "Christmas Club" has not been so registered by it as a trade· 
mark for "systems.'' The aforesaid representations made prior to 
1934, that the respondent had the sole and exclusive right to the use 
of the name or phrase ''Christmas Club" without having registered 
it or having established it in a court of competent jurisdiction, ttnd· 
that such name or phrase had been trade-marked by it for use on 
"systems" without having registered it or having established it in °~ 
by a court of competent jurisdiction for use on "systems" has ha 
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the capacity and tendency to mislead certain banks and trust com
panies purchasing such "systems" from the respondent into believing 
that such representations were true and to purchase "systems'' from 
respondent in such erroneous beliefs. 

P AU. 11. Certain forms of contracts entered into by the respondent 
Prior to the issuance of the complaint herein contained the statement 
that "systems" would be shipped "f. o. b. its factories." However, 
approximately 95% of the "systems'' furnished to banks and trust 
companies by the respondent are manufactured for its order by 
lhanufacturing and printing concerns in which the respondent has 
ho financial or other interest and approximately 5% of such "systems" 
are printed by affiliated corporations, the stock of which is owned by 
a corporation which also owns a part of the stock of the respondent. 
All "systems" furnished by the respondent are manufactured and 
Printed for it under its directions and instructions. Said statement 
contained in such forms of contracts that "systems" would be shipped 
by the respondent "f. o. b. its factories" has had the capacity and 
tendency to mislead certain banks and trust companies purchasing 
:'systems'' from the respondent into believing that the respondent 
Itself manufactured and printed its own "systems" and to induce 
them to purchase "systems" from the respondent in such erroneous 
belief. . 

PAn. 12. At various times the respondent has represented, without 
~:'{planation of the sense in which the term "promoting'' is used, that 
It has spent over a period of time more than $3,500,000 in promoting 
the Christmas Club name and idea among the banks and people of 
the United States, such figure representing an arbitrary fraction of 
the total selling expenses, other than cost of goods sold, and executive 
selling expenses, over a period of years, of the respondent and certain 
other companies the assets of which have been acquired by the 
respondent. Such representation without explanation of the sense in 
Which the word "promotion" has been used has not informed banks 
and trust companies as to the sense in which respondent has used 
the word "promotion" and has induced them to purchase "systems" 
~rom respondent without knowing the sense in which the word 
Promotion" was used. 

b PAn. 13. By the representations hereinbefore described, trade has 
. e?n diverted to respondent from its competitors and substantial 
~llJury has been done by respondent to substantial competition in 
Interstate commerce. . 

PAn, 14. Prior to the issuance of the complaint herein, the respond
ent contracted to furnish "systems" to banks and trust companies 
Under forms of contracts, many of which were for a term of seven 
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yen,rs and provided that the bank or trust company should purchase 
"systems" from the respondent exclusively. 

PAn. 15. Certain banks and trust companies having Euch contracts 
with the respondent have not, by reason thereof, purchased "systems'r 
from competitors of the respondent, and the effect of such contracts 
has been and is to substantially lessen competition or tend to create 11 

monopoly in the respondent. 
PAn. 16. Since June 19, 1936, and prior to the issuance of the com~ 

plaint herein, the respondent entered into and is carrying out con~ 
tracts with banks and trust companies providing that the respondent 
would furnish "systems'' of like grade and quality to each bank or 
trust company and would accept in payment therefor a percentage of 
the deposits made in the Christmas Club of the bank or trust com~ 
pany. All of such contracts did not provide for payments on the 
same percentage basis. However, under the terms of such contracts 
the bank or trust company was privileged to requisition unlimited 
quantities of "systems" from the respondent regardless of the rate of 
percentage paid by the bank or trust company or regardless of the 
total deposits in its Christmas Club. 

PAn. 17. Under such contracts the respondent has, in the course of 
interstate commerce, discriminated and is still discriminating in price 
between different purchasers of "systems" of like grade and quality, 
the effect of which discriminations has been and is to substantiallY 
lessen competition or tend to create a monopoly in interstate 
commerce in "systems." 

CONCLUSIONS 

1. The aforesaid acts and practices of the respondent Christmas 
Club, a corporation, as described in paragraphs 8, 9, 10, 11, 12, and 13 
of the foregoing findings, considered in connection with the facts 
set forth in paragraphs 1, 2, 3, 4, 5, 6, and 7 thereof, are to the preju· 
dice of the public and of respondent's competitors, and constitute 
unfair m.cthods of competition in commerce, within the intent and 
meaning of Section 5 of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to de~ 
fine its powers and duties, and for other purposes." 

2. The aforesaid acts and practices of the respondent Christmas 
Club, a corporation, as described in paragraphs 14 and 15 of the fore~ 
going findings, considered in connection with the facts set forth in 
paragraphs 1, 2, 3, 4, 5, 6, and 7 of the foregoing findings, con· 
stitute a violation of the provisions of Section 3 of an Act of Con~ 
gross entitled "An Act to supplement existing laws against unlaW· 
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ful restraints and monopolies, and for other purposes," approved Oc
tober 15, i914. 

3. The aforesaid acts and. practices of the respond.ent Christmas 
Club, a corporation, as described in paragraphs 16 and 17 of the fore
going find.ings, considered in connection with the facts set forth in 
paragraphs 1, 2, 3, 4, 5, 6, and 7 thereof, constitute a violation of 
the provisions of Section 2 (a) of an Act of Congress entitled "An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes," approved October 15, 1914, as 
amended by Section 1 of an Act of Congress entitled "An Act to 
amend Section 2 of the Act entitled 'An Act to supplement existing 
laws against unlawful restraints and. monopolies, and for other pur
Poses,' approved October 15, 1914, as amen<led (U. S. C., Title 15, 
Sec. 13), and for other purposes," approved June 19, 1936. 

ORDF..R TO CEASE AND DESIST 

This matter coming on to be heard. by the Commission on the com
plaint filed herein on February 5, 1937, and the amended answer of 
t~e respondent filed herein on September 28, 1937, and the Commis
Sion having made its findings as to the facts and conclusions of law; 
(1) that the respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes"; (2) that said respondent has violated the provisions 
0.f Section 3 of an Act of Congress approved October 15, 1914, en
titled "An Act to supplement existing laws against unlawful re
straints and monopolies, and for other purposes"; (3) that said re
spondent has violated the provisions of Section 2 (a) of the said Act 
of Congress approved October 15, 1914, entitled "An Act to supple
l1lent existing laws against unlawful restraints and monopolies, and 
for other purposes," as amended by Section 1 of an Act of Congress 
entitled "An Act to amend Section 2 of the Act entitled 'An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes' approved October 15, 1914, as amend.ed (U. S. 
C. Title 15, Sec. 13), and for other purposes," approved June 19, 1936. 
. It is ordered, That respondent Christmas Club, a corporation, and 
lts successors, officers, agents, servants, and employees, forthwith cease 
and desist in connection with the business of selling or offering for 
sale "systems'' (as that term is defined in the aforesaid findings as to 
the facts) in interstate commerce and in the District of Columbia, 
from doing and performing any of the following acts and things: 

1. Representing that it has the right to the sole and exclusive use 
of the name or phrase "Christmas Club" for "systems"; and repre-
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senting that the name or phrase "Christmas Club" has been trade
marked by the respondent for use on "systems": Provided, ho·wever, 
That nothing contained in this order shall prohibit the respondent 
from exercising its lawful right to prevent other corporations, per
sons, firms or partnerships from unlawfully using the name or 
phrase "Christmas Club" or from unlawfully using as a trade-mark, 
the name or phrase "Christmas Club"; 

2. Representing through advertisements, circulars, correspondence, 
stationery, or in any manner whatsoever, that it is the manufacturer 
and printer of "systems," unless and until it actually owns and op
erates, or directly and absolutely controls, a printing establishment 
wherein are printed any and all "systems" by it sold or offered for 
sale; 

3. Representing that it has spent over a period of time more than 
$3,500,000, or any other sum, in promoting the Christmas Club name 
and idea among the banks and trust companies and the people of the 
United States, without accurately explaining the manner in which 
such sum has been computed; 

4. Entering into contracts for the sale of "systems" or continuing 
to make sales of "systems" on the condition, agreement and under
standing that the purchaser thereof shall not purchase or deal in the 
"systems" of a competitor or competitors of the respondent: Provided, 
lwwever, That nothing contained in this order shall prohibit the re
spondent from entering into contracts whereby it agrees to furnish 
purchasers with such "systems" as they may requisition from the re
spondent if such purchasers are free to purchase "systems" from com
petitors of the respondent; 

5. Unlawfully discriminating in price as found in paragraphs 16 
and 17 of the aforesaid findings as to the facts, and conclusions. 

Nothing contained in this order shall be construed to prevent the 
respondent from continuing to deal with banks or trust companies 
so long ns such dealings shall not violate the provisions of this onler. 

It is lwreby furtlwr ordered, That the said respondent shall within 
90 days from the date of service upon it of this order, file with this 
Commission a report in writing, setting forth in detail the manner 
awl form in which it shall have complied with this order. 
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IN THE MATTER OF 

DAVIS PAINT COMPANY, INC., ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
01J1 SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Docket 2"137. Complaint, Ma,r. 5, 1936-Decision, Oct. 1, 1937 

Where two corporations engaged In sale to purchasing public of paint, varnish, 
eu'amel, and allied products made by third concern, owner of their capital 
stock, and likewise engaged, along with the president thereof and said con
cern's principal stockholder and founder, in sale to purchasing public, 
directly or indirectly, through wholesale and retail dealers and through 
agents-

( a) Made nse of words, in advertising and soliciting the sale of the products 
sold by them, "Direct from factory to you," or of words of like 'and similar 
import, notwithstanding fact they did not, themselves, as above set forth, 
manufacture products thus offered and sold by them; and 

Where said manufacturing concern, In course and conduct of its bu::;iuess, and 
to induce customers and prospective customers to purchase its products-

(b) Represented, through guarantees, that cl'aims by customers for refunds 
or adjustments would be allowed, through such statements in its adver
tisements and advertising matter, and on the labels attached to the con
tainers of its products, as "GUARANTEE ., • • DouLle-Barreleu 
Mon!'y-llack GUARANTEE," If, for any reason, Davis' Ev!'r-llrlght Guar'an
teed Paint does not come up to your !'xpectation!l after applying a portion of 
it, you may return the remainder and we will r!'fnnd all you have paid 
for your entire order," along with offer, 'after all the paint bad been 
applied according to directions and bad failed to give "the service you 
have a right to !'xpeet of any paint, regardless of price," to replace same 
free of charge, paying all shipping charges and for applie'.:ttions "ON YOUTI. 
BUILDINGS. Or, if you prefer, we will REFUND YOUR 1\IONEY IN 
FULL," facts being such claims were not in fact thus allowed, through 
conceded exaction of questionnaire compliance, subjection of customers to 
considerable correspondence and, in some cases, refusal to accede to cus
tomers' claims ; 

(c) Caused to appear on its price lists, circulated widely among its agents 
and dealers, customers and prospective customers, depletion of "Three 
Large Factory Buildings," together with statement that such "up-to-date 
modern paint and varnish factories" were located at Kansas City, Cleve
land, and Berkeley, Calif., facts being said manufacturing concern never 
actually owned entire paint factory In said last-named city, though stock 
therein was assertedly owned by its founder, president, principal stock
holder, and then vice-president; and 

Where an agent of a corporation, then dormant and thereafter disRol"l'ed, but 
capitnl stock of which was owned by said manufacturing concern-

(d) Represented, through letters mailed to customers and prospective cus
tomers, that paints of said various companies and individual could be 
Purchased for prices substantially lower than the regular or current prices, 
and that said paints ordinarily sold for prices substantially higher than 
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the asserted special prices, through stating, among other things, in said 
letters that said company "has authorized me to dispose of as much paint 
as possible between now and Saturday," and that, because of the short 
time for such disposal, he was offering "any paint, varnish, enamel, etc., 
at EXACTLY ONE-HALF the list prices on the enclosed price list," facts 
being enclosed list was an old one which did not reftect current prices at 
which paint was being offered by aforesaid company at times such letter 
was forwarded; 

With tendency and capacity to mislead and deceive a substantial portion of 
purchasing public into erroneous belief that all said representations were 
true, and with result that a number of the consuming public, as a direct 
consequence of the mistaken and erroneous belief induced by advertise· 
ments and misrepresentations of said companies and the aforesaid pres!· 
dent, etc., of such manufacturing concern, purchased substantial volume of 
their product and trade was unfairly diverted to them from those likewise 
engaged in sale of paint, varnish, enamel, and allied products and wb0 

truthfully advertise the same; to the substantial injury of competition in 
commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. George Foulkes for the Commission. 
Mr. Harold E. Neibling, of Kansas City, Mo. and Mr. Clinton 

Robb, of Washington, D. C., for respondents. 

Col\IrLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that each and 
all of the corporations and the individual named in paragraph 1 
hereof, hereinafter referred to as respondents, have been and ar~ 
using unfair methods of competition in commerce as "commerce' 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint and states its charges in that respect as 
follows: 

PARAGRAPH 1. Respondent, Davis Paint Company, Inc., is a cor· 
poration organized January 2, 1924, existing and doing business under 
and by virtue of the laws of the State of Missouri, with its principal 
offices and place of business at 14th and Iron Streets, in Kansas CitY 
in said State. Respondent, Davis Paint Company, Inc., does business. 
and trades under its corporate name and also under the trade narn~, 
Burlington Paint Company, in Kansas City in the State of Missou:x, 
and also under the trade naJm', Robertson Products Company, .111 

Cleveland in the State of Ohio. Respondents, "\V. H. Beard Pamt 
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Company, Farm and Home Paint Company, Manchester Paint Cor
poration, New Method Paint Company, Painter's Paint Company, 
an~ 'World Star Paint Company, are all corporations organized, 
existing, and doing business under and by virtue of the laws of the 
State of Missouri and have their respective principal offices and 
Places of business located in Kansas City in the said State. Respon
dent, Berry J. Davis, is now and since the date of the incorporation 
of each of said corporations has been the principal stockholder in 
each of the corporate respondents and now has his principal office 
and place of business at 14th and Iron Streets in Kansas City, Mo. 
Said individual respondent manages, controls and directs the policies 
nnd operations of all the corporate respondents named herein. Said 
Berry J. Davis is the president of the corporate respondents, Davis 
Paint Company, Inc., and .Manchester Paint Corporation, and is vice 
President of the corporate respondents, '\V. H. Beard Paint Company, 
Farm and Home Paint Company, New Method Paint Company, 
Painter's Paint Company, and '\Vorld Star Paint Company. 

PAn. 2. Respondent corporations named herein doing business 
Under their respective corporate names and the respondent, Davis 
Paint Company, Inc., doing business also under the trade names, 
Durlington Paint Company and Robertson l 1roducts Company, now 
are and have been for many years engaged in the sale of paint, 
"~rnish, enamel, and allied products to members of the public either 
directly to the purchasing public or indirectly through wholesale 
~1lld retail dealers and through agents. Said corporate respondents 
111 the course and conduct of their respective businesses ship, or cause 
to be shipped or transported, their products when sold by them, from 
the States of Missouri and Ohio or the State of origin of the ship
ment to the purchasers thereof located at points in various States of 
the United States other than in the States of Missouri and Ohio or 
in the State of origin of the shipment. There is now and has been 
during all the times hereinbefore mentioned a constant current of 
trade or commerce in the products sold by the several corporate re-
8Ponde~1ts between and among various States of the United States 
and in the District of Columbia. 

PAR. 3. In the course and conduct of their respective businesses all 
0.f the respondent corporations now are, and have been during all the 
tunes hereinabove mentioned, engaged in substantial competition 
With various other corporations, firms, and individuals selling or 
offering for sale paint, varnish, enamel, and allied products to mem
bers of the general public in the several manners set out in paragraph 
2 hereof in commerce among and between the various States of the 
Dnited States and in the District of Columbia. 
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PAR. 4. In the course and conduct of its business respondent, Davis 
Paint Company, Inc., acting under the direction of respondent, Berry 
J. Davis, is now and has been during all of the times above mentioned, 
both under its corporate name and under the trade names, Burlington 
Paint Company and Robertson Products Company, manufacturing, 
offering for sale and selling paint, varnish, enamel, and allied prod· 
ucts, to members of the public directly and to wholesalers and re· 
tailers who in turn sell to members of the public and to the public 
through its own agents. Said respondent, Davis Paint Company, 
Inc., operates retail stores in Kansas City, Mo., Kansas City, Kans. 
and Wichita, Kans. The business of said respondent is solicited by 
various advertising methods such as circulars, catalogues, price lists, 
and publications mailed to customers, prospective customers, agents, 
and dealers throughout the United States. 

Respondent, Davis Paint Company, Inc., has been and now is 
manufacturing all the paint, varnish, enamel and allied products sold 
and offered for sale by it and by all the respondent corporations 
named herein. 

PAR. 5. Respondent, Davis Paint Company, Inc., not only manu· 
factures all of the products sold and offered for sale by the respond· 
ent corporations named herein, but owns and controls said responctent 
corporations and directs their policies. Respondent, Davis Paint 
Company, Inc., in the course and conduct of its business and acting 
under the direction of the respondent, Berry J. Davis, conceals the 
fact that the Davis Paint Company, Inc., owns or has a controlling 
interest in the other respondent corporations named herein, and 
·causes said corporations to be held out and advertised through the 
use of labels on containers bearing the corporate name of the particu· 
lar corporation making the sale together with such phrases as "direct 
from factory to you," and in other ways, as being the manufacturer 
of the products respectively sold by each of said respondents and 
as being wholly apart from, independent of, and having no connec· 
tion with the Davis Paint Company, Inc. Dy so concealing the fa~t 
that said respondent corporations are its subsidiaries, it permits said 
corporations to be held out as competing with it. 

PAR. 6. Respondent, Derry J. Davis, as principal stockholder and 
manager of respondent, Davis Paint Company, Inc., organized and 
created all the other respondent corporations named, for the purpose 
of soliciting business for the sale of the products of the Davis Paint 
Company, Inc., in such a way as to conceal the fact that said respond· 
ent corporations and the businesses conducted by the respondent, 
Davis Paint Company, Inc., under the several trade names indicated 
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herein are in any way connected with or controlled by respondent, 
Davis Paint Company, Inc. For example, some of the respondent 
corporations above referred to solicit business only from paint con
tractors and retailers; others solicit business direct from the con
sumer by mailing lists; others solicit business by dealing only through 
agents; and still others solicit business through department stores by 
lh.eans of a leased department arrangement. By this method of 
doing business respondent, Davis Paint Company, Inc., is able to 
and does in fact vary the prices of its products, depending upon 
:"hich class of trade it seeks, and to increase its business by conceal
Ing the fact that the products, supposedly manufactured by one of 
the corporations above referred to sold or offered for sale by an 
agent, by a retail dealer or by a department store in one and the 
same locality, are in fact all the same products and manufactured by 
respondent, Davis Paint Company, Inc . 
. PAn. 7. Respondent, Davis Paint Company, Inc., acting under the 

dtrection of respondent, Berry J. Davis, in the course and conduct 
of its business and for the purpose of inducing customers and pros
Pective customers to purchase its products, in its advertisements and 
advertising matter circulated generally throughout the United States 
among agents and customers and prospective customers, and on the 
labels attached to the containers of the paint sold under its corporate 
name, has caused and still causes a form of guarantee which contains 
the following, among other statements, to be used: 

GUARANTEE 
Davis Ever-llrlght Brand 

Double-Barreled Money-Back 
GUARANTEE 

1\ Here is our Guarantee printed in black and white. Always demand a printed 
.,..,1oney-llack Gunrantee, signed by the Manufacturer, before you buy 
raints • • • 

t lf, for any reason, Davis' Ever-Bright Guaranteed Paint does not come up 
0 Your expectations after applying a portion of it, you may return the re-

lll.ainder and we will refund all you have paid for your entire order . 
. After you have applied all the p'alnt to your buildings according to our 

{hrections and If it does not give you the service you have a right to expect_ 
ot any paint, regardless of price, we will replace It free of charge, pay all 
~hipping charges and P.AY FOR PUTTING IT ON YOUR BUILDINGS. Or, 
lt' You prefer, we will REFUND YOUR MONEY IN FULL. 

Could any Guarantee be more fair? • • • 
th Why not buy your p'alnt where you are fully protected by a printed Guarantee 

at :means something? 

:p ~aid guarantee is false and misleading in that respondent, Davis 
Uint Company, Inc., upon the report to it of dissatisfaction of the 



1134 FEDERAL TRADE COl\Il\IISSION DECISIONS 

Complaint 25F.T.C. 

products purchased by the customer, has not complied, and does not 
comply with or fulfill the terms of the guarantee, but in truth and 
in fact, respondent, Davis Paint Company, Inc., has made it a prac
tice to evade the guarantee hereinbefore mentioned by forcing such 
customers who are dissatisfied to adjust their claims in a manner 
different from that set forth in its guarantee. 

PAR. 8. In the course and conduct of its business respondent, Davis 
Paint Company, Inc., acting under the direction of Berry J. Davis, 
has caused to appear on its price list which it circulates widely 
among its agents, dealers, customers and prospective customers, the 
false and misleading pictorial representation of "three large factory 
buildings," together with the following words: 

These three up-to-date modern paint and varnish factories are located at 
Kansas City, 1\lo_, Cleveland, Ohio, and Berkeley, California • • • ThrN' 
great factories ready to serve you. 

The said pictorial representation, together with the statements ap
pearing in connection therewith, serve as a representation to the
purchasing public that the respondent, Davis Paint Company, Inc.r 
actually owns, controls, and operates paint and varnish factories lo
cated at Kansas City, Mo., Cleveland, Ohio, and Berkeley, Calif. 
In truth and in fact said respondent, Davis Paint Company, Inc., docs 
not have and never did haYe any factory at Berkeley, Calif. 

PAR. 9. All the respondent corporations except respondent, Davis 
Paint Company, Inc:, acting under the clirrction and control of re
spondent, Berry J. Davis, in the course and conduct of their respec
ti\'e businesses, describe and represent themselves, by false and mis
leading representations appearing in their catalogues, price lists, and 
advertisements circulated widely among their customers and prospec
tive customers, and among members of the public, and on labels 
attached to the containers of their products; to be the manufacturers 
of the products sold and offered for sale by them, such representations 
being made by the st,atement "Direct from Factory to You" and in 
other ways. In truth and in fact no one of the respondent corpo
rations hereinabove named is the manufacturer of the products sold 
or offered for sale by it, nor does any of them own, control, or operate 
any factory for the manufacture of said products. 

PAR. 10. In the course and conduct of its business and for the pur
pose of inducing customers and prospective customers to purchase its 
products, respondent, 1Vorld Star Paint Company, acting under the 
direction of respondents, Berry J. Davis and Davis Paint Company,. 
Inc., causes to be inserted in its advertisements and advertising mat
ter circulated among agents, dealers, customers and prospective ens-
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tomers, and on labels attached. to the containers of its products, a 
"Guarantee" which contains the following, among other statements: 

'Ve guarantee to refund your money in full or replace any paint with wllich 
you are not completely satisfied. 

Said guarantee is false and misleading in that respondent, ·world 
Star Paint Company, upon the report to it of dissatisfaction of the 
products purchased by the customer, has not complied, and does not 
comply with or fulfill the terms of the guarantee, but in truth and in 
fact respondent, ·world Star Paint Company, has made it a practice 
to evade the guarantee hereinbefore mentioned by forcing customers 
who are dissatisfied to adjust their claims in a manner different from 
that set forth in its guarantee. 

PAR. 11. In the course and conduct of its business and for the pur
pose of inducing customers and prospective customers to purchase its 
products, World Star Paint Company, acting under the direction of 
respondents, Berry J. Davis and Davis Paint Company, Inc., caused 
to be mailed to customers and prospective customers a letter written 
on stationery bearing the name of an attorney-at-law and signed by 
said attorney, in ·which letter the foWnving statements and. repre
sentations were made: 

I am handling the affairs of the World Star Paint Company of this city. 
This company has authorized me to dispose of 11s much paint as possible be

tween now and Saturday, 1\Iay 2G. Consequently, because I must dispose o! 
quite a lot of paint in this short time, I offer you any paint, varnish, enamel, 
etc., at EXACTLY ONE-HALF the list prices on the enclosed price list. 

The said letter hereinabove referred to had the capacity to and did 
mislead purchasers and prospective purchasers to believe that said 
products offered for sale were distress merchandise, that said company 
was insolvent, and that it would be closing o.ut. In truth and in fact 
said merchandise being sold and offered for sale was not distress 
merchandise, said company was not insolvent and said company was 
not closing out. The merchandise offered for sale was being supplied 
at all times to the respondent, 'Vorld Star Paint Company, by re
spondent, Davis Paint Company, Inc. Further, said letter con
tained false and misleading statements in that it offered said mer
chandise for "Exactly one-half Price," when in truth and in fact the 
merchandise sold and offered for sale was not sold or offered for sale 
at exactly one-half the list price, but at the price at which said pro
ducts were, and had been, usually sold to members of the public by 
the said respondent, 'Vorld Star Paint Company, and by other sub
~idiary corporations of respondent, Davis Paint Company, Inc., here
Inbefore named. 
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P.An. 12. The above and foregoing fraudulent acts, practices and 
representations of the respondents in the course of their advertis
ing, offering for sale and the selling of their products in commerce 
as aforesaid have the capacity and tendency to mislead and deceive, 
and have misled and deceived, a substantial portion of the purchas· 
ing public in various States of the United States into the erroneous 
belief that the prot.lucts sold by the respective corporate respondents 
other than the respondent, Davis Paint Company, Inc., are in fact 
manufactured by such respondents; that said corporate respondents 
are independent of and in no way connected with the respondent, 
Davis Paint Company, Inc., that said corporate respondent, Davis 
Paint Company, Inc., and other of the corporate respondents would 
in fact guarantee their products as set forth in paragraphs 7 and 10 
}Jereof; that the corporate respondent, 'Vorld Star Paint Company, 
was about to close out its business and dispose of distress merchan
dise, as a result of which high grade merchandise could be purchased 
at exactly one-half the regular price, as set forth in paragraph 11 
hereof; that respondent, Davis Paint Company, Inc., owned three 
large factories as set forth in paragraph 8 hereof; and thereby in
duce the ultimate consumer to purchase a substantial quantity of 
the products of the respond.eut, Davis Paint Company, Inc., in re
liance upon such erroneous beliefs. 

There are manufacturers of paint, varnish, enamel, and allied 
products who sell and offer for sale their products in commerce 
as aforesaid, who do not in any way misrepresent the size or char
acter of their respective businesses or otherwise misrepresent their 
business or products. There are dealers of paint, varnish, enamel, 
nnd allied products who are not manufacturers of said products 
and who sell and offer for sale their products in commerce as afore
said, and who d.o not in any way misrepresent the size or character 
of their respective businesses or otherwise misrepresent their busi
ness or products. Thereby trade is diverted to the respondent, D<tvis 
Paint Company, Inc., and to the other respondents named herein, 
from other competitors who do not make such misrepresentations 
und thereby substantial injury is done by the respondents to substan
tial competition in commerce as aforesaid. 

PAR. 13. The above acts and things done and caused to be dona 
by the respondents were and are each and. all to the prejudice of 
the public and of the respondents' competitors and constitute unfair 
methods of competition in interstate commerce within the meaning 
and intent of Section 5 of an Act of Congress entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 2G, 1914. 
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REPORT, FJNDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on March 5, 1936, issued and served 
its complaint in this proceeding upon the respondents herein, charg
ing them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. On l\Iay 29, 1936, the 
respondents filed their answer in this proceeding. Thereafter, a 
~tipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondents' 
couusel, Harold E. Neibling, and "\V. T. Kelley, Chief Counsel fo:r 
the Federal Trade Commission, subject to the approval of the Com· 
mission, may be taken as the facts in this proceeding and in lieu 
of testimony in support of the charges stated in the complaint, or 
in opposition thereto; and that the Commission may proceed upon 
said statement of facts to make its report as to the findings of facts 
(including inferences which it may draw from the said stipulated 
facts) and its conclusion based thereon, and enter its order dispos
ing of the proceeding without the presentation of argument or the 
filing of briefs. Thereafter this proceeding regularly came on for 
final hearing before the Commission on said complaint, answer and 
btipulu.tion, said stipulation having been approved and accepted, 
tmd the Commission having duly considered the same and being now 
~ully advised in the premises, finds that this proceeding is in the 
Interest of the public, and makes its findings as to the facts and its 
conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent, Davis Paint Company, is a cor
poration organized January 2, 1924, existing and doing business 
under and by virtue of the laws of the State of Missouri, with its 
Principal oflices and place o£ business in Kansas City, 1\lo. Re
spondent, Davis Paint Company, also formerly did a limited busi
lless in the State of Ohio under the name of Robertson Products 
Company (a corporation whose assets it purchased). Respondent, 
Davis Paint Company, owned the capital stock o£ the following 
~orporate respondents, to wit: 

Name of Oorpnrati.nn Dat6 Disaolt•t>d 
Burlington Paint Company __________________ April 24, 103;) 

Painter's Paint CompanY-------------------- May 1, 19~5 
World Star Paint Company __________________ September 12, 1035 
W, H. Beard Paint Company _______________ January 2, 1036 
l\Ianchester Paint Corporation _______________ December 15, 1936 
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which, on the dates set forth above, were duly, actually, and finally 
dissolved according to law, and since said dates l1ave transacted 
and attemptetl to transact no business whatsoever, but prior to said 
dissolution dates, each of said corporations were duly organized, 
existing and carrying on business under and by virtue of the laws 
of the State of Missouri, with their respective principal offices and 
places of business located in Kansas City in said State. Respond
ents, New Method Paint Company, and Farm and Home Paint Com
pany, are corporations organized, existing, and now doing business 
under and by virtue of the laws of the State of Missouri, and have 
their respective principal offices and places of business located in 
Kansas City, Mo. Respondent, Derry J. Davis, an individual, is 
the founder, President, and principal stockholder of the Davis Paint 
Company, which company is the owner of the stock of respondents, 
New Method Paint Company and Farm and Home Paint Company. 

PAR. 2. All of the above respondents named in paragraph 1 
were, and some now are, as set forth in paragraph 1, engaged in the 
sale of paint, varnish, enamel and allied products to members of the 
public, either directly to the purchasing public or indirectly through 
wholesale and retail dealers and through agents. Said corporate 
respondents, in the course and conduct of their respective businesses, 
cause or caused to be shipped or transported their products, when 
sold by them, from the State of Missouri, or the State of origin of 
shipment to purchasers thereof located in various points of the 
United States other than in the State of Missouri or in the State of 
origin of the shipment, and said respondents are in substantial com
petition with other firms and individuals engaged in similar busi
ness among and betweeen the various States of the United States 
and in the District of Columbia. 

PAn. 3. In the course and conduct of their respective businesses 
all of the respond.ent corporations now are, and have been during 
all the times hereinabove mentioned., engaged in substantial com
petition with various other corporations, firms, and ind.ividuals sell
ing or offering for sale paint, varnish, enamel, and allied products 
to members of the general public in the several manners set out in 
paragraph 2 hereof in commerce among and betweeen the various 
States of the United States and in the District of Columbia. 

PAR. 4. Respondent, Davis Paint Company, has been and noW 
does manufacture the paint, vn,rnish, enamel, and allied products 
offered for sale by the respond.ents named. herein, which were and 
are now engaged in offering said products for sale to the public 
under their respective corporate and trade names. The business of 
all the respondents was, and is, solicited by various advertising 
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methods, such as circulars, catalogs, price lists, and publications 
mailed to prospective customers, agents, and dealers throughout the 
United States. 

Formerly it was the practice of the said non-manufacturing cor
porate respondents, in advertising and soliciting the sale of the 
products sold. by them, to use the words "Direct from factory to 
you," or words of like and similar import, which practice, however, 
was voluntarily abandoned by the respondents herein, and. since 
the abandonment of said practice, the same has never been renewed; 
said products sold or offered. for sale by said non-manufacturing 
corporate respondents for more than a year last past have been 
labeled with the words "Manufactured. for," or "Mfgd. for," or words 
of similar import, indicating to the general public that the said non
manufacturing corporate respondents do not claim to manufacture 
the said products. 

PAR. 5. Respond.ent, Davis Paint Company, in the course and con
duct of its business and for the purpose of inducing customers and 
prospective customers to purchase its products, in its advertisements 
nnd advertising matter circulated generally throughout the United 
States among agents and customers and prospective customers, and 
on the labels attached to the containers of the paint sold under its 
corporate name, formerly used a form of guarantee which con
tained the following, among other statements, 

GUARANTEE 

Davis Ever-Bright Brand 
Double-Barreled 1\Ioney-Back 

GUARANTEE 
Here is our Guarantee printed in black and white. Always demand a 

printed 1\Ioney-Dack Guarantee, signed by the Manufacturer, before you buy 
Paints • • • 

It, for any reason, Davis' EYer-Bright Guaranteed Paint does not come up 
to your expectations after applying a portion of it, you may return the remaln
iler and we will refund all you have paid for your entire order. 

After you have applied all the paint to your buildings according to our 
<lirections and if it does not give you the service you have a right to expect of 
any paint, regardless of price, we wlll replace it free of charge, pay all ship
Ping charges and PAY FOU PUTTING IT ON YOUR BUILDING. Or, if you 
Prefer, we will REFUND YOUR IIIONEY IN FULL. 

Could any Guarantee be more fair? • • • 
Why not buy your paint where you are fully protected by a printed Guarantee 

that means something? 

Complaint alleges that respondent, Davis Paint Company, has not 
~om plied and did not comply in full with the terms of said guarantee, 
but had made a practice to require customers who were dissatisfied 
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to adjust their claims in a manner different from that set forth in its 
guarantee. Respondents admit that a few customers have complained 
to respondents concerning adjustments proposed by them under said 
guarantee and respondents further admit that in answer to said com
plaints reporting dissatisfaction with the paint purchased by them, 
respondents sent to said customers questionnaires, which respondents 
required to be filled out by the complainants, and sometimes sub
jected said customers to considerable correspondence, and in some 
cases respondents admit that they refused to accede to the customer's 
claims. Respondents further state that over a year ago they volun
tarily revised the terms of said guarantee in such a manner as to 
narrow the scope of the same. 

PAR. 6. Formerly, in the course and conduct of its business, respond
ent, Davis Paint Company, caused to appear on its price list, which 
it circulated widely among its agents, dealers, customers, and pros
pective customers, a pictorial representation of '1Three Large Factory 
Buildings" together with the following words: 

These three up-to-date modern paint and varnish factories are located at 
Kansas City, 1\Iissouri; Cleveland, Ohio, and llerkeley, California • • • 
Three great factories ready to serve you. 

Respondent, Davis Paint Company, admits that it never actually 
owned an entire paint factory in Berkeley, Calif., but states that at 
the time said representations were made, respondent, Berry J. Davisr 
was vice-president of and owned capital stock in a large paint fac
tory in Berkeley, Calif., which factory was represented in said pic
torial advertising; but respondents state that long since they have 
voluntarily completely abandoned representing that they own or 
control any other factories except those in Kansas City, Mo., and 
Cleveland, Ohio. 

PAR. 7. Prior to the dissolution in September 1935, of the respond
e.nt, 'Vorld Star Paint Company, and while said company was in a 
dormant condition, an agent of said company caused to be mailed to 
customers and prospective customers a letter, in which letter the 
following statements and representations were made: 

I am handling the affairs of thP World Star Paint Company of this city. 
This company has authorized me to dispose of as much paint as possible 

between now and Saturday, May 2G. Cousrquently, because I must dispose· 
of quite a lot of paint in this short time, I offer you any paint, varnish, enamel, 
etc., at EXACTLY ONE-HALF the list prices on the enclosed price list. 

Respondents state that the price list enclosed in the letter as above 
set forth was an old price list which did not reflect the current prices 
nt which paint was being offered by respondent, ·world Star Paint 
Company, at the time said letter was forwarded. 
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PAR. 8. Each and all of the false and misleading statements and 
misrepresentations made by respondents as hereinabove set forth 
had, and now have, the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that all of said representations are true. Further, as a direct 
consequence of the mistaken and erroneous belief induced by the 
advertisements and misrepresentations of the respondents as herein
above enumerated, a number of the consuming public purchased a 
substantial volume of respondents' product, with the result that 
trade has been unfairly diverted to respondents from corporations, 
firms and individuals likewise engaged in the business of selling 
paint, varnish, enamel and allied products and who truthfully ad
Vertise their products. As a result thereof, substantial injury has 
been done by respondents to competition in commerce among and be
tween the various States of the United States and in the District of 
Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondents have been 
and are to the prejudice of the public and respondents' competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondents, and the agreed stipulation of facts entered into between 
the respondents herein, by their attorney of record, and W. T. Kelley, 
Chief Counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening procedure, 
the Commission may issue and serve upon the respondents herein 
findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its 

. findings as to the facts and conclusion that said respondents have 
Violated the provisions of an Act of Congress, approved September 
26, 1914, entitled, "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It is ordered, That respondents, Davis Paint Company, Inc., a 
corporation, trading under its own name nnd also as Robertson 
Products Company; Farm and Home Paint Company, a corporation; 
and New Method Paint Company, a corporation; and Berry J. Davis, 
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an individual, their officers, representatives, agents, and employees in 
connection with the offering for sale, sale and distribution of paint, 
varnish, enamel, and allied products in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Representing that any of said corporate respondents, with the 
exception of the Davis Paint Company, owns, controls and operates 
any factory wherein the products, which they sell and distribute, are 
manufactured; 

2. Representing that respondent, Davis Paint Company, has £ac~ 
tories located elsewhere than in Kansas City, l\Io., and Cleveland, 
Ohio; 

3. Uepresenting in guarantees, or in any other manner, that claims 
by customers for refunds or adjustments will be allowed when such 
claims are not in fact so allowed; 

4. Uepresenting that their paints can be purchased for prices sub~ 
stantially lower than the regular or current prices, and that said 
paints onlinarily sell for prices substantially higher than the prices 
represented to be special, when such are not the facts. 

It appearing that the respondents herein: 
Burlington Paint Company, Painter's Paint Company, World Star 

Paint Company, ,V.ll. Beard Paint Company, and Manchester Paint 
Corporation, have been duly, actually and finally dissolved according 
to law, the complaint as to them shall be, and the same hereby is, 
dismissed. 

It is fwrther ordered, That the respondents herein shall within 30 
days from the date of the serving upon them of this order, file with 
the Commission, their report in writing stating the manner and form 
in which they have complied with this order. 
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IN THE MATTER OF 

FEDERAL ENAMELING AND STAMPING COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF' SEC. :J OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2842. Complaint, June 11, 1936-Decision, Oct. 1, 1931 

Where a corporation engaged in manufacture, sale, and distribution of enamel 
kitchen and other enamelware, under trade name "FEDERALWARE," 1n 
competition with many engaged in sale and distribution, among the various 
States and iu the District of Columbia, of such ware and who do not mis
represent the quality thereof or resort to unfair acts and practices In sale 
and distribution of their said products; in advertising its said products 
through radio announcements and programs, hand bills, booklets, display 
cards, window trims, sales promotion announcements, letters, etc., and 
through advertisements In periodicals, newspapers and catalogs-

(a) Represented that its said product would not chip and was thirty-six times 
more durable than ordinary enamelware and would save its cost to the ulti
mate purcllaser, in one year or less, through fuel savings, facts being said 
products were not, and nevet• had been, chip-proof or chip-proofed as repre
sented, nor thirty-six times more durable, por to a substantial degree more 
durable, than ordinary enamelware, would not and did not save their cost 
to the purchaser as above set forth, nor save purchaser any material 
amount in fuel; and 

(b) Represented that its said product was stainless, facts being its said enamel
ware would not withstand, without showing signs of etching or stain, tenta
tive test o! boiling in citric and malic acid solution under certain condi
tions arrived at by Committee on Standardization of Tests of Technical 
Research Service of the Porcelain Enamel Institute; 

With tendency and capacity to mislead and decel\·e purchasing public and 
retail dealers, and with effect of so misleading such public and dealers 
into erroneous belief that afore>:ald various repres(lntations were true, and 
into buying its said products on account o! such mistaken beliefs, and with 
effect of placing in hands of wholesalers and retailers means of deceiving 
ultimate purchasers through its said advertising and representations, and 
of unfairly diverting trade to it from competitors likewise engaged in sale, 
in commerce among the States and in the District of Columbia, of truth
fully advertised products of the same kind and nature: 

1Ield, That such acts and practices were to the prejudice of the public and com-
petitors and constituted unfair methods of competition. 

Before 11/r. John 1V. Addiso'(b, trial examiner. 
11/r. T. H. J(ennedy and llfr. Floyd 0. Oollin.'f for the Commission. 
Stebbins, Blenlw & Parmelee, of Pittsburgh, Pa., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
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Federal Trade Commission, having reason to believe that Federal 
Enameling and Stamping Company, a corporation, hereinafter re
ferred to as respondent, has been and now is using unfair methods 
of competition in commerce as "commerce" is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be to the public interest hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Federal Enameling and Stamping 
Company, is a corporation organized, existing and doing business 
under and by virtue of the laws of the State of Pennsylvania with 
its factory and principal place of business at McKees Rocks, Pa. 
Respondent also maintains a mailing address at Pittsburgh, Pa. 
Respondent is, and for more than five years last past has been, en
gaged in the manufacture of porcelain enamel kitchen utensils which 
it sells under the trade name of "Federalware," and otherwise and in 
the selling thereof between and among the various States of the 
United States and in the District of Columbia. During all of said 
time it has caused and still causes such products, when sold by it, 
to be transported from its place of business in Pennsylvania or other 
places within the United States to purchasers thereof, some located in 
the State of Pennsylvania and others located in various other States 
of the United States other than the State of origin of the shipment 
and in the District of Columbia. In the course and conduct of its 
said business, respondent is now, and for more than five years last 
past, has been in constant competition with other corporations and 
with persons, firms, and partnerships engaged in the sale of similar 
products in commerce among and between the various States of the 
United States and the District of Columbia. 

PAn. 2. In the course and conduct of its business described herein 
respondent, for more than two years last past, has by means of cata
logues, advertising matter carried in magazines having national dis
tribution and in metropolitan daily newspapers, radio announce
ments, radio programs, labels, booklets, stickers, dodgers, stufl'ers, 
folders, display cards, counter cards, window trims, "guarantee" 
cards, sales promotion announcements, letters, and by other means 
represented, and still represents that said products are: 

(a) Chip proof, 
(b) Chip proofed, 
(c) Stainless, 
(d) Thirty six tlnws more durable thnn ordinary enamelware, or to a sub

stantial degree more durable than ordinary enamelware, and thnt 
(e) The covers or lids supplied with said products are chromium: 
(f) Said products will save their cost to the ultimate purchaser in one year 

or less through fuel saving. 
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In truth and in fact each and every said representation has been 
and is untrue, and said products are not nor have they ever been 
chip proof, chip proofed, stainless, thirty six times more durable, 
nor to a substantial degree more durable than ordinary enamelware, 
nor are the covers or lids supplied with said products chromium nor 
have they ever been chromium, nor will said products save their cost 
in fuel saving in one year or less time. There is a preference by a 
substantial number of retail dealers in products similar to those of 
respondent hereinabove described and by a substantial part of the 
purchasing public for products that are chip proof, chip proofed, 
stainless, thirty six times more durable, or substantially more durable 
than ordinary enamelware and that have chromium covers or lids 
and that will save their cost to the ultimate purchaser in one year or 
less through fuel saving. 

The aforesaid representations by the respondent have had and still 
have a capacity and tPndency to mislead and deceive, and have misled 
and deceived and still mislead and deceive retailers and the purchas
ing public into the erroneous belief that the said products of the 
responuent have all of the properties, capacities or effects claimed for 
them by the respondent as aforesaid and the use of said misrepre
sentations causes them to purchase respondent's products in such 
f:'rroneous belief. The aforesaid representations by the respondent 
llave placed anu still place in the hands of retailers of the products 
of respondent hereinabove described the means of misleading and 
deceiving the purchasing public. 

PAR. 3. There are among the competitors of respondent manufac
turers and distributors of products similar to those of respondent 
hereinabove described who truthfully represent their said products. 
There are also among said competitors of respondent manufacturers 
nnd distributors who do not misrepresent the properties, capacities, 
or effects of their said products. 

lly the representations made by the respondent as set out herein
above, trade has been anJ still is unfairly diverted to the respondent 
from such competitors. Thereby substantial injury has been done 
and still is being done by respondent to competition in interstate 
commerce. 
• PAn. 4. The above acts anJ things done by the respondent are all 

to the injury and prejudice of the public and competitors of respond
ent in interstate commerce within the meaning and intent of Section 
5 of an Act of' Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and. duties, and for other purposes," 
the Federal Trad.e Commission on June 11, 1936, issued and served 
its complaint in this proceeding upon respondent, Federal Enamel
ing and Stamping Company, a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint 
and the filing of respondent's answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro
duced by Thomas H. Kennedy, attorney for the Commission, before 
John W. Addison, an examiner of the Commission, theretofore duly 
designated by it, and in opposition to the allegations of the com
plaint by ·william II. Parmelee, attorney for the respondent; and 
said testimony and other evidence were duly recorded and filed. in 
the office of the Commission. Thereafter the proceeding regularly 
eame on for final hearing before the Commission on said complaint,. 
the answer thereto, testimony and other evidence, briefs in support 
of the complaint and in opposition thereto, and the Commission 
having d.uly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public and. makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Federal Enameling ami Stamping 
Company, is a Pennsylvania corporation, organizetl and. existing 
und.er and by virtue of the laws of the State of Pennsylvania. Its. 
principal place of business is located at McKees Rocks, Pa. Re
spondent maintains a mailing address at Pittsburgh, Pa. Respond
ent is now, and. has been since 1913, engaged in the manufacture, sale 
and distribution of enamel kitchenware and other enamelware and 
has been manufacturing, selling, and. d.istributing said. enamelware 
under the trade name of "FEDERAL 1V ARE." Respondent causes 
said pro1luct, when sold., to be transported. in commerce, from its 
different places of business, to purchasers thereof located at various 
points in States of the United. States other than the State of origin 
of said shipment, and in the District of Columbia. Respondent 
maintains a constant current of trade and commerce in said prod
ucts among and between the various States of the United States and 
in the District of Columbia. 
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PAR. 2. During the course and conduct of respondent's business 
as hereinabove set out, respondent has been, and is now, in active, 
substantial competition with other corporations, and with individuals, 
firms, and partnerships, likewise e~igaged in the sale and distribu
tion of enamel kitchenware and other enamelware, in commerce 
among and between the various States of the United States and the 
District of Columbia. There are among respondent's competitors 
many who are engaged in the sale and distribution, in commerce 
among and between the various States of the United States and the 
District of Columbia, of enamelware and enamel kitchenware who 
do not misrepre'sent the quality of the enamelware and enamel 
kitchenware sold by them, and who do not resort to unfair acts and 
practices in the sale and distribution of their said products. 

PAn. 3. In the course and conduct of respondent's business in 
selling and offering for sale its enamel kitchenware and other enamel
ware, respondent advertises said products through radio announce
ments, radio programs, handbills, booklets, stickers, dodgers, stuffers, 
folders, display cards, counter cards, window trims, guarantee cards, 
sales promotion announcements, letters, and through advertisements 
in magazines, newspapers and through the use of catalogs. Through 
the use of said advertising mediums, and in other ways and by other 
means, respondent has represented and still represents, that said 
products are: 

Chip-proof ; 
Chip-proofed; 
Stainless; 
30. times more durable than ordinary enamelware or to a substantial 

degree more durable than ordinary enamelware; and that said products will 
save their cost to the ultimate purchaser in one year or less through fuel 
Mvings. 

11
AR. 4. Said. representations had and now have the tendency and 

(·apacity to mislead and deceive the purchasing public and retail 
dealers, and have misled, and do now mislead, the purchasing public 
and retail dealers into the erroneous belief that said representations 
are true, and into the belief that said products sold and distributed 
by respondent will not chip and will not stain; that said products 
nre 30 times more durable than ordinary enamelware or are to a 
substantial degree more durable than ordinary enamelware, and 
that said products will san their cost to the purchaser in one year 
ur less through fuel savings. 

PAR. 5. Each and erery said representation as above set out has 
l.>een and is untrue, for in truth, and in fact, said products are not 
11ow, neither have tlH•y eYer been chip-proof. Said products are 
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not now, neither haYe they e,·er Leen chip-proofed. Said products 
nre not now, neither have they ever been 36 times more Jumble than 
ordinary enamelware nor to a substantial degree more durable than 
ordinary enamelware. Said products do not now, neither did they 
ever save their cost to the purchaser in one year or less through fuel 
savings. Neither' will they now nor did they ever save the purchaser 
any material amount in fuel. 

PAR. 6. There is a preference on the part of a substantial number 
of retail dealers in enamelware and enamel kitchenware, and a sub
stantial portion of the purchasing public, for enamelware and enamel 
kitchenware that is chip-proof, chip-proofed, stainless, 36 times more 
dmable, or substantially more durable, than ordinary enamelware, 
and for enamelware that will save fuel. At the time of the hearings 
in this matter the Committee on Standardization of Tests of Techni
cal Research Service of the Porcelain Enamel Institute had arrived 
at a tentative test for stainless enamel kitchenware, and that test re
quires that enamel kitchenware rcpresenteJ. as stainless shall pass a 
test of boiling a 1%% citric acid solution plus a 1%% malic acid solu
tion for one-half hour in the utensil tested and that the utensil should 
then not show any visible signs of etching or stain. Respondent's 
enamelware proJ.ucts as constituted at the date of the hearings in 
this case will not withstand the aforementioned test without showing 
signs of etching or stain. 

PAR. 7. The representations of respondent as hereinbefore set forth, 
in describing and advPrtising its enamelware and enamel kitchenware, 
are false and misleading, and have the capacity and tendency ~o 
deceive, and have deceived, and do deceive retailers and the pur
chasing public into buying respondent's products, on account of the 
mistaken beliefs herein set out. Through its advertising and afore
said representations respondent has placed, and is placing, in the 
hands of wholesalers and retailers the means of deceiving the ulti
mate purchasers. The aforesaid acts and practices have the capacity 
and tendency to, and did, and do unfairly divert trade to respondent 
from respondent's competitors who are likewise engaged in selling 
in commerce among and between the various States of the United 
States and the District of Columbia, products of the same kind and 
nature as those of respondent's, which products are truthfully 
advertised. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Federal En:un
eling and Stamping Company, are to the prejudice of the public and 
of respondent's competitors and constitute unfair methods of corn-
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petition in commerce within the intent and meaning of Section 5 
of an Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
tespondent, testimony and other evidence taken before John \V. Ad
U,i:,;on, an examiner of the Commission, theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, briefs filed herein by Floyd 0. Collins, counsel for the 
Commission, and by \Villiam H. Parmelee, counsel for respondent, 
aud the Commission having made .its findings as to the facts and its 
coudusion that said respondent has violated the provisions· of an 
Act of Congress approved Septem~ber 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 
. It is ordered, That the respondent, Fed.ernl Enameling und Stamp
Ing Company, a corporation, its officers, representatives, agents, and 
e111p!oyees, in connection with the offering for sale, sale, and dis
tribution of enamelware or enamel kitchenware in interstate com
Jnerce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Representing that said enamelware will not chip; 
2. Representing that said enamelware is 3.6 times more durable 

or to any substantial degree more durable than ordinary enamelware; 
3. Representing that said enamelware products will save their 

~ost to the ult.imate purchaser in one year or less through fuel sav
lngs or will save the user any material amount on fuel cost; 

4. Using the Yford "stainless," or any word of similar import and 
tneaning, as a brand, stamp, or label upon or for enamelware or 
enamel kitchenware, or in adYertising the same unless such enamel
Ware or enamel kitchenware is made of material which can suc
ee!:lsfully withstand the test of boiling in it as a container a solution 
of llf2% citric acid plus 1%% malic acid for a period of one-half 
hour without showing visible signs of etching or stain. 

It is further o1·dered, That the respondent shall within 60 days after 
service upon it of this order, file with the Commission a report in 
'Vl'iting, setting forth in detail the manner and form in which it has 
Cotnplied with this order, 
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IN '!'HE l\fATI'ER OF 

NE"\V YORK STATE SHEET l\fETAL ROOFING AND AIR· 
CONDITIONING CONTRACTORS' ASSOCIATION, ET AL. 

CO~fPLAINT, FINDINGS, AND OUDEU I.S REGARD TO THE ALLEGED VIOLATION' 
OF SEC. G OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2931. Complaint, Sept. 28, 1936-Decision, Oct. 4, 1937 

1Vhere a corporate trade association or organization, membership of which con· 
sisted of plumbing contractors and dealers in sheet metal roofing supplieS 
and hot air furnaces, with respective places of business at various points 
In New York State, and In competition with one another and other plumb· 
lng contractors and dealers in such products located In other States and 
members therein of similar trade associations; and corporate manufacturer 
of hot air furnaces engaged in sale and distribution of its products in inter· 
state commerce to customers located in States other than that of said manu· 
fucturer, and in substantial competition with others likewise engaged tn 
business of making, selling, and distributing such furnaces In interstate com· 
merce, and, but for the matters and things below set forth, naturally and 
normally in competition with other manufacturers who normally also sell 
not only to contractors and dealers comprising membership of various trade 
organizations above de~>cribed, but to certain large mall order houses-

Eutet·ed Into and engaged In carrying out an agreement and understandlnlr 
among themselves to list those manufacturers who were thus selling their 
hot air furnaces to mall order !louses aforesaid, and to urge members of 
their above association, and also the other various trade associations and 
their respective mcmbet·s, to purchase only from manufacturers recom· 
mended by them, and in tbe accomplishment of their aforesaid purposes--

( a)' Held meetings to devise ways of exerting influence or pressure or other 
means of inducing mPmbers of the respective trade associations not to 
rmrehase the products of manufacturers named by them as being concerns 
dealing with mall order houses; 

( lJ) Printed and publlshPd "White Lists" containing names of manufacturers 
npproved by them who were not selling to such houses; 

(c) Used, in concert and agt·eement among themselves and with others, coerctv·e 
and concerted action, boycott, thrrats thereof, and other united acti011 

against manufacturers who were selling to such houses; and 
(d) Caused to be published, and distributed, many thousands of pamphlets and 

bulletins to the various trade associations in the several Stutes and to their 
respective members, urging latter to discontinue buying products of manu
fncturers named therein, and said associations to induce their mProuersbiP 
to discontinue trading with such manufacturers; 

With effect of monopolizing in tliPIDSPlves bushll'ss of dealing in and dlstribnt· 
ing sueh Jlroducts, unreasonably lessening, eliminating, restraining, stifling, 
hamprrlng, and suppre~slng compl'tltlon In Industry concPrnNl, and de· 
priving purehnslng and consuming }mblic of advnntagrs in price, srrvlce 
and otber considerations which thPy would recPive and enjoy under con· 
dltlons of normal and unollstruct<>d, or free and fnir, competition in said 
trade and industry, and otlwrwise operating us a restraint t1pon and a 
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detriment to the freedom of fair and legitimate competition therein, and 
obstructing natural flow of trade in channels of inter~:;tate commerce, and 
with capacity and tendency so to monopolize, etc.: 

lleld, That such acts and practices of said corporate association and manu
facturer nnd their respective officers were to the prejudice of the public 
and competitor~:~ and constituted unfair methods of competition. 

Air. lVilliam L. Penclte for the Commission. 
Griffith, lV ager & Brael.·ett, of Utica, N. Y., for New York State 

Sheet Metal Roofing and Rir-Conditioning Contractors' Ass'n, and 
its officers. 

AIr. Gilbert II. AI ontague, of New York City, for Fox Furnace Co., 
and its officers. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
:tnission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that each and all 
of the parties named in paragraphs 1 and 2 hereof, hereinafter re
ferred to as respondents, have been and are now using unfair meth
ods of competition in commerce, as "commerce" is defined in said act 
and it appearing to the said Commission that a proceeding by it in 
l'cspect thereof would be in the public interest, hereby issues its com
Plaint and states its charges in that respect as follows: 

PARAGRAPH 1. Respondent, New York State Sheet Metal, Roofing 
and Air-Conditioning Contractors' Association, Inc., is a corporation 
organized in the month of September 1D35, existing and doing busi
ness under the laws of the State of New York, with its principal office 
and place of business located at 016-D18 Columbia Street in the city 
of Utica in said State. Its officers arc the respondents, II. "\V, Norc
p;on~ president, Clarence .J. Meyer, first vice-president, James F. Keys, 
second vice-president, Adolph Hesse, secretary, and Ellwarcl Klick, 
trC'asurer. Saill corpomtion is the successor to an unincorporated as
sociation known as New York State Sheet Metal and Roofing Con
tractors' Association, which had its place of business and office at the 
same place as the pres(.'nt corporation. Its officers were as follows: 
William J. Schmitt, president, II. "\V. Noregon, first vice-president, 
Adolph Hesse, secretary uncl Edward Klick, treasurer. Doth said 
corporation and its predecessor will hereinafter be referred to us the 
New York Association. 

PAR. 2. Respondent, Fox Furnace Company, is a corporation, 
organized and existing under the laws of the State of Ohio, with its 
Ofl'ice and principal place of business in the city of Elyria in said 

1G812Im--30----7~ 
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State. Its officers are respondents, Clarence A. Olsen, president, 
George '\V. Cobb, Jr., secretary, and 1\J. M. Suppes, treasurer. It 
will hereinafter be referred to as the Fox Company. 

PAR. 3. Respondent, New York Association, is a trade organiza
tion whose membership consists of plumbing contractors, and dealers 
in sheet metal, roofing supplies, and hot air furnaces, with their 
respective places of business located at various points in the State of 
New York. Said members are in competition with each other, and 
with other plumbing contractors and dealers in sheet metal, roofing 
supplies, and hot air furnaces, located in States other than the State 
of New York, and who are likewise members of similar trade associa
tions in their respective States. 

PAR. 4. Respondent, Fox Furnace Company, is now, and for more 
than three years last past has been, engaged in the manufacture, 
sale, and distribution of hot air furnaces. Respondent sells and dis
tributes its products in commerce between and among the various 
States of the United States and in the District of Columbia, causing 
said products when sold to be shipped from its place of business in 
the State of Ohio to purchasers thereof located in a State or States 
of the United States other than the State of Ohio. In the course 
and conduct Qf its business aforesaid, respondent, Fox Furnace 
Company, is now, and for more than three years last past has been, 
in substantial competition with other corporations, firms, partner· 
ships, and individuals engaged in the business of manufacturing, 
selling, and distributing hot air furnaces in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

PAn. 5. The members of said New York Association and other 
trade associations described in paragraph 3 hereof purchase hot air 
furnaces from said Fox Company in Ohio and from other manufac· 
turers located in various other States of the United States. Said 
manufacturers ship their said products when purchased by the afore
said members of the aforesaid associations from their respective 
places of business to the aforesaid members of the said associations 
located in the various States of the United States. There are cer· 
tain manufacturers of hot air furnaces who not only sell to the 
contractors and dealers comprising the membership of the various 
trade organizations hereinabove described, but who haYe been and 
are selling hot air furnaces to certain large mail order houses. In 
the course and conduct of their aforesaid respective businesses, the 
said last mentioned manufacturers, but for the matters and things 
hereinafter set out, would be and would have been naturally and 
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normally in competition with the other manufacturers of hot air 
furnaces, among which manufacturers is the Fox Company. 

PAR. 6. On or about September 1934, the said New York Associa
tion and the said Fox Company entered into, have since carried out 
and are still carrying out an agreement, combination, understanding, 
and conspiracy among themselves, to blacklist those manufacturers 
Who were and are selling hot air furnaces to the mail order houses 
aforesaid; to prejudice the members of the New York Association 
and the various other trade associations and their respective members 
against said manufacturers; to urge the members of said trade asso
ciations to purchase only from manufacturers recommended by said 
respondents. 

To carry out the aforesaid purposes, the said respondents have 
done among others, the following acts and things : 

(a) Held meetings to devise means of exerting influence, pressure, 
or other means of inducing or requiring members of the respectiv~ 
trade associations not to purchase the products of manufacturers 
named by them as being manufacturers dealing with mail order 
houses· 

' (b) Printed and published lists (so-called "White-Lists") contain-
~ng the names of manufacturers approved by them who are not sell
Ing to mail order houses ; 

(c) U:;ed in .concert and agreement among themselves and with 
others coercive and concerted action, boycott, threats of boycott and 
other united action against manufacturers selling to mail order 
houses· 

' (d) Caused publication and distribution of many thousands of 
Pamphlets and bulletins to the various trade associations in the sev
eral states of the United States and to the respective members there
of, urging and requiring said members to discontinue purchasing 
the products of manufacturers named in said pamphlets and bul
letins, and urging and requiring the said trade associations to induce 
their membership to discontinue trading with said manufacturers. 

PAn. 7. The capacity, tendency, and effect of said agreements, 
combinations, understandings and conspiracies, and the said acts 
and practices of the said respondents set forth in paragraph () hereof, 
are and have been to unreasonably lessen, eliminate, restrain, stifle, 
hamper, and suppress competition in said hot air furnace industry 
throughout the several States of the United States; to operate as a 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in such trade and industry; to obstruct the natural flow 
?f. commerce in the channels of interstate trade; to prejudice and 
InJure the public and manufacturers, dealers and others who did 
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not conform to respondents' program, and to spread into States 
other than New York and Ohio the same methods of boycott and 
"white-listing'' employed by respondents. 

PAR. 8. The above acts and things clone or caused to be clone by 
the respondents were and are each ancl all to the prejuclice of the 
public and of respondents' competitors, and constitute unfair methods 
of competition in interstate commerce within the meaning and in
tent of Section 5 of "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes," approved 
September 2G, 1014. 

REPORT, FINDINGS AS TO THE FACTS, AND Onm:n 

Pursuant to the provisions of an Act of Congress approvecl Sep
tember 2G, 1014-, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
l•'ederal Trade Commission, on the 28th day of SPptember 1036, issued 
and served its complaint in this proceeding upon the parties named 
in the above caption, charging them with the use of unfair methods 
of competition in violation of the provisions of said act. Sub· 
sequently, all of said respondents filed their answers to said complaint, 
consenting therein that for the purposes of this proceeding all the 
material allegations of said complaint might he decmecl to be 
admitted. 

The said Commission having duly considered the above and being 
fully advised in the premisPs, finds that this proceeding is in the in· 
terest of the public, and makes these its findings as to the facts and 
its conclusion drawn therefrom. 

FINDINGS AS '1'0 1'11E FACTS 

PAnAGHAPII 1. Respondent, New York State ShPet M£'tal Hoofing 
and Air-Conditioning Contractors' .Association, was incorporttted 
under the laws of the State of New York in the month of September 
l 035. It is the sucepssor to an unincorporated ar,sociation lmown 
as New York State ShP£'t .Metal aml Roofing Contractors' Associnti0!1' 

The principal oflice aud place of Lusiuess of said respomlent is lll 

the city of Utica, State of New York Its officers are the r(•spondents, 
II. "\V. Noregon, president, Clarence J. Meyer, first vice-prPsidend 
James F. Keys, second vice-president, Adolph Hesse, secretary, an 
Edwaz·d Klick, treasurer. 

PAn. 2. Uespon<lent, Fox Furnace Company, is a corporation ~r
ganize<l and existing under the laws of the Stnte of Ohio, ,~·ith 1.~ 
nffice and principal place of business in the city of Elyria, lll sai 
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State. Its officers are respondents, ClarE'nce A. OlsE'n, president, 
George ,V, Cobb, Jr., secretary, and 1\I. l\1. Suppes, treasurer. It will 
hereinafter be referred to as the Fox Company. 

PAn. 3. Respondent, New York Association, is a trade organization 
whose membership consists of plumbing contractors, aJ}(l dealers in 
sheet metal roofing supplies and hot air furnaces, with their re
spective places of business located at various points in the State of 
New York. Said members are in competition with each other, and 
With other plumbing contractors and dealers in sheet metal roofing 
supplies and hot air furnaces located in States other than the State 
of New York, and who are likewise members of similar trade associa
tions in tlwir respective States. 

PAn. 4. Respondent, Fox Furnace Company, is now and for many 
Years has bren engaged in the manufttctme, sale, and distribution of 
hot air furnaces. It sells and distributes its products in interstate 
eommercr, shipping said products to customers who are located in 
States other than the State of Ohio. The Fox Furnace Company is 
llow, and for many years has been, in substantial competition with 
other corporations, firms, partnerships, nnd individuals who are also 
engaged in the business of manufacturing, selling and distributing 
hot air furnaces in interstate commercC'. 

PAn. 5. The members of said New York Association and other trade 
associations described in paragraph 3 hereof pnrchase hot air furnaces 
frolll said Fox Company in Ohio aJHl from other manufacturers lo
cated in various other States of the United States. Said manufac
turers ship their said proclncts when purchased by the aforesaid 
lttt'IHbers of the aforesaid associations from their respective places of 
business to the uforesaitl members of the said associations located in 
the various Stutes of the Unitrd SLates. There are certain manufac
turers of hot air furnacC's who not only sell to the contractors and 
(~ealers comprising the membership of the various trade organiza
tions ll<'reinabovc JescribPtl, but who have been and are selling hot 
uir furnaces to certain large mail onler houses. In the conrlie ami 
<'?nduct of their aforesaid respective businesses, the said last men
honed manufacturrrs, but for the matters nml things hereinafter set 
0.ltt, would be and woultl have been naturally and normally in compe
lltion with the other manuf<tcturers of hot air furnaces, among which 
lttanufacturers is the Fox Company . 
. PAn. G. On or about S<'pt<'mber 1934, the said New York .Associa

tion and the said Fox Company entered into and carried out, atlLl up 
to a date prior to the filing of the complaint were still carrying out, 
1111 agreement and under!:itanding among themselves, to list those 
lttanufacturers who were and arc selling hot-air furnaces to mail order 
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houses aforesaid; and to urge the members of the New York Associa
tion and the various trade associations and their respective members 
to purchase only from manufacturers recommended by said re
spondents. 

To carry out the aforesaid purposes, the said respondents have 
done, among others, the following acts and things: 

(a) Held meetings to devise means of exerting influence, pres
sure, or other means of inducing members of the respective trade 
associations not to purchase the products of manufacturers named 
by them as being manufacturers dealing with mail'-order houses; 

(b) Printed and published lists (so-called "White Lists") con
taining the names of manufacturers approved by them who are not 
selling to mail-order houses; 

(o) Used in concert and agreement among themselves and with 
other coercive and concerted action, boycott, threats of boycott and 
other united action against manufacturers selling to mail-order 
houses; 

(d) Caused publication and distribution of many thousands of 
pamphlets and bulletins to the various trade associations in the sev
eral States of the United States and to the respective members 
thereof, urging said members to discontinue purchasing the products 
of manufacturers named in said pamphlets and bulletins, and urging' 
the said trade associations to induce their membership to discontinue 
trading with said manufacturers. 

PAR. 1. The capacity, tendency, and effect of said agreement and 
understanding and the said acts and practices of these respondents ns 
set forth in paragraph () hereof, are, and have been to monopolize i.n 
said respondents the business of dealing in and distributing hot-air 
furnaces; to unreasonably lessen, E-liminate, restrain, stifle, hamper, 
and suppress competition in said industry, and to deprive the pur
chasing and consuming public of the advantages in price, service and 
other considerations which they would receive and enjoy under co~
ditions of normal and unobstructed or free and fair competition 111 

said trade and industry; to otherwise operate as a restraint upon a~d 
a detriment to the freedom of fair and legitimate competition in s:nd 
trade and industry and to obstruct the natural flow of trade in the 
channels of interstate commerce. 

CONCLUSION 

The aforesaid acts and practices of respondents New York State 
Sheet Metal Roofing and Air-Conditioning Contractors' Association, 
a corporation, and H. ,V. Noregon, president, Clarence J. l\Ieyer, 
first vice·president, James F. Keys, second vice-president, Adolph 
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Hesse, secretary and Edward Klick, treasurer, and Fox Furnace Com
pany, a corporation, and Clarence A. Olsen, president, George ,V. 
Cobb, Jr., secretary, and M. M. Suppes, treasurer, are to the prejudice 
of the public and of said respondents' competitors and constitute 
unfair methods of competition in commerce, within the intent and 
meaning of Section 5 of an'Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This matter coming on to be heard by the Commission on the 
(!Omplaint filed herein on September 28, 1936, and the answers of 
the respondents herein, New York State Sheet Metal Roofing and 
Air-Conditioning Contractors' Association, and H. '\V. Noregon, 
President, Clarence J. Meyer, first vice-president, James F. Keys, 
Second vice-president, Adolph Hesse, secretary, and Edward Klick, 
treasurer, of said association, and Fox Furnace Company, and Clar
~nce A. Olsen, president, George '\V. Cobb, Jr., secretary, and M. 1\f. 
Suppes, treasurer, of said company, filed on November 13, 1936, in 
~hich they state that they desire to and have hereby waived hear
Ing on the charges set forth in the complaint insofar as the same 
referred to alleged unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
:September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
and that they and each of them, for the sole purpose of avoiding 
the trouble and expense incident to further continuation of this 
Proceeding, refrain from contesting the proceeding, and that they 
nnd each of them consent that all the material facts alleged in said 
complaint may be deemed to be admitted; but not within the intent 
~nd meaning of any law of the United States other than the Federal 
l'rade Commission Act, said respective answers not constituting an 
:n.dmission of any conclusions of law, and not constituting an admis
!!Ion of fact for any other purpose, nor to be used against them in 
any other proceeding, suit, or action, and that they and each of them 
consent that the Commission may, without trial and without further 
;-vidence and without any intervening proceeding, make and enter 
lts findings as to the facts and issue and serve upon them and each 
·o.f them an order to cease and desist from any methods of competi
tion alleged in the said complaint which constitute violations of 
.Section 5 of the Federal Trade Commission Act. 

It i.~ ordered, That the respondents, New York State Sheet Metal 
Uoofing and Air-Conditioning Contractors' Association, and H. ·w. 
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Noregou, president, Clarence J. Meyer, first vice-president, James F. 
Keys, second vice-president, Adolph Hesse, secretary, and Edward 
Klick, treasurer, of said association, and Fox Furnace Company, and 
Clarence A. Olsen, president, George "\V. Cobb, Jr., secretary, and 
M. l\I. Suppes, treasurer, of said company, and their successors, 
officers, agents, and employees cease and desist, in connection with 
the business of selling and offering for sale of hot-air furnaces, 
from doing and performing by agreement, or understanding between 
or among any t\vo or more of said respondents, the following acts 
and things: 

(a) Holding meetings to devise means of exerting influence, pres
sure, or other means of inducing members of the respecti\'e trade 
associations not to purchase the products of manufacturers named 
by them as being manufacturers dealing with mail order houses; 

(b) Printing and publishing lists (so-called "White Lists") con
taining the names of manufacturers approved by them who are not 
selling to mail order houses; 

(c) Using in concert and agreement among themselves and with 
others coercive and concerted action, boycott, threats of boycott and 
other united action against manufacturerers selling to mail order 
houses; 

(d) Causing publication aml distribution of pamphlets and bulle
tins to the various trade associations in the several States of the 
United States and to the respective members thereof, urging said 
members to discontinue purchasing the products of manufacturers 
named in said pamphlets and bulletins, and urging the said trade 
associations to induce their membership to discontinue trading with 
said manufacturers. 

It is further ordered, That the above respondents shall within 60 
days after service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they and each of them have complied with this order. 
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IN THE MATTER OF 

NACIONAL DESTILERIAS CORPORATION 

CmiPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Doclcet 21/1"1. Compla.int, Ju1w 28, 1935-Dccision, Oct. 9, 1937 

'Vhere a corporation engnged as a wholesaler, in the purchase and importation 
from the Philippine Islands of rum, brandy, gins, and cordials, such as 
Creme de Ment11e, Anisette, Creme ue Cacao, and Vermouth, and in the 
storing of its goods, on importation, in various warehouses in certain 
cities in the United States, and in resale and reshipment thereof from 
such points to wholesnle and retail purchasers thereof in other States, in 
substantial competition with (1) those engaged in manufacture by distilla
tion of rums, brandies, gins, cordials, and other spirituous beverages, and 
in sale thereof in tratle and commerce among the various States and in 
the District of Columbia, (2) those engnged in purchasing, rectifying, 
blending, and bottling such various beverages and similarly selling same, 
and (3) those engaged in purchasing, and reselling such various bever
nges as aforesaid, and including among said competitors those who (1) 
manufacture and distill from mash, wort, or wash, through process of 
original and continuous distillation from raw materials, such as grain, 
mash, or wort, and truthfully use words "distillery," "distilleries," "dis
tillers," or "distilling" as a part of their corporate or trade names on the 
label~ of the bottles in which they sell and ship such products as rums, 
bl'Undies, cordials, gins, and other alcoholic beverages, (2) those who, 
en~agcd in purchusiug, rectifying, blending, bottling, and selling such 
various beverages, do not use aforesaid word as above set forth, and (3) 
those who, engaged as wholesalers of rums, brandies, etc., and other such 
beverages, also do not usc afore~;aid words as above set fortll-

Uepresented, through use of word "Destllcrias" in its corporate nnme printed 
on its stationery and on the labels attached to the bottles in which it sold 
and shipped its said products, aloug with names "Destilerias Ayala" and 
"Dcstilerias La Tondena," Manila distilleries for which it was exclusive 
distributing agent in the United States, and in various other ways to its 
customers and furnished them with means of representing to their vendees, 
both retailers and ultimate consumiug public, that it was a distiller of 
cordials, gins, and other spil'ituous beverages, notwithstanding fact it did 
not own, operate, or control any place or places where any alcoholic bev
erages were by it made by proce;;s of original and continuous distillation 
from mash, wort, or wash, through continuous clos('d pipes and vessels 
until manufacture is complete, and was not a distiller, for the purchase 
of the bottled liquors of whieh there is a J1l'eference on the part of a sub
stantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and said public into belief that 
it was a distiller and of inducing sueh dealers and public, acting in such 
bP!ief, to buy rums, brandies, cordials, gins, and other spil'ituous beverages 
labeled and sold by it, and of thereby diverting trade to it from those of 
its competitors who do not, by their corporate or trade names or in any 
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other manner, misrepresent that they are distillers of whiskies, gins, and 
other spirituous beverages; to the substantial injury of competition in 
commerce: 

Jleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John J. /{eenan, trial examiner. 
lt!r. PGad B. Morehouse for the Commission. 

ColiiPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define is powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Nacional 
Destilerias Corporation, hereinafter referred to as respondent, bas 
been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act, and it appearing to the said Com· 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issue's its complaint, stating its charges in that 
l'espect as follows: 

PARAGRAPH 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Indiana, with its of· 
flee and principal place of business in the city of Indianapolis, in said 
State. It is now, and for more than one year last past has been, en
gaged as a wholesaler, purchasing and importing from the Philip· 
pine Islands and elsewhere and reselling whiskies, gins, and other 
spirituous beverages in constant course of trade and commerce be· 
tween and among the various States of the United States and in the 
District of Columbia. In the course and conduct of its said businessr 
it causes its said proJ.uds when sold to be transported from its place 
of business aforesaid into and through various States of the United 
States to the purchasers tlwreof, consisting of wholesalers and retail· 
ers, located in other States of the United States and the District of 
Columbia. In the course and conduct of its business as aforesaid, 
respondent is now, and for more than one year last past has bcent 
in substantial competition with other corporations and with in· 
diviJ.uals, partnerships, and firms, engaged in the manufacture by 
distiliUtion of whiskies, gins, and other spirituous beverages and in 
the sale thereof in trade and commerce between and among the 
various States of the United States and in the District of Columbia; 
and in the course and conduct of its business as aforesaid, respondent 
is now, and for more than one year last past has been, in substantial 
competition with other corporations, and with individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend-
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ing, and bottling whiskies, gins, and other spirituous beverages and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid, respondent is now, and 
for more than one year last past has been, in substantial competition 
with other corporations, and with individuals, firms, and partnerships 
engaged in the business of purchasing and reselling whiskies, gins, 
and other spirituous beverages in commerce between and among the 
various States of the United States and in the District of Columbia . 
• PAn. 2. For a long period of time the word "distilleries" when used 
In connection with the liquor industry and the products thereof has 
had and still has a definite significance and meaning to the minds of 
the \vholesalers and retailers in such industry and to the ultimate pur
chasing public, to wit, the places where such liquors are manufactured 
by the process of original and continuous distillation from mash, 
Wort, or wash, through continuous closed pipes and vessels until the 
manufacture thereof is completed; and a substantial portion of the 
Purchasing public prefers to buy spirituous liquors prepared and bot
tled by distillers. The words "Naciona~ Destilerias" are the Spanish 
for "National Distillers" and are so similar in spelling and sound to 
their English equivalent as to be readily understood by a substantial 
Portion of the purchasing public. ' 

PAn. 3. In the course and conduct of its business as aforesaid, by 
the use of the word "Destilerias" in its corporate name, printed on its 
~tationery and advertising, and on the labels attached to the bottles 
ln which it sells and ships its said products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti
~ate consuming public, that it is a distiller and that the whiskies, 
gms, and other spirituous beverages therein contained were by it 
manufactured through the process of distillation from mash, wort, or 
":ash, as aforesaid, when, as a matter of fact, respondent is not a dis
hiler, does not distill the said whiskies, gins, or other spirituous bev
erages by it so labeled, sold, and transported, and does not own, op
erate, or control any place or places where such beverages are manu
fnctured by the process of distillation from mash, wort, or wash. 

PAR, 4. There are among the competitors of respondent engaged in 
the sale of spirituous benrages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
ttnd distill from mash, wort, or wash, as aforesaid, ·whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
''"ords "distillery," "distilleries," "distillers," or "distilling'' as a part 
of their corporate or trade names and on their stationery and ad-
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vertising and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur
chasing:, rectifying, blending, bottling, and selling whiskies, gins, and 
other spirituous beverages ·who do not use the words "distillery," "dis
tilleries," "distilling," or "distillers," as a part of their corporate or 
trade names, nor on their stationery or advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products. 
There are also among such competitors corporations, firms, partner
ships, and individuals engaged in business as wholesalers of whiskies, 
gins, and other spirituous beverages who do not use the words "dis
tillery," "distilleries," "distilling," or "distillers," as a part of their 
corporate or trade names, nor on their stationery or advertising, nor 
on the labels attached to the bottles in which they sell and ship their 
said products. 

PAn. 5. Uepresentation by respondent as set forth in paragraph 
3 hereof, is calculated to and has the capacity and tendency to 
and does mislead and deceive dealers aml the pnrchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by the respondent are manufac
tured and distilled by it from mash, wort, or wash, as aforesaid, and 
is calculated to an<l has' the capacity and tendency to and does induce 
dealers and the purchasing public, acting in snch beliefs, to purchase 
the whiskies, gins and other spirituous beverages labeled a11<l sold by 
the respondent, thereby diverting tmue to responuent from its com
petitors who do not by their corporate or trade names or in any other 
manner misrepresent that they are manufacturers by distillation from 
mash, "·ort., or wash, of whiskies, gins, and other spirituous beverages, 
and thereby respondent docs substantial injury to substalltial com
petition in interstate commerce. 

P"m. G. The acts ancl things above allrged to have been clone nnd 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
jntent and meaning of Section 5 of an Act of Congress entitlrtl ''An 
Act to create a Federal Trade Commission, to define its powN'S and 
duties, and for other purposes,'' approved September 2G, 1!)14. 

llE.Pon·r, FINDINGS As TO THE FACTs, AND OnoEH 

Pursuant to the provisions of an .Act of Congress, approved Sep
tember 2G, 1914, entitled ''.An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission, on June 28, 1935, issued, and on July 
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1, 1935, served its complaint in this procecdillg upon the respondent, 
Nacional Destilerias Corporation, charging it with the use of unfair 
methods of competition jn commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent's answer thereto, testimony and other evidence in support 
of the allegations of the said complaint were introduced by PGad B. 
1\Iorehouse, attorney for the Commission, before John J. Keenan, an 
examiner of the Commission, theretofore duly designated by it. No 
testimony or other evidence was introduced by the respondent in 
opposition to the allegations of the complaint. The said testimony 
and other evidence in support of the allegations of the complaint 
Were duly recorded and filed in the office of the Commission. There
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony, 
other evidence, and brief in support of the complaint, no brief in 
0 Pposition thereto and no oral arguments having been made; and 
the Commission having dnly considered the same, and being now 
~ully advisetl in the premises, finds that this proceeuing is in the 
~nterpst of the public, aml makes this its findings as to the facts aml 
lts conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

P.\RACR.\I'II 1. The rrpondeJlt is a corporation organized, existing, 
and cloing business under and by virtue of the laws of the State of 
Indiana, with its principal office and place of business at 130 East 
Washington llnihling, Room ()00, in the city of Indianapolis, in saiJ. 
State. It "·as incorporated on November 28, 19:l3, anJ. since a time 
shortly after its organization has bern engagrd as a wholesaler, pm
ehasing and importing from the Philippine Islands and re-selling 
tnm, brandy, and g.ins, and cordials such as CrPme de .l\Ienthe, Ani
sette, Creme de Cacao, and Vrrmouth. Upon importation, respond
~lt stores its goods in various warehouses in Chicago, New York, 
.r ew Orleans, and Los Angelrs, aml such goods are re-shipped from 
tltose points upon the ordc•r of the respondent to the purchasers there
~ ~onsisting of wholesalers, and retailers located in States of the 
·ll1lt.ed States othrr than the point of origin of such shipments, in
c ll<lJng the States of Massachusetts, New York, Rhode Island, Krn
tucky, Illinois, and ~Iissouri. In the course ami conduct of its busi
ness, respondent is engagrcl in selling its said pro1lncts in constant 
cour·se of trade and commerce between anJ. among the vadons States 
of the United States. 
. In the course and conduct of its business as aforesaid, respondent 
18 now and for more than one year last past has been, in substantial 
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competition with other corporations and with individuals, partner
ships, and firms, engaged in the manufacture by distillation of rums, 
brandies, gins, cordials, and other spirituous beverages and in the 
sale thereof in trade and commerce between and among the various 
States of the United States and in the District of Columbia; and 
in the course and conduct of its business as aforesaid, respondent 
is now, and for more than one year last past has been, in substantial 
competition with other corporations, and with individuals, firms, 
nnd partnerships engaged in the business of purchasing, rectifying, 
blending, and bottling rums, brandies, gins, cordials, and other 
spirituous beverages and in the sale thereof in commerce between 
and among the various States of the United States and in the Dis· 
trict of Columbia; and in the course and conduct of its business as 
aforesaid, respondent is now, and for more than one year last past 
has been, in substantial competition with other corporations, and 
with individuals, firms, and partnerships engaged in the business 
uf purchasing and reselling rums, brandies, gins, cordials, and other 
spirituous beverages in commerce between and among the various 
States of the United States and in the District of Columbia. 

PAR. 2. The words "N acional Destilerias'' in the corporate name 
of this respondent are the Spanish equivalent for "National Distil· 
lers" and are so similar in spelli~g and sound to the English equiva· 
lent thereof as to be readily misunderstood. by a substantial portion 
of the purchasing public to mean "National Distillers." For a long 
period of time, the word "Distilleries" when used in connection with 
the liquor industry and the prouucts thereof has had and still haS 
a uefinite significance and meaning to the minds of wholesalers and 
1ctailcrs in such inuustry and to the ultimate purchasing public, 
to wit, the places where whiskies, gins, and other alcoholic bever· 
ages are manufactured by the process of original and continuous dis· 
tillation from raw materials such as grain, mash, or wort. 

Within the cities of Inuianapolis, Ind.; St. Louis, :Mo.; Kansas 
City, 1\Io.; and Chicago, III., more than thirty-five witnesses testified, 
as disinterested members of the public, what "Nacional Dcstileria9 
Corporation" meant to them in association with the liquor industrY· 
With the exception of some four or five who did not unuerstand the 
words, they all testified substantially to the effect that the corporate 
name "Nacional Destilerias Corporation" meant to them "Nntional 
Distillery Company"; that such trade name printed on the lnbels 
of bottles as used by the respondent would influence them to pur· 
chase the merchandise of respondent under the belief that they we~e 
purchasing the merchandise of a distillery. The gist of the testi· 
mony of practically all these public witnesses was to the effect that 
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in purchasing a product with a distiller's name upon the same, pref
erence would be given to such product in the belief that it would 
be more uniform, up to certain specifications, etc., because it was 
made under Government supervision; that they preferred buying in 
us direct manner as possible; that distillers have more responsibility 
than a rectifier or wholesaler in the field of spirituous liquors; that 
the use of the word "Destilerias" as used in the corporate name by 
respondent would indicate to them that respondent was a distiller; 
ihat they would give preference to respondent's package over a bottle 
which did not contain any words indicating a distillery. 

The Commission finds that a substantial portion of the purchasing 
public prefers to buy from the retailer spirituous liquors prepared 
and bottled by, and purchased by the retailer from, real distillers; 
and that the inclusion of respondent's present corporate name upon 
the labels of the bottles in which it sells and ships its aforesaid liquors 
therefore has a tendency unfairly to induce purchasers and prospec
tive purchasers to purchase respondent's said liquors in preference to 
liquors sold by competing wholesalers who do not falsely designate 
themselves as distillers or distilling companies, and to induce retail
ers to purchase the respondent's cordia1s, gins, and liquors in prefer
ence to like products sold by wholesalers who do not use trade or 
corporate names having a capacity and tendency to confuse the 
PUrchasing public as to their status in the trade. 

PAn, 3. In the course and conduct of its business as aforesaid, by 
~he use of the word "Destilerias" in its corporate name, printed on 
Its stationery and on the labels attached to the bottles in which it 
sells and ships its said products, and in various other ways, respond
ent represents to its customers and furnishes them with the means of 
:epresenting to their vendees, both retailers and the ultimate consum
Ing public, that it is a distiller of cordials, gins, and other spirituous 
beverages, when, as a matter of fact, respondent is not a distiller, and 
does not own, operate, or control any place or places where any alco
holic beverages are manufactured by the process of distillation from 
rnash, wort, or wash. 
. The specimens of labels introduced in this case, show that in some 
Instances the names of the :Manila distilleries; viz, Destilerias Ayala 
a~d Destilerias La Tondena, for which respondent is the exclusive 
distributing agent in the United States, appear thereon in addition 
to the words "Imported by Nacional Destilerias Corporation, Indian
apolis, Indiana." The Commission finds that such labeling, under 
the circumstances hereinabove set forth; namely, the existing prefer
ence of a substantial portion of the public to deal in as direct a 
tnanner as possible with the actual distillers and bottlers of the 
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package of liquors which it buys, is misleading and deceptive in fact, 
and. has led retail liquor dealer purchasers to purchase respondent's 
products under the false impression induced by such labeling and by 
the use of respondent's name upon its stationery and invoices, that 
respondent was a distiller and owned and operated distilleries of 
those names in the Philippine Islands. 

PAn. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned. in paragraph 1 hereof, 
corporations, firms, partnerships and individuals who manufacture 
anJ distill from mash, wort, or wash, as aforesaid, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words ''tlistillery," "distilleries," "distillers," or "distilling" as a pn.rt 
of their corporate or trade names on the labels of the bottles in which 
they sell and ship such products as rums, brandies, cordials, gins, 
and other alcoholic beverages. There are also among such competi
tors corporations, firms, partnerships, and individuals engagell in tho 
business of purchasing, rectifying, blending, bottling, and selling 
whiskies, gins, and other spirituous beveragPs who do not use the 
words ''distillery," "distil1eries," "distilling,'' or "distillers," as a part 
of their corporate or trade names on the labels attached to the bottle::; 
in which tlH"Y sell awl ship their said products. There are ulso among 
such competitors corporations, firms, partnerships and individuals 
engnge<l in business as wholesakrs of rums, brnndies, cordials, gins. 
and other spirituous beveragl.'s who do not use the 'vords "distillery," 
"distilleries," "distilling,'' or "distillers," as a part of their corporate 
or trade names, on the lahels attached to the bottles in which they s<•ll 
and ship their said products. 

PAR. 5. Uc>prPs£>ntation by l'<'spondent ns s<>t forth in parngrnph 3 
hereof has the capacity and tendeney to and does mislead and deceive 
dealers an<l the purchasing public into tlw belie£ that respontlent is 
a distiller, and has the capacity and tendency to and does induce 
dc>alers aml the purchasing public, acting in such b<'lief, to purchase 
the rums, brandies, cordials, gi11s, anll other spirituous bewragcs 
lahehl and sold by the respondent, thereby diverting tra<le to 
responde11t fr·om those of its competitors who do not by tlwir corpo
rate or trade names or in any other manner misrepresPnt that they are 
distillers of whiskies, gins, and other spirituous beverap:es, und 
thereby respondent does substantial injury to competition in 
interstate commerce. 

CONCLUSION 

The aforesaid acts and practices of respondent, Nacional De~tilerias 
Corporation, are to the prejudice of the public and of respondent's 
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competitors, and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of Con
gress, approved September 2G, 1D14, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

. This proceeding lutving been heard by the Federal Trade Commis
Sion upon the complaint of the Commission, the answer of respondent, 
~estimony and other evidence taken before J olm J. Keenan, an exam
Iner of the Commission theretofore duly designated by it, in support 
of the allegations of said complaint and brief filed herein in support 
thereof, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions of 
an Act of Congress approved September 2G, 1014, entitled, "An Act 
to Cl'eate a Fc\tleral Trade Commission, to define its powers and 
duties, and for other purposes." 
. It is ordered, That the respondent, Nacional DestiJerias Corpora

h?n, its officers, representatives, agents, and employees, in connection 
'"Ith the ofrering for sale or sale and distribution by it in interstate 
commerce or in the District of Columbia, of whiskies, gins, or other s .. 
I)]ntnous Leverages, do cease aml desist from: 

Hepresenting, through the use of the word "Destilerias'', or any 
form of the words distiller, distilleries, distilling, or distilled, or 
equivalents thereof, in its corporate name on its stationery, invoices, 
or labels attached to the bottks in which its said products are sold 
!t~d shipp<'<l (a) that respondl'nt is a distiller of the sai<.l rums, bran
dies, cordials, or otlter spirituous bcwragPs; or, (b) that the s:1id 
'"hiskies, gins, or other spirituous bevPrages were by it manufactured 
through a pro('£•ss of distillation; or (c) that respondent owns, oper
ates, or controls a plare or places where such products arc by it 
111rtnufactured Ly a process of original and continuous distillation 
frOJn mash, wort or wash, through continuous closed pipes and ves
sels until the manufacture thereof is completed, unless and until 
resl)OJHlPnt shall actually own, operate, or control such a place or 
Places. 

f/t i.~ furtlwr orde1·ed, That the said re.spon<.len.t, within GO days 
.
01U antl after the date of service upon 1t of tins order, shall file 

71th. the Commission a rPport or reports in writing setting forth in 
c ~.ta 1 l tho manner aJ1d form in which it is complying and has cam
P Jed. with the order to cease aml desist hereinabove set forth. 

1~812tm--3D----7G 
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IN THE !tfATTER OF 

ARROW DISTILLERIES, INC. 

CO~IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. rl OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Docket 2491. Complaint, June 7, 1935-Decision, Oct. 20, 1997 

Where a corporation engaged in the distilled spirits rectifying industry, in pur· 
chasing, rectifying, blending, and bottling various kinds of gin, rock and 
rye, and a wide variety of cordials or liqueurs, and in producing gin with 
a still used tllerefor, by redistlllation of purchased alcohol, not produced bY 
it, over juniper berries and other aromatics, and in use for experimental 
purposes, in connection with production of cordials, of two small Rtills of 
five-gallon capacity or less, and in sale of Its aforesaid various products 
chiefly to wholesalers and State Liquor Commissions, In other States and 
In District of Columbia, in substantial competition with those engaged in 
manufacture by true distillation of various kinds of alcoholic beverages 
from mash, wort, or wash, and in selling same in trade and commerce 
among the various States and In suld District, and with those engaged In 
purchasing, rectifying, blending, and bottling cordials, gins, and other al· 
cohollc beverages in rectifying plants and under rectifier's permits, and 
In sale thereof as aforesaid, and Including among said competitors those 
who, as manufacturers and dlstlllers from mush, wort, or wash of whiskieS, 
gins, and other alcoholic beverages sold by them, truthfully used words 
"distlllery," "distllleries," "dlstllllng," or "distillers" as a part of their 
corporate or trade names and on their stationery, catalogs, and advertlslug 
and on the labels of the bottles in which they sell and ship such products 
and do not misrepresent that they have had one hundred years' experience 
In making quality liquors, and those who, engaged in purchasing, rectifying, 
blC'ndlng, and bottling cordials, gins, and other alcohollc beverages in rcc· 
tlfylng plants as above SC't forth, do not uRe such words as aforesaid, nor 
misrepresent, as above stated, their years of experien<:e in the making of 
quality liquors-

Represented, through use ot word "Distilleries" In its corporate name, printed 
on its stationery, catalogs and advertising, and on the labels attached to the 
bottles in which it sold and shlppl'd Its said products, and through printed 
representations, that it had bad "100 years experience making qualitY 
Uqucurs," to its customers, and furnlslled same wlth means of reprcseuting 
to their vendees, both retailers and ultimate consuming public, that it was 
n distiller of cordials, gins, and other alcoholic beverages and hnd been 
making quality Ilqueurs for one hundred years, notwithstanding fact it did 
not own, operate or control any dlstlllery or place where any alcoholic 
beverages are made by process of dlst1llatlon from mash, wort, or wash 
by original and continuous distillation therefrom, through continuous closed 
pipes and vessels until manufacture is complete, a~ long understood rroill 
word "dlstllleries" when used In connection with Industry in question and 
products thereof by trade and ultimate purchasing public, had not had one 
hundred years' experience, and was not, either under the Internal Revenue 
laws or as commonly understood, a distiller, for the spirituous bottled 
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liquors of which there is a preference on the part of a substantial portion 
of the purchasing public ; 

With effect of misleading and deceiving dealers and purchasing public into 
belief that the cordials, gins, and other alcoholic beverages sold by it were 
by it made or distilled from mash, wort or wash by one continuous process, 
and of inducing dealers and purchasing public, acting in such beliefs, to 
buy Its said cordials, gins and other alcoholic beverages, rectified and 
bottled by it, and of thereby diverting trade to It from its competitors who 
do not, by their corporate or trade name or in any other way, misrepresent 
the extent of their past experience or that they are Iilanufacturers by 
distillation~ from mash, wort, or wash of whiskies, gins, or other such 
beverages; to the substantial injury of substantial competition in commerce: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Defore 11/r. J olvn L. ll 01'1lJJr, trial examiner. 
!l!r. PGad B. MorehoWJe for the Commission. 
Mr. R. E. Joyce, of 'Vashington, D. C., and Dann & Atlas, of De

troit, Mich., for respondent. 

COMPLAINT 

Pursuant to the provisions of an Act of Congress· approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Arrow 
Distilleries, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as "commerce" is definad in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

P ARAGRAPII 1. Respondent is a corporation organized September 
15, 1933, existing and doing business under the laws of the State of 
Michigan, with its office and principal place of business in the city 
of Detroit, in said State. It is now, and for more than one year last 
Past has been, engaged in the business of purchasing, rectifying, 
?lending, and bottling whiskies, gins, and other alcoholic beverages 
~n n. rectifying plant under a rectifier's permit, and in the sale thereof 
In constant course of trade and commerce between and among the 
Various States of the United States and in the District of Columbia. 
In the course and conduct of its said business it causes its said 
Products when sold to be transported from its place of business 
aforesaid into and through various States of the United States 
to the purchasers thereof, consisting of wholesalers and distribu
tors, some located within the State of Michigan and some located 
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in other States of the United States and the District of Colum
bia. In the course and conduct of its business as aforesaid, re
spondent is now, and for more than one year last past has been, 
in substantial competition with other corporations and with in
dividuals, partnerships, and firms engaged in the manufacture 
by true distillation of whiskies, gins, and other alcoholic bev
erages from mash, wort, or wash, and in the sale thereof in 
trade and commerce between and among the various States of the 
United States and in the District of Columbia; and in the course 
and conduct of its business as aforesaid. responclent is, and for moro 
than one year last past has been, in substantial competition with 
other corporations and. with individuals, firms, and partnerships 
engaged in the business of purchasing, rectifying, blending, and 
bottling whiskies, gins, and other alcoholic beverages in rectifying 
plants under rectifiers' permits ancl in the sale thereof in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

r All. 2. Upon the premises of respondent's place of business afore
said there is a st1ill for use in the production of gins by the process of 
rectification whereby alcohol, purchased but not produced by re
sponLlent, is redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits does not make or constituto 
respondent a distillery or a distiller, as defined by Section 32-!7 of 
the Hevised Statutes regulating Intemal Hevcnue, nor as commonly 
understood by the public and. the liquor industry. For a long period 
of time the word "distilleries" when used in connection with the 
liquor industry uml with the products thereof has had and still has 
a definite significance and meaning to the minds of wholesalers und 
retailers in !ouch imlustry ancl to the ultimate purchasing public, to 
wit, places where alcoholic liquors are produced by an original and 
continuous distillation from mash, wort, or wash, through contin
uous closed pip<>s and vc~sel:; until the manufacture thereof is com
plete, and a substantial portion of the purchasing public prefers to 
Luy spirituous liquors l)ottled and prepared by the actual uistillers 
thereof. 

PAn. 3. In the course and conduct of its business us aforesaid by 
printed rrpresentations that it has had "100 y<>ars experience making 
quality liqueurs'' and by the use of the wonl "Distilleries'' in its cor
porate name, printed on its stationery, catalogs, u1h·ertising, and on 
the lal)('ls attacht•<l to the bottles in which it sells and ships its snitl 
pro<luds, and in various other ways, respondent represents to its 
customers and furni~hes them with the means of representing to 
tlJeir vemlees, Loth retailers and the ultimate cmbuming public, that 
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the said whiskies, gins, and other alcoholic beverages therein con
tained were by it manufactured through the process of distillation 
from mash, wort, or wash, when, as a matter of fact, respondent is not 
a distiller, does not distill the said whiskies, gins, and other alcoholic 
beverages by it so bottled, labeled, sold, and transported, and merely 
by the use of a still operated by it as aforesaid in the rectification of 
alcoholic spirits by re-distillation over juniper berries and other aro
matics, does not distili the whiskies, gins, and other alcoholic bever
ages by it so bottled, labeled, sold, and transported in the sense in 
'vhich the word "distilleries" is commonly accepted and understood 
by those engaged in the liquor trade and the public. Respondent 
does not own, operate, or control any place or places where alcoholic 
Leverages are manufactured by a process of original and continuous 
distillation from mash, wort, or wash. Respondent has not had 100 
Years experience making quality liqueurs. 

PAn. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 
hereof corporations, firms, partnerships, and individuals who manu
factme and distill from mash, wort or wash, whiskies, gins, and other 
alcoholic bevernges sold by them and who truthfully use the words 
"distillery," "distilleries," "distillers," or "distilling" as a part of 
their corporate or traLle n::unes and on their stationery, catalogs, ad
Vertising, and on the labels of the bottles in which they sell and ship 
such products, and 'dw do not misrepresent that they have had 100 
)'ears experience in making quality liqueurs. There are also among 
such competitors corporations, firms, partnerships, and individuals 
engaged in the business of purchasin~, rectifying, blending, and bot
tlin~ whiskies, gins and other alcoholic beverages in rectifying plants 
Under rectifiers' pPrmits who do not use the words "distillery," "dis
tilleries," "tlist illing," or "distillers" as a part of their corporate or 
trade names, nor on their stationery, catalogs, advertising, nor on the 
labels attachell to the bottles in which they sell and ship their said 
Products, and who do not misrepresent that they have had 100 years 
experience making quality liqueurs. 

PAn. 5. The representations by respondent, as set forth in para
graph 3 h!.'reof, are calculated to and have a capacity and tendency 
to and do misiPad and deceive dealers and the purchasing public into 
the })('lief that the whiskies, gins, and other alcoholic beverages sold 
by the rPspontl<.>nt or manufactured or distilled by it from mash, wort, 
or Wash by one continuous process and are calculated to aiHl have the 
Capacity and tPmlency to and do induce dealers anu the purchasing 
Public, acting in such beliefs, to purchase the whiskies, gins and other 
alcoholic beverages rectifieu anu bottled by the respondent, thereby 
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diverting trade to respondent from its competitors who do not by 
their corporate or trade name or in any other manner misrepresent 
the extent of their past experience or that they are manufacturers 
by distillation from mash, wort, or wash of whiskies, gins, or other 
alcoholic beverages, and thereby respondent does substantial injury 
to substantial competition in interstate commerce. 

PAn. 6. The acts and things above alleged to have been done and 
the false representations aTieged to have been made by respondent are 
to the prejudice of the public and the competitors of respondent and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACTs, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tPmber 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposest 
the Federal Trade Commission on June 7, 1935, issued, and on June 
l 0, 1935, served its complaint in this proceeding upon the respondent, 
Arrow Distilleries, Inc., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
net. AftPr the issuance of said complaint and the filing of respond
£'nt's answer thereto, testimony and other evidence in support of 
the allPgations of said complaint were introduced by PGad B. More
house, attorney for the Commission, before John L. Hornor, an ex:
nminer of the Commission theretofore duly designated by it, and in 
opposition to the allegations of the complaint by R. E. Joyce and 
Saul A. Dann, attorneys for respondent; and said testimony and 
other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
}waring before the Commission on the said complaint, the answer 
thereto, testimony, other evidence, and brief in support of the com
plaint, no briefs in opposition thereto having been filed and no oral 
arguments having been made; and the Commission having duly 
('Onsidcred the same, and being now fully advist•d in the premisest 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGR.\PII 1. Respondent is a corporation organized Septc111ber 
15, 1933, under the laws of the State of 1\Iichigan, with its principal 
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office and place of. business at 3539 Concord Avenue, in the city of 
~etroit in said State. It was incorporatetl with an authorizetl cap
Ital stock of $175,000, and ever since a date shortly after its incor
poration has been antl now is engagetl in the distilled spirits rectify
~ng intlustry under the necessary permits from the Unitell States, 
111 the business of purchasing, rectifying, blending, and bottling 
Various kintls of gin, rock and rye, and a wide variety of cordials 
of liqueurs such as Kuemmel, Triple Sec, Creme de Menthe, Creme de 
Cacao, Cocktails, Tom Collins, Greek Liqueurs, Polish Liqueurs, 
'rom antl Jerry, antl other alcoholic beverages, in a rectifying plant, 
and in the sale thereof in constant course of trade and commerce 
between and among the various States of the United States and in 
the D.istrict of Columbia. While it has some retail accounts, it sells 
~hiefly to wholesalers and State Liquor Commissions in States hav-
111g liquor monopolies. As of October 1, 1936, it had sold approxi
Inately $1,575,000 worth of spirituous beverages. 

In the course and conduct of its said business, it causes its said 
Products when sold to be transported from its place of business 
aforesaid into and through some thirty-one States of the United 
St.ates, to the purchasers thereof, consisting of wholesalers antl re
b"nlers located in other States of the United States and the District 
of Columbia. 
. In the course nnd conduct of its business as aforesaid, respondent 
Is now, and for more than one year last past has been, in substantial 
co~npetition with other corporations and 'with individuals, partner
~lups, and firms engaged in the manufacture by true distillation of 
~'arious kinds of alcoholic beverugcs from mash, wort, or wash, and 
ln the sale thereof in trade and. commerce between and among the 
Various States of the United States and. in the District of Columbia; 
and in the course and. conduct of its business as aforesaid., respontl
<>nt is, and. for more than one year last past has been, in substantial 
competition with other corporations and with individuals, firms, 
~nd l~artnerships e1~gaged. jr: the ~usiness of purchasing> rectifying, 
. lendmg, and bottllllg conbals, gms, and other alcohohc Leverages 
~11 rectifying plants under rectifiers' permits, and. in the sale thereof 
~l commerce behwcn and among the various States of the United 

tntes and in the District of Columbia. 
l' PAn. 2. Prior to August 15, 1936, when the regulations of the 
; ederal Alcoholic Administration of the Treasury Department Le

ca_rne eil'ecti,·e under tlte Act of August 29, 1935, 40 Stat. 977, cer
talll cordials (synonomolls with liqueurs) could be and were labeled. 
~ld r~ferred. to in the trad.e ~s "distilled." products. Thereaf.te~·, that 

epar tment would. not permit such products to be labeled. "distilled.." 
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The Commission takes notice of Hegulation No. 5, Article 2, of 
the aforesaid regulations entitled "Standards of Identity for Distilled 
Spirits," Class Six, "Cordials and Liqueurs," which reads as follows: 

(a) Cordials or Liqnems are products obtained by mixing or redistilling 
11eutrul spirits, brandy, g-in, or other distii!Pd spirits with or over fruits, 
flowers, plants, or pure julePs therefrom, or other natural flayoring materials, 
or with extruds derived from infusions, percolations, or maceration of such 
matPrials, and to whi(·h sug-ar or dPxtrose or l>oth I1ave Ul'£'11 added In an 
amount not less than 2%% by weight of the finh;hed pro<luct. Synthetic or 
imitation flavoring materials shall not be inclu<led. 

(b) "Sloe gin" is a cordial or liqueur with the main charactPristic flavoring 
derived from sloe b('rri('S. 

(c) Cor<llals and liqueurs shall not be deslgnat('d as "distillPd" or "conwound." 

The evidence of record shows that in the trade cordials are pro· 
duced either by the method of percolation, distillation, maceration, 
or compounding. Percolation, as to cordials, is the distilling of var· 
ious fruits and herbs to obtain the flavor from them, the berries 
or herbs bPing placed in a still and alcohol put into the still. This 
alcohol is then vaporized through the berries to extract all of the 
flavor from them, and then condensed on the other side of the still· 
All of the distillatr that comes oil' is a cordial. .All eonlials are 
made by compounding, but the flavor therein is derived by 1wreola· 
tion, distillation, or macerations. 1\facerntion is a cold water method 
of pxtracting the flavor. 

Appro:ximatrly 75% of respondents' products are such "non-dis· 
tilled" products, approximately 3% is gin, and the balance consists 
of brandies, rums, Slivowitz, and varions otlH'r distillPll products 
which respolJ(knt bottlPs but <lors not distill itsPlf, and thPse nre 
mark<'!l in compliance with the aforesaid rPgulations with the words 
"llottletl by." 

Rl•spondent has no distiller's permit from the Federal Govern· 
ment, nnd ncquirPs such alcohol products as it requires in its business 
directly or inuirectly from distillers. Its answer atlm.its that it does 
not own, operatP, or control any place or places where whiskies, gins, 
or other alcoholic heverngPs are manufactun•d from mash, wort, or 
wash. 

r,m, 3. Upon the prPmises of rPsponllent's place of business afore· 
said tl1ere is a 2!i0-gallon capacity gin still, wl1el'Pin respoJHlent manu· 
factures gin from alcohol purchased but not produced by it, through 
the re1listillation of said alcohol over juniper benies awl other aro· 
matics. This gin constitutes approximately 3% of its total output 
alltl npproximntely 2% of its total salPs yo}ume. In alhlition to ~he 
nforesaid gin still it has two small stills of a 2- and 5-gnllon cnpaci~Y 
l'Pspectively, which are us£'d as a part of its laboratory equipment 10 
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experimenting with the production of cordials. The aforesaid manu
factm·e of gin by redistillation of purchased alcohol is 'n:•ll recog
nized in the trade as a process of rectification, and it is not necessary 
Under the pertinent laws and regulations for one engaging in such 
a process to possess a permit to distill. Neither such rectification 
0.f alcoholic spirits nor the use of the two smalll'r stills auoYe men
honed for experimental pmposes, make or constitute this respondent 
a distiller nor its place of business a distillery, within the intent and 
llleaning of Section 3247 of the revised statutes rl'gulating Internal 
R:venue. (U. S. C. Tit. 26, S(•C. 1158.) The Commission finds that 
tlus respondent is a rl'ctifier, its place of lmsiness a rectifying plant, 
and that it is engaged in the business of rl'ctifying, within the in
tent and meaning of Section 32-14 of the revisl'd statutes of the United 
~tates. (U. S. C. Tit. 26, Sec. 13fl7f.) Nl'ither dol's such r<'ctifica
t~on and experimentation make or constitnte this respondent a dis
~lller as commonly understood by the public and by those engaged 
In any branch of the liquor industry. For a long period of time 
the word "distilleries" when used in coiuwction with the liquor in
t~nstry ami with the products thereof has had and still has a definite 
~Jgnificance aJHl meaning to the minds of wholesalers :uHl retailers 
In Sl1ch industry and to the ultimate purehasing public, to wit, places 
"'.he.re alcoholic liquors arc protluced Ly an original :md continuous 
d~!Stlllation from mash, wort, or wash, through continuous dosed 
Plpes and wssels until the manufacture thereof is complete, and a 
~:lbstantial portion of the pmchasing public prefers to Luy spirituous 
Jquors bottled and pr<'pare<l Ly the actual distillers thereof. 
~) AR. 4. In the comse and conduct of its business as aforesaid, by 

PI'Intetlrt'presentations that it has ha<l "100 years experience making 
quality liqueurs" and Ly the use of the word "Distilleries" in its cor
Phrate name, printed on its stationery, catalogues, advertising, and on 
t e labels attaclwd to the bottles in which it sells and ships its said 
Products, and in various other ways, rt'spondent represents to its 
eustomers and furnishes them \vith a nwans of representing to their 
Vendees, Loth retailers and the ultimate consuming public, that it is 
n clistiller of conlials ,.,.ins, and other alcoholic beverages and has been 
tn I· '"" a nng quality liqueurs for 100 years, when as a matter of fact re-
J~~J~dent is not a distiller and does .not own, operate or control any 
tl Shllery or place where any alcoholic beverages are manufactured by 

1 le Process of distillation, from mash, \rort, or wash. Respondent 
las not hatl 100 )'C'ars expcricnee making quality liqueurs. 

tl 
The !';pecimens of labels introtlucNl in evidence in this case show 
ht. . 
'. In several instanct•s respondent has caus!'d to be conspicuously 

Pl'lnted thereon such phrases as '':\fade by Arrow Distilleries, Inc." 
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"Distilled and Bottled by Arrow Distilleries, Inc.," "Prepared by Ar
row Distilleries, Inc." and "Made and Bottled by Arrow Distilleries, 
Inc." 

PAR. 5. In support of the allegations contained in paragraph 2 of 
the complaint, relating to public preference to buy alcoholic beverages 
bottled and prepared by the actual distillers thereof, witnesses were 
called who were members of the purchasing public and who were ex
amined with respect to any such preference on their part for the pur· 
chase of liqueurs or cordials as well as other alcoholic beverages when 
bottled by a distiller. The greater number of these witnesses testified 
that the use of such words would induce them or did induce them to 
purchase the products of the concern using such words in their cor
porate name or on the label of the bottle containing the products, in 
the belief that a distiller's product would be more uniform and up to 
certain specifications and that a manufacturer's name should mean 
something. They testified that they preferred buying in as direct a. 
manner as practical, and considered distillers as having more re
sponsibility than a rectifier or bottler of spirituous liquors. It was 
testified that the use of the word "Distilleries" in the corporate narne 
of the respondent would indicate to them that the respondent was the 
actual distiller of the product and that they would give preference in 
purchasing n. product which bore a label containing such corporate 
name in competition with a product bearing a label which did not 
contain the word "Distilleries" or any word indicating a "Distilling" 
process in its corporate name or otherwise. This preference on the 
part of the public was confirmed by the testimony of several retailers, 
one of whom had found that due to the preference arising from the 
use of such term as "Distilleries" on the package, he could advance 
the price 15 percent over that of a similar package which did not 
contain such a representation. 

PAn. 6. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, whiskies, gins, and other al~o
holic beverages sold by them and who truthfully use the words "dt~
tillery," "distilleries," "distillers," or "distilling" as n. part of th~Ir 
corporate or trade names and on their stationery, catalogues, advertts· 
ing, and on the labf'ls of the bottles in which they sell and ship such 
products, nnd who do not misrepresent that they have had 100 years. 
expe1:ience making quality liqueurs. There are also among such co~
petitors corporations, firms, partnerships, and individuals engaged Ill 
the business of purchasing, rectifying, blending, and bottling cordial~, 
gins nnd other alcoholic beverages in rectifying plants under recti-
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fier's permits who do not use the words "distillery," "distilleries," "dis
tilling," or "distillers" as a part of their corporate or trade names, nor 
on their stationery, catalogs, advertising, nor on the labels attached to 
the bottles in which they sell and ship their said products, and who 
do not misrepresent that they have had 100 years experience making 
quality liqueurs. 

PAn. 7. The representations by respondents, as set forth in para
graph 4 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the belief that the cordials, gins, and other alcoholic beverages sold 
by the respondent are manufactured or distilled by it from mash, 
Wort, or wash by one continuous process, and are calculated to and 
have the capacity and tendency to and do induce dealers and the pur
chasing public, acting in such beliefs, to purchase the cordials, gins 
and other alcoholic beverages rectified and bottled by the respondent, 
thereby diverting trade to respondent from its competitors who do 
not by their corporate or trade name or in any other manner mis
represent the extent of their past experience or that they nre manu
facturers by distillation from mash, wort, or wash of whiskies, gins, 
?r.other alcoholic beverages, and thereby respondent does substantial 
lnJury to substantial competition in interstate commerce. 

PAn. 8. Existing rPgulations promulgated under the Federal Al
cohol Administration Act approved August 29, 1935 ( 49 Stat. L. 
977), which regulations became effective August 15, 1936, provide that 
rectifiers who redistiH tax-paid purchased alcohol over juniper berries 
and other nromatics mny call such resulting product "distilled gin," 
ttnd require that the labels shall state thereon who distilled it. For 
this reason the Commission has excepted from the application of its 
Order herein gins so produced by this respondent. 

CONCLUSION 

. 'rhe aforesaid acts and practices of the respondent Arrow Dis
tilleries, Inc., are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
lllerce, within the intent and meaning of Section 5 of an Act of Con· 
gress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

OI:DEU TO CEASJo~ AND DESIST 

. 'rhis proceeding having been heard by the Federal Trade Commis
Sion upon the complaint of the Commission, the answer of respond
ent, testimony and other evidence taken before John L. Hornor, an 
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examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition theretor 
brief filed herein by PGad D. Morehouse, counsel for the Commis
sion (no brief having been filed in opposition thereto by R. E. Joyce 
ancl Saul Dann, attomeys for respondent, and no oral argnml.'nts 
having been reque~ted), and the Commission having made its find
ings as to the facts and its conclusion that saitl r£'spondent has vio
lated the provisions of an Act of Cmtgress approveLl Sept£'mber 20, 
1914, entitled "An Act to create a Fetleral Trude Commission, to 
define its powers and duties, and for other purposes." 

It i8 ordered, That the respondent, Arrow Distillerie~, Iuc., its 
officct·s, representativPs, agents, and employpps, in conneetion with 
the sale aml distribution of cordials, gins, and all othPr alcoholic 
Leverages in interstate commPrce and in the District of Columbia 
(except gins produced by it through a process of rectification whereby 
alcohols purchased, but 11ot prolluccd, by rPspondent are redistilled 
over juniper berries aml other aromatics), do forthwith cease and 
desist ft·om: 

1. Uepresenting, through the use of tho word "DistillPrks" in it9 
corporate name, on its stationery, allvertising, or on the label:; 
attac:hed to the bottle~ in whic:h it sell~ nntl ship~ saitl products, or
in uny other way by word or words of like import, (a) that it is :t 

distiller of cordials, gins or other spirituous be\'erages; or (b) that 
the sai<l cordials, gins or other spirituous LPvernges wPre hy it manu
factmed through the process of distillation; or (c) that it owns, oper
ates or controls a plact• or places where any such products are by it 
manufactured by a process of original and continuous distillation 
from mash, wort, or wash, through continuous closNl pipPs and ves
sels until the manufacture thereof is completed, unkss and until 
respondent shall actually own, operate, or control such a place Ol' 

places; and from 
2. HPpresPnting that it has hall 100 yl'ars experir11ce making qual

ity Jic1ueurs, or in any other way Ly worth; or phrases of like import, 
rPpresenting that it has been making liqueurs for a longer period of 
time than is actually the fact. 

It i.~ ful'tlwl' ordered, That the said respondent within GO days from 
and after the date of the Sf'rvice upon it of this order, shall file wit~l 
the Commission a rf'port or rPports in writing setting forth in detail 
the mamwr and form in which it is complying, ancl has complicdr 
with the order to cease anll dt>sist ht>reinabove set forth. 
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Where a corporation engaged in promoting sale of mushroom spawn, purchased 
by it from producer thereof, and by it sold prhnarily through mail order, 
in reRponsc to prolific ad¥ertising, for price, ordinarily, about ten-fold 
that paid by professional plantC'rs for snme quantity of same identical 
!;J)fiWn producC'd by same producrr, aud, as thus engaged, in competition 
With those who sPll mushroom spawn in interstate and foreign commerce 
Without fah.;ely n•preflenting that there is a shortage of fresh mushrooms 
on the marl\et, no exiJerience is necessary in growing of said product, there 
is a big profit in such growing at home, or making use of any false and 
mlslPading t·rpresentations below set forth; in soliciting sale of and selling 
its said spawn, In correspondt>nce, adrertisements and trade literature--

(a) Representell that same would produce extraordinary financial returns to 
llUrehascrs nnd users thereof, and that mushroom growing was so simple 
incxperiencl'd amateurs posHesHing no previous knowledge or technical 
skill might earn sub~tantiul weekly iueome raising such product in any 
idle spnce about the house, there was shortage on the market, spawn sold 
by it was a new and superior type which would produce white mushrooms 
at rate of from two and one-lwlf to three pounds per square foot p£'r plant
ing, and mushrooms grown therefrom were surwrlor to, or commanded 
higlJpr prices than, white musllrooms grown from other spawn, and it gave 
hook free to it~ eustonwrs, tllrough sneb statements, among others, as 
"Shortage of fr£'sh mu:;llrooms 011 the market. New growers needed im
llll'lliately. Earn UJ) to ~:!3.00 or more "' "' "'," "* • • even a boy or 
girl can really grow mushrooms the Al\II wny," "* • • BIG PROFIT 
business nt your own Home l\Inke BIG l\IONEY full or part time • • *," 
'"Prices are adnlllelug rapidly • • *," facts being there wns no such 
Nhortnge, pric£'s hnd hPen on a downward trend with many professional 
growers forct•d into bn11l•ruptcy, pro<luct could not be successfully raised 
in any idle ~-;pace about the home, but growing tll£'reof involved unpleas
ant t•lPment.'!, r£'f1nirrd r::qwrience, and wns not simple or easy occupation, 
8Pawn sold Ly it was of snme type as that sold by producer in large 
quantities to many otllers, no book was given free to customers, but cost 
thereof wns lndudt>d in purchase priee of spawn sold, and representations 
afore~aid wt•re otlwrwise false; and 

(b) llepresPnh•d that it wns tlw large::;t concern in the world of its kind, and 
that 1t llad a world-wide ser>iee and gave "Nxpert Adrice--Laboratoi"Y 
Annly>;is-Itesenreh," and mnintaiue1l "u starr of experts to advise you 
on every phase of tlu~ iudustry" and it had an office in Loudon, Englund, 
fnt-ts being It muintnhwd 11o offices in said city, nor any sud1 world-wide 
serviee, hnd 110 personnel In the United States eompetent to give expert ad
rice on raising of such products, nor any laboratories, or research facilities of 
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its own, and was not the largest concern in the world engaged in sale of 
mushroom spawn; 

With effect of misleading and deceiving a substantial portion of purchnAln 
and consumipg' public info eri:oneous belief that·'all said represcntnt:lon'c~ 
were true, and into purchase of said spawn in reliance thereon, nnd Wlih 
result that,. through ·such false and misleading representations made 

1111 
above indicated, it increased its own sales of such mushroom spawn, thnn 
dishonestly promoted, advertised or .r~presented, and with effect of ii'H· 

sening thereby market for similar spawn by other growers, merchants or 
dealers who truthfully represent nature, advantage or expectant finnnc:i 11 ! 
return from· planting 'their spawn or. desirability of becoming mushroom 
growers, and their true size and character as commercial concems in In· 
dustry in question, a~d expert. advice and service which they are cHpnblo 
of giving purchasers of their products, and result that trade wns I:IIUA 

unfairly diverted to it from aforesaid .competitors who do not make \\~\: 
of same or similar representations in conduct of their respective husl· 
nesses; to the substantial injury of ·competition in commerce: 

Held, That such acts and practices were to the prejudice of the public uud 
competitors and constituted unfair methods of competition. 

·Before Mr. John W. Addiso,n and M1': Irving D. Royal, t.rittl 
exammers. . 

Mr. Jarnes M. Harnm<Jnd for the Commission. 

CoMPLAINT 

Pursuant to the provisions of · an Act o£ Congress, approved 
September 26, 1914; entitled "An Act to create a Federal Trade 
'Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reasot1 to believe that Amcr· 
ican Mushroom Industries, Ltd., hereinl_\.ft~r referred to as the r:· 
spondent, has been and is using unfair methods of competition. 111 

commerce, as "commerce" is defined in said act, and it appeanng 
to the Commission 'that a proceeding by it in respect thereof wou.ld 
be in the public interest, hereby issued its' complaint stating JtS 

chn,rges in that respect as follows: . . 
. PARAG~A~H 1. Respbn~lent, A~1eri~an ~~usi:room Industries, Ltdf 
1s a Cm1adian CorporatiOn, havmg Its prmcipal office and place 0 · 

business . at 28-30 Bloor Street, vVest., Toronto, Canada. It ~Jso 
maintains a branch office in the United States located _at '73 _"'c~s1 
Eagle Street, Buffalo, N. Y. The ·reS})Ondent com})any IS no", n,J 

.· . ~s 
has been, for more than one year last past, engaged m the busm_e-
of promoting the sale of mushroom spawn. Approximately 9o7'J 
of its total sales are made in the United States and the balance ll; 
Canada:. II~ the :mn·se and co~1dnct of· its business in .the Unit~cf 
States It ships said mushroon). spawn when sold from Its place . 
business in New York; to the purchaser~ thereof, some located 111 
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the State of New York, ar{d other~ located in various other States 

f the United States and in the District of Columbia. There is now, 
0 • 
ltnd has been for more than one year last past, a constant current 
of trade and commerce by respo!1dent in the aforesaid mushroom 
spawn,. between and among the va:r:ious States of the United States 
,
1
nd between the United States and the Dominion of Canada. In 

~he course and conduct of its business the respondent is now, and 
]las been, in substantial compef.ition w.ith other corporations, firms, 
partnerships, and persons likewise engaged in. the sale of mu~hroom 
spawn in corrimer~e betwe~n ~nd among t~e various States of the 
l]nited States and m the D~stnct of Columbia. · 

PAR. 2. In the course and cm'lduct of its business, as ch~scribed 

in paragraph. I hereof, and for more than one year last past, the re
spondent herein, in soliciting the sale of and selling its ml!shroom 
spawn in commerce, as herein set out, states in its correspondence, 
advertisements; and trade literature, among other things, that: 

Shortage of fresh mushrooms on the market. New growers JH~etled imme
diately. Earn up to $25.00 or more growin'g fancy ·white Queen l\lushrooms in 
your cellar, shed, · stable or some other vacant space.-Experience is 
unnecessary. 

So simple to do that even ·a boy or girl can really grow mushrooms the AMI 
way. 

[cast increasii1g demand insures ready market. 
Start this BIG PROFIT business at your own Home Make BIG MONEY full 

or part time--year around. 
There's a real shortage of fresh mushrooms on the market. This is the ideal 

time to start. 
Prices are advancing rapidly all over the country. 

Said statements together with other similar statements not herein 
set 0ut, serve as representations on the part of the respondent to a 
substantial portion of the purchasing public that there is a shortage. 
of and a tremendously increasing demand for fresh mushrooms and 

, that the respondent's mushroom spawn ·will produce extraordinary 
Jinaucial returns to purchasers and users thereof; that said spawn 
m:ty be planted in any idle space about the home; that mushroom 
~~·owing is au easy and pleasant occupation and may be successfully 
accomplished by persons of no experience whatsoever. 

Tn trnth and in fact, there is no shortage of mushrooms or any 
unusual demand therefor, and prices are not advancing. On the con
i.l':try prices for a nuniber of years have been on a downward trend. 
'l'hc production of mushi·ooms by amateur growers at home, in small 
heels, is not highly remunerative financially. Mushrooms cannot be 
HHccessfully raised in any idle space about the home, but can only be 
~l'OWn in properly constructed places kept at a definite temperature, 

•O 
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ventilated in a precise manner, accompanied by the exclusion of light. 
The raising of mushrooms cannot be satisfactorily accomplished in 
the home as the preparation of the beds involves the use of a com
post made from manure, which produces a highly disagreeable odor. 
l\fushrooms cannot be successfully grown without experience, as 
production requires a high degree of horticultural skill. It is not a 
simple or easy occupation, clue to the hard. work and skill required, 
the disagreeable od.or incident to preparing the compost, erecting the 
beds, and the constant care and attention required in regulating the 
temperature, humidity, and ventilation. :Mushrooms cannot be 
grown the year around. 

PAn. 3. In the course and. cond.uct of its business, as described in 
paragraph 1 hereof, and. for more than one year last past, the respond
ent herein, in soliciting the sale of and in selling its mushrool11 
spawn in commerce as herein set out, states in its correspondence, 
acln•rtisements, or trade literature, among other things, that: 

It has a ''World Will<> SPrvice." 
'!'hat it gin•s "Expert Advice-Laboratory Analysis-llesearch." 
'Ve maintain a staff of experts to advise you on every phase of the IndustrY· 
I.arg<>st concern of its kind in the World. 
No competition with fancy varit-ty, White Queens. 
Improved type, AMI svawn is mtirely different from any other Sl)fiW!l offered 

for sale. 
'l'hat 'Vhite Qnrrn mushrooms which can Le prmlncell only from Al\II spawn 

command the highel'lt twiees wherever marketed. 
Rome AI\II growPrs produce 3 Ius. to the square foot.-We would F;ay that 

2 11~ lbs. per ~'\quare foot rf'pt·escnts the idral yield. 
Amel'ican Mushroom Iwlnstries, Ltd., Torouto, Can., Duffalo, N. Y., Lomlon, 

Eng. 
$1.50 hook FllEE. 

Said statements serve as representations on the part of respondent 
to a substantial portion of the purchasing public that respondent 
maintains a world.-wide service, maintains a staff of experts; is in a 
position to give expert advice, laboratory and. rrsearch service; that 
it maintains an ofTice in London, England, and. is the larrrest con-o . 
cern in the world of its kind and that the spawn which it sells IS 

wpet·ior to all other types of mushroom spawn and produces mush
rooms entirely superior to all other types of white mushrooms at the 
rate of from two and one-half to three pounds per square foot per 
planting; that they command higher prices than other mushromns 
and that it gives books free to its customers. 

In truth and in fact, rrspondent does not maintain offices in London, 
England, and does not maintain a world.-wide service. It maintains 
no personnel in the United. States competent to gh·e expert advice on 
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the raising of mushrooms and has no laboratory or research facilities 
of its own. It is not the largest concern in the world in the mush
room business. Mushroom spawn of the same type, sold by respond
ent, under the name of "White Queen" is sold in large quantities by 
the producer thereof to many corporations, firms, and individuals 
other than to the respondent, and the mushrooms raised therefrom 
do not command a higher price than mushrooms raised from other 
types of spawn producing white mushrooms and the said spa·wn will 
not produce from two and one-half to three pounds of mushrooms per 
~quare foot per planting. Respondent does not give books free to 
lts customers, but the cost thereof is included in the purchase price of 
the spawn sold. 
. P .An. 4. There are among the competitors of respondent, as set forth 
ln paragraph 1 hereof, other corporations, individuals, or partner
ships who do sell mushroom spawn in interstate and foreign com
lllerce and who do not falsely represent that there is a shortage of 
:fresh mushrooms on the market, or that no experience is necessary in 
the growing of mushrooms, or that there is big profit in growing 
lllushrooms at home, or use any of the false and misleading represen
tations set forth in paragraphs 2 and 3 hereof. 

PAR, 5. The acts and practices of respondent in falsely representing 
ana advertising that there is a tremendous demand for mushrooms, 
that there is a shortage of mushrooms on the market, that it main
~ains offices in London, England; and has a world-wide service; that 
lts mushroom spawn is superior to all other mushroom spawn and in 
lllaking the other representations set forth in paragraphs 2 and 3 
hereof, have the capacity, tendency, and effect of misleading and d.e
teiving, and have misled and deceived, a substantial portion of the 
Purchasing and consuming public into the erroneous belief that all of 
said representations are true and into the purchase of respondent's 
lllushroom spawn, in reliance on said representations. 

By means of these false and misleading representations, made to 
~he purchasing public as above described, respondent has increased 
lts own sales of said mushroom spawn, so dishonestly promoted, 
advertised, or represented, thereby lessening the market for similar 
8Pawn sold oy other growers, merchants, or dealers, who truthfully 
represent the nature, advantage, or expectant financial return from 
Planting their mushroom spawn or the desirability of becoming 
lllushroom growers, and their true size and character as commercial 
eoncerns in the mushroom industry and the expert advice and service 
Which they are capable of giving purchasers of their products. 

1G8121m--39----77 
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As a result thereof, trade is unfairly diverted to the respondent 
from competitors engaged in the sale in interstate commerce of simi~ 
Jar mushroom spawn, who truthfully represent the nature of the 
mushroom business or the desirability of becoming mushroom grow~ 
ers, or the demand for mushrooms, and the financial returns obtain~ 
able thereby, or the desirability of using the mushroom spawn sold 
by them or their true size in the industry and the financial returns 
to be obtained from growing mushrooms. Further, as a result 
thereof, substantial injury has been and is being done by respondent 
to the purchasing public and to competition in commerce among and 
between the various States of the United States and the District of 
Columbia. 

P .AR. 6. The above and foregoing acts, practices, and representa
tions of the respondent have been and are all to the prejudice of the 
public and respondent's competitors, as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and 
intent of Section 5 of an Act of Congress entitled "An Act to create 
a FedC'ral Trade Commission, to define its powers and duties, and 
for other purposes." 

REPOHT, FINJ>INGS AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, l!H4, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on February 12, 1937, issued and served 
its complaint in this proceeding upon respondent, American :Mush
room Industries, Ltd., charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent's 
answer thereto, testimony and other evidence in support of the alle
gations of said complaint were introduced by James 1\f. Hammond, 
attorney for the Commission, before John vV. Addison and Irving 
D. Royal, trial examiners of the Commission theretofore duly desig
nated by it, and said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis
sion on the said complaint, the answer thereto, testimony and other 
evidence, and Commission's brief in support of the complaint, and 
the Commission having duly considered the same and being noW 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 

. PARAGRAPH 1. Respondent, American Mushroom Industries, Ltd., 
lS a Canadian corporation, having its principal office and place of 
business at 28-30 Bloor Street, West, Toronto, Canada. It also 
hlaintains a branch office in the United States located at 73 West 
Eagle Street, Buffalo, N. Y. The respondent company was, prior 
io the filing of the complaint herein, and for a long time prior 
thereto, engaged in the business of promoting the sale of mushroom 
spawn. This spawn was purchased by it from a Pennsylvania pro
ducer, who packed the same in one-pound containers furnished by 
the respondent. It is what is known in the trade as "dry" spawn, 
as distinguished from the "wet" spawn, the article generally used 
by professional growers. Respondent's sales were primarily of the 
" "l rntu order" type, and deliveries were made in that manner on 
l"~~eipt of orders in response to its prolific advertising. All adver
ttsmg and the labels on respondent's con.tainers featured the words 
"'l?l . 

r ute Queen." Uespondcnt claimed great superiority for this 
spawn over other types of white mushroom spawn, as hereinafter 
shown, although the expert testimony taken shows that all white 
lh.ushrooms are grown from the same identical type of spawn. Ap
l>l'o:x:imately 00% of respondent's total sales are made in the United 
States, anu the balance in Canada. In the course of its business in 
~he United. States, it ships saitl mushroom spawn, when solu, from 
lts place of business in Buffalo, N. Y. to the purchasers thereof, 
~orne located. in the State of New York, and others located in various 
..: tates of the United States and in the District of Columbia. There 
Was, prior to the filing of the complaint in this case, a constant cur
tent of trade and commerce by the respondent in the aforesaid mush
l'oom spawn, between and among the various States of the United 
~t:ttes and between the United States and the Dominion of Canada. 
fi ~ the conduct of its business, the respondent was, prior to tho 

hng of tho complaint herein, in February 1037, in substantial com
p.etitiou with other corporations, firms, partnerships, and persons 
lkewiso engaged in the sale of mushroom spawn in commerce be

ri':eel: anu among the various States of the United States and in the 
lstrlct of Columbia. 

1 
PAn. 2. In the conduct of its business, as described hereinabove, 

t ie respondent herein, in soliciting the sale of and selling its mush-
tootn · · · _, · spawn m commerce, states m 1ts corresponuence, advertlse-
rnents and trade literature, among other things, that: 

d! Shortnge of fr!?sh mushrooms on tile market. New growers needed imme
ately. Earn up to $25.00 or more growing fancy White Queen Mushrooms 
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in your cellar, shed, stable or some other vacant space.-Experience is 
unnecessary. 

So simple to do that even a boy or girl can really grow mushrooms the 
AMI way. 

Fast Increasing demand insures ready market. 
Start this BIG PROFIT business at your own Home Make BIG MONEY 

full or part time-year around. 
There's a real shortage of fresh mushrooms on the market. This Is tbe 

ideal time to start. 
Prices are advancing rapidly all over the country. 

These statements together with other similar statements not herein 
~et out, serve as representations on the part of the respondent to a 
substantial portion of the purchasing public that there is a shortage 
and a tremendously increasing demand for fresh mushrooms, and 
that the respondent's mushroom spawn will produce extraordinarY 
financial returns to purchasers and users thereof; that said spawn 
may be planted in any idle space about the home; that mushroom 
growing is an easy and pleasant occupation and may be successfullY 
nccomplishcd by persons of no experience whatsoever. 

In truth and in fact, there is no shortage of mushrooms or anY 
unusual demand therefor, and prices are not advancing. On the 
contrary, prices for a number of years have been on a down-ward 
trend, and many professional mushroom growers have been forced 
into bankruptcy because of that fact. The production of mushrooms 
by amateur growers at home, in small beds, is not highly remunera· 
tive financially, particularly in view of the fact that the responde~t 
usually charges approximately $5.00 per one-pound unit for ln~ 
spawn, as compared witih the price of 50c paid by professiona 
planters for the same quantity of the same identical spawn prod~ce~ 
by the same producer. Mushrooms cannot be successfully ra1se 
in any idle space about the home, but can only be grown in properlY 
constructed places kept at a definite temperature between fifty-fi""e 
and sixty-five degrees Fahrenheit, and ventilated in a precise Jllan· 
ner. The raising of mushrooms cannot be satisfactorily accoJ1l· 
plished in the home, as the preparation of the beds involves the ~se 
of a compost made from manure which, for several weeks after t 16 

preparation conunences, produces a highly disagreeable odor. l~ 
metropolitan areas, this fact alone would, in many cases, pre\"en 
preparation of the beds. Mushrooms cannot be successfully groW? 
without experience, as production requires a high degree of bort 
cultural skill. It is not a simple or easy occcupation, due to t 

1~ 
hard work and skill required, the disagreeable odor incident to pred 
paring the compost, erecting the beds, and the constant care and 
attention required in regulating the temperature, humiditY.' ant 
ventilation. Mushrooms cannot be grown the year around w1thOU 
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artificial refrigeration or cooling devices necessary to keep the 
temperature below 65 degrees Fahrenheit. In most sections, the 
growing operations require heating in winter, and if grown in sum
mer, cooling apparatus is necessary. 

PAn. 3. In the course and conduct of its business, as described 
~ereinabove, the respondent, in soliciting the sale of and in selling 
lts mushroom spawn in commerce as herein set out, states in its cor
respondence, advertisements, or trade literature, among other things, 
that: 

It has a ''World Wide Service." 
That it gives "Expert Advice-Laboratory Analysis-Research." 
We maintain a stair of experts to advise you on every phase of the Industry. 
Largest concern of its kind in the World. 
No competition with fancy variety, White Queens. 

t Improved type, AMI spawn is entirely di!Yerent from any other spawn offered 
or sale. 

That White Queen mushrooms which can be produced only from AMI spawn 
command the highest prices wherever marketed. 

21 Some AMI growers produce 3 lbs. to the square foot.-We would say that 
Y:! lhs. per square foot represents the ideal yield . 

., American Mushroom Indu:-;tries, Ltd. Toronto, Can., Buffalo, N. Y., London, 
"-'llg. 

$1.50 book FREE. 

Said statements serve as representations on the part of respondent 
to. a substantial portion of the purchasing public that respondent main. 
~ains a world-wide service and maintains a staff of experts; that it is 
~n a position to give expert advice and laboratory and research serv
Ice; that it maintains an office in London, England, and is the largest 
concern in the world of its kind; that the spawn which it sells is 
supcl"ior to nJl other types of mushroom spawn nnd produces mush
rooms entirely superior to all other types of white mushrooms at the 
rate of from two and one-half to three pounds per square foot per 
Pl~nting; that mushrooms grown from its spawn command higher 
Prices than other mushrooms and that it gives books free to its 
customers. 

The testimony and pleadings in this case show that the respondent 
docs not maintain offices in London, England, and docs not maintain 
a World-wide service. It maintains no personnel in the United States 
competent to giYe expert advice on the raising of mushrooms and has 
no laboraory or research facilities of its own. It is not the largest 
concern in the world engncreJ in selling mushroom spawn. :Mush· ro e 

orn spawn of the same type as that sold by respondent under the 
n:me of '''Vhite Queen" is sold in large quantities by the producer 
t ereof to many corporations, firms and individuals other than to the 
respondent. The mushrooms raised from respondent's spawn do not 
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· command a higher price than mushrooms raised from other types of 
spawn producing white mushrooms anu the said spawn will not pro· 
duce from two and one-half to three pounds of mushrooms per square 
foot per planting. In fact, expert professional growers only average 
from one to one and one-fourth pounds per square foot, and the crop 
which an amateur would obtain, if one were obtained at all, would 
probably be less. Respondent does not give books free to its cus· 
tomers, but the cost thereof is included in the purchase price of the 
spawn sold. 

PAR. 4. There are among the competitors of re~pondent, as set forth 
in paragraph 1 hereof, other firms and individuals who sell mush· 
room spawn in interstate and foreign commerce and who do not 
falsely represent that there is a shortage of fresh mushrooms on the 
market, or that no experience is necessary in the growing of mush
rooms, or that there is big profit in growing mushrooms at home, and 
who do not use any of the false and misleading representations set 
forth in paragraphs 2 and 3 hereof. 

PAR. 5. The acts and practices of respondent in falsely representing 
and advertising that there is a tremendous demand for mushrooms; 
that there is a shortage of mushrooms on the market; that it main· 
tains offices in London, England, and has a world-wide service; that 
its mushroom spawn is superior to all other mushroom spawn and 
in making the other representations set forth in paragraphs 2 and 3 
hereof, have the capacity, tendency and effect of misleading and de· 
ceiving, and have misled and deceived, a substantial portion of the 
purchasing and consuming public into the erroneous belief that all 
of said representations are true and into the purchase of respondent's 
mushroom spawn, in reliance on said representations. 

Dy means of these false and. misleading representations, made to 
the purchasing public as above described, respondent has increased 
its own sales of said mushroom spawn, so dishonestly promoted, 
advertised, or represented, thereby lessening the market for similar 
Rpawn sold by other growers, merchants, or dealers, who truthfullY 
represent tho nature, advantage, or expectant financial return frorn 
planting their mushroom spawn or the desirability of becoming 
mushroom growers, and their true size and character as commercial 
concerns in the mushroom industry and the expert au vice and service 
which they are capable of giving purchasers of their products. 

As a result thereof, trade has been unfairly divrrted to the re· 
spondent from competitors referred to herein who do not make use 
of the same or similar misrepresentations in the conduct of their 
respective businesses. As a further result, substantial injury has been 
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done by respondent to competition in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, American 
Mushroom Industries, Ltd., are to the prejudice of the public and 
of respondent's competitors, and constitute unfair methods of com
petition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
Act. to create a Federal Trade Commission, to define its powers and 
dutJes, and for other purposes." 

OTIDim TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
Sion upon the complaint of the Commission, the answer of the respond
ent, and the testimony and other evidence taken before John ,V, 
Addison and Irving D. Royal, examiners of the Commission thereto
fore duly designated by it, in support of the allegations of said com
pl~i~t, brief filed herein in support of the complaint, and the Com
ll1Ission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
gress, approved Sl'ptember 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, American Mushroom Industries, 
L~d., its oflicers, representatives, agents, and employees, in connection 
~Ith the offering for sale, sale, and distribution of mushroom spawn 
In interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Uepresenting, or holding out, as usual or customary earnings or 
Profits to be derived by mushroom growers, any sum or amount in 
e:x:cess of the average, usual, and customary sums or amounts actually 
earned by users of respondent's spawn or other spawn, under normal 
conditions in due course of business; 

2. Representing that mushroom growing is so simple inexperienced 
nrnateurs possessing no previous knowledge or technical skill may 
earn substantial weekly incomes raising mushrooms in any idle space 
nbout the home, such as an attic, garage or basement; 

3. Representing that there is a shortage of mushrooms on the 
:market, or distorting or exaggerating in any manner the true facts 
concerninO' rnushr·oom growinO' · 

~ ol 
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4. Representing that the mushroom spawn sold by it is a new and 
superior type or variety which will produce white mushrooms in a 
greater quantity per square foot than is actually the case, or that 
mushrooms grown from its spawn are superior to or command higher 
prices than white mushrooms grown from other spawn; 

5. Representing itself to be a larger concern than it actually is or 
that it is one of the pioneers in the mushroom or mushroom spawn 
industry; 

6. Representing that it is one of the largest concerns of its kind 
in the world; 

7. Representing that it maintains a world-wide service or maintains 
a staff of scientific and laboratory personnel; 

8. Representing that it has an office in London, England, or anY 
other place when .such is not the case. 

It is further ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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IN THE MATTER OF 

NATIONAL LABORATORY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. li OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2900. Complaint, .Aug. 11,, 1936-Decision, Oct. 30, 1937 

Where a corporation engaged In sale and distribution of its alleged "Nuga
Tone" tablet remedy for treatment of those suffering from diseases and ail
ments of the stomach, Intestines, and other organs, and in transporting and 
causing its said product to be transported in commerce among the several 
States, direct from its place of business to consumers in other States, to 
and tlJrough wholesale druggists for resale, and otherwise, in competition 
with those engaged in offer and sale in like commerce of compounds or 
Preparations for use in treatment of same or similar ailments and diseases; 
In advertising its said "Nuga-Tone" by radio and in periodicals and news
Papers and by mail-

( a) llepresented that it was a combination of bitter stomachic tonics, or a 
Valuable and effective alterative tonic, which might be taken over long 
Periods by anyone without harmful results, and constituted an effective 
remedy or cure for indigestion and stomach or intestinal ailments, and 
would uid digestion, relieve pains or discomfort following eating, increase 
the appetite, and permit one to eat anything; 

(b) llepresentcd that said "Nuga-Tone" removed the causes of aches and pains 
in the muscles, nerves, and bones, and gave new power and energy to the 
muscular and nervous system, and constituted an effective remedy or treat
ment for poor heart action and for loss of power and energy, which would 
Protect the body against the most serious diseases and stimulate and 
invigorate the entire system, and act directly on the vital organs, and make 
sick people strong and healthy and cause paleness to disappear, and produce 
normal sleep; and 

(c) llepresented, through use of word "Laboratory" in its corporate name, that 
It owned, operated, or controlled a laboratory, and made use of such state
ments on labels, cartons, etc., as "Distributed by" or "From" National 

I!' Laboratory, etc.; 
1 
nets being prcpat·atlou in question contained arsenic, corrosive sublimate and 

strychnln, and constituted dangerous composition, by reason of presence of 
Bald fatal poisons, which should only be taken under prescription of phy
sician and which no good doctor would thus combine for any purpose, no 
warning against use for children was Included in connection with sale 
thereof nor that product should be taken under doctor's prescription, num
ber of tablets which, as asserted thereon, could be taken at one time safely, 
would result, based on aggregate content of aforesaid poisons thus involved, 
Under accepted medical authority, in dosage for child far beyond accepted 
standard, and In fatui dosage under maximum suggested for adult, prepara
tion had no such value and brought about no such effects as above set forth, 
but constituted "shot-gun" prescription, of type carefully avoided by mod
ern medical profession, and product which could not be taken indefinitely 
Without harmful results, and dangerous mixture with its three aforesaid 
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futal poisons, presence of none of which was disclosed to purchaser, and It 
did not maintain, conduct, or operate a laboratory in connection with said 
preparation or have laboratory at its three-room place of business, or at 
any place: 

With tendency and capacity to cause members of purchasing public to believe 
that said "Nuga-Tone" was harmless and might be taken with impunitY 
and constituted valuable combination of bitter stomachic tonics apd 
preparation which was remedy or cure for, or would afford relief for, 
stomach and intestinal troubles and other human diseases and ailments, 
and relieve persons suffering therefrom as above indicated, and completelY 
restore them to health, and with result that many members of publiC, 
acting under such erroneous beliefs induced by such various misrepre
sentations, purchased its said "Nuga-Tone," and with effect of unfairlY 
diverting trade to it from competitors engaged in sale in interstate com
merce of drugs, preparations and remedies which are truthfully adver· 
tised and represented and recommended for use in connection with treat
ment of the various diseases and ailments involved herein; to the sub· 
stantial injury of competition in commerce: 

Jleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. lV. W. Slteppard, trial examiner. 
J.fr. Marshall Morgan and Mr. T. H. Kennedy for the Commission. 
Newby dJ Burditt, of Chicago, Ill., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Na· 
tional Laboratory, a corporation, hereinafter referred to as respond· 
ent, has been and now is using unfair methods of competition in 
commerce as "commerce" is urfined in said. act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

PARAGRAPH 1. Respondent National Laboratory is a corporation 
organized. under the laws of the State of Illinois, with its office and 
principal place of business located. at 767 Milwaukee Avenue, Chi· 
cago, State of Illinois. 

Rcspond.cnt is now and for more than one year last past has been 
engaged. in the manufacture and. in the sale to wholesale druggists 
located in the various States of the United States other than in the 
State of Illinois, and. in the District of Columbia, of a remedY 
known as "N uga-Tone," designed by respondent for treatment of 
human beings suffering from diseases of the stomach, intestinal, and 
other organs. There is now and has been fo:r more than one year 
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last past a constant current of trade and commerce by said respond
ent in the aforesaid product, N uga-Tone, between and among the 
'Various States of the United States and in the District of Columbia. 
In connection with the sale and distribution of its said product, 
"Nuga-Tone," respondent causes the same to be transported in inter
state commerce from its place of business at Chicago, Ill., into and 
through States of the United States other than the State of Illinois 
to the vendee~ thereof at their respective points of location. In the 
~ourse and conduct of its said business, respondent is and has been 
In substantial competition with other corporations and with partner
ships and individuals engaged in the sale and distribution in com
merce between and among the various States of the United States 
and in the District of Columbia, of remedies designed for the treat
ment of the stomach, digestive, and other organs of the human body. 

PAn. 2. In the course and conduct of its said business as described 
in paragraph 1 hereof, respondent has been and is now soliciting 
the sale of and selling its aforesaid remedy "Nuga-Tone" through 
the medium of radio, magazines, and newspaper advertising, and 
by mail. Sales are made direct to wholesale druggists. These in turn 
sen to the retail trade and in this way respondent's product, moving 
through the channels of commerce, reaches the consuming public. 
Said consuming public is informed of respondent's product "Nuga
Tone" principally through the medium of weekly broadcasts over a 
large Chicago station. 

PAn. 3. In offering for sale and selling in interstate commerce its 
Product "Nuga-Tone," respondent, among others, has made the fol
lowing statements and representations: 

Use of term LABORATORY as part of the trade name. 
A valuable Alterative Tonic. 
Stimulating Tonic. A combination of Bitter Stomachic tonics, .Alterative 

tonics, Intestinal tonics, and Stimulating Tonics, arranged in accord with 
Moul'rn Medical Science. 

AA an .Alterative Tonic-aids in re-establishing a more healthy functioning 
In the processes of Nutrition. 

nitter Stomachic Tonic-to increase the activity of the mucous membrane 
or the gastro-intestinal tract by increasing its tone--stimulating the appetite. 

Stimulating and increasing the tone of the general system. 
People who are weak or sickly should take NUGA-TONE • • • that 

lllakes you strong and healthy. 
N'UGA-TONE has given millions of men and women in all parts of the world 

better health and greater strength. 
It You have little appetite and what you eat causes distress in your stomach, 

or if you have pains in your stomach after eating take NUGA-TONE just a 
few days and notice how much better you will feel. Your appetite will be 
better, food will taste better. It will digest much easier and the paln and 
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distress in your stomach and intestines will disappear. There is no need to 
suffer from this ordinary stomach complaint if you take NUGA-TONE. 

Go to your druggist and get this wonderful remedy. 
When you are bothered with aches or pains, be sure to take NUGA-TONE. 

It removes the cause of aches and pains in the muscles, nerves and bones, and 
gives new power and energy to the muscular and nervous systems, and is a 
wonderful help to protect the body against more serious disease. 

If you are discouraged with lite, are weak, get tired easily; stomach does 
not function properly, nerves are unstrung and your previous eagerness baS 
disappeared-then use NUGA-TONE and you will again enjoy the pleasures 
of good health. 

NUGA-TONE acts on the whole system-not only on the stomach, nerves, 
blood, appetite, etc. 

Almost every man or woman, particularly those past middle age, need a 
tonic to keep their system in full activity. NUGA-TONE stimulates and in· 
vigorates your entire system. It acts as an aid to rundown vital organs, 
helping them to function as they were intended, and gives you power and 
energy of younger days. The worries of old age disappear and life again 
becomes a pleasure. 

Are you troubled with being unable to sleep nights, which causes you to 
become nervous and irritable? Then take NUGA-TONE which is a wonderful 
and efficient remedy for the nervous system. 

It contains no opiate or hnbit-formirig drugs, is not habit forming. 
• • • Alter using NUGA-TONE I feel entirely well • • • I was su!· 

fering badly with indigestion, bad headache, poor appetite and could not 
sleep at night. I used various remedies and pills but they did not help me. 
After taking NUGA-TONE the condition of my ltealth improved, stomach be
came regulated, headaches stopped and now I have a good appetite and can 
sleep nights. NOW I MUST HAVE NUGA-TONE REGULARLY AS WITil· 
OUT IT I CANNOT LIVE. 

You can keep taking it without harmful results. 
Normal sleep wlll again be possible and you will cease to be nervous or 

irritable. 
If you are pale or without vigor you should start taking NUGA-TONE, tbe 

great health and body builder • • • your blood is probably like water. 
Dulld 1t up without delay or you may contract some more serious condition. 

NUGA-TONEJ contains a form of iron which is quic:kly absorbed by the sys
tem and is necessary in good red blood. Paleness will disappear, in its place 
will be a rosy complexion, Indicating a healthy blood condition. Strength and 
vigor will return to the pale and weak. 

If you feel that your strength does not respond to yonr will, that you are 
weak and infirm, that life bas no value to you-it is best evidence that your 
organs do not function properly. No doubt you need a good tonic to e:Umnlate 
your organs to JJntural activity. 

A guaranteed remedy which will bring back your old time strength and 
health is NUGA-TONE. 

This remarlmble remedy acts directly tJpon your organ~limlnatlng the 
causes of your diHabllity. 

If your appetite is poor nnd whnt you eat causes distress In your stomncb, 
or if you have pains In your stomach or intestines after entlng, headaches, dizzY 
spells or a weak ~<tomach-take NUGA-TONE just a few days and notice 110\\' 
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much better you will feel. Your appetite will be much better-food will taste 
better. It will digest much easier and the pain and distress In your stomach 
and Intestines will disappear. There Is no need to suffer from this ordinary 
stomach complaint if you take NUGA-TONE. 

When you are troubled with indigestion, stomach or intestinal sluggishness, 
Poor heart action, nerves exhausted and all unstrung or lack of confidence in 
Yourself, remember NUGA-TONE is a speedy way of remedying these ms. 

It has been found that men and women suffering from general debility • • • 
are quickly aided by taking this unequaled remedy, 

NUGA-TONE • • • gets the stomach to function as It should. 
It is remarkable remedy for ridding the system of poisons which cause dizzy 

BPells, stomach pains due to poor digestion, headaches and similar aliments. 
NUGA-TONE acts directly upon your vital organs and stops the causes of your 

troubles. 
It is a genuine red blood builder, 
.Almost immediately nervousness will ~;top. • 
NUGA-TONE will give wonderful results in only a few days • • • nervous 

troubles wlll disappear • • • No more bloating after eating; foul breath 
or sour stomach caused by improper digestion or poor elimination. 

You can eat anything that you want when you take NUGA-TONE. 
One of my customers returned from the late war In very poor health. I per

suaded him to try NUGA-TONE nnd he did. Now he has rcgained his health 
and Is n strong, powerful man. 

I was in a weak, rundown condition. Everything I ate hurt me. 1\ly father, 
having taken NUGA-'l'ONE some years ago and being relieved of indigestion, 
advised me to try it. In so doing, I am completely rellcvcd • • • W. T. 
Vance, Union, Miss. 

Gas and bloating In the stomach quickly disappear. 
NUGA-TONE contnins the elements that are used by all good doctors tor 

correcting these troubles. 
It is a doctor's own prpscriptlon. 
Makes you strong nnd hcultby. 

PAn. 4. In truth and in fueL the foregoing representations of re
spondent are false, deceptive, and misleading in the following, among 
other, particulars : 

The therapeutic claims expressed in such advertising are false a.l-
lllost in their entirety. . 

This product is not an efficient remedy or treatment for lost man
hood, indigestion a.nd stomach troubles; nor will it make one strong 
and healthy; 

This product is not of value as an a.lterative tonic; nor will it re
tnove the cause of aches a.nd pains in the muscles, nerves a.nd bones; 

This product does not give new power and energy to the muscular 
an<l nervous system; nor will it protect the body against more serious 
disease; 
. This product will not cause the worries of old age to disappear and 

hfe to become a pleasure again; 
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This product is a potentially harmful character and particularly 
dangerous in the hands of lay users, which fact is not disclosed to the 
general purchasing public. 

PAR. 5. Among the competitors of respondent referred to in 
paragraph 1 herein, there are those who sell and distribute in com· 
petition with respondent remedies designed for the treatment of 
stomach, intestinal, and other human ailments, and who advertise 
and represent their said products fairly and accurately. 

The above mentioned false and misleading representations in 
connection with the sale of respondent's said product have induced 
and do induce the consuming public to purchase said product under 
the erroneous belief that it is a remedy or cure for stomach and in· 
testinal troubles and other diseases and ailments of the human body, 
n.nd that the use of respondent's said product would relieve or com· 
pletely restore health to persons suffering from the aforesaid ail· 
ments or diseases. The marketing of respondent's said product is 
directly contrary to the interest of the public welfare, the consum· 
ing public has been and is being deceived and misled, trade is being 
and has been diverted to respondent from such competitors in inter· 
state commerce, and thereby substantial injury is done ami has been 
done by the respondent to competition in interstate commerce. 

PAR. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"An Act to create a Federal Trade Commission, to define its powers 
nnd duties, and for other purposes," approved September 26, 1914. 

RErORT, FINDINGS As TO THE FACTs, AND OnuER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on August 14, 1936, issued and there· 
after served its original comphtint in this proceeding on National 
Laboratory, charging it with the use of unfair methods of competi· 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
of the complaint were introduced by Marshall l\forgan and Thomas 
11. Kenne<ly, attorneys for the Commission, before ,V. ,V. Sheppard, 
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an examiner of the Commission theretofore duly designated by it, 
and in opposition to the allegations of the complaint by Newby & 
Burditt, attorneys for the respondent, and said testimony and other 
evidence were duly recorded and filed in the office of the Commis
sion. Thereafter, the proceeding came on for final hearing before 
the Commission on the said complaint, the answer thereto, testi
mony and other evidence and briefs in support of the complaint 
r.;1d in opposition thereto; and the Commission having duly con
f'ldered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom; 

FINDINGS AS TO THE FACTS 

P ARAGRAPII 1. The respondent is a corporation, organized, existing, 
and doing business under and by virtue of the laws of the State of 
Illinois, with its principal office and place of business located at 767 
Milwaukee Avenue, in the city of Chicago. Respondent is now and 
for several years last past has been engaged in the business of selling 
and uistributing an alleged remeuy known as "Nuga-Tone," in tablet 
form, designed by respondent for treatment of human beings suf· 
fel'ing from diseases and ailments of the stomach, intestines, and 
other organs. 
• PAn. 2. In the course and conduct of its said business as described 
In paragraph 1 hereof, respondent, National Laboratory, in response 
to orders received, has offered its said product for sale and has sold 
and transported and caused the same to be transported in commerce 
among the several States of the United States direct from its afore
said place of business in Chicago to consumers located at points in 
States of the United States other than the State of Illinois. 

In the course and conduct of such selling, respondent has been, and 
now is engaged in competition with corporations, firms, partnerships, 
and individuals, offering for sale and selling in like commerce, com
Pounds or preparations for use in the treatment of the same or similar 
ailments and diseases. 

PAn, 3. Respondent, in connection with the sale and distribution 
of the aforementioned prouuct "Nuga-Tone," has advertised the same 
by radio, and in magazines and newspapers and by mail. Respond
ent sells direct to wholesale drug~ists who in turn sell to the retail 
trade, thus reaching the ultimate consumer and general public. 
~ales are not limitcu to druggists or pharmacists, however, nor to 
hcensed physicians, surgeons, dentists, or veterinarians. Respondent 
l.lses pasteboard cartons which can be employed in addressing and 
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mailing individual bottles of Nuga-Tone tablets. Respondent com
pany has used the United States mail in distributing its product in 
interstate commerce, sending larger quantities by express or freight, 
or by parcel post. 

Through the use of radio, magazines, newspapers, and mail, as 
aforesaid, respondent has advertised and represented its product 
Nuga-Tone as a valuable alterative tonic; a stimulating tonic; a com
bination of bitter stomachic tonics; as a bitter stomachic tonic in· 
creasing the activity of the mucous membrane of the gastro-intestinal 
tract; as an intestinal tonic; as aiding in establishing a more healthy 
functioning in the process of nutrition; as stimulating the appetite 
and the tone of the general system; as making the weak and sickly 
strong and healthy; as having :given better health and greater 
strength to millions of men and women in all parts of the world; 
as relieving stomach distress, i·emoving the causes of aches and pains 
in the muscles, nerves, and bones and giving new power and energy 
to the nervous system ; bringing back the pleasures of good health to 
those who have been distressed with life, who are weak, get tired 
easily, whose stomach does not function properly, whose nerves are 
all unstrung and their "previous eagerness has disappeared"; as in· 
vigorating or acting upon the entire system, aiding run-down vital 
organs, helping them to function as they were intended, giving back 
"the power and energy of younger days"; causing the worries of old 
age to disappear and life to become a pleasure again; as a remedy 
for sleeplessness and irritability, toning the nervous system; as some· 
thing one can keep on taking without harmful results; as a remedy 
for those who are pale or without vigor and whose "blood is prob· 
ably like water"; as stimulating to natural activity the organs of 
those whose strength docs not respond to their will, who are weak and 
infirm, life having no value to them; as a remedy_ guaranteed to 
"bring back your old-time strength and health"; as a remedy for 
those troubled with indigestion, stomach or intestinal sluggishness, 
poor heart action, exhausted nerves and "lack of confidence in your· 
self"; as a remarkable remedy, ridding the system of poisons causing 
dizzy spells, stomach pains due to indigestion, and headaches; as 
being a genuine red blood builder; as eliminating bloating after 
eating, foul breath or sour stomach; and as enabling the patient to 
eat anything he wants. 

PAn. 4. Each tablet of Nuga-Tone contains three deadly poisons, 
namely, arsenic trioxide, mercuric chloride, otherwise known as cor· 
rosive sublimate, an<l stryclmin sulphate. 
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Respondent's Nuga-Tone, the record discloses, is composed of the 
following ingredients: 

Corrosive sublimate--------------------------------------Gr. %o 
Strychnin sulphate ____ .., _________________________________ " lko 
Arsenic 'l'rloxide _________________________________________ " ~o 

Reduced Iron-------------------------------------------- " Ih 
Extract Gentian __________________________________________ " lh 

Extract Cascara Sngrada--------------------------------- " ~.;, 
Extract Taraxacum-------------------------------·------- " lf1 
Zinc Phosphide •• ----------------------------------------- " %o 

This formula has been used by respondent since about 1916. 
Arsenic Trioxide is a white odorless, tasteless powder used in the 

manufacture of pigments, glass, shot and bullets, insecticides, rat 
poison, cattle dip, weed killer; as a hide preservative; and in medicine 
being a violent irritant. The average dose of arseruc for medicinal 
use is given in Volume II of the Pharmacopoeia of the United States. 
ht 1/30 grain. 

Mercuric Chloride, otherwise known as corrosive sublimatet is a 
white crystalline powder, very poisonous, variously used in the 
manufacture of calomel and other mercury compounds, and in medi
cine as a remedy for syphilis, rheumatism, and as an antiseptic. It 
is also used in the manufacture of various articles of commerce. 

The average dose as given by the United States Pharmacopoeia is 
1/15 grain. 

Strychnin sulphate is a hard white crystalline alkaloid, very bitter· 
in taste and very poisonous. It is used in medicine as a stimulant to 
the nervous system. The average dose of strychnin according to the 
United States Pharmacopoeia is 1/30 grain. 

The United States Pharmacopoeia in treating of arsenic, mercuric 
chloride, and strychnin carries the following identical warning as to 
each: 

Caution • • • Extremely Poisonous 

On one sitle of the bottle in which the product Nuga-Tone is sold 
and delivered in interstate commerce to the consuming public Nuga
Tone is described as a "Stomachic Alterative and General Tonic" 
"' "' * containing eight active drugs, six of which are indorsed by 
the United States Pharmacopoeia and each tablet contains a full adult 
dose. On another of the four sides of the bottle under the heading, 
''Directions for Taking," it is stated: 

To obtain highest brnrficlal results, Nugn-Tone shonld be taken regularly 
for nt least 30 uays or longt>r. Take one Tablet three tlmt>s daily before or 
lifter eating, 

lio8121 1"-3!l-78 
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Neither the label nor the carton discloses the ingredients of N uga
Tone. There is no indication on the label or elsewhere, that Nuga
Tone contains three deadly poisons I The preparation some years 
ago was sold with this wording on the bottle: 

Do not give to Children under 16 Years of Age. 

The directions at this time do not contain this warning nor do they 
suggest that N uga-Tone should be taken under the advice of a phy
sician. Respondent in connection with the sale of Nuga-Tone has 
never made any representations or given any warning to the effect 
that the product should be taken under the direction of a physician. 
On the contrary, respondent has represented that one can keep on 
taking Nuga-Tone without harmful results. Each tablet contains 
%0 of a grain of strychnin, %0 of a grain of mercuric chloride, and 
¥4,0 of a grain of arsenic and the person engaging in such self-medi
cation has no way of knowing that he is taking these three poisons 
into his system. 

r AR. 5. Bitters are only effective as such in liquid form and re
spondent's product is a tablet. Leading medical and pharmacologi
cal authorities treat "bitters" under the title or heading "Stomachics". 

Bitter, aromatic, and sharp drugs have been used since antiquity as 
"tonics" and in functional dyspepsias. They were supposed to in
crease the appetite and improve digestion, and thus favor nutrition. 
These are divided into two principal classes, "simple" and "aromatic." 
"Bitters" are always administered shortly before meals, it being 
conceivable that they act as as sort of "chemical dinner bell." 

Bitters are substances that are employed to give a bitter taste, the 
object of their administration being to improve the appetite. When 
the appetite is below normal, a strong stimulation of the taste buds 
will often restore it; and substances with a bitter taste that is not 
otherwise disagreeable, tend to act as stimulants to the taste buds. 
The bitter effect on the appetite is solely the local one on the taste 
buds. The effects of bitters depend on the taste. The value of a 
bitter, therefore, is not obtained if the bitter is hidden, as in capsules 
or coated pills, although this is often done. 

It is useless to administer bitters in the form of pills and tablets. 
If a bitter is put into a pill or capsule, a patient does not taste it 
and it does not produce the effect that a bitter is supposed to produce. 
Bitters have no me(Ucinal effect "except to the taste." Through the 
taste bitters stimulate; through the mouth may stimulate gastric 
secretion if one likes the bitters. The "taste buds" are found in the 
mouth and throat of human beings, the tongue, palate, tonsils, and 
fauces comprising important units. To affect the brush-like ends 
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of the nerves of taste, which ramify in the taste buds, substances must 
be soluble. Bitters given after the meal are useless as such. 

Pharmacologists do not carry corrosive sublimate or arsenic in 
lists of simple, astringent or aromatic bitters, and strychnin is not 
so listed except when "well diluted." 

PAR. 6. The various representations of the respondent in respect 
to the diseases, ailments and. conditions for which respondent claims 
Nuga-Tone to be a remedy or as affording relief or accomplishing 
certain stated results as hereinbefore related, were carefully consid
ered in connection with the ingredients contained in N uga-Tone 
and in the light of a knowledge of medicine and the accepted meth
ods of the treatment of such diseases, ailments and conditions. As 
a result of the testimony of competent medical authorities, findings 
are as follows: 

N uga-Tone is a dangerous composition because of the corrosive 
sublimate, the strychnin and the arsenic. Arsenic, corrosive sub
limate, and stryclmin are fatal poisons which should only be taken 
under the prescription of a physician and no good doctor would 
make this combination for any purpose. 

Nuga-Tone contains one element, strychnin, that might have a 
stimulating action, but a dangerous stimulating action, for a specific 
depression. Strychnin increases the excitability and activity of the 
spinal cord and brain. Stryclmin is ordinarily giYen to patients 
under the care and observation of physicians. Strychnin increases 
1he excitability of the spinal cord to the point of convulsions and 
death if taken in excess. Strychnin is a foreign substance and any 
amount of strychnin is an excessive <.lose unless there is a prior diag
nosis by a physician that this poison will help. It should only be 
taken at the doctor's prescription when the situation specifically 
calls for it. Strychnin sulphate does not stimulate the gastric re
flexes nor the appetite. It can be classed as a stimulant in that it 
t·aises the excitability of the spinal cord which is not desirable in 
the normal individual. Stryclmin sulphate does not aid digestion; 
it does not have any effect on the appetite. All that strychnin does is 
to increase the reflex excitability and a person who has exces5ive 
:eflex excitability will be harmed by it. Its use as a tonic must be 
tnterpreted in such a way as to understand that it will only act as a 
tonic if it happens to fit the case. No Doctor would giYe or would be 
foolish enough to prescribe strychnin as a stimulant to increase the 
flow of the gastric and biliary juices. 

Arsenic, supposed under certain conditions in small amounts to 
stimulate the rate of production of red cells, is a dangerous drug 
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and can produce chronic poisoning. The arsenic in the composition 
would possess for the ordinary person the danger of chronic poison
ing, which if it went too far would tend to impairment. Arsenic is 
a remedy that is used in syphilis and related conditions. Arsenic 
trioxide is not used extensively now for anything. It was formerly 
used by some in the hope that it would stimulate the red bone mar
row, increase the production of red cells, improve the hair growth 
and the form of the skin. These were hopes and guesses of former
days. There is no known effect that arsenic would have on either
growth or nutrition except in an injurious way. Arsenic is not used 
by any competent doctor in the treatment of blood cells or like 
conditions. 

Corrosive sublimate is not a stimulant and Nuga-Tone as a whole 
is a dangerous composition because of the corrosive sublimate, the 
strychnin and arsenic, three fatal poisons. Nuga-Tone is liable to 
produce serious diseases because it contains these poisons, especially 
arsenic and corrosive sublimate, if used without discrimination and 
for a certain length of time. It is not customary for doctors in 
writing prescriptions to use three poisonous substances in one. To 
use a mixture like this is termed tho worst kind of malpractice. 
Taken as a whole Nuga-Tone must be regarded as a dangerous com
bination, and it would not rightly be described as a stimulating. 
tonic. 

The cascara in Nuga-Tone might have a slight action on the bow£>1.,. 
Zinc is essentially an antiseptic. Zinc phosphide tends to increase 
the degree of dilation of blood vessels. It does not stimulate metabo
lism nor increase red blood cells, nor may it be used as a sedative 
for nerves. The iron might help an anemic condition. The only 
ingredient in the preparation that might affect the appetite is the 
gentian and it is doubtful whether it increases or has any real effect 
on the appetite. Extract of gentian docs increase the flow of saliva. 
but does not increase "the flow of gastric juice. 

The term "alterative" is not used in modern medicine at all, that is,. 
as pmcticed Ly modern doctors in the last decade or twenty-five years. 
It is an olcl term. An alterative was supposed to modify the activity 
of the alimentary canal, particularly the liver. A good many of the 
substances which were supposed to change tho action of the liver, 
the action of the alimentary canal, were called alteratives in the old 
days. 

Nuga-Tone is not a valuable alterative tonic; is not a combination 
of bitter stomachic tonics, alterative tonics, intestinal tonics and 
stimulative tonics, arranged in accord with medical science; it doeS' 
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not aid in reestablishing a more healthy functioning in the process 
of nutrition; it is not effective in increasing the activity of the 
mucous membrane of the gastro-intestinal tract by increasing its tone 
or stimulating the appetite; it does not stimulate and increase the 
tone of the general system; weak and sickly people should not take 
it to make them strong and healthy; it is not a wonderful remedy 
and does not remove the cause of aches and pains in the muscles, 
nerves and bones; it docs not give new power and energy to the 
muscular and nervous systems; it is not a wonderful help to protect 
the body against more serious diseases. Nuga-Tone possesses no 
properties which would alleviate nervous conditions. Persons past 
middle age do not need a tonic of this description. N uga-Tone does 
not act as an aid to run-down vital organs, helping them to function 
as they were intended, nor give persons past middle age the power 
and energy of younger days. It does not aid in producing sleep; 
it is not a great body builder nor health builder; it will not make 
food digest more readily; will not cause pain and distress in the 
stomach to disappear; will not aid poor heart action, will not tend to 
relieve general debility; is not a remarkable remedy for ridding the 
system o£ poisons; is not a genuine red blood builder; will not cause 
gas and bloating in the stomach to disappear; does not contain the 
elements that are used by all good doctors for correcting the various 
troubles outlined hereinbefore and will not make one strong and 
healthy. 

"Self-medication" cannot be approved at any time because it is 
harmful to the patient. * * * A patient harms himself by taking 
a medicine that may not relieve the cause of his condition, but 
actually aggravates it. 
. PAn. 7. Respondent's product, by reason of the varied nature of 
lts ingredients and the numerous therapeutic claims made for it, 
qualifies under the heading of a "shot-gun" prescription. A "shot
gun prescription" is defined as one containing many ingredients or 
~eaturcs o£ which one is expected to prove efficacious. It contains 
Ingredients having various kinds o£ effects. If one might fit the 
<:ase another might not. Prescribing so many ingredients in one 
Prescription is stated by medical authority to be one of the worst 
rneclical practices. Our forefathers in medicine are stated to have 
done that as long as they did not understand the way in which 
medicine acteu but nowadays the medical profession very carefully 
avoids employing so many ingredients in one prescription. 

PAn. 8. Respondent's representations as to the harmless character 
of "Nuga-Tone" are deceptive, false, and misleading. In its adver-



1204 FEDERAL TRADE COMMISSION DECISIONS 

Findings 25F.T.C. 

tismg matter respondent has represented that "you can keep on 
taking it without harmful result" and respondent in support of this 
representation, variously contends through the medium of a medical 
expert that Nuga-Tone may be taken safely two, three, or four times 
a day for two or three years with no harm at all resulting to a 
person; that it would do no harm to children in meJ.icinal doses; 
would not thus hurt a child above three years of age; that a chil<l 
four or five years of age coulJ. take a full pill without harm; two 
or three doses woulJ. not hurt such child. l\Iedical authority pre
scribes the dose of corrosive sublimate for a child up to three years 
old as 1/100 of a grain anJ. 1/75 of a grain for a child 5 years of 
age. A tablet of Nnga-Tone contains 1/60 of a grain. The dosage 
of strychnin for a child three to five years of age is 1/100 of a grain. 
A tablet of Nuga-Tone contains 1/60 of a grain of stryclmin. The 
dose of arsenic for a child three years of age is 1/150 of a grain and 
1/100 of a grain for a child five years of age. Each table of Nnga
Tone contains 1/40 grain of arsenic, nearly four times the dose pre
scribed for chilJ.rcn three years of age and more than double the 
dose suitable for children five years of age. 

The label on a bottle of Nuga-Tone contains no caution against 
the administering of the drug to children. 

Respondent in further support of its representation that one may 
keep taking its Nuga-Tone without harmful results also asserts 
through the medium of a meJ.ical expert that ten pills may be given 
to an adult at one dose "with perfect safety." In taking ten tablets 
at one time the adult would have in his system at the same time 1/6 
grain of corrosive sublimate, 1/6 grain of strychnin and 1/4 grain 
of arsenic, in all 7/12 grains of three deadly poisons. Accepted 
medical authority is to the effect that 1/12 grain of stryclmin is a 
fatal dose. 

PAR. 9. The respondent do('S not operate, conJ.uct or maintain a 
laboratory. The bottle or container in \vhich Nuga-Tone is dis
tributed in interstate commPrce contains as a part of the label 
thereon the following language: 

Distributed by 
National Laboratory 

Chicago, Ill. U. S. A. 

The carton in which the bottle is kept contains the same wording 
and the so-called shipping carton contains language reaJ.ing: 

From National Laboratory 
7G7 1\IIlwaulwc Ave., 
Chicngo, Ill. U. S. A. 
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The directions enclosed with each bottle of Nuga-Tone, printed in 
~everal languages, carry the following in English: 

Distributed by 
National Laboratory, 

Chicago, Ill. U. S. A. 

National Laboratory has been in business twenty-one years, selling 
the product Nuga-Tone during all that period from Chicago. The 
respondent's place of business is in the Security Bank Building, 
Milwaukee and Ogden Avenue, Chicago, occupying three rooms in 
such building. Respondent has no laboratory at such address; does 
not have a laboratory at any place. A laboratory was maintained by 
the late Dr. C. E. Cessna for a period of seven years prior to his 
death. Cessna was a doctor and compounded some prescriptions 
there. Some of the equipment still remains but it has not since been 
used. 

At the time the complaint herein was issued, Nuga-Tone was being 
:manufactured for respondent by Parke, Davis & Company, of Detroit, 
Mich., shipped to respondent in bulk, packaged by respondent at its 
place of business in Chicago, and transported from there to respond
ent's various customers throughout the country. The product is at 
Present being manufactured for respondent by the Shores Company 
of Cedar Rapids, Iowa, and by them sent to respondent in Chicago, 
Where it is packaged and distributed. 

The formula for Nuga-Tone was originated many years ago by 
the late Dr. Charles E. Cessna, father of the real and present owners 
of the formula. Dr. Cessna died in 1929, and since that time the busi
ness has been carried on by his sons. Since Dr. Cessna's death, there 
has been no doctor connected with respondent company, and respond
ent has not had anything that might be called a laboratory for many 
Years. 

PAn. 10. The various statements and representations made by 
respondent, througl.t the medium of radio, magazines, newspapers, 
and by mail, as set forth and enumerated in paragraph 3 herein, in 
selling and offerino- for sale its product "Nurra-Tone" in the resr)ec-
t" b 0 

IVe states of the United States, were and are, as shown in para-
~raphs 5 and 6 herein, false, deceptive and misleading. Nuga-Tone 
Is not a valuable alterative tonic, nor a combination of bitter sto
lllachic tonics, alterative tonics and stimulating tonics arrange.d in 
accotd with medical science. Nuga-'l'one does not provide a remedy 
for or prove effective in treating or relieving the diseases, ailments 
and conditions set forth in paragraph 3 hereof. Nuga-'l'one is not a 
ProdilCt one can keep on taking without harmful results. On the con
trary, Nuga-Tone is a dangerous mixture containing three fatal poi-
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sons, the presence of none of which is disclosed by respondent to the 
purchaser of said product. Respondent does not maintain, conduct 
or operate a laboratory in connection with the preparation of N uga
Tone for sale. 

PAR. 11. There are among the competitors of respondent as referred 
to hereinbefore, corporations, partnerships, firms, and persons who 
are engaged in the sale of preparations which are recommended for 
use in the treatment of such diseases, ailments, or conditions as those 
mentioned by respondent in its advertising but who truthfully rep
resent their products and the therapeutic value which may be 
attributed to them, and honestly vend the same. 

PAR. 12. The use of the aforesaid false and misleading representa
tions and practices on the part of respondent in the sale and offering 
for sale of its product known and designated as "Nuga-Tone" has 
had, and now has, the tendency and capacity to cause members of the 
purchasing public to form the erroneous beliefs that respondent's 
said product Nuga-Tone is harmless, and may be taken with impunity, 
is a valuable combination of Bitter Stomachic Tonics, and is a rem· 
edy or cure for or will afford relief for stomach and intestinal trou
bles and other diseases and ailments of the human body, and that the 
use of respondent's said product will relieve persons suffering from 
the aforesaid diseases, ailments and conditions and completely 
restore them to health. Acting under such erroneous beliefs, induced 
by the various misrepresentations of the respondent as herein detailed, 
many of said members of the public have purchased respondent's 
product "Nuga-Tone." As a result the aforesaid representations and 
practices on the part of respondent have and have had the capacity 
and tendency to unfairly divert trade to respondent from competitors 
engaged in selling in interstate commerce, drugs, preparations and 
remedies which are truthfully advertised and represented and which 
are recommended for use in connection with the treatment of the vari
ous diseases and ailments enumerated herein. Thereby substantial 
injury has been done, and is being done, by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, National 
Laboratory, are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com· 
merce, within the intent and meaning of Section 5 of an Act of Con
gress, approved September 26, 1914, entitled "An Act to create a Fed-
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eral Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission, upon the complaint of the Commission, the answer of re
spondent thereto, testimony and other evidence in support of the 
allegations of the said complaint and in opposition thereto, taken 
before ,V. ,V, Sheppard, an examiner of the Commission thereto
fore duly designated by it, and briefs filed herein, and the Com
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and ior 
other purposes." 

It is ordered, That the said respondent, National Laboratory, a 
corporation, its officers, servants, employees, or agents, individual or 
corporate, in connection with the offering for sale, sale and distri
bution in interstate commerce or in the District of Columbia, of a 
Pharmaceutical preparation in tablet or other form, designated as 
~'N uga-Tone," or any other preparation of substantially the same 
Ingredients sold under that name or under any other name, legend 
or title, do forthwith cease and desist from: 

1. Representing it is a combination of Ditter Stomachic Tonics 
or a valuable and effective alterative tonic and may be taken over 
long periods by any one without harmful results; 

2. Representing it is an effective remedy or cure for indigestion 
and stomach or intestinal ailments and will aid digestion, relieve 
Pains or discomfort following eating, increase the appetite and per
mit one to eat anything; 

3. Representing it removes the causes of aches and pains in the 
muscles, nerves and bones, and gives new power and energy to the 
muscular and nervous system; . 

4. Representing it is an effective remedy or treatment for poor 
heart action and for loss of power and energy; 

. 5. Representing it will protect the body against the more serious 
diseases, stimulate and invigorate the entire system and act directly 
on the vital orO'ans · 

0 ' 
6. Representing it will make sick people strong and healthy, 

<'nuse paleness to disappear and. produce normal sleep; 
7. Representing, through the use of the word "Laboratory" in its 

corporate name, or in any other manner, ?r through the use of any 
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other word of similar import and meaning, or through any other 
means or device, that it owns, operates or controls a laboratory until 
and unless it actually owns and operates or directly and absolutely 
controls a laboratory wherein said preparation is actually manu
factured by it. 

It is further orde1•ed, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE 1\fATrER OF 

SHEFFORD CHEESE COMPANY, INC. 

COMPLAINT, MEMORANDUM OPINION, AND ORDER CLOSING CASFJ IN REGARD 
TO THE ALLEGED VIOLATION OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. Hi, 1014, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNFJ 10, 
1936 

Docket 2936. Complaint, Sept. 30, 19.'16-0rder, Oct. :10, 1031 

DISCRIMINATING IN PruOEJ--CLAYTON AC'r. SEC. 2, SUBSEO. (A)-QUANTITY 

AND VoLUME DISCOUNTS AND DIFFEHENl"IALS-\VHERE PRESUMPTION 011' 

REASONABLENESS; COliiPETITIVl!l lNJUitY NEITHER INTENDED NOll. EVIDENT; 

TO 1\IEET DISCOUNTS, ETc., o~· COMPETITORS; AND OTHER DISCOUNT 

EvENTUALLY OPEN TO ALL. 

Where, on complaint charging respondent, engaged in manufacturing, llroc· 
essing, offering, selling, and distributing cheese, ch~:>ese products, and 
cheese foodstuffs, with unlawful discrimination in violation of section in 
question, in allowing from one cent to three cents discount, as case might 
be, on certain quantity purchases of loaf cheese, and fifteen percent di::l· 
count on weekly purchases of package cheese and cheese products (ex
cepting such loaf cheese and cream loaf cheese subject to discounts as 
above indicated), exceeding $100 in volume, it appeared that said com
pany's pricing policies wer~ very similar to, and its discounts on most 
items were Identical with, those shown to have been used by Kraft· 
Phmlx Cheese Corporation, Docket 2!>35, July 17, 1937, 25 I!'. T. C. 537, in 
which order of dismissal Issued, all sales of package cheese during period 
covered by Commission's supplemental Investigation were made at list 
prices less fifteen percent discount, and allegation that the differing dis
counts appearing in respondent's price schedule were made to meet those 
of competitors or services and facllitles furnished by competitors, was not 
controverted by information in hands of Commission, closing of proceed· 
ing without prejudice Indicated and so ordered. 

11/r. Allen 0. Phelps and Mr. James I. Rooney for the Commission. 
Thompson, Rabb & Stevenson, of Indianapolis, Ind., and Wil

liams, Myers & Quiggle, of Washington, D. C., for respondent. 

CoMrLAINT 

Pursuant to the provisions of an Act of Congress, approved Octo
ber 15, 1914, entitled "An Act to supplement existing laws against 
Unlawful restraints and monopolies, and for other purposes" as 
amended by an Act of Congress, approved June 19, 1936, entitled 
"An Act to amend Section 2 of the Act entitled 'An Act to supple
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,' approved October 15, 1914, as amended (U. S. C. 
Title 15, Section 13)·and for other purposes," the Federal Trade Com
mission, having reason to believe that Shefford Cheese Company, a 

• 
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corporation, is violating and has been violating the provisions of 
Section 2 (a) of said Act, hereby issues its complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent, Shefford Cheese Company, Inc., is a 
corporation with its principal office, and place of business in the 
city of Syracuse, N. Y. Said respondent maintains zone or branch 
offices at Green Day, 'Vis., Chicago, Ill., Brooklyn, N. Y., and at 
various other points in different States of the United States. 

PAR. 2. Said respondent corporation is and has been prior to June 
19, 1936, engaged in the business of manufacturing, processing, offer
ing for sale, selling, and distributing cheese, cheese products, and 
cheese foodstuffs. Hespondent sells and distributes said products in 
commerce between and among the various States of the United States, 
causing said products to be shipped and transported from the respec
tive places of origin or concentration thereof, located in various 
States of the United States, to purchasers of such products, located 
usually in different States of the United States from those in which 
such products originate or are concentrated for distribution, and 
there is and has been, at all times herein mentioned, a -continuous 
current of trade and commerce in said products between respondent's 
factories, processing plants, branch offices, and distributing points 
and purchasers located in States of the United StatPs different from 
those in which such factories, processing plants, branch offices, and 
distributing points are located; that said commodities are so sold and 
distributed for use, consumption, and resale within the different 
States of the United States. 

PAn. 3. In the course and conduct of its business as aforesaid, 
respondent is now and during the time herein mentioned, has been 
in substantial competition with other corporations, individuals, part
nerships, and firms engaged in the business of manufacturing, proc
essing, offering for sale, selling, and distributing cheese, cheese prod
ucts, and cheese foodstuffs in commerce between and among the 
various States of the United States and the District of Columbia. 

PAn. 4. In the course and conduct of its business as above described, 
respondent since on or about September 19, 193G, has discriminated 
in price and is now discriminating in price bet ween different pur
chas('rs buying said products of like grade and quality, so sold in 

• interstate commerce for resale to consumers, by giving and allowing 
to some of it.s said purchasers of cheese and cheese products lower 
prices than those given or allowed other of its said purchasers com
petitively engaged one with the other in the resale of said products 
to the consumer within the United States. Said discriminations con
sist in the following : 
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1. In connection with the offering for sale and sale of Shefford five
pound loaf cheese, in the granting of an allowance of a one cent dis
count from the unit pound price set for lots of 5 pounds to 29 pound:3 
of such product for purchases in lots of 30 pounds to 149 pounds; in 
the allowance of a one cent per pound discount from the price set 
for lots of 30 pounds to 149 pounds for purchases of lots from 150 
pounds to 749 pounds; in the allowance of a one-half cent per pound 
discount from the price set for lots of 150 pounds to 749 pounds for 
purchases of 750 pounds or over. 

2. In connection with the offering for sale and sale of Shefford cream 
loaf cheese in three pound boxes, in the granting of an allowance of 
a one cent discount from the unit pound price set for lots of 3 pounds 
to 15 pounds of such product for purchases in lots of 18 pounds to 
297 pounds; in the allowance of a two cent per pound discount from 
the price set for lots of 18 pounds to 2!>7 pounds for purchases in 
lots of 300 pounds or over. 

3. In connection with the offering for sale and selling of Shefford 
package cheese and cheese products, except loaf cheese and cream 
loaf cheese, in the allowance of a fifteen percent discount on all 
purchases of such products by a customer in a volume in excess of 
$100.00 per week. • 

PAR. 5. That the purchasers of such commodities from respondent, 
so bought and sold in interstate commerce, are in competition in the 
resale of such products to the consumer with other such purchasers 
in the different States of the United States in which said purchas·ers 
are respectively located and engaged in business; that the effect of 
such discriminatory prices is to enable some of said purchasers to 
purchase such commodities at a lower price than competing pur
·chasers can buy the same products, solely because of the variation of 
volume of resale trade done in stich products by the different 
purchasers thereof. 

PAR. 6. The general effect of said systematic discrimination in 
price, made by said respondents as above set forth has been or may 
be to substantially lessen competition or to injure, destroy or prevent 
competition in the sale and distribution of cheese and cheese products 
between the sa.id respondent and other manufacturers and distributors 
of similar products engaged in interstate commerce, and also between 
the sa.id favored purchasers of said products receiving such discrimi
Ilatory prices and other unfavored competing purchasers of said 
products not receiv.ing said discriminatory prices; and tho effect of 
said discriminations has been or may be to tend to create a monopoly 
in respondent in said line of commerce and also in the said favored 
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purchasers receiving said discdminatory prices from said. respondentt 
in the resale of said prod.ucts in d.ifferent localities or trad.e territories 
in the United States in which such purchasers respectively operate. 

PAR. 7. The foregoing alleged. acts of the said. respondent are in 
violation of Section 2 (a) of said Act of Congress, approved June 
19, 103G, entitled "An Act to amend Section 2 of the Act entitled 
'An Act to supplement existing laws against unlawful restraints and. 
monopolies, and for other purposes', approved October 15, 1914, as 
amended (U. S. C. Title 15, Section 13), and for other purposes." 

~hl\WRANDUlii Orr:~·roN 

The complaint in this case charges respondent Shefforcl Cheese 
Company, Inc., 'vith price discrimination in connection with the sale 
of loaf cheese and packaged cheese in violation of Section 2 (a) of 
the Clayton Act as amend.ed (the Robinson-Patman Act). Re
spondent, after having answered, subsequently filed a motion to dis
miss the complaint on certain grounds set out therein. This matter 
comes before the Commission upon respondent's said motion to 
dismiss. 

After the issuance of the c_9mplaint, the Commission causPd a 
supplemental investigation of the facts in this case to be made, and 
jn addition has available to it certain information voluntarily sub
mitted by the respondent. 

It appears that this rPspondent's pricing policiPs are very similar 
to, and on most items its discounts are identical with, those shown 
by the evidence in Docket 2935 to have been used hy the responde.nt 
in the case, Kraft-Phenix Cheese Corporation. It further appears 
that during the period covered by the Commission's supplemental in
vestigation all salE's of packaged cheese by respondent She !ford Cheese 
Company were made at list pricE'S less a discount of 15%; hence there 
was in fact no discrimination between two classes of customers in 
connection with the sale of this class of products. In addition, it is 
to be noted that this respondent alleges in its answer that the dif
fering discounts appearing in its price schedule were made to meet 
those of competitors or the services and facilities furnished by com
petitors, and the information in the hands of the Commission does 
not controvert this allegation. 

The Commission therefore considers, on the basis of the facts be
fore it, that this proceeding should be closed without prejudice, and 
it has been so ordered. 
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ORDER CLOSING CASE 

This matter coming on to be heard by the Commission upon the 
motion of respondent to dismiss the complaint, and the Commission 
having duly considered said motion and the record herein, and being 
now fully advised in the premises; 

It is ordered, That respondent's motion to dismiss the complaint be 
denied, but that the case growing out of the complaint herein, be and 
the same hereby is, closed, without prejudice to the right of the Com
mission, should the facts so warrant, to reopen the same and resume 
prosecution of the complaint in accordance with its regul:lr procedure .. 



1214 FEDERAL TRADE COMMISSION DECISIONS 

Syllabus 25 I•'. '1'. C. 

IN THE MA1"TER OF 

E. 0. JACKSON DISTILLING COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket £940. Complaint, Oct. 6, 1936-Decis!on, Oct. SO, 1931 

Where a corporation engaged in distilled spirits rectifying industry, in pur
chasing, rect!tylng, blending, and bottling whiskies, gins, and other spiritu
ous beverages, and in producing gin with a still which it used therefor 
by redistillation of purchased alcohol, not produced by it, over juniper 
berries and other aromatics, and in sale of its aforesaid various products, 
and of whisky theretofore, and for a time, distilled by it as lessee of a Ken
tucky distlllery prior to discontinuance of such distilling operations, to 
wholesale purchasers, principally, in most of the other States and in the 
District of Columbia, In substantial competition with those engaged In the 
manufacture by distillutlon of whiskies, gins, and other spirituous bever
ages, and In the sale thereof in trade and commerce among the various 
States and In said District, and w\th those engaged In purchasing, recttty
ing, blending, and bottling such various beveroges and similarly selling 
same, and including among said competitors those who, as manufacturers 
and distillers by original and continuous distillation from mash, wort, or 
wash through continuous closed pipes and vessels until manufacture is 
complete, of whiskies, gins, and other spirituous beverages, truthfully use 
words "distillery," "distilleries," "distillers," or ''distilling'' as a part of 
their corporate or. trade names and on their stationery and advertising, 
and on the labels of the bottles in which they sell and ship such products, 
and those who, engaged In purchasing, rectifying, blending, bottling, and 
selling such various products, do not use aforesaid words as above set forth, 
and olso those who, engaged in either distilled spirits or distilled spirits 
rectifying industry, or both, do not muke grossly exoggerated and mislead
ing statements regarding the quality of a whisky artificially aged in from 
30 to 60 days so as to give it appearance of whisky which had been aged 
in the wood for approximately two years-

(a) Represented, through use of word "distilling" In its corporate name, 
printed on its stationery and advertising and on the labels attached to the 
bottles in which it sold and shipped its said products, ond in various other 
woys to its customers, and furnished same with means of re11resent1ng to 
their vendees, both retailf'rS and ultimate consuming public, that all its said 
whiRkies and other alcoholic beverages bottled by it were by it made through 
process of distillation from mash, wort, or wosh, notwithstanding fact it 
wos not, as to all Its products excepting liquor actually produced by it under 
lease as aforesaid, a distiller, for the spirituous bottled liquors of which 
there is a preference on the part of a substantial portion of the purchasing 
public, but a rectifier, within true Intent and meaning of the law and as 
commonly understood by trade and consuming public, and with tendencY 
to induce public to purchase products of concern using such words in its cor
porate nome, In preference to those of other bottlers, as and for products 
bottled by actual distiller ond liS giving pnrchast>r, In buying as directly as 



E. 0. JACKSON DISTILLING COMPANY 1215 

1214 Complaint 

possible from distiller, better grade of merchandise, saving in money or 
more uniform product; and 

(b) Represented, through statement "Kentucky's Best" straight Bourbon whis
key, bottled by the distillers, direct from Kentucky, in advertising its 
"charred chip" whiskey, In which "charred chip" process Is employed to give 
whiskey approximately same satisfactory color In from 30 to 00 days as ob
tained by ap1n·oximately 2 years of aging in the wood, as claimed by it that 
its said whiskey was of snme or equivalent quality as whiskey properly and 
normally aged in the wood, facts being that such representations, as applied 
to Bourbon whiskey distilled in Kentucky and aged by aforesaid process, 
were grossly exaggerated and misleading; 

With effect of misleading and deceiving dealers and purchasing public into the 
beliefs that all said representations were true, and that the whiskies, gins 
and other spirituous beverages bottled and sold by it were by it made and 
distilled from mash, wort, or wash, as aforesaid, and of inducing dealers and 
purchasing Imblic, acting In such beliefs, to buy its said whiskies and other 
spirituous beverages bottled and sold by It, and of thereby diverting trade 
to It from its competitors who do not, by their corporate or trade names 
or in any other manner, misrepresent that they are manufacturers, by dis
tillation from mash, wort, or wash, of such products; to the substantial in
Jury of substantial competition in commerce: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Defore Mr. John J. Keenan, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Mr. Donald II. !I/ ann, of D'Ancona, Pflaum & Kohlsaat, of Chicago, 

III., for respondent. 
Col\IPLAINT 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that E. 0. 
Jackson Distilling Company, a corporation, hereinafter referred 
1? as respondent, has been and is using unfair methods of competi· 
1Jon in commerce, as "commerce" is defined in said act, and it ap· 
llearing to the said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized, existing, and 
(loing business under the laws of the State of Illinois, having its 
principal office and place of business at 8440 South Chicago Avenue 
ln the city of Chicago in said State. It is now and since January 1, 
1936, has been engage!l in the distilled spirits rectifying industry, 
l>Hrehasing, rectifyi11g, blending, and bottling whiskies, gins, and 
other spirituous benrages and engaging in the sale thereof in con-

l:i8t2t m-a!l--70 
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stant course of trade and commerce between and among the various 
States of the United States and in the District of Columbia. In 
the course and conduct of its said business, it causes its said products 
when sold to be transported from its place of business aforesaid 
into and through various States of the United States to the pur· 
chasers thereof, consisting of wholesalers and retailers located in 
other States of the United States and the District of Columbia. In 
the course and conduct of its business as aforesaid, respondent is 
now, and since its organization has been, in substantial competition 
with other corporations and with individuals, partnerships, and firms 
engaged in the manufacture by distillation of whiskies, gins, and 
other spirituous beverages and in the sale thereof in trade and 
commerce between and among the various States of the United States 
und in the District of Columbia; and in the course and conduct of 
its business as aforesaid, respondent is now, and since its orgauiza· 
tion has been, in substantial competition with other corporations, 
and with individuals, firms, and partnerships engaged in the busi· 
ness of purchasing, rectifying, blending, and bottling whiskies, gins, 
and other spirituous beverages and in the. sale thereof in commerce 
between and among the variot~s States of the United States and in 
the District of Columbia. 

PAR. 2. In the course and conduct of its businPss as aforesaid, re· 
spondent has upon its said premises a still which it uses in the pro· 
duction of gin by a process of rectification, whereby alcohol pur· 
chased but not produced by respondent is redistilled over juniper 
Lerries and other aromatics. Such rectification of alcoholic spirits 
and liquors docs not make or constitute respondent a distiller as de· 
fined by· Section 3247 of the Revised Statutes rPgulating Internal 
Revenue, nor a distilling company as commonly understood by the 
public or the liquor industry. For a long period of time the word 
"distilling" when used in connection with the liquor industry and 
the products thereof has had and still has a definite significance and 
meaning to the minds of the wholesalers and retailers in such indus· 
try and to the ultimate purchasing public, to wit, the manufacture 
uf distilled spirits by the process of original and continuous distilla· 
tion from mash, wort, or wash, through continuous closeLl pipes and 
YCssels until the manufacture thereof is completed; and substantial 
portion of the purchasing public prefers to buy spirituous liquors 
prepared anJ bottled by those actually engaged in the operation, 
ownPrship, or control of such a distillery. 

PAn. 3. In the course and conduct of its business as aforPsaiLl, by 
the use of the word "Distilling" in its corporate nmnr, printt•d on 
its stationery and advertising, and on the labPls attached to the 
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bottles in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that respondent is a distiller and 
that the whiskies, gins, and other spirituous beverages therein con
tained were by it manufactured through the process of distillation 
from mash, wort, or wash, as aforesaid, when as a matter of fact 
respondent is not a distiller, does not distill the said whiskies, gins, 
and other spirituous beverages by it so bottled, labeled, sold, and 
transported, and does not own, operate, or control any place or 
Places where such beverages are manufactured by the process of 
distillation from mash, wort, or wash. 
. In the course and conduct of its business as aforesaid, respondent 
bottles at Chicago, Illinois, and ships and sells in interstate com
tnerce and in the District of Columbia, among other brands, a brand 
of whisky labeled as follows: 

From Old Kentucky 
BOTTLED BY TIIffi DISTILLERS 

Your Assurance of Uniformly High Quality 
Pro~ 00 

COTTON 
CLUB 

KENTUCKY 
STHAIGHT BOURBON 

WIIISKEY 
SUPERBLY Sl\IOOTH AND MELLOW 

Distilled At 
DistUlery No. 17 

5th Dist. of Kentucky 

As a means of inducing and promoting the sale of said "Cotton 
Club" brand of whiskey in interstate commerce, respondent has widely 
distributed advertising matter in which it has made, among others, 
the following representations of fact, to wit: 

KENTUCKY'S BEST NOW COSTS YOU LESS 
BOTTLED BY TilE DISTILLERS 

DIItECT FROl\I KENTUCKY 

Try COTTON CLUll and your taste will convince you that it's the greatest 
Kentucky Whi.,key value on the market. You'll marvel that so fine a whiskey 
can be sold at so low a price • • • Handled from the grain to the finished 
bottle by one organization. 

Distilled and Bottled by 
E. 0. JACKSON DISTILLING CO., 

Louisville, Kentucky. 

A uniformly high quality product-
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Said representations of fact are grossly exaggerated, false and 
misleading in that (a) the said whiskey is not of high quality; 
(b) respondent has no place of business in Louisville, Ky.; (c) has 
not since January 1, 1936, actually owned, operated or controlled anY 
distillery whatever in the sense in which said term is commonly 
accepted and used in the distilled spirits industry. 

"Distillery No. 17," 5th District of Kentucky became and was favor· 
ably known to many engaged in the liquor trade by reason of the 
production there between 1903 and 1935 of whiskey of a high quality 
by A. Ph. Stitzel, Inc., and in 1929 this particular distillery received 
one of the first licenses issued by the government for the manufacture 
of medicinal whiskey during the prohibition period. Between July 1, 
1935, and January 1, 1936, this respondent, under lease from the ven· 
dee of A. Ph. Stitzel, Inc., produced 5,000 barrels of whiskey at said 
distillery at high proof by what is known as the "charred chip 
process," which said whiskey was of a quality inferior to a good grade 
of Kentucky Bourbon whiskey, and the respondent's aforesaid "Cot· 
ton Club" brand is, therefore, not of the grade and quality indicated 
by the representation "Distilled at Distillery No. 17, 5th District of 
Kentucky, and is not "Kentucky's Best." 

The other brands of whiskies, cordials and liquors sold by 
respondent were not by it distilled "from the grain to the finished 
bottle." 

PAn. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu· 
facture and di8till from mash, wort, or wash, as aforesaid, whiskies, 
gins and other spirituous beverages sold by them and who truthfullY 
use the words "distillery," "distilleries," "distillers," or "distilling'' 
as a part of their corporate or trade names and on their stationery 
and advertising, and on the labels of the bottles in which they sell 
and ship such products. There are also among such competitors 
corporations, firms, pattnerships and individuals engaged in the 
business of purchasing, rectifying, blending, bottling, and selling 
whiskies, gins, and other spirituous beverages who do not use the 
words "distillery," "distilleries," "distilling," or "distillers" as 11 

part of their corporate or trade names, nor on their stationery or 
u.dvertising, nor on the labels attached to the bottles in which theY 
sell and ship their said products. 

There are also among the competitors of respondent corporations, 
firms, partnerships and individuals engaged in either the distilled 
spirits industry or the distilled spirits rectifying indn~try, or bot~l, 
wl•o neither misrepresent their location nor the place where their 
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spirits are bottll d nor the reputation, grade or quality of their 
product. 

PAn. 5. Representations by respondent, as hereinabove set forth, 
are calculated to and have the capacity and tendency to and do mis
lead and deceive dealers and the purchasing public into the beliefs 
that all of the aforesaid representations are true and that respond
ent is a distiller and that all the whiskies, gins, and other spirituous 
beverages sold by the respondent are manufactured and distilled by it 
from mash, wort, or wash, as aforesaid, and is calculated to and has 
~he capacity and tendency to and does induce dealers and the purchas
Ing public, acting in such beliefs, to purchase the whiskies, gins, and 
other spirituous beverages bottled and sold by the respondent, there
by diverting trade to respondent from its competitors who do not 
by their corporate or trade names or in any other manner misrepre
sent that they are manufacturers by distillation from mash, wort, 
?r. wash, of such products; and thereby respondent does substantial 
InJury to substanti~l competition in interstate commerce. 

PAn. 6. The acts and things above alleged to have been done and 
the false representations alleged to have beeen made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
"A A . "'-n ct to create a Federal Trade Commission, to define Its powers 
llnd duties, and for other purposes," approved September 26, 1914. 

REPOI!T, FIN))INOS AS TO THE F AOTS, AND 0HDER 

Pursuant to the provisions of an Act of Congress approved Sep
te~ber 26, 1914, entitled "An Act to create a Federal Trade Com
rrnssion, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on October 6, 1936 issued, and on 
October 9, 1936 served its complaint in this proceeding against E. 0. 
Jackson Distilling Company, a corporation, charging it with the 
Use of unfair methods of competition in commerce, in violation of 
the provisions of said act. .After the issuance of said complaint and 
th~ filing of respondent's answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro
<luced by PGad n. l\Iorehouse, attorney for the Commission, before 
J ol~n J. Keenan, an Examiner of the Commission theretofore duly 
~e~ngnated by it. Messrs. D'Ancona, Pflaum & Kohlsaat, by Mr . 
. onald II. Mann, attorneys for respondent, introduced no evidence 
ln opposition thereto, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
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the proceeding regularly came on for final hearing before the Conl· 
mission on the said complaint, the answer thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto (no oral arguments having been made); and the Commission 
having duly considered the same, and being now fully advised in t~le 
premises, finds that this proceeding is in the interest of the pubhc, 
and makes this its findings as to the facts and its conclusion dra"'11 

therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. The re.spondcnt, E. 0. Jackson Distilling Company, 
is n. corporation organized, existing, and doing business under th~ 
laws of the State of Illinois, with its office and principal place ? 
business at 8440 ,South Chicago A venue, in the city of Chicago; 111 

said State. It is also authorized to do business in the State of }\_en· 
tucky, and its principal office in that State is 1407 ·west Jeffe~·so~ 
Street, Louisville, Ky., where, since January 193G, it has maint:nne 
a bottling plant and. office. It is now and since January 1, 1936 .ho,S 
been engaged in the distilled spirits rectifying industry, purchas.r~g, 
rectifying, blending, and bottling whisk£'ys, gins, and other sp1nt· 
HOus beverages, and engaging in the sale thereof in constant cours~ 
of trade and commerce LC'tween and among the various States 0 

the United. States and. in the District of Columbia. 'd 
In the course and conduct of its said business, it causes its sal 

products when sold to be transported from its place of business afore· 
said into and through the various States of the United States to t~e 
purchns£'rs thl'rC'of, consisting principally of wholesalers l~cat.ed 1~ 
most of the other States of the United States and the District 0

1 Columbia. Its dollar sales volume sometimes amounts to as muc 1 

as $100,000 a month. 
In the course and conduct of its business as aforesaid, responde~t 

is now, and since its organization has been, in substantial competd 
tion with other COl'porations and with inuividuals, partnerships, ~n 
firms engaged in the manufacture by distillation of whiskies, gin~ 
and other spirituous beverages and in the sale thereof in trade an 
commerce betw£'en and among the various States of the United State~ 
and in the District of Columbia; and in the course and conduc~ 0 

its business as aforesaid, respondent is now, and since its organtzlld 
tion has bC'en, in substantial competition with other corporations, an f 
with individuals, firms, and partnerships engaged in the business 0d 
pm·chasing, rectifying, hlcndinO', and bottlinO' whiskies, gins, nn 

,..., "" be· other spirituous beverages and in the sale thereof in commerce 
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b':ee1~ and among the various States of the United States and in the 
Istrict of Columbia. 
p .AR. 2. In the course and conduct of its business as aforesaid, 

respondent has upon its above described premises in the city of Chi
cago, a 500-gallon gin still, properly registered, which it uses in the 
P[oduction· of gin by a process of rectification, whereby tax-paid 
a coho! purchased by it is redistilled over juniper berries and other 
aro:natics. This gin constitutes approximately 15 to 20% of respond
:nt s total production. This manufacture of gin by redistillation 
18 Well recognized in the trade as a process of rectification. It is not 
~ces~ary, under the pertinent laws and regulations, for one engaging 
~r~m to possess a permit to distill. Such rectification of alcoholic 

spints does not make or constitute this respondent a distilling com
~any within the intent and meaning of Section 3247 of the revised 
~~tutes regulating Internal Revenue (U. S. Code Tit. 26, Sec. 1158). 
b ~ Commission finds that this respondent is a rectifier, its place of 
r UsJ.ness a rectifying plant, nnd that it is engaged in the business of 
ec~lfying, within the intent and meaning of Section 3244 of the 
~~Ised statutes of the United States (U.S. Code Tit. 26, Sec. 1397-f). 
d'ei~her does such rectification make or constitute this respondent a 
. lSbller as commonly understood by the public and by those engaged 
ln any branch of the lif1uor industry. For a long period of time the 
Word "1' L'll' · . . h l 1' . d t < Is 1 Ing" whrn used m connectiOn wit t 1e 1quor m us ry 
nn<J \vit h the JWoducts t her<>of has had and still has a definite signifi
~nncc a11d mrani1w to the mi~ds of wholesalers and retailers in such 
~~ldustry and to the ultimate purchasing public, to-wit, the produc-

£.1011 of nJcoholic Iic1uors by an ori()'inal and continuous distillation 
~ b • • 

rn Inash, wort or wnsh thrOtwh contmuous closed p1pes and ves-
sels . ' ' b • 

tmti} the manufacture thereof is completed, and a substantial 
Porti f b · · 1· b on o the purchnsing public prefers to uy spmtuous Iquors 
otfled ltlld prrparcd by the actual distillers thereof . 

. PAn. 3. Rectifyin()' in the distilled spirits industry means the mix-
lnrr f . b I . . f h 
. "" 0 Whiskey of different a()'es or types or t 1e m1xmg o ot er 
l)]rrl' ·1 ' b • f f h I· k b nd' .euJ<>nts with whi:skeys, but reducmg proo o t e ~v us ey . Y 

dl!)g- water is not rectifying. Rectifiers also blend whiskeys With 
ll('IIiral · · ) l ' sp~n~s (grain alcohol . . . . 

!any clistJllers O}>erate n. separate estabhsiunent SIX hundred feet 
0 l' rn 'f · 1 ·J ore away from the distillery, known as a recti ymg p ant, 
\\ ler · d' t'fi eu1 they operate in the same manner as an or mary rec 1 er, 
801llet · · d' 'II · d ft . Imes exclusivelv with spirits of their own 1st1 atwn an o en 
'"lth · · ~ · · I b 1 S d' till . sp1nts purchased from other distil ers,. o: ot 1. orne IS-

i cries have a tax paid bottling room on the distillery bonded prem-
ses Wherein their distilled spirits are bottled straight as they come 
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from the still or in a bonded warehouse after aging and after reduc· 
tion of proof. 

Any rectifying by a distiller must be done in his rectifying plant 
under his rectifier's permit. 

On all bottled liquors, whether bottled at a distillery rectifying 
plant or at any rectifying plant, appear the word "bottled" or 
"blended," as the case may be, "lly the -------------------
Company." 
If the distilled spirits therein contained are bottled by a distiller 

in his distillery or are spirits of his distillation bottled in his rectify· 
ing plant, the distiller may and does put "Distilled and bottled by 
-------------------- Company." 

If in the distillery's rectifying plant other spirits have been blended 
or rectified, they put "lllended and bottled by -------------------~ 
Company." 

Finally, usually blown in the bottom of each bottle, is a symbol 
consisting of a letter followed by a number, a "D" for a distillery and 
a "R" for a rectifier, the number following the letter corresponding 
with the distiller's or rectifier's permit. 

Respondent's rectifier's permit is designated as R-259. 
A distiller who also operates a rectifying plant, having both kinds 

of permits, may use either symbol, depending on whether the liquor 
contained in the bottle was produced and bottled under his distiller's 
or under his rectifier's permit. . 

Knowledge of these details is not widespread among the retail 
trade although it is more so now than it was during the first year 
after the repeal of the Prohibition Amendment, and knowledge of 
such details is quite limited to the general public. 

All whiskeys, whether emanating from distillers or from rectifiers, 
are generally in the trade conceded to be distilled products. 

It is not always possible to determine from the presence of the 
phrase "Blended and bottled by" or the phrase "llottled by" on the 
label whetlwr the package was bottled by a rectifier who is a 
distiller or by a rectifier who is not a distiller. 

The process used by this respondent in the production of its gin, 
msofar as the redistillation process is concerned, is the same iden
tical process that is used in many distilleries in the United States 
for the production of gin, except that in the case of the respondent, 
it purchases its alcohol, and in the case of the distilleries, they dis· 
till the alcohol which they redistill over the juniper berries, and, 
in some cases, such alcohol is conveyed through closed pipes and 
vess~ls in one continuous process from the mash through the cisterll 
tank to the gin still. 
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PAR. 4. Prior to January 1, 193G, respondent, as lessee of the 
Frankfort Distilleries, Incorporated, at Louisville, Kentucky, oper
ated a distillery, under a distillers' basic permit issued by the Federal 
Alcohol Administration Division of the Treasury Department. Re
fpond.ent also filed warehousing bond., dated July 13, 1935, effective 
July 25, 1935, in the penal sum of $100,000, with the Seaboard Surety 
C?mpany as surety. Pursuant to the authority contained in such per
n:ut, this respondent, prior to January 17, 193(), produced by distilla
tion from mash, wort or wash, approximately 5,000 barrels of whis
key, of which, at the time of the hearing, it had about 2,300 barrels 
l'emaining, which, in the oruinary progress of its business activities, 
\J\·oulu last for approximately two years. Respondent then suspenued 
operations on January 17, 193(), and has not operated saill distillery 
l:iince. Its bonus stand cancelled, according to their own terms, as 
of. May 1, 1936. Respondent's aforesaid basic distillers' permit is 
Stili outstanding, but is subject to revocation in the event that it 
does not again engage in the operations thereby authorized, for a 
Period of more than two years, which two years will expire on 
,January 17, 1938. 

The whiskey which respondent distilled prior to January 17, 193u, 
Ulld the gin produced by it as aforesaid, constitute roughly ap
yroximately ()5% of its business, the other 35% being taken up by 
<:ordials which it compounds, and blenued whiskies which it pre
}la~es from distilled spirits and whiskies purchased from others. 
'l'lus respondent has not operated under lease or otherwise pro
~~ced from raw materials by distillation alcoholic spirits of any 

tnu since January 17, 1936, but has since been engaged solely as 
a rectifier in the bottling and sale of the spirits which it did prO
rluce ( uuder various brand names such as "Cotton Club," "Darrel 
'I'ap Bourbon," "Kentucky Trotter," "Kentucky State," and "Ken
~Ucky Classic"), spirits obtained by purchase from other sources, and 
118 gin, as aforesaid. Its cordials, gin, and blends are bottled in 
~he city of Chicago, and all of the whiskeys which it prouuced unuer 
ease as aforesaid, torrether with some purchased whiskeys, are bot-

tle<] in its plant in K:;1tucky. While a lessee-operator of a distillery, 
1~ho has ceased distilling, but who warehouses and sells liquors pre
~tously so distilled, remains a distiller within the provisions of 
~"' intposing forfeiture for wrongful acts of a distiller, insofar as 

1 te liquor so distilled is concerned, the Commission finds that this 
respondent, as to all of its products, except the liquor actually pro
<luceu by it under such lease, is not a distiller, but a rectifier, within 
~he true intent and meaning of the law, and as commonly understood 
Y the trade and the consuming, public. 



1224 FEDERAL TRADE COMMISSION DECISIONS 

Findings 25 F.T. C. 

PAR. 5. 'With respect to all of the whiskeys and other alcoholic beV'· 
erages not produced by this respondent during its lessee operation of 
the distillery, as aforesaid, in the regular course and conduct of its 
business, by the use of the word "Distilling" in its corporate name, 
printed on its stationery and advertising, and on the labels attached 
to the bottles in which it sells and ships its said products, and in 
various other ways, respondent represents to its customers, and fur· 
nishes them with the means of representing to their vendees, both re· 
tailers and the ultimate consuming public, that the said whiskies and 
other alcoholic beverages bottled by it were by it manufactured 
through the process of distillation from mash, wort, or wash. 

PAR. 6. Dased upon the testimony of a large number of witnesses 
from both the trade and the purchasing public, the Commission finds 
that the word "<listilling," or similar words such as "distillers" and 
"distilleries," when used in the corporate name of the bottler of spirits 
or other alcoholic Leverages, on the bottles in which such spirits are 
contained., indicates the <listillation by such bottler of such spirits 
from fermented grain, mash, or wort, and. that the use of such words 
tenus to in<luce the public to purchase the products of the concern 
using such words in its corporate name, in preference to the products 
of other bottlers, in the belief that they are buying the product bottled 
by the actual distiller of its contents; and that in buying as directlY. 
as possible from the distiller, they would get a better grade of mer· 
chandise, save money, or secure a more uniform product. For these 
reasons they would Le inclined to give preference to a product bearing 
the name of a distiller or distilling company. 

PAR. 7. In its production by distillation of the 5,000 barrels ~f 
whisk<>y in the IC'cntucky distillery, which it leased as aforesaid, th~S 
respondent used a ml.'thod known as the "charred chip" process. Tins 
is a process of running the whiskey over charred wood chips betw~en 
the still and the cistern room, to give the whiskey color at an enrh.el' 
nge than normally. In such manner, approximately the same satJS· 
factory color is obtained in from 30 to GO days, as would be obtained 
by approximately 2 years of aging in the wood, according to the 
claim made by an officer of the re!"pondent corporation. This alleged 
aging process was represented by respondent's salesmen as an es· 
elusive process of aging which it and no one else had, and that it wns 
us£>d by it in a famous old Kentucky distillery, owned by respondent· 
In one instance a !'ale of ten cases of such whiskey was made to are· 
tailer who, fl'Om such representations, was under the impression at the 
time he made the purchase, that he was purchasing the liquor froJll 11 

distillery. Uespondent advertised such "charred chip" whiskey, pnrt 
of which on the occasion of the salQ. aforesaid was returned by the 
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purchaser as unsatisfactory, as "Kentucky's Best" straight Bourbon 
whiskey, bottled by the distillers, direct from Kentucky. The Com
mission finds that such representations, when applied to a Bourbon 
whiskey distilled in Kentucky and aged by the charred chip process, 
aforesaid, are grossly exaggerated and misleading. 

PAR. 8. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins and 
other spirituous beverages sold by them and who truthfully use the 
Words "distillery" "distilleries" "distillers" or "distillina" as a part 

' ' ' I:> ?f their corporate or trade names and on their stationery and ad vertis-
Ing, and on the labels of the bottles in which they sell and ship such 
Products. There are also among such competitors corporations, firms, 
Partnerships, and individuals, engaged in the business of purchasing, 
l'e<;t~fying, blending, bottling, and selling whiskies, gins and other 
spil'ltuous Levern(l'es who do not use the words "distillery" "distil-l . I:> ' 
er1es," "distilling," or "distillers" as a part of their corporate or 

trade names, nor on their stationery or advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products . 
. There are also among the competitors of respondent corporations, 

firms, partnerships and individuals engaged in either the distilled 
spirits industry or the distilled spirits rectifying industry, or both, 
\Vho do not make grossly exaggerated and misleading statements 
concerning the quality of a whiskey artificially aged in from 30 to 60 
~lays, so as to give it the appearance of a whiskey which has been aged 
Ill the wood for approximately 2 years. 

1 
PAn. 9. Representations by respondent, as hereinabove set forth, 

lave the cnpacity and tendency to and do mislead and deceive dealers 
and the purchasincr public into the beliefs that all of the aforesaid r o 
epresentations are true and that all the whiskies, gins, and other 

sp· . 
· Ir1tuous beverages bottled and sold by respondent are manufactured 
!tlld distilled by it from mash, wort or wash, as aforesaid, and have 
~he capacity and tendency to and do induce dealers and the purchas
Ing public, acting in such beliefs, to purchase the whiskies, gins and 
~~her spirituous beverages bottled and sold by the respondent, thereby 
~v~rting trade to respondl:'nt from its competitors who do not by 

t e1r corporate or trade names or in any other manner misrepresent 
that they are manufacturers by distiJiation from mash, wort, or wash, 
of such products; and thereby respondent docs substantial injury to 
Sllbstantial competition in interstate commerce. 

PAn. 10. Existing regulations promulgated under the Federal Al
Cohol Administration Act rtpproved August 29, 1935 (49 Stat. L. 977), 
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which regulations became effective August 15, 1936, provide that recti
fiers who redistill tax-paid purchased alcohol over juniper berries and 
other aromatics may call such resulting product "distilled gin," and 
require that the labels shall state thereon who distilled it. For this 
reason the Commission has excepted from the application of its order 
herein, gins so produced by this respondent, as well as such of re· 
spondent's whiskies as it actually produced as lessee-operator of a dis
tillery, by distillation from mash, wort, or wash, prior to January 
17,1936. 

CONCLUSION 

The aforesaid acts and practices of the respondent E. 0. Jackson 
Distilling Company, are to the prejudice of the public and of re· 
spondent's competitors, and constitute unfair methods of competi
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission, the answer of re· 
spondent, testimony and other evidence taken before John J. Keenan, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint (no testimony or 
other evidence having- been offered in opposition thereto) briefs filed 
herein by PGad B. Morehouse, counsel for the Commission, and by 
Donald II. Mann, attorney for respondent (no oral argument having 
been requested or made), and the Commission having made its find
ings as to the facts and its conclusion that said respondent has vio· 
lated the provisions of an Act of Congress approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It u no1o ordered, That the respondent E. 0. Jackson Distilling 
Company, its officers, agents, representatives, and employees, in con· 
nection with the offering for sale, sale and distribution of whiskies, 
gins, or other spirituous beverages, in interestate commerce or in the 
District of Columbia. (except gins produced by it through a process 
of rectification whereby alcohols purchased but not produced by re· 
spondent are redistilled over juniper berries and other aromatics), 
do forthwith cease and desist from: 

1. Rt>presenting through the use of the word "distilling" in its cor
porate name, on its stationery, advertising, or on the labels attached 
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to the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (a) that it is the distiller of the 
said whiskies, gins or other spirituous beverages when such is not the 
fact; or (b) that it owns, operates, or controls a place or places where 
any such products are by it manufactured, by a process of original 
and continuous distillation, from mash, wort, or wash, through con
tinuous closed pipes and vessels until the manufacture thereof is com
pleted, unless and until respondent shall actually own, operate, or 
control such a place or places; · 

2. Representing by means of the statement "Kentucky's Best" in 
connection with whiskey manufactured or distilled by it, and run over 
charred chips for the purpose of simulating the true color of older 
whiskies, or by the use of words and phrases of similar import, that 
the said whiskey is of the same or equivalent quality as whiskey that 
has been properly and normally aged in the wood. 

It is further provided, That nothing herein contained shall prevent 
respondent from representing through the use of the word "distilling" 
in its corporate name, on its stationery, advertising or on the labels 
attached to the bottles in which it sells. and ships any of its products, 
which it did in fact produce by distillation, that it is the distiller 
thereof. 

It is further m·dered, That the said respondent, within 60 days from 
and after the date of the service upon it of this order shall file with 
the Commission a report or reports in writing, setting forth in detail 
the manner and form in which it is complying and has complied 
with the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

PITTSBURGH PLATE GLASS COMPANY, ET AL. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS APPltOVED SEPT, 26, 1914, AND OF SEC. 2 
OF AN ACT Ol•' CONGRESS APPROVED OCT. Hi, 1914, AS AMENDED BY AN 
ACT OF CONGRESS APPROVED JUNE 19, l!l36 

Docket 3154. Complaint, June 16, 1931-Decision, Oct. SO, 1981 

Where (1) eight manufacturers of window glass, owning and controlling prac
tically an the factories producing such product in the United States and 
producing most of such product sold and distributed therein, and able to 
influence prices and terms at which, and conditions under which, such 
product was sold throughout the United States, and in competition among 
themselves, except to the extent that their said competition bad been les
sened, restricted or restrained, or their potential competition forestalled, 
hy practices and methods below described and set forth, and in competition 
with other competitor manufacturers, t>xcept os such competition or poten
tial competition had been hindered, etc., as above described; (2) the 
association of which such eight manufacturers, along with a ninth com
pany, owner of the stock of one of said manufacturing concerns and affili
ated with five of their number and engaged as exclusive selling agent for 
said manufacturing concerns and four of the other manufacturers above 
set forth were members; and (3) association of distributors of sueh prod
ucts including window glass particularly, of which one of said manufac
turers, with eight manufacturing plants at various points in the United 
States and with approximately seventy warehouses in many dil!erent States, 
was member, and of which the other seven manufacturers were associate 
members, and the members of which distributors' association were in com· 
petition with one another and with other competitor distributors in resale 
and distribution of products in question to dealers and consumers in the 
various localities and trade areas of the United States, except insofar as 
such competition or potential competition had been hindered, etc., as here
inbefore set forth, by the acts and practices hereinafter described, directlY 
and substantially, affecting such competition and that among manufactur· 
ers of such products, and the members of which distributors' association, 
with five divisions covering the United States, constituted group of dis
tributors so large and influential in the trade as to be able, by themselves 
and in cooperation with aforesaid manufacturers first referred to, to in· 
tluence tlow of trade in channels of commerce in window glass throughout 
the country and terms and conditions under which distributors thereof buY 
such products; and ( 4) the officers, directors, and members of said two 
associations, and the executive committeemen of said latter association; 
associated and allied together to carry into effect certain policies, practices 
nnd methods relating to sale and distribution of window glass as below 
described-

Agreed and consph·ed, and combined and confederated together and with others, 
and unltl'd in and pursued a common and concertt>d course of action and 
undertaking among themselves and with others, to adopt, follow, carrY 
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out, enforce, and maintain certain policies, sales methods and trade prac
tices upon which they had agreed and to which they adhered, and which 
they attempted to and did impose, by coercion and compulsion, upon glass 
distributors and dealers who were not permitted, or did not desire, to be 
members of said distributors' association, and upon others, to the actual 
or potential injury of some of such distributors and dealers and of ultimate 
pur<:basers and consumers of glass generally ; and in pursuance of said 
agreement, course of action and undertaking above referred to, and as 
respects said policies, sales methods, and trade practices, and through 
official and unofficial meetings of their associations, discussions, bulletins, 
circulars, etc., distributed among the members and others, and the seeking 
and obtaining of promises and assurances from one another and exchange 
of information with one another with respect to their businesses and activi
ties, and through action of aforesaid distributors in inducing the granting 
of such discriminatory prices, as below set forth, by said manufacturers, 
and in receiving and accepting the same--

(a) Classified all buyers of window glass from manufacturers as "quantity 
buyers" or "carload lot buyers," and formulated, printed and circulated 
among themselves list of such "quantity buyers," whose classification as 

. such was dependent upon purchase of a minimum of from 3,000 to 5,000 
50-foot boxes of window glass for stock per year, and made it the policy 
and practice of such manufacturers to issue only one window glass price 
list showing prices to "quantity buyers" only, and issued to and h.tended 
for their use exclusively, and confined, as a policy and practice, to a re
stricted trade area sales of window glass by "quantity buyers," who 
rarely, if ever, accepted orders for such product for transmission to the 
manufacturer from dealers located outside their respective designated 
trade areas, and granted or denied admittance to list of "quantity buyers," 
as policy and practice, only after complete investigation by secretary of 
said manufacturers' association to determine eligibility of such buyers, 
with final decision made by the association, and refused sales of window 
glass in carload lots by said manufacturers directly to any buyer except 
"quantity buyers"; 

(b) Published, exclusively, price lists for window glass to "carload lot buy
ers," through said distributors' association, and distributed same only by 
members thereof, and required and compelled all such "carload lot buyers" 
and others not classified as "quantity buyers" and placed on said list, to 
purchase window glass from suell so-called "quantity bu~'ers" or from 
aforesaid manufacturer members through such buyers, and ull such other 
buyers to pay up to 7~% more for window glass of same grade and 
quality than price quoted to and paid by "quantity buyers," with manufac
turer, as agreed, to receive 2~%, and "quantity buyer" 5%, over such 
quoted list price on sales to such "carload lot buyers," and made numerous 
sales from said manufacturers to "carload lot buyers" at such higher 
prices and on aforesaid basis, referring orders to said manufacturers 
from such "carload lot buyers" to so-called "quantity buyers" and filling 
same by direct shipnwnt to former with aforesaid 2%% markup over 
manufacturer's list price and understanding that "quantity buyer" would 
add and receive additional markup of 5%, as above set forth; and 

(r') Precluded, under policies and practices adopted, any two or more dealers 
from making pooled purehases of window glass in carload lots, or "car-
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load lot buyer" of such product from reconsignlng or dlvertins such car
load to some other dealer, and supervised and directed pr1wtice;, und }JOl· 
icles of dealers reselling window glass to oilier dealers and consumers 
and, generally, controlled distribution and outlets for such products, and 
adopted, generally, policy and practice, tendency of which was to lessen and 
restrain competition in sale and distribution of window glass in tbe 
United States, and prevented dealers who did not conform to their prac
tices, policies, and prices from buying window glass at manufacturer's list 
price or in carload lots, and acted in concert to control channels of dis· 
tribution and require dealer conformance to such practices and methods : 

With capacity and tell(lency to, and effect of, tending to ( 1) concentrate 
in such "quantity buyers" opportunity to purchase window glass from manu- · 
facturer at manufacturer's discount from list price, (2) stand'ard:ze prices 
at, and conditions under, which window glass was !lold by manufacturers in 
carload lots to other than those classified as snell "quantity buyers," (3) 
bring about an unlawful discrimination in prices at which such product 
is sold by the manufacturer to different purch'asers, ( 4) unreasonablY 
lessen, eliminate, restrain, stifle, hamper, and suppress compc>titiou in 
window glas!'l trade and industry and tend to deprive purehaslng and · 
consuming public of advantages In price, service, or other considerations 
which they would receive and enjoy undt.>r conditions of normal and un
obstructed, or frre 'and fair, competition In said trnde and industry, antl 
operate as a restrnin upon and detriment to the freedom of fair and 
legitimate competition therein, (5) tend to inrrease cost to pnrchnsers of 
tSuch product, (6) dlscrlmlnnte against small business enterprises engaged 
or desiring to engage In sale or distribution of said product, (7) tend to 
obstruct establishment of new distributors thereof, (8) lessen 'and restrain 
price competition among manufacturers In sale thereof fn carload lots · 
to othl'r than "quantity buyers," (!)) burden, hamper and Interfere with 
normal and natural flow of trade In commerce therein into, through \lUll 
from the various States, and injure competitors of individual distributor
respondl.'nts by unfairly diverting busilw,;s and trade from them, au1l 
otherwise drprlving them unfairly of rompetitlve advantage which theY 
would receive under conditions of free and open C(impetition, and (10) 
prejudice and injure dealers, distributors and others who do not eoufornl 
to program or method~ above set forth, or desire to do so, but are so 
compelled by conef'rtl'd action of said manufacturers und distributors and 
their associations, etc.; and 

\Vhere afort.>snid various couenns, manufnrturcrs, and distributors, us ahor!' 
set forth, and their associations, officers, etc.-

(d) Conspired 'and confrdrrntrd togl'tlwr to bring about, and d!d IJriug about 
and make effectlvP, a policy and systf'm whereby mauufactnrers aforcsnitl 
discriminated in price bP!wcen difrerent purchaf;ers of window glllsS (If 
like grade and qnnlity, as ahon• set forth, with etictt of lt•s,;euiug co1U· 
petition between and among manufacturers in said line of comnwrce nnd 
of Injury, destroying, nud pre,·entlng competition betwt.>en and nmoug snell 
"quantity buyers" and sneh "carloud lot bnyrrs," and b!'IWN'll oud amoul:' 
the customers of such buyers bnying such product for reHnle to collsmuers; 
and 

Where manufacturers afores'aid-
(e) Discriminated in price between different purchas!'rS buyil:g window gl;u.;s 

of like grade and quality in Interstate comnwrce for resale to dealers nncl 
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consumers, by charging some of tht-ir said purchasers of such product 
higher prices than those charged others of their said purch':lsers com
petitively engaged with one another in resale of said product within the 
United States, and consisting in imposition of 2%% markup by the manu
facturers upon all "carload lot buyers" over and above manufacturer's 
list price 'at which window glass had been and was being sold to so-called 
"quantity buyers"; and 

Where aforesaid distributor members-
(() Knowingly Induced said manufacturer members thus to discriminate in 

price as above ~et forth, and knowingly received such discriminations in 
price on purchases of window glass made by them; 

With result that the general effect of said systematic discriminations in price, 
so made by said manufacturers and Induced and received by said distribu
tors, had been or might be substantially to lessen competition and tend to 
create a monopoly In sale and dlstrilmtion of window glass, and to injure, 
destroy, and prevent competition between and among said distributors and 
their competitors, and between and among customers of each: 

Held, That such acts and prnctices hnd a dangerous tendency unduly to hinder 
competition In window glass trade throughout the United States, and to 
create u monopoly thereof In the bands of aforesaid manufacturers and dis
tributors and their associations, etc., and constituted unfair methods of 
competition, in violation of Sec. 5 of an Act of CongreRs approved Sep
tember 26, 1914, and that discrlminat6ry acts and practices last above set 
forth constituted violation of Sec. 2 (a) and SPc. 2 (f) of an Act of Congress 
approved June 19, 193G. 

Mr. Allen 0. Phelps for the Commission. 
Smith, Buchanan, Scott & Ingersoll, of Pittsburgh, Pa., for Pitts

burgh Plate Glass Co. 
Marshall, Melhorn, Davie8, lVall & Block, of Toledo, Ohio, for Lib

hey-Owens-Ford Glass Co. 
Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., for American 

Window Glass Co. 
Sperry & Snider, of Clarksburg, ,V, Va., for Fourco Glass Co., 

Harding Glass Co., Adamston Flat Glass Co., Rolland Glass Co., with 
whom also appeared },fr. lVilliam J. Brennan, of Sistersville, ,V. Va., 
for Scohy Sheet Glass Co., and Kessinger, Hill & Arterburn, of Vin
ccmH~s, Ind., for lllarkford Window Glass Co. 

Hines, Rem·ick, Dorr & llamrnond, of New York City, for The 
'Vindow Glass Manufacturers Ass'n, and its officers. 

Davie.~, Richberg, Beebe, Busicl..: & Riclwt•dson, of ·washington, D. 
C., for the National Glass Distributors Ass'n, its officers, executive · 
committee, and members thereof, with whom also appeared Marshall, 
},[ ellwrn, Davies, lV all & Blor:h,, of Toledo, Ohio, for George L. 
li<'ater and Toledo Plate and 'Vindow Glass Co. 
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CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes" (the 
Federal Trade Commission Act) and pursuant to the provisions of 
an Act of Congress approved October 15, 1914, entitled "An Act to 
supplement existing laws against unlawful restraints and monopolies 
and for other purposes" (The Clayton Act), as amended by "An 
Act to amend Section 2 of the Act entitled 'An Act to supplement 
existing laws against unlawful restraints and monopolies and for 
other purposes' approved October 15, 1914 as amended (U. S. C. Title 
15, Section 13), and for other purposes" (The Robinson-Patman 
Act), the Federal Trade Commission having reason to believe that 
the respondents hereinabove designated have been and are using 
unfair methods of competition in commerce as "commerce" is defined 
in said Federal Trade Commission Act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest; and the Federal Trade Commission having 
reason to believe that the said! respondents have violated and ttre 
now violating the provisions of Subsection "a" and Subsection "f" 
of Section 2 of said Clayton Act as amended, hereby issues its com
plaint against said respondents, stating its charges as follows: 

Count 1 

PARAGRAPH 1. Respondent Pittsburgh Plate Glass Company is a 
corporation organized and existing under the laws of Pennsylvania 
with its principal office and place of business located in the Grant 
Building, Pittsburgh, Pa. 

Respondent Libbey-Owens-Ford Glass Co. is a corporation organ
ized and existing under the laws of the State of Ohio with its 
principal office and place of business located in the Nickel Building, 
Toledo, Ohio. 

Respondent American 'Vindow Glass Co. is a corporation organ
ized and existing under the laws of Pennsylvania with its principal 
office and place of business located in the Farmers Dank Building, 
Pittsburgh, Pa. 

Respondent Fourco Glass Co. is a corporation organized and exist
ing under the laws of the State of West Virginia with its principal 
office anu place of business located at Clarksburg, ,V, Va. 

Rospondent Harding Glass Co. is a corporation organized and 
existing unller the laws of the State of Arkansas with its principal 
.office and place of business located at Fort Smith, Ark. 
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Hespondent Adamston Flat Glass Co. is a corporation organized 
and existing under the laws of the State of West Virginia with 
its principal office and place of business located at Clarksburg, W.Va. 

Hespondent Rolland Glass Co. is a corporation organized and 
existing under the laws of the State of "West Virginia with its prin
cipal office and place of business located at Clarksburg, ·w. Va. 

Respondent Scohy Sheet Glass Co. is a corporation organized and 
existing under the laws of the State of ·west Virginia, with its 
principal office and place of business located at Sistersville, "\V. Va. 

Respondent Blackford "\Vindow Glass Co. is a corporation organ
ized and existing under the laws of the State of Indiana with its 
principal office and place of business located at Vincennes, Ind. 

PAR. 2. Respondent The ·window Glass Manufacturers Associa
tion is an unincorporated association with its principal office and 
place of business located at 19 "\V, 44th St., New York, N. Y. The 
officers of said association are, or were in 1936 respondent "\Villiam 
L. Monro, president, \vho is likewise president of respondent 
American Window Glass Co., Pittsburgh, Pa.; respondent Frank 
Bastin, vice president, who is the president of respondent Dlack
iord Window Glass Co., Vincennes, Ind.; and respondent Charles 
R Stevenson, secretary-treasurer, of 19 ,V, 44th St., New York, 
N. Y. The member~hip of said respondent association consists of 
respondents Adamston Flat Glass Co., American Window Glass 
Co., lllackford Window Glass Co., Harding Glass Co., Libbey
Dwens-Forcl Glass Co., Pittsburgh Plate Glass Co., Rolland Glass 
·Co., and Scohy Sheet Glass Co. The board of directors of said 
respondent association consists of one representative of each of 
.said respondent members. Said respondent members are herein
after collectively referred to for convenience as "respondent 
manufacturers." 

PAR. 3. Respondent The National Glass Distributors Association 
.i~ an unincorporated association with its principal office and place 
::>f business located at 2217 Tribune Tower, Chicago, Ill. 

The officers of said respondent association are, or were in 1936 
respondent G. G. Postlewait, president and vice president, a repre
sentative of respondent Postlewait Glass Co., Kansas City, l\Io.; re
:spondent N. J. Klein, vice president, a representative of respondent 
Patek Bros. Inc., Milwaukee, Wis.; respondent J. J. Gibian, vice 
president, a representative of respondent Schrenk & Co., Hoboken, 
N. J.; respondent ,V, F. Dennett, vice president, a representative of 
respondent Dennett Glass Co., Salt Lake City, Utah; respondent 
T. ,V, Pritchard, vice president, a representative of respondent 
Pritchard Paint & Glass Co., Charlotte, N. C.; and respondent 
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North Storms, secretary-treasurer, of 2217 Tribune Tower, 
Chicago, Ill. 

The executive committee of said respondent association is com
posed of approximately twenty-four individuals who respectively 
represent individual members. Among such executive committeemen 
are, or were in 1936, respondent S. C. Gilmore, a representative of 
respondent Hires Turner Glass Co.; respondent George L. Heater, a 
representative of respondent Toledo Plate and 'Vindow Glass Co.; 
respondent A. H. Brawner, a representative of respondent ,V, P. 
Fuller and Co.; respondent S. E. Binswanger, a representative of 
respondent Binswanger and Co.; and respondents T. E. Jackson and 
R. B. Tucker, representatives of respondent Pittsburgh Plate Glass 
Co. at Dallas, Tex. and Pittsburgh, Pa. respectively. Said named 
executive committeemen are representative members of said commit
tee, and all of said committeemen are also made respondents herein, 
as a cla!'s, of which those specifically named are representative of 
the whole. 

The membership of said respondent association is principally made 
up of corporations, firms, and partnerships dealing in and distribut
ing glass products, particularly window glass. Among the members 
of said respondent association are respondent Postlewait Glass Co., 
a corporation, with its principal office and place of business in 
Kansas City, l\fo.; respondent Patek Bros. Inc., a corporation, with 
its principal office and place of business located at Milwaukee, 'Vis.; 
respondent Schrenk & Co., a corporation, with its principal office 
and place of business located at Hoboken, N. J.; respondent Bennett 
Glass Co., a corporation, with its principal office and place of busi
ness located in Salt Lake City, Utah; respondent Pritchard Paint & 
Glass Co., a corporation, with its principal office and place of busi· 
ness located in Charlotte, N. C.; respondent Hires Turner Glass Co.; 
a corporation, with its principal office and place of business located 
at Philadelphia, Pa.; respondent Toledo Plate and Window Glass 
Co., a corporation, with its principal office and plare of business 
located at Toledo, Ohio; respondent ,V. P. Fuller and Co., a corpora
tion, with its principal office and place of business located at San 
Francisco, Calif.; respondent Binswanger and Co., a corporation, 
with its principal office and place of business located at Richmond, 
Va. The aboye-named members of said association do not constitute 
the entire membership thereof but are representative members of 
said association. All mPmbers of said association are also made 
respondents herein, as a class, of which those specifically named are 
representative of the whole. Said respondent members are herein· 
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after collectively referred to for convenience as "respondent 
distributors." 

Respondent manufacturers, except respondent Pittsburgh Plate 
Glass Co., are associate members of said respondent National Glass 
Distributors Assn. Respondent Pittsburgh Plate Glass Co. is a mem
ber of said respondent association with approximately thirty-eight 
distributing establishments, for each of which it holds a full mem
bership in said association. 

PAn. 4. Respondent Pittsburgh Plate Glass Co. is engaged in the 
business of manufacturing window glass and other glass products, 
and of selling and distributing the same throughout the United 
States. It maintains and operates factories or manufacturing plants 
at Creighton, Pa., Ford City, Pa., Ellwood, Ind., Kokomo, Ind., 
Crystal City, Mo., Mt. Vernon, Ohio, Clarksburg, 1V. Va., and Hen
l'iette, Ohio. It also maintains and operates approximately seventy
~hree warehouses and controls approximately forty-two stores located 
In many different states of the United States, from which it sells 
and distributes its manufactured glass products to dealers and con
sumers located in the same and different States. In the sale and 
distribution of its glass products respondent causes the same to be 
shipped and transported from its said factories to such warehouses 
and to purchasers in the various States and from the said warehouses 
and stores to buyers located in many cases in states other than the 
State in which such warehouse or store is located. The major portion 
of respondent's said :rn:oducts are so transported from one State to 
another and between and among the several States of the United 
States. In the course and conduct of its said business, said respond
ent is engaged in making sales of and distributing its said products 
in the course of interstate commerce. Said respondent in numerous 
cases sells its glass products to distributors who are in competition 
With it in the sale of such products to other dealers and consulJlers. 

PAn. 5. Respondents Libby-Owens-Ford Glass Co., American ·win
dow Glass Co., Adamston Flat Glass Co., Rolland Glass Co., Scohy 
Sheet Glass Co., Blackford 1Vindow Glass Co., and Harding Glass 
Co., are, and each of them is engaged in the business of manufactur
ing window glass and fla.t glass products and of distributing and 
selling the same in many different States of the United States. Cer
tain of these respondents manufacture and sell other glass products. 
In the course and conduct of their respective businesses, said respond
ents and each of them causes to be shipped and transported the 
products so manufactured by them from the place of manufacture to, 
into and through States of the United States other than said state 
of manufacture, and receive and accept orders for such products 



1236 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25 F. T. C. 

which are filled by the shipment of such goods, to, into and through 
the various States of the United States. Each of said respondents 
is engaged in making sales of and distributing their said products 
in the course of interstate commerce. 

PAR. 6. Respondent Fourco Glass Co. owns the capital stock of 
and controls respondent Harding Glass Co. Respondent Fourco 
Glass Co. is engaged in the business of selling and distributing the 
window glass manufactured by respondents Harding Glass Co., 
Adamston Flat Glass Co., Rolland Glass Co., Scohy Sheet Glass Co. 
and Blackford 'Vindow Glass Co. In the course and conduct of its 
business said respondent Fourco Glass Co. sells the products of said 
named respondents and acts generally as an exclusive selling agent 
for them on a commission basis. In the sale and distribution of 
said products respondent Fourco Glass Co. accepts orders for the 
same fl'Om purchasers and allocates said orders among and transmits 
them to said manufacturers. Said orders are so accepted from and 
transmitted to and through states of the United States other than the 
State of 'Vest Virginia, where said respondent has its principal place 
of business. Respondent Fourco Glass Co. is engaged in selling and 
distributing said products in the course of interstate commerce. Said 
respondent Fourco Glass Co. is an associate member of respondent 
National Glass. Distributors Association. 

PAn. 7. Respondent manufacturers are in competition among them· 
selves, except insofar as their said competition has been hindered, 
lessened, restricted or restrained or potential competition among 
them forestalled by their practices and methods hereinafter particu
larly described and set forth. There are other manufacturers of glas:> 
products, particularly window glass, who sell and distribute said. 
products in the various States of the United States, and who, in the 
ordinary course of their business, seek the same customers that are 
sought by one or more of respondent manufacturers. These non
member manufacturers also cause their glass products to be shipped 
and transported from the various points of production or importa
tion in certain states through and into other states of the United 
States. They are also in competition among themselves and with 
respondent manufacturers except insofar as their said competition 
has been hindered, lessened, restricted or restrained or potential com
petition, forestalled as a result of the use by respondent manufac
turers of the practices aml methods hereafter described. Respondent 
The Window Glass Manufacturers Association and its officers and 
directors are not engaged in commerce, but are engaged in unfair 
methods, hereafter described, which directly affect competition among 
respondent manufacturers, and substantially among respondent 
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manufacturers and other manufacturers, and also directly affect com
petition in the sale of window glass and other glass products, between 
and among dealers and distributors who sell said products for the 
manufacturer or buy them for resale and resell the same in commerce 
in and among the various States of the United States. 

PAn. 8. Respondent National Glass Distributors Association was 
organized in 1914 for the avowed purpose of promoting the general 
welfare of its members engaged in the window glass jobbing busi
ness. Its membership purports to be limited to any form of enter
prise (including jobbing warehouses owned, operated or controlled 
by manufacturers) whose business consists of the purchasing for 
resale of flat glass from manufacturers, (foreign and domestic) ; 
and the selling of same to glass dealers and to other wholesale buyers 
who purchase such products for re-sale and/or ultilization; the 
warehousing and maintaining of such products in jobbing establish
ments commensurate with the needs of the community and the inci
dental rehandling, cutting, processing, or otherwise working or han
dling such products, excluding such processing as changes the prod
ucts of this trade into the products of another trade or industry; but 
said membership includes many manufacturers, processors, and enter
prises who do not do business in the manner stated, do not have the 
facilities specified, and who sell to consumers. The membership is 
divided into five ( 5) divisions covering the United States: Eastern 
Division with approximately 2G members; 'Vestern Division with 
approximately 6G members; Pacific Coast Division with approxi
mately 15 members; Southeast Division with approximately 11 mem
bers; and Southwest Division with approximately 27 members. The 
activities and policies of said association are directed by its officers 
and executive committee named as respondents herein. Said associa
tion and its officers and executive committee are not engaged in com
merce but are engaged in unfair methods, as hereafter described, 
which directly and substantially affect competition among manufac
turers and among distributors and dealers selling and distributing 
glass products in interstate commerce in the United States. 

PAn. 9. Respondent distributors, being the members of The National 
Glass Distributors Association, are in competition with one another 
in the sale or resale and distribution of glass products to dealers and 
consumers in the various localities and trade areas in the United 
States in which they respectively operate, except insofar as their said 
competition has been hindered, lessened, restricted, or restrained or 
potential competition among them forestalled by their practices and 
methods hereinafter specifically described and set forth. There are 
numerous other dealers and distributors dealing in glass products 
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who are engaged in the resale and distribution of such products to 
dealers and consumers in the various localities and trade areas in the 
United States in competition with one another and with one or morB 
of respondent distributors, except insofar as such competition bas 
been hindered, lessened, restricted or restrained by or potential com
petition among them forestalled by the use by respondent distribu
tors and the other respondents named herein of the practices and 
lnethods hereafter described. All or nearly all of respondent dis
tributors and their competitors above mentioned are engaged in pur
chasing glass products which are transported from one state to and 
through other states as a result of such purchases and in reselling 
said products in many instances to buyers ordering such products for 
delivery in States other than the State in which the seller and the 
product are located when the order is so placed. All of said respond
ent distributors are engaged in unfair methods, as hereafter set forth, 
which directly and substantially affect competition among themselves, 
and between themselves and other dealers, and among manufacturers 
of glass products. 

PAR. 10. Respondent manufacturers above named, who constitute 
the membership of respondent Window Glass Manufacturers' Asso
ciation, own and control practically all of the factories producing 
window glass in the United States and produce most of the window 
glass sold and distributed in this country. Such respondent manu
facturers are able to and do determine and control the prices and 
terms at which and conditions under which window glass is sold and 
distributed by manufacturers throughout the United States. Said 
members of respondent National Glass Distributors Association con
stitute a group of distributors so large and influential in the trade as 
to be able by themselves and in cooperation with respondent manu
facturers to control and influence the flow of trade and channels of 
distribution in window glass throughout the country, as well as the 
prices at which, and the terms and conditions under which non
member distributors of window glass buy and resell such products. 

PAR. 11. Respondent officers, directors and members of the Win
dow Glass Manufacturers' Association are banded and allied together 
in said association to carry into effect certain policies, practices, and 
methods relating to the manufacture, sale and distribution of window 
glass, hereinafter more particularly described. Respondent officers, 
executive committeemen, and members of respondent National Glass 
Distributors' Association are likewise banded and allied together in 
their said association to carry into effect certain policies, practices 
and methods relating to the sale and distribution of window glass, 
also hereinafter more specifically described. Said respondent officers, 
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directors, executive committeemen, and members direct and control 
the policies of their respective associations and act collectively and 
concertedly through said associations as a medium of enforcing such 
policies and making the same effective. 

PAR. 12. Respondents named herein have since about 1935 agreed 
and conspired, combined and confederated together and with others, 
and have united in and pursued a common and concerted course of 
action and undertaking, among themselves and with others, to adopt, 
follow, carry out, enforce, fix, and maintain throughout the United 
States, certain monopolistic prices, policies, sales methods and trade 
practices, hereinafter described, which said respondents have agreed 
to and adhered to themselves and which they have attempted to and 
have, by coercion and compulsion imposed upon and on glass manu
facturers, distributors and dealers who were not permitted to be Oi' 

did not desire to be members of either of respondent associations, 
and others, to the substantial or potential injury of some of such 
manufacturers, distributors, and dealers and of ultimate purchasers 
and consumers of glass generally. 

PAR. 13. The said monopolistic policies, sales methods, trade prac
tices and prices referred to in the preceding paragraph and which 
were so adopted, fixed and put into effect are as follows: 

1. A policy and practice of requiring that all buyers of window 
glass from respondent manufacturers be arbitrarily classified either 
ns "quantity buyers" or "carload lot buyers." 

2. A policy and practice of requiring that each of respondent 
manufacturers publish only one window glass price list, showing 
prices to those classified as "quantity buyers" only and issued to and 
available to such "quantity buyers" exclusively. 

3. A policy and practice of requiring that price lists for window 
glass to "carload lot buyers'' be published only by respondent Na
tional Glass Distributors' Association, and distributed only by the 
members of said association. 

4. A policy and practice of requiring that all "carload lot buyers" 
and other buyers except those classified as "quantity buyers" be re
quired and compelled to purchase window glass from such so-called 
"quantity buyers" or from respondent manufacturers through such 
"quantity buyers." 

5. A policy and practice of requiring that all "carload lot buyers" 
and other buyers except those classified as "quantity buyers" be 
required and compelled to pay 7%% more or a greater excess for 
window glass of the same grade and quality than the price quoted to 
and paid by those classified as "quantity buyers." 
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6. A policy and practice of requiring that said 7%% differential 
be divided, 2%% to the manufacturer and 5% to the so-called 
"quantity buyer." 

7. A policy and practice of requiring that quotations of price 
for window glass by those classified as "quantity buyers" be confined 
to a restricted trade area of the particular authorized "quantity 
buyer" and that such particular "quantity buyer" accept no orders 
for window glass for transmission to the manufacturer from dealers 
located outside a designated trade area. 

8. A policy and practice of requiring that a "white list" of so
called "quantity buyers" be agreed upon, published and adhered to, 
and that no dealer not included in such "white list" be permitted 
to purchase window glass direct from the manufacturer at the price 
quoted by the manufacturer to those included in such list. 

9. A policy and practice of requiring that admittance to such 
"white list" of quantity buyers be denied to all dealers until after 
complete investigation by the secretary of the respondent 'Vindow 
Glass Manufacturers Association and that admission to said list 
be arbitrarily denied for any reason sufficient to said secretary or 
to said association. 

10. A policy and practice resulting in blacklisting certain dealers 
as ineligible for admittance to said "quantity buyers' white list" or 
as ineligible to continue to be included on such "white list." 

11. A policy and practice of precluding any two or more dealers 
from making pooled purchases of window glass in carload lots. 

12. A policy and practice of precluding a carload lot buyer of 
window glass from reconsigning or diverting said carload to some 
other dealer. 

13. A policy and practice of enabling the so-called "quantity buy
ers" to purchase window glass from the manufacturers at the manu
facturers' list price and of denying this privilege to all other buyers. 

14. A policy and practice used by respondent manufacturers of 
simultaneously issuing and of using identical price lists for window 
glass, and making effective substantially the same trade discounts 
from each manufacturer's list. 

15. A policy and practice used by respondent manufacturers of 
agreeing upon and fixing and maintaining the prices at which and 
the terms upon which their said window and. other glass should be 
and was offered for sale and sold. 

16. A policy and practice by which prices on window glass to 
"carload. buyers" was and is fixed and maintained at 7%% more 
than the price quoted by respondent manufacturers to said approved 
"quantity buyers." 
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17. A policy and practice of supervising and directing the prac
tices and policies of dealers reselling window glass to other dealers 
and consumers, of causing resale prices for such window glass to be 
fixed and maintained and generally of controlling resale markets 
and outlets for such product. 

18. Generally, a policy and practice which was designed to and 
tended to monopolize the manufacture, sale, and distribution of win
dow glass in the respondents named herein. 

PAR. 14'. That for the purpose of making such sales practices and 
policies and pricing methods effective, and of requiring compliance 
therewith and observance thereof by all dealers in window glass 
throughout the UnitBd States, said respondent associations, acting 
through their officers, directors, and executive committee, and with 
the knowledge, consent, approval, and active cooperation and par
ticipation of respondent members and other members, and the indi
vidual respondents named herein or one or more of them, acting in 
furtherance of and in pursuance of the general plan, undertaking, 
conspiracy, and policy, have collectively as groups or individually 
done the following things: 

1. Formulated, adopted, followed, carried out, enforced, imposed, 
and made effective the policies, practices, and methods described in 
the proceding paragraph. 

2. Held official and unofficial meetings of said associations at which 
the policies and practices hereinabove described were discussed, 
adopted and agreed to, and issued and distributed bulletins, circulars, 
letters, price lists, and other printed matter, and distributed the same 
among the members of said associations and others, announcing the 
adoption of the policies, practices and requirements referred to and 
the imposition of the same upon all affected thereby. 

3. Classified all buyers of window glass from manufacturers 
throughout the United States either as "quantity buyers" or "car
load lot buyers." 

4. Each of respondent manufacturers has published a single win
dow glass price list quoting prices to approved "quantity buyers" 
only and issued said price lists to such "quantity buyers" exclusively. 

5. Respondent National Glass Distributors Association has issued 
price lists for window glass to "carload lot buyers" for glass to be 
purchased from respondent manufacturers. 

6. Respondent manufacturers have and do refuse to sell window 
glass in carload lots directly to any buyer except approved "quan
tity buyers." 

7. Respondent manufacturers have compelled all "carload lot 
buyers" of window glass to purchase such glass through the members 
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of the National Glass Distributors Association or through approved 
"quantity buyers." 

8. Members of the National Glass Distributors Association have 
issued price lists to "carload lot buyers" and made the same available 
only to certain buyers whom they considered eligible to buy in car
load lots. 

9. Respondent distributors have refused to accept orders for car
load lots of window glass for transmission to the manufacturers from 
dealers located outside of their respective restricted trade areas. 

10. Respondents generally have formulated and published a "white 
list" of "quantity buyers" who were authorized to purchase direct 
from the manufacturers at the manufacturers' list price and arbitrar
ily included and excluded certain dealers from said "white list." 

11. Respondent manufacturers have issued identical price lists 
simultaneously and offered substantially the same trade discounts 
from each particular list. 

12. Respondents geneerally have issued bulletins, circulars and other 
printed matter listing the names and addresses of said authorized 
"quantity buyers" and setting forth the plan and policy which would 
be fo1lowed in marketing window glass to dealers in the United 
States. 

13. Respondents generally have sought and obtained promises and 
assurances of cooperation from ane another in establishing and mak
in6 effective the sales practices, policies and pricing methods herein
above described. 

14. Respondent manufacturers have sold window glass to numerous 
"carload lot buyers'' at prices 7lfz% greater than those at which sales 
were made to "quantity buyers" for glass of the same grade and 
quality. 

15. Respondent manufacturers have diverted orders for carloads of 
window glass from "carload lot buyers" to so-called "quantity buyers" 
and filled such orders by direct shipment to the carload lot buyer at a 
7lfz% mark-up over the manufacturers' list prices for such products. 

16. Respondent manufacturers have agreed upon and fixed and 
maintained the prices, terms and trade discounts at which their said 
window glass was offered for sale and sold. 

17. Respondent distributors have induced respondent manufac
turers to grant them discriminatory prices and have received and 
accepted such discriminatory prices. 

18. Respondents generally have exchanged information with ref
erence to their respective businesses and activities which was used 
in furtherance of the policies and methods referred to. 
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19. Respondents generally have supervised and investigated the 
practices and policies of dealers engaged in reselling window glass 
to other dealers and to consumers and the prices at which such 
product was so resold, and have prevented some dealers who did not 
conform to their practices, policies, and prices from buying window 
glass at the manufacturers' list price or in carload lots, and have 
acted concertedly to maintain certain resale prices agreed upon, to 
control resale markets and to coercively require recalcitrant dealers 
to conform to such practices and methods. 

PAR. 15. The capacity, tendency, and effect of said plan, agreement, 
combination, conspiracy, undertaking, policies, and methods, and 
the said acts and practices of said respondents in pursuance thereof, 
are and have been: 

1. To monopolize in said respondent manufacturers the business 
of manufacturing and of selling and distributing window glass to 
distributors in the United States. 

2. To monopolize in said respondent distributors the opportunity 
to purchase window glass from the manufacturers at the manufac
turers' list price. 

3. To fix and maintain the prices at and conditions under which 
such window glass is sold by the manufacturers. 

4. To fix and maintain the prices at and conditions under which 
window glass is resold by distributors to dealers and consumers. 

5. To bring about an unlawful discrimination in the prices at 
which window glass is sold by the manufacturers to different 
purchasers. 

6. To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in the window glass trade 11nd industry and to 
deprive the purch11sing and consuming public of advantages in price, 
service, and other considerations which they would receive and enjoy 
under conditions of normal and unobstructed or free and fair com
petition in said trade and industry; and to otherwise operate as a 
restraint upon and a detriment to the freedom of fair and legitimate 
-competition in such trade and industry. 

7. To substantially increase the cost to purchasers of such window 
glass. 

8. To suppress, eliminate, and discriminate against small business 
enterprises which are or have been engaged or desire to engage in 
manufacturing, selling, or distributing window glass. 

9. To obstruct and prevent the establishment of new distributors 
o0f window glass. 
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10. To suppress and eliminate all price competition among manu
facturers in the sale of window glass and among distributors in the 
resale thereof. 

11. To eliminate all sales of window glass through sales agencies 
or brokers. 

12. To burden, hamper, and interfere with the normal and natural 
flow of trade and commerce in window glass, into, through and from 
the various States of the United States; and to injure the competitors 
of individual respondents by unfairly diverting business and trade 
from them, depriving them thereof, and otherwise driving or freez
ing them out of business. 

13. To prejudice and injure manufacturers, dealers, distributors, 
and others who do not conform to respondent's program or methods or 
who do not desire to conform to them, but are compelled to do so 
by the concerted action of respondents herein alleged. 

PAR. 16. The above alleged acts and things done by respondents 
have a dangerous tendency unduly to hinder competition in the win
dow glass trade throughout the United States, and to create a 
monopoly thereof in the hands of respondents and constitute unfair 
methods of competition in commerce within the meaning of Section 
5 of an Act of Congress entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
approved September 26th, 1914. 

Count 2 

PARAGRAPH 1. Paragraphs 1 to 15 inclusive of count 1 hereof are 
hereby adopted and made a part of this charge as fully as if set out 
herein verbatim. 

PAR. 2. All of the respondents herein named have since sometime 
prior to June 16, 1936, conspired and confederated together to bring 
about and have brought about and made effective a policy and system 
whereby respondent manufacturers discriminate and have discrimi
nated in price between different purchasers of window glass of like 
grade and quality, in the manner hereinabove set forth, with the 
effect of lessening competition and tending to create a ·monopoly in 
said line of commerce and with the effect of injuring, destroying and 
preventing competition between and among such "quantity buyers" 
and such "carload lot buyers" and between and among the customers 
of such buyers purchasing such product for resale to consumers. 

PAR. 3. In the course and conduct of their respecti\'e businesses 
as above described, respondent manufacturers since sometime prior 
to ,J nne 19th, Hl36, have discriminated in price ami are now discrim
inating in price between different purchasers buying window glass 
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of like grade and quality in interstate commerce for re-sale to deal
ers and consumers, by charging some of their said purchasers of 
window glass higher prices than those charged other of their said 
purchasers, competitively engaged. one with the other in the resale 
of said prod.ucts within the United States. Said d.iscriminations 
consist in the imposition of a mark-up of 1¥2% upon all "carload 
lot buyers" over and above the manufacturers' list price at which 
window glass has been and is being sold to the so-called "quantity 
huyers." 

PAR. 4. Respondent members of the National Glass Distributors 
Association have knowingly induced said respondent manufacturers 
to so d.iscriminate in price as charged in the preceding paragraph 
hereof and have knowingly received such discriminations in price on 
purchase of window glass made by them. 

PAR. 5. The general effect of said systematic discriminations in 
price so m'ade by respond.ent manufacturers and induced and re
ceived by respondent distributors has been or may be substantially 
to lessen competition and tend to create a monopoly in the manu
facture, sale, and distribution of window glass and to injure, destroy 
and prevent competition between and among respondent distributors 
and their competitors and between and among customers of each. 

PAn. 6. The foregoing alleged acts of the said respondents are 
in violation of Section 2A and Section 2F of said Act of Congress 
approved June 19, 193G entitled "An Act to amend Section 2 of 
the Act entitled 'An Act to supplement existing hnvs against un
lawful restraints and monopolies and for other purposes' approved 
October 15, 1914 as amended (U. S. C. Title 15, Section 13), and 
for other purposes." 

REPORT, FINDINGS AS TO TilE FACTS, AND OnnEn 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
(the Federal Trade CLmmission Act) and pnrsuant to the pro
visions of an Act of Congress a.pproYed October 15, HJ14, entitled 
"An Act to supplement existing la\YS against unlawful restraints 
u nd monopolies anrl for other purposes" (the Clayton Act), ns 
amended by "An Act to amend Section 2 of the Act entitled 'An Act 
to supplement existing laws against unlawful restmints and monop
olies and for other purposes' approved October 15, 1914 as nmemled 
(U. S. C. Title 15, Section 13), antl for other purposes" (the Rob
insoll-Patman Act), the Federal Traue Commission, on June 1G, 
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1937, issued, and subsequently served, its complaint in this proceed
ing upon the respondents named in the caption hereof, charging 
them with the use of unfair methods of competition in commerce, 
in violation of the provisions of said Federal Trade Commission 
Act, and with acts and practices in violation of subsections (a) and 
(f) of Section 2 of said Robinson-Patman Act. 

After the issuance and service of said complaint, said respondents 
filed their answer to the complaint, in which respondents admitted, 
±or the purposes of this proceeding only, all the material allegations 
of said complaint, except those contained in sub-paragraphs 14 and 
15, paragraph 13, sub-paragraphs 11 and 16 of paragraph 14 and 
fub-paragraph 10 of paragraph 15, thereof. Said respondents also 
consented in said answer that the Commission might proceed to 
make its findings of fact without further proceedings and that an 
m·der might issue and be served upon the respondents requiring 
them to cease and desist from the unfair methods of ·competition 
und the violations of law alleged in the complaint. The said Com
mission having duly considered the above and being fully advised 
jn the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
<lra wn therefrom. 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent Pittsburgh Plate Glass Company is a 
corporation organized and existing under the laws of Pennsylvania 
with its principal office and place of business located in the Grant 
Building, Pittsburgh, Pa. 

Respondent I~ibbey-Owens-Ford Glass Co. is a corpomtion or
ganized and existing under the laws of the State of Ohio with its 
principal office and place of business located in the Nicholas Building, 
Toledo, Ohio. 

Uespondent American Window Glass Co. is a corporation organ
ized and existing under the laws of Pennsylvania with its principal 
office and place of business located in the Farmers Dank Building, 
Pittsburgh, Pa. 

Respondent Fourco Glass Co. is a corporation organized and exist· 
ing under the laws of the State of 'Vest Virginia with its principal 
office and place of business located at Clarksburg, ,V, V a. 

Respondent Harding Glass Co. is a corporation organized and ex
isting under the Jaws of the State of 'Vest Virginia with its principal 
office and place of business located at Fort Smith. Ark. 



PITTSBURGH PLATE GLASS CO., ET AL. 1247 

122S Findings 

Respondent Adamston Flat Glass Co. is a corporation organized 
and existing under the laws of the State of West Virginia with its 
principal office and place of business located at Clarksburg, W. Va. 

Respondent Rolland Glass Co. is a corporation organized and ex
isting under the laws of the State of West Virginia with its principal 
office and place of business located at Clarksburg, ·w. Va. 

Respondent Scohy Sheet Glass Co. is a corporation organized and 
existing under the laws of the State of West Virginia, with its prin
cipal office and place of busineRs located at Sistersville,· W. Va. 

Uespondent Blackford ·window Glass Co. is a corporation organ
ized and existing under the laws of the State of Indiana with its 
principal office and place of business located at Vincennes, Ind. 

PAR. 2. Respondent The "\Vindow Glass Manufacturers Association 
is an unincorporated association with its principal office and place of 
business located at 19 W. 44th St., New York, N. Y. The officers of 
said association in 1936 were respondent ""William L. Monro, pres
ident, who is likewise president of respondent American Window 
Glass Co., Pittsburgh, Pa.; respondent Frank Bastin, vice president, 
who was the president of respondent Dlackford 1Vindow Glass Co., 
Vincennes, Ind.; and respondent Charles R. Stevenson, secretary
treasurer, of 19 W. 44th St., New York, N. Y. The officers of said 
Association are at present ·william L. Monro, president, who is like
wise preRident of respondent American 1Vindow Glass Company; 
Eugene Rolland, vice president who is president of respondent Rol
land Glass Company; and respondent, Charles R. Stevenson, sec
l'etary-treasurer. The membership of said respondent association 
consists of respondents Adamston Flat Glass Co., American ·window 
Glass Co., Blackford Window Glass Co., Harding Glass Co.,.Libbey
Owens-Ford Co., Pittsburgh Plate Glass Co., Rolland Glass Co., 
and Scoby Sheet Glass Co. Said respondent members are herein
after collectively referred to for convenience as "respondent manu
facturers." 

PAR. 3. Uespondent The National Glass Distributors Association 
1s an unincorporated association with its principal office and place 
of business located at 2217 Tribune Tower, Chicago, Ill. 

The offieers of said respondent association in 193G were respondents 
G. G. Postlewait, president and vice president, a representative of 
t·espondent Postlewait Glass Co., Kansas City, Mo.; respondent N. 
J. Klein, vire president, a represt>ntative of respondent Patek Bros. 
Inc., 1\Iilwaukee, "\Vis.; reRpondent J. J. Gibian, vice president, a. 
representative of respondent Schrenk & Co., Hoboken, N.J.; respond
ent W. F. Bennett, vice president, a representative of respondent 
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Bennett Glass Co., Salt Lake City, Utah; respondent T. W. Pritchard, 
vice president, a representative of respondent Pritchard Pttint & 
Glass Co., Charlotte, N. C.; and respondent North Storms, sec
retary-treasurer, of 2217 Tribune Tower, Chicago, Ill. The present 
officers of said respondent association are: president, 'Villiam 
Plummer, Jr., a representative of respondent Hires Turner Glass 
Co., Philadelphia, Pa.; vice presidents, Ben Newton of Semon Bache 
& Co., New York, N. Y.; N. J. Klein of Patek Brothers, Inc., Mil
waukee, 'Vis.; 'Vallace F. Bennett of Bennett Glass & Paint Co., 
Salt Lake City, Utah; T. W. Pritchard of Pritchard Paint & Glass 
Co., Charlotte, N.C.; G. G. Postlewait of Po.stlewait Glass Co., Kansas 
City, Mo.; and Harold Florman of Florman Manufacturing Co., 
Pueblo, Colo.; and secretary-treasurer, respondent North Storms. 

The executive committee of said respondent association is com
posed of approximately twenty-four individuals who respectively 
represent individual members. Among such executive committeemen 
in 1936 were respondent S. C. Gilmore, a representative of respond
ent Hires Turner Glass Co.; respondent George L. Heater, a repre
sentative of respond<.'nt Toledo Plate and 'Vindow Glass Co.; re
spondent A. H. Brawner, a representative of respondent ,V. P. 
Fuller and Co.; respondent S. E. Binswanger, a representative of 
respondent Binswanger and Co.; and respondents 'I'. E. Jackson and 
R. B. Tucker, representatives of respondent Pittsburgh Plate Glass 
Co. at Dallas, 'fex., and Pittsburgh, Pa. respectively. Said executive 
committee at the present time is composed of: J. J. Gibian of Schrenk 
& Company, Hoboken, N.J.; Geo. E. Hills of Boston Plate & 'Vindow 
Glass Co., Boston, Mass.; E. J. Lienert of Buffalo Plate & Window 
Glass Corp., Buffalo, N. Y.; Adolph Maeulen, of Williamsport Mir· 
ror & Glass Co., Williamsport, Pa.; J. J. Tanyan, of Pittsburgh Plate 
Glass Co., Brooklyn, N. Y.; G. Frank ·wallace of Syracuse Glass 
Company, Syracuse, N. Y.; R. J. Clemens of Standard Glass & Paint 
Company, Des Moines, Iowa; A. E. Clerihew of Forman, Ford & Co., 
.Minneapolis, Minn.; Arthur Dole, Jr., of Hooker Glass & Paint 
Mfg. Co., Chicago, Ill.; George L. Heater of The Toledo Plate & 
Window Glass Co., Toledo, Ohio; L. B. Huguenor of Pittsburgh 
Plate Glass Co., Chicago, Ill.; C. W. Kendle of Central Glass Co., 
Louisville, Ky.; D. H. Startsman of The Wm. Glenny Glass Com
pany, Cincinnati, Ohio; Robert J. Fulton of Raphael Glass Co., 
Los Angeles, Calif.; Rudolph Habenicht of Habenicht & Howlett, 
San Francisco, Calif.; Ben Tyre of Tyre Bros. Glass & Paint Co., 
Inc., Los Angeles, Calif.; S. E. Binswanger of Binswanger & Com
pany, Richmond, Va.; II. A. Birchall of Pittsburgh Plate Glass Co., 
Roanoke, Va.; D. G. Spille of Hires Turner Glass Co., 'Vashington, 
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D. C.; M:. S. ninswanger of Binswanger & Co., Memphis, Tenn.; C. 
L. Dickmann of C. L. Dickmann Glass Co., :Muskogee, Okla.; T. 
E. Jackson of Pittsburgh Plate Glass Co., Dallas, Tex.; A. G. 
Hardy of Pittsburgh Plate Glass Co., Denver, Colo.; ,V. R. 
McFarland of McMurtry Manufacturing Co., Denver, Colo.; G. A. 
Vaughan of Southwestern Sash & Door Co., Albuquerque, N. 1\fex.; 
and R. n. Tucker of Pittsburgh Plate Glass Co., Pittsburgh, Pa. 

The membership of said respondent association is principally made 
Up of corporations, firms, and partnerships dealing in and dis
tributing glass products, particularly window glass. Among the 
:rnembers of said respondent association are respondent Postlewait 
Glass Co., a corporation, with its principal office and place of busi
ness in Kansas City, 1\fo.; respondent Patek Bros., Inc., a corporation, 
with its principal office and place of business located at Milwaukee, 
Wis.; respondent Schrenk & Co., a corporation, with its principal 
office and place of business in Hoboken, N. J.; respondent Bennett 
Glass Co., a corporation, with its principal office and place of busi
ness located in Salt Lake City, Utah; respondent Pritchard Paint 
& Glass Co., a corporation, with its principal office aml place of 
business located in Charlotte, N. C.; respondent Hires Tnmer Glass 
Co.; a corporation, with its principal office and place of business 
located at Philadelphia, Pa.; respondent Toledo Plate and Window 
Glass Glass Co., a corporation, with its principal ofiice and place of 
business located at Toledo, Ohio; respondent ,V. P. Fuller and Co., 
a corporation, with its principal office and place of business located 
at San Francisco, Calif.; respondent Binswanger and Co., a cor
poration, with its principal office and place of business located at 
Richmond, Va. The above named members of said association do 
not constitute the entire membership thereof but are representative 
:rnembers of said association. All members of said association were 
also made respondents herein, as a class, of which those specifically 
named are representative of the whole. Said respondent members 
are hereinafter collectively referred to for convenience as "respondm~t 
distributors." · · 

Respondent manufacturers, except respondent Pittsburgh Plate 
Glass Co., are associate members of said respondent National Glass 
Distributors Assn. Respondent Pittsburgh Plate Glass Co. is a mem
ber of said respondent association with approximately seventy dis
tributing establishments, for thirty-eight of which it holds a full 
membership in said association. 

PAR. 4. Respondent Pittsburgh Plate Glass Co. is engaged in the 
business of manufacturing window glass and other glass products, 
and of selling and distributing the same thronghont the United 
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States. It maintains and operates factories or manufacturing plants 
at Cre.ighton, Pa., Ford City, Pa., Ellwood, Ind., Kokomo, Ind., 
Crystal City, Mo., Mt. Vernon, Ohio, Clarksburg, ,V. Va., and Henry
etta, Okla. It also maintains and operates approximately seventy 
warehouses located in many different States of the United States, 
from which it sells and distributes its manufactured glass products 
to dealers and consumers located in the same and different States. 
In the sale and distribution of its glass products respondent causes 
the same to be shipped and transported from its said factories to such 
warehouses and to purchasers in the various States and from the said 
warehouses to buyers located in many cases in States other than the 
State in which such warehouse is located. The major portion of 
respondent's said products are so tranported from one State to an
other and between and among the several States of the United States. 
In the course and conduct of its said business, said respondent is 
engaged in making sales of and distributing its said products in the 
course of interstate commerce. Said respondent in n'umerous cases 
sells its glass products to distributors who are in competition with 
it in the sale of such products to other dealers llml consnnwrs. 

PAn. 5. Uespondent Libbey-Owens-Ford Glass Co., American 
Window Glass Co., Adamston Flat Glass Co., Rolland Glass Co., 
Schohy Sheet Glass Co., Blackford Window Glass Co., and Harding 
Glass Co., are and each of thrm is engaged in the business of manu
faetnring window glass and flat glass products and of distributing 
and selling the same in many different States of the United States. 
Certain of these respondents manufacture aJHl sell ot lwr glass 
products. In the course and conuuct of their respective bnsine!'ses, 
said respondents and each of them causPs to be shipped and trans
ported the products so manufactured by tlwm from the plaee of 
manufacture to, into awl through States of the United States other 
than said State of manufacture, and. receive and accept orders for 
such products which are filled by the shipment of such goods, to, into 
and through the various States of the United States. Each of said re
spondents is engaged in making sales of and distributing their said 
products in the course of interstate commerce. 

PAn. 6. Respondent Fourco Glass Co. owns the eapit.al stock of nnd 
controls respondent Harding Glass Co. Respoll(lent Fourco Glass 
Co. is engnged in the business of selling and distributing thP wiJHlow 
glass manufactured by respondents Hardin~ Glass Co., Adamston 
Flnt Glass Co., Rolland Glass Co., Schohy Sheet Glass Co., and 
Blackford 'Vindow Glass Co. In the course and conduct of its 
business sn.id respondent Fourco Glass Co. sells the products of said 
named respondents and acts generally as an exclusive selling agent for 
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them on a commission basis. In the sale and Jistribution of said. 
products respondent Fourco Glass Co. accepts orders for the same from 
purchasers and allocates said orders among and transmits them to said 
manufacturers. Said orders are so accepted from and transmitted 
io and through St!ttes of the United States other than the State of 
West Virginia, where said respondent has its principal place of busi
ness. Respondent Fourco Glass Co. is engaged in selling and dis
tributing said products in the course of interstate commerce. 

PAR 7. Respondent manufacturers are in competition among them
selves, except insofar as their said competit)on has been hintleretl, 
lessened, restricted, or restrained or potentinl competition among 
them forestalled by their practices and methods hereinafter pnrlicu
larly described and set forth. There are other manufacturers of 
glass products, particularly window glass, who sell and tlistribute 
said products in the various States of the United States, and who, 
in the ordinary course of their business, seek the same customers 
that are sought by one or more of respondent manufacturers. These 
nonmember manufacturers also cause their glass prouuds to be 
shipped and transported from the various points of production or 
importation in certain States through and into otlter States of the 
United States. They are also in competition among themselves and 
with respondent manufacturers except insofar as· their sa.id com
petition has been hindered, lessened, restricted, or restrained or 
potential competition forestalled as a result of the use by respondent 
manufacturers of the practices and methods hereafter described. 
Respondent The 'Vindow Glass Manufacturers Association and .its 
officers and directors are not engaged in commerce, but are engaged 
in unfair methods, hereafter described, which directly affect com
petition among respondent manufacturers, and also directly affect 
competition in the sale of window glass and other glass products, 
between and among dealers and distributors who sell said products 
for the manufacturer or buy them for resale and resell the same in 
commerce in and among the various States of the United States. 

PAR. 8. Respondent National Glass Distributors Association was 
organized in 1914 for the avowed purpose of promoting the general 
\Yelfare of its members engaged in the wiudow glass jobbing busi
ness. Its membership purports to be limited to any form of enter
prise (including jobbing warehouses owned, operated or controlled 
by manufacturers) whose busi91ess consists of the purchasing for 
resale of flat glass from manufacturers (foreign and domestic) ; 
and the selling of same to glass dealers and to other wholesale buyers 
who purchase such products for resale and/or utilization; the ware
housing and maintaining of such products in jobbing establishments 
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commensurate with the needs of the community and the incidental 
rehandling, cutting, processing, or otherwise working or handling 
such products, excluding such processing as changes the products 
of this trade into the products of another trade or industry; but 
said membership includes some manufacturers; and also includes 
enterprises who do not do business in the manner stated, do not 
have the facilities specified, and who sell to consumers. The mem
bership is divided into five ( 5) divisions covering the United States: 
Eastern Division with approximately 34 members; Western Division 
with approximately 66 members; Pacific Coast Division with ap
proximately 17 members; Southeast Division with approximately 11 
members; Southwest Division with approximately 27 members; and 
Rocky .Mountain Division with approximately 6 members. The 
activities and policies of said association are directed by its officers 
and executive committee. Said asscciation and its officers and execu
tive committee are not engaged in commerce but are engaged in 
unfair methods, as hereafter described, which directly and substan
tially affect competition among manufacturers and among distrib
utors and dealers selling and distributing glass products in inter
state commerce in the United States. 

PAR. 9. Respondent distributors, being the members of The Na
tional Glass Distributors A!"sociation, are in competition with one 
another in the sale or resale and distribution of glass products to 
dealers and consumers in the various localities and trade areas in 
the United States in which they respectively operate, except inso
far as their said competition has been hindered, lessened, restricted 
or restrained or potential competition among them forestalled by 
their practices and methods hereinafter specifically described and 
set forth. There are numerous other dealers and distributors deal
ing in glass products who are engaged in the resale and distribution 
of such products to dealers and consumers in the various localities 
and trade areas in the United States in competition with one an
other and with one or more of respondent distributors, except inso
far as such competition has been hindered, lessened, restricted or 
restrained by or potential competition among them forestalled hy 
the use by respondent distributors and the other respondents named 
herein of the practices and methods hereafter described. All or 
nearly all of respondent distributors and their competitors above 
mentioned are engaged in purchasing glass products which are trans
ported from one State to and through other States as a result of 
!>uch purchases and in reselling said products in many instances 
to buyers ordering such products for delivery in States other than 
the State in which the seller and the product are located when the 
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order is so placed. All of said respondent distributors are engaged 
in unfair methods, as hereafter set forth, which directly and sub
stantially affect competition among themselves, and between them
selves and other dealers, and among manufacturers of glass products. 

PAR. 10. Respondent manufacturers above named, who consti
fute the membership of respondent Window Glass Manufacturers' 
Association, own and control practically all of the factories pro
ducing window glass in the United States and produce most of the 
window glass sold and distributed in this country. Such respondent 
manufacturers are able to influence the prices and terms at which 
and conditions under which window glass is sold by manufacturers 
throughout the United States. Said members of respondent National 
G:ass Distributors Associaticn constitute a group of distributors 
so large and influential in the trade as to be able by themselves and 
in cooperation with respondent manufacturers to influence the flow 
of trade and channels of distribution in window glass throughout 
the country, as well as the prices at which, and the terms and con
ditions under which distributors of window glass buy such products. 

PAR. 11. Respondent officers, directors, and members of the 'Vindow 
Glass Manufacturers' Association have been associated and allied 
together in said association to carry into effect certain policies, prac
tices and methods relating to the sale and distribution of window 
glass, hereinafter more particularly described. Respondent officers, 
executive committeemen and members of respondent National Glass 
Distributors' Association have been likewise associated and allied 
together in their said association to carry into effect certain policies, 
practices and methods relating to the sale and distribution of window 
glass, also hereinafter more specifically described. Said respondent 
officers, directors, executive committeemen, and members form and 
control the policies of their respective associations and act collec
tively and concertedly through said associations as a medi.um of 
making the same effective. 

PAR. 12. Respondents named. herein have since about 1935 agreed 
and conspired, combined and confederated together and with others, 
and have united in and pursued a common and concerted course of 
action and undertaking, among themselves and with others, to adopt, 
follow, carry out, enforce and maintain throughout the United States, 
certain policies, sales methods, and trade practices, hereinafter 
described, which said respondents have agreed to and adhered to 
themselves and which they have attempted to and have, by coercion 
and compulsion imposed upon glass distributors and dealers who 
were not permitted to be or did not desire to be members of respond
ent distributors association, and others, to the actual or potenti.al 
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mJury of some of such distributors and dealers and of nltimn.te 
purchasers and consumers of glass generally. 

PAR. 13. The said policies, sales methods and trade practices 
referred to in the preceding paragraph and which were so adopted 
and put into effect are as follows: 

1. A policy and practice by which all buyers of window glass fro111 
respondent manufacturers were classified either as "quantity buyers" 
defined as buyers purchasing a minimum of from 3,000 to 5,000 
50-foot boxes of window glass for stock per year, or "carload lot 
buyers," and a list of such quantity buyers was formulated, printed 
and circulated among respondents. 

2. A policy and practice by which each of respondent manufac
turers published only one window glass price list, showing prices to 
those classified as "quantity buyers" only and issued to and intended 
for use by such "quantity buyers" exclusively. 

3. A policy and practice as a result of which price lists for window 
glass to "carload lot buyers" were published exclusively by respond
ent National Glass Distributors' Association, and distributed only by 
the members of said association. · 

4. A policy and practice by which all "carload lot buyers" and 
other buyers except those classified as "quantity buyers" and placed 
on the "quantity buyers" list were required and compelled to pur
chase window glass from such so-called "quantity buyers" or front 
respondent manufacturers through such "quantity buyers." 

5. A policy and practice by which all "carload lot buyers" and 
other buyers except those classified as "quantity buyers" were required 
and compelled to pay up to 1%% more for window glass of the same 
grade and quality than the price quoted to and paid by those classified 
as "quantity buyers." 

6. A policy and practice of agreeing that on sales of window glass 
to carload lot buyers, the manufacturers were to receive 2Yz% and 
the quantity buyers 5% over the quoted list price charged quantity 
buyers by the manufacturers. 

7. A policy and practice by which sales of window glass by those 
classified as "quantity buyers" were confined to a restricted trade 
area of the particular authorized "quantity buyer" and such particu
lar "quantity buyer" accepted no orders or rarely acceptQd orders 
for window glass for transmission to the manufacturer from dealers 
located outside a designated trade area. 

8. A policy and practice by which admittance to such list of "quan
tity buyers" was granted or denied only after complete investigation 
by the secretttry of the respondent 'Window Glass Manufacturers 
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Association to determine eligibility as quantity buyers, the final 
decision being made by the association. 

9. A policy and practice of precluding any two or more dealers 
from making pooled purchases of window glass in carload lots. 

10. A policy and practice of precluding a carload lot buyer of 
window glass from reconsigning or diverting said carload to some 
other dealer. 

11. A policy and practice of supervising and directing the prac
tices and policies of dealers reselling window glass to other dealers 
and consumers, and generally of controlling distribution and outlets 
for such product. 

12. Generally, a policy and practice which tended to lessen and 
restrain competition in the sale and distribution of window glass in 
the United States. 

PAR. 14:. That for the purpose of making such sales practices and 
Policies and pricing methods effective, and of requiring compliance 
therewith and observance thereof by all dealers in window glass 
throughout the United States, said respondent associations, acting 
through their officers, directors and executive committee, and with 
the knowledge, consent, approval, and active cooperation and par
ticipation of respondent members and other members, and the indi
vidual respondents named herein or one or more of them, acting in 
furtherance of and in pursuance of the general plan, undertaking, 
conspiracy, and policy, have done the following things: 

1. Formulated, adopted, followed, carried out, enforced, imposed, 
and made effective the policies, practices, and methods described in 
the preceding paragraph. 

2. Held official and unofficial meetings of said associations at which 
the policies and practices hereinabove described were discussed, 
adopted, and agreed to, and issued and distributed bulletins, circu
lars, letters, and other printed matter, and distributed the same 
among the members of said association and others, announcing the 
adoption of and the intention to adhere to the policies and practices 
referred to. 

3. Classified all buyers of window glass from manufacturers 
throughout the United States either as "quantity buyers" or "carload 
lot buyers." 

4. Each of respondent manufacturers has published a single win
dow glass price list quoting prices to approved "quantity buyers" 
only and issued said price lists to such "quantity buyers" exclusively. 

5. Uespondent National Glass Distributors Association has issued 
price lists for window glass to "carload lot buyers" for glass to be 
purchased from respondent manufacturers. 
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6. Hespondent manufacturers have refused to sell window glass in 
carload lots directly to any buyer except approved "quantity buyers." 

7. Respondents generally have issued bulletins, eirculars and 
other printed matter listing the names and addresses of authorized 
"quantity buyers" and setting forth the plan and policy whieh 
would be folllowed in marketing window glass to dealers in the 
United States. 

8. Respondents generally haYe sought and obtained promises and 
assurances of cooperation from one another in establishing and 
making effective the sales practices, policies and prieing methods 
hereinabove described. 

9. Respondent manufacturers have indirectly sold window glass 
to numerous "carload lot buyers" at prices 71;2% more than the priees 
at which sales were made to "quantity buyers" for glass of the 
same grade and quantity. 

10. Respondent manufacturers have referred orders for carloads 
of window glass from "carload lot buyers" to so-called "quantity 
buyers" and filled such orders by direct shipment to the carload lot 
buyer with a 21;2% mark-up over the manufacturers' list price, and 
with the understanding that said quantity hnyers would adtl and 
receive an additional mark-up of 5%. 

11. Respondent uistributors have induced respondent rmumfac
turers to grant them discriminatory prices as hereinbefore !:itated and 
have received and aecepted such discriminatory prices. 

12. Respondents generally have exchanged information with 
reference to their respective businesses and activities which was nsed 
in furtherance of the policies and methods referred to. 

13. Respondents generally have supervised aJHl investigatetl the 
practices and policies of dealers engaged in reselling window glass 
to other dealers and to cons.umers and the prices at which Rnch prod
uct was so resold to effectuate the practices herein found to have 
been used; and have preYented some dealers who did not conform 
to their practices, policies and prices from buying window glass at 
the manufacturers' list price or in carload lots, and have acted con
certedly to control channels of distribution and to require dealers 
to conform to such practices and methods. 

PAR. 15. The capaeity, tendeney and effect of said plan, agreement, 
combination, conspiracy, undertaking, policies and methods, and the 
said acts and praetices of said respondents in pursuance th£>reof. are 
and have been : 

1. To tend to concentrate in said quantity buyers the opportunity 
to purchase window glass from the manufacturers at the manufac
turers' discount from the list price. 
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2. To 8tamlardize the prices at and conditions under which win
dow glass is sold by the manufacturers in carload lots to other than 
those classified as quantity buyers. 

3. To bring about an unlawful discrimination in the prices nt 
which window glass is sold by the manufacturers to different 
purchasers. 

4. To unreasonably le!,'sen, eliminate, restrain, stiilP, hamper, and 
suppress competition in the window glass trade and industry and 
to tend to deprive the purchasing and consuming public of advan
tages in price, service and other considerations "·hich they would. 
l'eceive and enjoy under comlitions of normal and unobstructed or 
free ancl fair competition in saiu trade and industry; and to operate 
ns a restraint upon and a detriment to the freedom of fair and 
legitimate eompetition in snch trade and industry. 

5. To tend to increase the cost to purchasers of such "·indow 
glass. 

6. To discriminate against small business enterprises "·hich are 
engaged or desire to engage in selling or distributing window glass. 

7. To te11d to obstruct the establishment of new distributors of 
window glass. 

8. To tend to lessen and restrain price competition among manu
facturers in the sale of window glass in carload lots to other than 
quantity buyers. 

D. To burden, hamper, and interfere with the normal and natural 
flow of trade and commerce in window glass, into, through and from 
the various States of the United States; and to injure the com
Jletitors of individual distributor-respondents by unfairly diverting 
husiness and trade from them, and otherwise depriving them unfairly 
of competitive advantages whieh they would receive under comli
tions of free and open competition. 

10. To prejudice and injure dealers, distributors and others who 
do not conform to respondents' program or method::; or who do not 
desire to conform to them, but are compelled to do so by the con
certed action of respondents herein. 

PAR. 16. All of the respondents herein named have since some
time prior to June 1!), 1!)36, conspired and confederated together to 
bring about and hnTe brought about and have made effective a policy 
and system whereby respondent manufacturers discriminate and 
haYe discriminated in price between different purchasers of window 
glass of like grade and quality, in the manner hereinabove set forth, 
with the effect of lessening competition between and among manu
facturers in said line of commerce and with the effect of injuring, 
tlel'itroying and preventing competition between and among such 
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"quantity buyers" and such "carload lot buyers" and between and 
among the customers of such buyers purchasing such product for 
resale to consumers. 

PAn. 17. In the course and conduct of their respective businesses 
as above described, respondent manufacturers since sometime prior 
to June 19th, 1936, have discriminated in price between different 
purchasers buying window glass of like grade and quality in inter~ 
fltate commerce for resale to dealers and consumers, by charging 
some of their said purchasers of window glass higher prices than 
those charged other of their said purchasers, competitively engaged 
one with the other in the resale of said products within the United 
States. Said discriminations consist in the imposition of a markup 
of 2¥2% by the manufacturer upon all "carload lot buyers" over 
and above the manufacturers' list price at which window glass 
has been and is being sold to the so-called "quantity buyers." 

PAR. 18. Respondent members of the National Glass Distributors' 
Association have knowingly induced said respondent manufacturers 
to so discriminate in price as set forth in the preceding paragraph 
hereof and have knowingly received such discriminations in price on 
purchases of window glass made by them. 

PAR. 19. The general effect of said systematic discriminations in 
price so made by respondent manufacturers and induced and re~ 
ceived by respondent distributors has been or may be substantially 
to lessen competition and tend to create a monopoly in the sale and 
distribution of window glass and to injure, destroy and prevent 
eompetition between and among respondent distributors and their 
tompetitors and between and among customers of each. 

CONCLUSION 

The aforesaid acts and practices of respondents have a dangerous 
tendency unduly to hinder competition in the window glass trade 
throughout the United States, and to create a monopoly thereof 
1n the hands of respondents and constitute unfair methods of compe~ 
tition in commerce within the meaning of Section 5 of an Act of 
Congress entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes" approved 
September 26th, 1914; and the acts and practices set forth in para~ 
graphs 16 to 19 inclusive of the said respondents are in violation 
of Section 2 (a) and Section 2 (f) of said Act of Congress approved 
,June 19, 1936, entitled "An Act to amend Section 2 of the Act en~ 
titled 'An Act to supplement existing laws against unlawful re~ 
straints and monopolies and for other purposes' approved October 
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15, 1914, as amended (U. S. C. Title 15, Section 13), and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer filed 
herein on October 26, 1937, by respondents, admitting all the mate
rial allegations of the complaint, except those contained in sub-para
graphs 14 and 15, paragraph 13, sub-paragraphs 11 and 16 of 
paragraph 14 and sub-paragraph 10 of paragraph 15 of said com
plaint, for the purpose of this proceeding only, and waiving the 
taking of further evidence and other intervening procedure, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of an 
Act of Congress approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes"; and the provisions of an Act of Congress 
approved June 19, 1936 entitled "An Act to amend Section 2 of the 
Act entitled 'An Act to supplement existing laws against unlawful 
restraints and rnonopolies and for other purposes' approved October 
15, 1914:, as amended (U. S. C. Title 15, Section 13), and for other 
purposes." 

It is ordered, That respondent, The ·window Glass Manufacturers 
Association, and its officers, directors, and members, in connection 
with the manufacture, sale and distribution of window glass in inter
state commerce by respondents, Pittsburgh Plate Glass Company, 
Libbey-Owens-Ford Glass Company, American Window Glass Com
pany, Fourco Glass Company, Harding Glass Company, Adamston 
Flat Glass Company, Rolland Glass Company, Scohy Sheet Glass 
Company, and Blackford Window Glass Company, or either or any 
of them, forthwith cease and desist: 

1. Frorn combining or conspiring among themselves or with other 
respondents to engage in, or pursuant to any such combination or 
conspiracy, directly or indirectly, from engaging in, any of "the .. fol~
lowing acts, practices. or policies : 

1. Formulating, adopting, or using any standard of classification 
of jobbers, wholesalers, or distributors dealing in window glass to he 
used as a test of eligibility :for such dealers to purchase window glass 
from the manufacturers thereof; 

2. Compiling or publishing any list of jobbers, wholesalers, or dis
tributors for use by members of said 'Vindow Glass Manufacturers 
Association or other manufacturers for the purpose of accomplishing 
anything prohibited by this order. 
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3. Investigating, or collecting or disseminating information con
cerning the pricing policies, trade practices, facilities, or function of 
any jobber, wholesaler, or uistributor dealing in window glass for the 
purpose of accomplishing anything prohibited by this order. 

4. Collectively selecting the customers to whom members of said 
'Window Glass Manufacturers Association will make direct sales of 
'vindow glass; 

5. Hindering, obstructing or preventing any jobber, wholesaler, or 
distributor from freely purchasing or obtaining window glass usually 
handled by members of the said 'Vindow Glass Manufacturers As
sociation in the course of their business, or from freely competing 
with the members of the National Glass Distributors Association or 
others engaged in similar business; 

6. Hindering, obstructing, or preventing two or more jobbers, 
wholesalers, or distributors from pooling purchases of window glass, 
or from reconsigning or diverting purchases of whidow glass; . 

7. Hindering, obstructing or preventing any jobber, wholesaler or 
distributor from purchasing or ordering window glass in carload lots 
from any manufacturer and directing the manufacturer to ship it to 
any desired designated point. 

8. Giving oral, "-rittPn, or other notices or comnnmications to job· 
hers, whole!;alers, or distributors dealing in window glass that any 
business concern is not entitled to purchase and obtain "·indow glass 
upon the same terms and conditions usually accorded by members 
of the 'Vindow Glass Manufacturers Association to tllPir customers 
generally. 

9. Hindering, obstructing, or preventing any jobber, wholesaler, or 
distributor dealing in window gl.tss from dealing with one or more 
of the members of the 'Window Glass Manufacturers Association 
upon as favorable terms and conditions as are usually accorded by 
said num11fncturers to their customers generally. 

10. Cooperating with or aiding any jobber, wholesaler, or dis
tributor in putting into effect any understanding or agreement to 
add any amount to the manufacturer's price for window glass in car
loa-d lots for direct shipment in order to arrive at the invoice price 
of such :rlass to the purchaser thereof. 

It i11 jurtl1er orde1·erl, That respondent, The National Glass Dis
tributors Association, its officers, execntiw• committee, nncl membrrs, 
in connection with the pnrchase, sale and clistribution of window 
glass in intet·state commerce by the mPmhPrs of said Association, or 
either or any of thE-m, forthwith cease and dE-sist: 

From combining or conspiring among tlwmsE-lvE-s or with others, 
to engage in, or pursuant to any such combination or conspiracy, 
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directly or indirectly, from engaging in, any of the following acts, 
practices or policies: 

1. Inducing, persuading, or compelling members of respondent 
'Vindow Glass l\famtfaeturers Association to, or themselves fonnu
lating, adopting or using any standanl of classification of jobbers, 
wholesalers, or distributors dealing in window glass or any test of 
eligibility for such dealers to purchase window glass from the manu
facturers thereof, or classifying jobbers, wholesalers, or distributors 
dealing in window glass as quantity buyers and carload buyers; 

2. Compiling or publishing any list of jobbers, wholesalers, or dis
tributors for use by members of said ·window Glass Manufacturers 
Association or other manufacturers, or investigating, collecting, or 
disseminating information conc.:erning the pricing policies, trade 
practic.:es, facilities, or function of any jobber, wholesaler, or dis
tributor dealing in window glass for the purpose of ac.:complishing 
anything prohibited by this order; 

3. Agreeing npon any amount to be added by them to the manu
facturers' pric.:e for window glass in carload lots for direct shipment, 
in order to arrive at the invoice price of such glass to the pmchaser 
thereof; 

4. Coercing or compelling certain jobbers, wholesalers, or distribu
tors dealing in window glass to pnrc.:hase window glass in carload 
lots from or through other competing jobbei·s, wholesalers, or dealers; 

5. Hindering, obstructing, or prHenting any jobber, wholt>saler, 
or distributor from freely purchasing or obtaining window glass 
usually handled by members of said 'Vindow Glass Manufacturers 
Association in the course of their business, or from freely competing 
with the members of the National Glass Distributors Assoc.:iation or 
others engaged in similar business; 

6. Aiding, assisting or l::'ncournging nwmbers of the Window Glass 
Manufacturers Assoc.:iation collectively to select the customers to 
whom they will make direct sales of window glass in carload lots; 

7. Hindering, obstructing, or preventing two or more jobbers, 
wholesalers, or distributors from pooling purchases of window glass, 
or from reconsigning or dh·erting purchases of window glass; 

8. Giving oral, written, or other notices or communications to 
manufacturers of window glass, that certain business concerns are 
not entitled to purchase and obtain window glass upon the same 
terms and conditions usually accorded by manufacturers to their 
customers generally; 

9. Hindering, obstructing, or preventing any jobber, wholesaler, 
or distributor dealing in window glass from dealing with one or 
more of the members of the 'Vindow Glass .l\Iannfacturers Associa-
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tion upon as favorable terms and conditions as are usually accorded 
by said manufacturers to their customers generally; 

10. Inducing, persuading, or compelling any manufacturer o£ 
window glass to charge any jobber, wholesaler, or distributor more 
for window glass than the price usually accorded their customers 
generally; 

11. Inducing, persuading, or compelling any jobber, wholesaler, or 
distributor ~o refrain from selling or accepting orders for window 
glass in carload lots for shipment to points outside of a certain 
restricted trade territory, designated or agreed upon. 

It is further ordered, That respondents, Pittsburgh Plate Glass 
Company, Libbey-Owens-Ford Glass Company, American Window 
Glass Company, Fourco Glass Company, Harding Glass Company, 
Adamston Flat Glass Company, Rolland Glass Company, Scohy 
Sheet Glass Company, and Blackford Window Glass Company forth
with cease and desist from: 

1. Discriminating in price between carload lot purchases of win
dow glass, to whom shipment is made direct from the factory, by 
charging some of such purchasers, or causing them to be charged, 
two and one-half percent more than the price charged other of such 
purchasers for window glass o£ the same grade and quality, and of 
comparable strength, sizes, and kinds. 

2. Discriminating in price between carload lot purchasers of win
dow glass, to whom shipment is made direct from the factory, by 
charging some o£ such purchasers any amount more than the price 
charged other o£ such purchasers for window glass of the same 
grade and quality and of comparable strength, size and kinds, in 
violation of Section 2 (a) of the Clayton Act, as amended by the 
Robinson-Patman Act, but the foregoing is not intended to prevent 
the jobbing warehouses o£ a manufacturer, whose functions parallel 
those o£ an independent jobber, from selling carload lots on a broker· 
age basis at prices commonly obtained by such independent jobbers. 

It i,~ further ordered, That respondent members of the National 
Glass Distributors Association forthwith cease and desist from: 

1. Receiving or accepting any discriminatory price or the benefit 
of any discrimination in price prohibited by the preceding section of 
this order; 

2. Inducing or attempting to induce any manufacturer o£ window 
glass to discriminate in price in the manner prohibited by the pre
ceding section hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
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report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

ORDER DISMISSING AS TO CERTAIN RESPONDENTS 

This matter coming on to be heard by the Commission upon the 
record, and it appearing to the Commission that respondents Frank 
Bastin and S. C. Gilmore, named in the complaint in this proceed
ing, are deceased and that the Commission being fully advised in 
the premises; 

It is ordered, That the complaint herein as against said respondents 
Frank Bastin and S. C. Gilmore be, and the same hereby is, dismissed. 

1~812t•--voL.25--39----82 
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IN THE l\IATTER OF 

THE WM. l\1. HATIDIE CO~IPANY 

CO;\lPLAINT, FINDINGS, AND ORDER IN RF.GAltD TO Tim ALLEGED VIOLATION 
OF SEC. 5 0~' AN .-\CT Ol•' CON'GRESS APPROVED SEI".r. 26, l!ll4 

Docket 3209. Complaint, Aug. 21, 1937-Decision, Nuv. 1, 19J7 

Where a corporation engagf>tl in manufacture und sale of candy, inclndiug 
certain assortments whkh were ~o pa('ked Ull(l assembled as to hl\'oh·e, or 
whkh were designpd to or might involve, use of a lottery !lcheme when 
sold and distributed to ultimate consumers tlwreof, nud whkh were coUl· 
po~ed of two pnekag-es SPparntPly pnckPd, as a subterfug-e and in llll effort 
to a\·oid eJfect of !-~Piling candy to be distributed by lottery schemf', aud 
smnetinws separately billed, bnt with knowlPdge and intent that assort· 
nwnts might !Je, and in many cases wonld he, resold at retail by lotterY 
schPme, and containing, respPcth·ely, muuber of small peuny pieces of uni· 
form size and shape, a few of which had centet·s of a color different 
from that of tho:-;e of ma.lority, and munber of larger piecf's or burs of 
candy, to he gin•n without charge to tho,;e spcuring, by chuuee, one of said 
penny piPcPs, colorPd <'l'llter of whidt difi'PI'l'!l, ll!> afo1·e~aitl, from that of the 
ma.lorlty of piecl•s--

~ol<l, to wholP!>nlers, johlwrl'l, null rl'tailprs, for display nnd resal<> to pnr· 
chasing public in aecor!lance with aforesaid sales vlan, said n~sot·ttneuts, 
and tlwrPhy suppliPd to nud plncP!l in the hundll of othPrs the means of 
(·OtHluctlng, 1111cl by whi<·h thPy did condud, lotterlps in the sule of its snid 
vrodncts in a<·eordanee with SU('h plan, coutrary to public policy loug 
recognized by the common Ia w and criminal sta tntl's and to un establishNI 
public policy of the United St11tes Gon'rument, and in competition with 
many wllo, _ unwilling to offer or ~Pll randy so packt'd und assembled as 
a!Jove described, or otherwise arrangNl and paek<'d for !'ale to purchasing 
public, ns to lnvolvt> a game of chanee, refrnln thereft·om; 

'With cnpncity and tPndPnf'y to Induce purehnsers to lmy its said prouuct in 
prPferPnec to candy offl'l'Pii nud sold hy it~ competitors, and with result 
that mnny dealers in nnd ultimate pureha~ers of eandy were attracted 
by said method and manner of packing same and by element of chance 
hn·olvPd in sale thereof ns nbove dt>s<·rihPd, and were thereby induced to pur· 
chase its cundy, so pa('kt'd and sold h~· it, in preferPnce to that offered and 
~ol!l by its compPtitors who do not use same or equivalent method, anli 
with tenden('y and cap1.1city, becam;p of saiu game of chance, to divert trade 
and custom ft·om its competitors as aforesaid, exclude ft·om randy tt·ade 
all competitors who are unwilling to and do not use such or an pquivnlent 
method as unlawful, lessen competition therein, an!l tend to create a 
monopoly thf'rPof In it and such other distributors as do use same or 
eqnintlent mPthod, deprive pnrehasing public of benefit of frpe eompe· 
titlon in trade in question, and eliminate from said tradP all actual, and 
exclude therefrom all potential eompetltors who do not adopt and use 
such or an equivalPnt method: 
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lleld, 'I'hat such mPthod, ucts, aud prncticrs, under the conditions and circnm
staners set forth, were all to the prejudice of the public and competitors 
and constitntPd nnfait· ll]('thods of eompC'tit!on in commerce. 

Before flf r. Miles J. Fu,rnas, trial examiner. 
Mr.llenry 0. Lanl.; and Mr. P. 0. Kolinski for the Commission 
Bulkley, llauxlwr!Jt, Inglis & S!Larp, of Cleveland, Ohio, for re-

spondent. 

CoMPLAINT 

Pursuant to the proYisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that The 
"\Vm. M. Hardie Company, a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. The respondent, The 'Vm. M. Hardie Company, 
is a corporation organized and doing business under the laws of 
the State of Ohio, with its principal office and place of business 
located at 1584 East lDth Street, Cleveland, Ohio. Respondent is 
now, and for several years last past has been, engaged in the manu
facture, sale, and distribution of candy to wholesale dealers and job
bers and to retail dealers located at points in the various States of 
the United States. Respondent causes and has caused its !'aid prod
nets when sold to be transported from its principal place of business 
in the city of Cleveland, State of Ohio, to purchasers thereof in 
Ohio and in other States of the United States at their respective 
points of location. There is now, and has been for several years last 
past, a course of trade ancl commerce by said respondent in such 
candy between and among the States of the United States. In the 
course an<l conduct of said business, respondent is in competition 
with other corporations and with partnerships and individuals en
gaged in the manufacture, sale, and distribution of candy in com
merce between and among the various States of the United States. 

PAR. 2. In the course and conduct of its business, as described 
in paragmph 1 hereof, the respondent sells and has sold to whole
sale, dealers and jobbers and retail dealers various assortments of 
('andy so packed and assembled as to involve, or which are tlesignE:d 
to or may involve, the use of a lottery scheme when sold and dis-



1266 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25F. T.C. 

tributed to the ultimate consumers thereof. Said assortments are 
composed of two separate packages of candy. One package contains 
a number of small pieces of candy of uniform size and shape, the 
majority of which have centers of the same color, but a small number 
of which have centers of a different color. The other package con
tains a number of larger pieces or bars of candy, the number thereof 
being approximately the same as the number of small pieces of candy 
of uniform size and shape with centers colored differently from the 
majority in the package first above described. The color of the cen
ters of the small pieces of candy in the package first l:'bove dN>cribed 
is effectively concealed from customers and· prospective customers 
until a selection has been made and the piece of candy selected broken 
open. The said pieces of candy of uniform size and shape 
retail at the price of 1¢ each, but the purchaser who procures one 
of the said candies having a center colored differently from the ma
jority is entitled to receive and is to be given free of charge one of 
the larger pieces or bars of candy contained in the second package 
referred to above. The aforesaid purchasers of said candy of uni
form size and shape, who procure a piece of candy having a center 
colored differently from the majority, thus procure one of the said 
larger pieces or bars of candy wholly by lot or chance. 

1Vhile the two packages above described are sometimes billed 
separately, the respondent sells, in practically all instances, the same 
number of each to its customers. The purpose of respondent in so 
packing this assortment in separate packages is a subterfuge and an 
effort to avoid the effect of selling candy to be distributed by a lot
tery scheme, and the respondent is placing in commerce merchandisc3 
to be sold by means of a lottery scheme. Respondent packs this 
assortment so that it may be resold at retail by a lottery scheme, and 
respondent knows that in many cases it will be and is sold by means 
of a lottery schem~. 

PAn. 3. The wholesale dealers and jobbers to whom respondent 
sells its assortment resell said assortment to retail dealers, and said 
retail dealers and the retail dealers to whom respondent sells direct 
expose said assortment for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conduct
ing lotteries in the sale of its products in accordance with the sales 
plan hereinabove set forth. Said sales plan has the capacity and 
tendency of inducing purchasers thereof to purchase respondent's 
said products in preference to candy offered for sale and sold by its 
competitors. 
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PAn. 4. The sale of said candy to the purchasing public in the man
ner above alleged involves a game of chance or the sale of a chance 
to procure larger pieces or bars of candy. The use by respondent of 
said method in the sale of candy, and the sale of candy by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondent of said method has the tendency unduly to hinder com
petition or create monopoly in this, to wit: that the use thereof has 
the tendency and capacity to exclude from the candy trade competi
tors who do not adopt and use the same method or an equivalent or 
similar method involving the same or an equivalent or similar ele
ment of chance or lottery scheme. Many persons, firms, and corpora
tions who make and sell candy in competition with respondent, as 
above alleged, are unwilling to offer for sale or sell candy so packed 
and assembled as above alleged, or otherwise arranged and packed for 
sale to the purchasing public so as to involve a game of chance, and 
such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of responent who do not 
use the same or an equivalent method. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
pt>titors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method; and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors who 
do not adopt and use said method or an equivalent method. 

PAR. 6. The aforementioned method, acts, and practices of respond
ent are all to the prejudice of the public and of respondent's competi
tors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
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intent and meani11g of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes.'' 

REPORT, FINDINGs AS TO THE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Conunis
sion, to define its powers and duties, and for other purposes," the· 
Federal Trade Commission, on August 21, 1937, issued and on August 
23, 1937, served its complaint in this proceeding upon the respondent,. 
The '\Vm. 1\f. Hardie Company, a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. On September 29, 1937, respondent filed its. 
answer dated September 15, 1937, in which answer it admitted all 
the material allegations of the complaint to be true and stated that 
it waived hearing on the charges set forth in said complaint and con
sented that, without further evidence or other intervening procedurer 
the Commission might issue and serve upon it findings as to the facts. 
and conclusion and an order to cease and desist from the violations 
of law charged in the complaint. Thereafter, this proceeding regu
larly came on for final hearing before the Commission on the said 
complaint and the answer thereto, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, The ·wm. M. Hardie Company, is a 
corporation organized and doing business under the laws of the State 
of Ohio, with its principal office and place of business located at 1584 
East 19th Street, Cleveland, Ohio. Respondent is now and for sev
eral years last past has been, engaged in the manufacture, sale, and 
distribution of candy to wholesale dealers and jobbers and to retail 
dealers located at points in the various States of the United States. 
Respondent causes and has caused its said products when sold to be 
transpot·ted from its principal place of business in the city of Cleve
land, State of Ohio, to purchasers thereof in Ohio and in other 
States of the United States at their respective points of location. 
There is now, and has been for several years last past, a course of 
trade and commerce by said respondent in such candy between and 
among the States of the United States. In the course and conduct 
of said business, respondent is in competition with other corporations 
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and with partnerships and individuals engaged in the manufacture, 
sale, and distributi01i of candy in commerce between and among the 
various States of the United States. 

PAR. 2. In the course and conduct of its buslness, as described in 
PaJ·agraph 1 herE>of, the rE>spondent has sold to wholesale dealers and 
jobbers and to retail dealers various assortments of candy so packed 
and assembled as to involve, or which were designed to or might in
volve, the use of a lottery scheme when sold and distributed to the 
ultimate consumers thereof. Said assortments wPre composed of two 
separate packages of candy. One package contained a number of 
small pieces of candy of uniform size and shape, the majority of 
Which had centers of the same color but a small number of which 
had centers of a different color. The other package contained a 
number of larger pieces or bars of candy, the number thereof being 
approximately the same as the number of small pieces of candy of 
uniform size and shape with centers colored differently from the 
lllajority in the package first above described. The color of the cen
ters of the small pieces of candy in the package first above described 
Was effectively concealed from customers and prospective customers 
Until a selection had been made and the piece of candy selected broken 
open. The said p.ieces of candy of uniform size and shape retailed 
at the price of 1¢ each, but the purchaser who procured one of the 
said candies having a center colored differently from the majority 
Was entitled to receive and was to be given free of charge one of the 
larger pieces or bars of candy contained in the second package re
ferred to above. The aforesaid purchasers of said candy of uniform 
size and shape, who procured a piece of candy having a center colored 
differently from the majority, thus procured one of the said larger 
pieces or bars of candy wholly by lot or chance. 

"While the two packages above described were sometimes billed 
separately, the respondent sold in practically all instances the same 
number of each to its customers. The purpose of respondent in so 
packing said assortment in separate packages was a subterfuge and 
an effort to avoid the effect of selling candy to be distributed by a 
lottery scheme, and the respondent was placing in commerce mer
chandise to be sold by means of a lottery scheme. Respondent packed 
this assortment so that it might be resold at retail by a lottery 
scheme, and the respondent knew that in many cases it would be and 
Was sold by means of a lottery scheme. 

PAR. 3. The wholesale dealers and jobbers to whom respondent sold 
its assortments resold the same to retail dealers, and said retail deal
ers and the retail dealers to whom respondent sold direct exposed 
said assortments for sale and sold said candy to the purchasing public 
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in accordance with the aforesaid sales plan. Respondent thus sup
plied to and placed in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth; and said sales plan had the capacity and 
tendency of inducing purchasers thereof to purchase respondent's 
said products in preference to candy offered for sale and sold by ,its 
competitors. 

r AR. 4. The. sale of said candy to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure larger pieces or bars of candy. The use by re
spondent of said method in the sale of candy, and the sale of candy 
by and through the use thereof and by the aid of said method, is a 
practice of the sort which the common law and criminal statutes 
have long deemed contrary to public policy, and is contrary to an 
established public policy of the Government of the United States. 
The use by respondent of said method has the tendency unduly to 
hinder competition or create monopoly in this, to wit: that the use 
thereof has the tendency and capacity to exclude from the candy 
trade competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. Many persons, firms 
and corporations who make, sell or distribute candy in competition 
with respondent are unwilling to offer for sale or sell candy so packed 
and assembled as above described, or otherwise arranged and packed 
for sale to the purchasing public so as to involve a game of chance, 
and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchasers of candy were 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and were thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
or did not use the same or an equivalent method. The use of said 
method by the respondent had the tendency and capacity, because 
of said game of chance, to divert to respondent trade and custom 
from its said competitors who do or did not use the same or- an 
equivalent method; to exclude from said candy trade all competitors 
who are unwilling to and who do not use the same or an equivalent 
method because the sam.e is unlawful; to lessen competition in said 
candy trade and to tend to create a monopoly of said candy trade in 
respondent and in such other distributors of candy as use the same 
or an equivalent method; and to deprive the purchasing public of 
the benefit of free competition in said candy trade. The use of said 
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method by respondent had the tendency and capacity to eliminate 
from said candy trade all actual competitors, and to exclude there
from all potential competitors, who do or did not adopt and use said 
method or an equivalent method. 

The answer of the respondent states, and the Commission finds, 
that the respondent discontinued the sale and distribution of the 
assortments described in paragraph 2 hereof prior to the issuance 
of the said complaint. 

OONCLUSION 

The aforesaid method, acts and practices of the respondent, The 
'Vm. M. Hardie Company, a corporation, under the conditions and 
circumstances set forth in the foregoing findings of fact, were all 
to the prejudice of the public and respondent's competitors, and con
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powe.rs and duties, and for other purposes." 

ORDER TO CEASE A:ND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission and the answer of 
the respondent, admitting all the material allegations of the com
plaint to be true and waiving tho taking of further evidence and 
all other intervening procedure, and the Commission having made 
its findings as to the facts and conclusion that the respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, The Wm. M. Hardie Com
pany, a corporation, its officers, representatives, agents, and em
ployees, in connection with the offering for sale, sale and distribu
tion in interstate commerce of candy, do forthwith cease and desist 
from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are 
to be made, or may be made, by means of a lottery, gaming device, 
or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used, or 
which may be used, without alternation or rearrangement o:f the 
contents of such assortments, to conduct a lottery, gaming device, 
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or gift enterprise in the sale or distribution of the candy contained 
in said assortments to the public. 

3. Packing or assembling, for sale to the public at retail, assort
ments of candy composed of two separate packages of candy, one 
package containing small pieces of candy of uniform size and shape 
having centers of different colors, and the other package contain
ing larger pieces or bars of candy, which said larger pieces or bars 
of candy are to be given as prizes to the purchaser procuring a piece 
of candy having a center of a particular color from the first above 
described package. 

It is further ordered, That the respondent, The Wm. M. Hardie 
Company, a corporation, shall, within 30 days after service upon it 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

D. GOLDENBERG, INC., IN ITS OWN NAME AND RIGHT 
AND TRADING AS P. C. SALES COMPANY 

COMPLAINT. FINDINGS, AND ORDER IN UEGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 0~' AN ACT OF CONGRESS APPROVED SEl'T. 26, 1!!14 

Docl•et 1810. Complaint, May 19, .1937 1-Decision, Nov. ~. 1937 

Where a corporation engaged in manufacture and sale of candy, including 
certain assortments which were so pacl,ed and assembled as to involve, or 
wllich were designed to or might Involve use of a lottery scheme when 
Fiold and distributed to ultimate consumers thereof, and which included 
assortments composed of (1) number of penny pieces of chocolate covered 
candy of uniform size and shape, together with number of larger pieces 
of candy to be given as prizes to chance purchasers of one of a relatively 
small number of said penny pieces, color of centers of which differed from 
that of those of the majority, and also together with small paclmge of 
candy to be gh·en, lll\ewise free of charge, to purchaser of last of said 
penny pieces in assortment; and (2) number of Individually wrapped 
bars of uniform size, shape and quality, price of which was one cent, two 
cents, or three cents, as determined by figure contained on slip of paper 
enclosed as concealed within the individual wrappings of said various 
pieces-

Sold, to whol!'~alers 11nd to retailers for dil'piay and resale to purchasing 
public in accordance with aforesaid 8ales plan, said assortments, and 
thereby supplied to and placed in the hands of others the means of con
ducting and by which they did conduct, lotteries in the sale of ~uch 

products in accordance with such plans, contrary to public policy long 
recognized by the common law and CI'iminal statutes, and to an established 
public policy of the United States Government, and In competition with 
many who, unwilling to offer or sell candy so !Jacked and assembled, or 
otherwise arranged and packed for sale to purchasing puhlic, as to 
iuvolve a game of chance, ref!'llin therefrom; 

With c11pacity and tendency to Induce purchasers to buy its said products 
in preference to candy offered and sold by its competitors, and with result 
that many dealers in and ultimate purchasers of candy were attracted 
by its said methods and manner of packing same, and by element of 
chance involved in sale thereof, as above set forth, and thereby induced 
to purchase its said candy, thus packed and sold by it, in preference to 
that offered and sold by said competitors who do not use same or equivalent 
methods, and with tendency and capacity, because of said game of chance, 
to divert to it trade and custom fi'om its said competitors as aforesaid, 
exclude from said trade all competitors who are unwilling to and do not 
use such or equivalent methods as unlawful, lessen competition therein 
and tend to create a monopoly thereof in it and such other distributors 
of candy as do use same or equivalent method, and deprive purchasing 
public of benefit of free competition in trade in question, and eliminate 

1 Amended and supplemental. 
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from said trade all actual, and exclude therefrom all potential, com
petitors who do not adopt and use such or equivalent methods: 

lleld, That such methods, ac~ts, and practices, nmlPr the conditions and cir
cumstances set forth, were all to the prejudice of the public and compPtitors 
and constituted unfair methods of competition in commerce. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. II enry 0. Lank for the Commission. 
Mr. William Ginsburg and Mr. Isaac Ash, of Philadelphia, Pa., fo1· 

respondent. 

AMENDED AND SuPPLEMENTAL CoMPLAINT 

Whereas, The Federal Trade Commission did heretofore, to wit1 
on May 1, 1930, issue its complaint herein charging and alleging that 
respondent herein was and had been guilty of unfair methods of 
competition in interstate commerce within the intent and meaning 
of Section 5 of an Act of Congress approved September 26, 19141 . 

entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes"; and 

Whereas, This Commission having reason to believe that respond
ent herein has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said act, other than and in 
addition to those in relation to which the Commission issued its com· 
plaint as aforesaid, and it appearing to said Commission that a 
further proceeding by it in respect thereof would be in the puhlic 
interest; 

Now, therefore, Acting in the public interest, pursuant to the pro
visions of the Act of September 26, 1914, aforesaid, the Federal 
Trade Commission charges that D. Goldenberg, Inc., a corporation, 
in its own name and right and trading asP. C. Sales Company, has 
been and now is using unfair methods of competition in commeree, 
as "commerce" is defined in said act, and states its charges in that 
respect as follows : 

PARAGRAPH 1. Respondent is a corporation organized and doing 
business under the laws of the State of Pennsylvania, with its prin
cipal office and place of business located at I and Ontario Streets, in 
the city of Philadelphia, State of Pennsylvania. Respondent is, and 
for several years last past has been, engaged in the manufacture 
of candy and in the sale and distribution thereof to wholesale and 
retail dealers located at points in the various States of the United 
States. Respondent causes and has caused its said products when 
sold to be transported from its principal place of business in the city 
of Philadelphia, State of Pennsylvania, to purcha~Sers thereof in 
Pennsylvania and in other States of the United States .at their re-
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spective points of location. There is now, and has been for several 
years last past, a course of trade and commerce by said respondent 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondent is in compe
tition with other corporations and with partnerships and individuals 
-engaged in the manufacture of candy and in the sale and distribu
tion thereof in commerce between and among the various States of 
the United States. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
1·etail dealers assortments of candy so packed and assembled as to 
involve, or which are designed to or may involve, the use of a lottery 
scheme when sold. and d.istributed. to the ultimate con::mmers thereof. 

(a) One of said assortments of candy is composed of a number of 
pieces of chocolate covered cand.y of uniform size and shape, together 
with a number of larger pieces of candy and a small package of 
cand.y, which larger pieces of candy and small package of candy 
arc to be given as prizes to purchasers of said chocolate covered 
candies in the following manner: the majority of the said chocolate 
covered candies in said assortment have centers of the same color, 
Lut a small number of said chocolate covered candies have centers of 
a d.ifferent color. The said pieces of cand.y of uniform size and 
shape in said assortment retail at the price of 1¢, but the purchaser 
who procures one of the said cand.ies having a center of a color differ
~nt from the majority of said candy is entitled to receive and is to 
he given free of charge one of the said. larger pieces of candy, and 
the purchaser of the last piece of the aforesaid chocolate covered 
candy of uniform size and shape in said assortment is entitled to 
receive and is to be given free of charge the small package of candy 
heretofore referred to. The aforesaid purchasers of said candy, who 
procure a piece of candy having a center colored differently from 
the majority of the said pieces of candy, and the purchaser of the 
last piece of candy in said assortment, are thus to procure one of 
the said larger pieces of candy or the small package of candy wholly 
Ly lot or chance. 

(b) Another assortment of candy which respondent was formerly 
distributing was composed of a number of candy bars of uniform 
size, shape, and quality, and each o:f said bars of candy was contained 
within a wrapper. Also, within each of said wrappers was a slip of 
paper which had printed thereon the retail price at which said piece 
of candy was to be sold to the consuming public. Said printed slip 
was effectually concealed from consumers and prospective consumers 
until a purchase had been made and the wrapper removed. The 
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retail prices printed on said slips were 1¢, 2¢, or 3¢, and these were 
the prices which the purchaser paid the retail merchant. The ulti
mate consumers thus procured bars of candy of uniform size, shape 
and quality at a price of 1¢, 2¢, or 3¢, the said price being determined 
wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells and has 
sold its assortments resell the same to retail dealers, and said retail 
dealers and the retail dealers to whom respondent sells direct expose 
and have exposed said assortments for sale and sell and have sold 
said candy to the purchasing public in accordance with the aforesaid 
sales plans. Respondent thus supplies to and places in the hands 
of others the means of conducting lotteries in the sale of its products 
in accordance with the sales plans hereinabove set forth; and said 
sales plans have the capacity and tendency of inducing purchasers 
thereof to purchase respondent's said products in preference to candy 
offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to prccure larger pieces of candy or small packages of cand,V 
or bars of candy at a price less than 3¢. The use by respondent o£ 
said methods in the sale of candy, and the sale of candy by and 
through the use thereof and by the aid of said methods, is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondent of said methods has the tendency unduly to hinder 
competition or create monopoly in this, to wit: that the use thereof 
has the tendency and capacity to exclude from the candy trade com
petitors who do not adopt and use the same methods or equivo.lent 
or similar methods involving the same or an equivalent or similar 
element of chance or lottery scheme. Many persons, firms, and cor
porations who make and sell candy in ·competition with the respond
ent, as above alleged, are unwilling to offer for sale or sell candy so 
packed and assembled as above alleged, or otherwise arranged and 
packed for sale to the purchasing public so as to involve a game of 
chance, and such competitors refrain therefrom. 

PAR. 5. Many dealers in and ultimate purchaser:,; of candy are 
attracted by respondent's said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
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not use the same or equivalent methods. The use of said methods by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com
petitors who do not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are 
unlawful; to lessen competition in said candy trade and to tend to 
create a monopoly of said candy trade in respondent and in such 
other distributors of candy as use the same or equivalent methods; 
and to deprive the purchasing public of the benefit of free compe
tition in said candy trade. The use of said methods by respondent 
has the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors who do not adopt and use said methods or equivalent methods. 

PAR. 6. The aforementioned methods, acts and practices of re
spondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on May 19, 1937, issued and on May 20, 
1937, served its amended and supplemental complaint in this proceed
ing upon the respondent, D. Goldenberg, Inc., a corporation in its 
own name and right and trading asP. C. Sales Company, charging 
it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. On September 30, 1937, re
spondent filed its answer in which answer it admitted all the material 
allegations of the amended and supplemental complaint to be true 
and stated that it waived hearing on the charges set forth in said 
amended and supplemental complaint and consented that without 
further evidence or other intervening procedure, the Commission 
might issue and serve upon it findings as to the facts and conclusion 
and an order to cease and desist from the violations of law charged 
in the amended and supplemental complaint. Thereafter, this pro
ceeding regularly came on for final hearing before the Commission 
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on the said amended and supplemental complaint and the answer 
thereto, and the Commission having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

l'INDINGS AS TO THE FAC'fS 

PARAGRAPH 1. Respondent is a corporation organized and doing 
business under the laws of the State of Pennsylvania, with its prin
cipal office and place of business located at I and Ontario Streets, 
in the city of Philadelphia, State of Pennsylvania. Respondent is, 
and for several years last past has been, engaged in the manufacture 
of candy and in the sale and distribution thereof to wholesale and 
retail dealers located at points in the various States of the United 
States. Respondent causes and has caused its said products when 
sold to be transported from its principal place of business in the 
city of Philadelphia, State of Pennsylvania, to purchasers thereof 
in Pennl'ylvania and in other States of the United States at their 
respPetiYe points of location. There is now, and has been for several 
years last past, a course of trade and commerce by said respondent 
in such candy betwPen and among the States of the United States. 
In the course and conduct of said business, respondent is in compe
tition with other corporations and with partnerships and indi vid
nals engaged in the manufacture of candy and in the sale and dis
tribution thereof in commerce between and among the various States 
.of the United States. 

PAR. 2. In the comse and conduct of its business, as described in 
paragraph 1 hereof, the respondent sold to wholesale and retail 
dealers assortments of candy so packed and assembled as to involve, 
or which were designed to or might involve, the use of a lottery 
·scheme when r,;ol<l and distributed to the ultimate consumers thereof. 

(a) One of said assortments of candy was composed of a number 
of pieces of chocolate covered candy of uniform size. 1tnd shape, to
gether with a number of larger pieces of <'andy and a small pack· 
age of candy, which larger pieces of candy and small package of 
{?ttndy were given as prizes to purchasers of said chocolate covered 
.candies in the following manner: The majority of the said chocolate 
coveJ'ed candies in said assortment had centers of the same color, 
hut a small numhet· of said chocolate covered candies had center~ 
of a different color. Th~ said pieces of candy of uniform size and 
shape in said assortment retailed at the price of 1¢, but the purchaser 
who procured one of the said candies having a center of a color 
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different from the majority of said candy was entitled to receive 
and was to be given free of charge one of the said larger pieces of 
candy, and the purchaser of the. last piece of the aforesaid chocolate 
covered candy of uniform size and shape in said assortment was 
entitled to receive and was to be given free of charge the small pack
age of candy heretofore referred to. The aforesaid purchasers of 
said candy, who procured a piece of candy having a center colored 
differently from the majority of the said pieces of candy, and the 
purchaser of the last piece of candy in said assortment, were thus 
to procure one of the said larger pieces of candy or the small package 
of candy wholly by lot or chance. 

(b) Another assortment of candy which respondent was formerly 
distributing was composed of a number of candy bars of uniform 
size, shape, and quality, and each of said bars of candy was con
tainecl within a wrapper. Also, within each of said wrappers was 
a slip of paper which had printe,d thereon the retail price at which 
said piece of candy was to be sold to the consuming public. Said 
printed slip was effectually concealed from consumers and pros
pective consumers until a purchase had been made and the wrapper 
removed. The retail prices printed on said slips were 1¢, Z¢, or 3¢, 
and these were the prices which the purchaser paid the retail mer
chant. The ultimate consumers thus procured bars of candy of 
uniform size, shape, and quality at a price of 1¢, 2e, or 3¢, the said 
price being determined wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sold its as
sortments resold the same to retail dealers, and said retail dealers 
11nd the retail dealers to whom respondent sold direct have exposed 
said assortments for sale and have sold said candy to the purchas
ing public in accordance with the aforesaid sales plans. Respond
ent thus supplied to and placed in the hands of others the means 
of conducting lotteries in the sale of its products in accordance with 
the sales plans hereinabove set forth; and said sales plans had the 
capacity and tendency of inducing purchasers thereof to purchase 
respondent's said products in preference to candy offered for sale 
and sold by its competitors. 

PAn. 4. The sale of said candy to the purchasing public in the 
manner above described involves a game of chance or the sale of 
a chance to procure (a} larger pieces of candy or small packages 
of candy, or (b) bars of candy at a price less than 3¢. The use by 
the respondent of said methods in the sale of candy, and the sale 
of candy by and through the use thereof and by the aid of said 
methods, is a pmctice of the sort which the common law and crim-

15Rl2tm--so----s3 
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inal statutes have long deemed contrary to public policy, and i8" 
contrary to an established public policy of the Government of the
United States. The use by respondent of said. metho<ls has the tend· 
cncy unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to ex
clude from the candy trade competitors who. do not adopt and use 
the same methods or equivalent or similar methods involving the 
same or an equivalent or similar element of chance or lottery scheme. 
Many persons, firms and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale 
or sell candy so packed and assembled as above described or other
wise arranged and packed for sale to the purchasing public so as 
to involve a game of chance, and such competitors refrain therefrom. 

PAn. 5. Many dealers in and ultimate purchasers of candy were at
tracted by respondent's said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and were thereby induced t"o purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
or did not use the same or equivalent methods. The use of said 
methods by the respondent had the tendency and capacity, because 
of said game of chance, to divert to respondent trade and custom 
from its said. competitors who do or did not use the same or equiva
lent methods; to exclu<le from said candy trade all competitors who 
are unwilling to and who do not use the same or equivalent methods 
because the same are unlawful; to lessen competition in said candy 
trade and to tend to create a monopoly of said candy trade in re
spondent and in such other distributors of candy as use the same or 
equivalent methods; and to deprive the purchasing public of the bene
fit of fr<'e competition in said candy trade. The use of said methods 
by respondent had the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors who do or did not adopt and use said methods 
or equivalent methods. 

The answer of the respondent states, and the Commission finds, 
that the respondent discontinued the sale and distribution of the as
sortments described in paragraph 2 hereof prior to th~ filing of its 
answer. 

CONCLUSION 

The aforesaid methods, acts and practices of the respondent, D. 
Goldenberg, Inc., a corporation in its own name and right and 
trading as P. C. Sales Company, under the conditions and circum-
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stances set forth in the foregoing findings of fact, were all to the 
prejudice of the public and respondent's competitors, and constitnte 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, approved September 
26, lll14, entitled "An Act to create a. Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the amended and supplemental complaint of the Com
mission and the answer of the respondent, admitting all the material 
allegations of the amended and supplemental complaint to be truo 
and waiving the taking of further evidence and all other intervening 
procedure, and the Commission having made its findings as to the 
facts and conclusion that the respondent has violated the provisions 
of an Act of Congress approved September 26, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

It is ordered, That the respondent, D. Goldenberg, Inc., a corpora
tion, in its own name and right and trading asP. C. Sales Company, 
or trading under any other name, its officers, representatives, agents, 
and employees, in connection with the offering for sale, sale, and dis
tribution in interstate commerce of candy, do forthwith cease and 
desist from : 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made, or may be made by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used, or 
which may be used, without alteration or rearrangement of the con
tents of such assortments, to conduct a lottery, gaming device, or 
gift enterprise in the sale or distribution of the candy contained in 
said assortments to the public. 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size 
and shape having centers of different colors, together with larger 
·pieces of candy and a small package of candy, which said larger 
pieces of candy and small package of candy are to be given as prizes 
to the purchaser procuring a piece of candy having a center of a 
particular color. 
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4. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, bars of candy of uniform size, 
shape and quality containing within their wrappers tickets or printed 
slips bearing different prices. 

It is further ordered, That the respondent, D. Goldenberg, Inc., a 
corporation shall, within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to cease 
.and desist hereinabove set forth. 
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IN THE MaTTEit m· 

HOFFMAN BEVERAGE COMPANY 

~OMPLAINT, l!'INDINGS, .AND ORDErt IN IUW.AUD ~1.'0 'l'IIE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1014 

Dorket 2819. Complaint, JJiay 26, 1936-Decision, Nov. g, 1937 

Where a corporation engaged in sale of beer, subjected to treatment and pt·ocess 
making pasteurization unnecessary, and in distribution of said product in 
trade and commerce among the various States and in the District of 
Columbia, in substantial competition with those engaged In similar sale 
and distribution of such product-

Falsely and misleadingly disparaged products of competitors through repre
senting, in advertising of its said product, that "Heat treating beer during 
bottling operations spoils the fresh taste," in conjunction with statement 
that such treating "is necessary in all other American breweries" except 
its own, and that its product was only unpasteurized bottled beer in 
America and through such label statements as that, due to avoidance of 
pasteurization, as above noted, "its fine vat quality is fully retained"; 
facts being that heat tt·eating does not spoil fresh taste of properly pas
teurized beer, as now treated pasteurization flavor is avoided, and ordinary 
consuming public would not be able to detect difference In taste due to 
pastenrization b<!iwecn pasteurized and other beer; 

Wi!b eJiect of misleading and deceiving dealm·s aud purdwsiug public into 
belief that beer products of its competitot·s wet·e inferior in quality, purity 
or taste to Its own, and with result that such dealers and pnrehaslng public 
were induced, in reliance upon truth of its afot·esaid repre~entations, to 
pnrehase its said beer in preference to otller products which were com
petitive as to price, quality, taste, and purity, and with effect of thereby 
divet·tiug trade to it from its competitors who do not, in the aforesaid or 
auy other manner, falsely disparage competitive products; to the sub
stantial Injury of substantial competition in commerce: 

llel!l, '11tat such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before J,fr. John L. llornor and Mr. John 11'. Nor1llood, trial 
f'Xaminers. 

Mr. PGad B. Morehouse for the Commission. 
Mr. Walter H. Free of Hoguet, Neary & Campbell, of New York 

City, and Mr. Edwin L. Gidley, of Newark, N.J., for responrlent. 

CoMPLAil'IT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create n Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Hoff
lllan Beverage Company, a corporation, hereinafter referred to as 
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respondent, has been and is using unfa.ir methods of competition in 
commerce, us "commerce"· is defined in said act, and it appearing to 
the said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent is a corporation organized in 1913, exist
ing and doing business under and by virtue of the laws of the State of 
New Jersey, with its principal office and place of business at 402 Grove 
Street, in the city of Newark, in said State. It now is, and since July 
1934 has been, engaged in the sale and distribution of beer in con
stant course of trade and commerce between and among the various 
States of the United States and in the District of Columbia. In 
the course and conduct of its business as aforesaid it causes said beer 
to be bottled and, when sold, to be shipped and transported from its 
place of business in Newark, N. J., to the purchasers thereof, con
sisting of wholesalers and retailers located in other States of the 
United States and in the District of Columbia. In the course and 
conduct of its business as aforesaid respondent is now, and for more 
than one year last past has been, in substantial competition with 
other corporations and with individuals, partnerships, and firms 
engaged in the sale and distribution of beer in trade and commerce 
between and among the various States of the United States and in 
the District of Columbia. 

PAn. 2. In the course and conduct of its business as aforesaid 
respondent, in soliciting the sale of and selling its beer, has falsely 
disparaged the products of its aforesaid competitors through pub
lication and dissemination of the following statements, to wit: 

Heat-treating beer during bottling operations spoils the fresh taste. This i3 
necessary In all other AmeriC'an breweries except Hoffman. 

The vat-fresh taste of Hoffman Dottled Beer ls due to the fact that IloffmllD 
BePr is not bent-treated after bottling. Protrctlon from impurities at pvPrY 
fltep preserves the fine ,·at-fresh flavor by making pasteurization unnecessarY· 
You taste the difference at the first Rip! The only unpasteurized botlleu beer 
in America. 

The difference in taste between draught bet>r and the usual bottled bPer Is 
due chiefly to the fact that bottled beer-with a single exception-Is pasteur
Jzeu (heat-treated) tn tbe bottle • • • 

l'nsteurizatlon affects the taste of beer. 
Hoffman Beer Is not pasteurized. 

On the labels attached to the bottles in which respondent's beer jg 

sold appears the statement: 
Bernuse ot extraordinary hiologil'al ('Ontrol pasteurizing thb beer is avoided. 

'J'hus its fine vat quality Is fully retained. 
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By means of the foregoing statements respondent represents that 
the beer sold by its competitors is stale and inferior in quality, purity, 
and taBte, and in other ways less desirable for human consumption 
than is the. beer of respondent, when in truth and in fact such is 
Jlot the case. 

PAn. 3. The representations by respondent, as set forth in the fore
going paragraph hereof, and each of them, have the capacity and 
tendency to and do mislead and deceive dealers aud the purchasing 
public into the belief that the beer products of respondent's competi
tors are inferior in quality, purity and taste to the beer of respond
ent, and such dealers and purchasing public, relying upon the truth 
of the aforesaid representations, are thereby induced to purchase 
I_Ioffman Deer in prefereuce to other beer products which are competi
tive as to price, quality, taste, and purity, thus diverting trade to re
spondent from its competitors who do not in the aforesaid or any 
other manner falsely disparage competitive products, and thereby re
spondent does substantial injury to substantial competition in inter
state commerce. 

PAn. 4. The acts and things above alleged to have been done and 
tlH~ false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
:tnd constitute unfair methods of competition in commerce within the 
llltent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS .As TO THE F .Ac-rs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on May 26, 193<3, issued, Rnd on l\Iay 
27, 193<3, served its compJaint in this proceeding upon respondent 
Hoffman Beverage Company, a corporation, charging it with the 
Use of unfair methods o£ competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint, 
nn_d the filing of respondent's answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro
duced by PGad D. Morehouse, attorney for the Commission, before 
Jol~n L. Hornor, an examiner of the Commission theretofore duly 
des~gnated by it, and in opposition to the allegations of the com
~lamt by ·walter II. Free, attorney for the respondent, before John 
V. ~orwood, an examiner of the Commission duly designated to tako 

testimony and receive evidence in the place and stead of John L. 



1286 FEDERAL TRADE 001\IMISSION DECISIONS 

Findings 25 F. T. C. 

Ho1110r; and said testimony aml other evidence were duly recorded 
and filed in the office of the Commission. Thereafter the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto, and 
the oral arguments of counsel aforesaid; and the Commission having 
duly considered the same, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO 'filE FACTS 

PAnAGRAPII 1. The respondent, Hofl'man Beverage Company, is a 
corporation organized in 1911, existing and doing business under and 
by virtue of the laws of the State of New Jersey, with its principal 
oflice an<l place of business at 402 GroYe Street, in the city of Newark, 
in said State. 

It is now, and since August 1934, has bPen, engaged in the sale and 
distribution of beer in constant course of trade and commerce 
between and among the various States of the United States and in 
the District of Columbia. 

In the course and conduct of its business as aforesaid, it causes 
said beer to be bottled and, when sold, to be shipped and transported 
from its place of business in Newark, N. J., to the purchasers thereof, 
consisting of wholesalers and retailers located in other States of the 
United States and in the District of Columbia. 

In the course and conduct of its business, as aforesaid, respondent 
is now and for more than one year last past, has been in substantial 
competition with other corporations an<l with in1lividnals, partner
ships, and firms engaged in the sale and distribution of beer in trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. 

PAR. 2. In the course and conduct of its business as aforesaid, re
spondent, in soliciting the sale of and selling its beer, has made, 
through publication of advertisements, the following statements: 

1. Heat treating beer during bottling operations spoils the fresh taste. This 
ifl necessary in all other American breweries except Iloffman; 

2. The vat-fresh taste of IIoffmnn Bottled Deer is due to the tact that Hoff
man Beer is not heat treated after bottling. Protection from impurities at every 
step preserves the fine vat-fresh flavor by making pasteurization unnecessary. 
You taste the difference at the first sip! The only unpasteurized bottled beer 
1n America; 

3. The difference in taste between fine draught beer and the usual bottled 
beer is due chietly to the tact that bottled beer-with a single exception-Is 
pasteurized (heat·treated) In the bottle; 
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4. Pasteurization affects t))e taste of beer; 
l'i. Hoffman Beer is not pasteurized; 

1287 

On the labels attached to the bottles in which the respondent's 
heer-..,.is- sold appears the statement: 

6. Because of extraordinary biological control, pasteurizing this beer is 
m·ofded. Thus its fine vat quality is fully retained. 

The statement contained in subparagraph (1) was not made by 
J·espondent subsequent to March, 1935, and was made as a one-time 
insertion in approximately eight papers, including the New York 
"'Herald Tribune," the said papers having interstate circulation. 
Statement (2) appeared about May 29th, 1935, in the New York 
"Journal," "'Vorld," "Sun," the Newark "News," and other papers. 
Statements (3), (4), (5), or (6) were contained in advertisements 
published in the New York "'Vorld Telegram," the Newark, N. J., 
"Star-Eagle," and other papers, statement (6) being shown on the 
reproduction of the bottle label appearing in the advertisements. 

Respondent's representation, ( 1), that "heat treating beer dur
ing bottling operations spoils the fresh taste" and that "this is 
necessary in all other American breweries except Hoffman," was and 
is contrary to fact so far as it might be construed to convey the 
meaning that all other bottled beer than Hoffman's was stale or of 
such inferior quality, purity, or taste as to be less fit for human 
~onsumption than respondent's beer. It was shown by experts, and 
is so found, that heat-treating does not ordinarily spoil the fresh 
taste of beer but does so only when the pasteurization is improperly 
done by the application of too much heat. Thermostatic control is 
employed in modern brewing to keep uniform temperatmes mHl 
prevent spoiling. Deer is now treated in such a way as not to give 
:a pasteurization flavor. 

'Vith respect to respondent'::~ repre::oeutation (2) above, which in 
substance is that the absence of pasteurization or heat-treating pro
duces a vat-fresh taste in respondent's beer that can be distinguished 
"with the first sip" ancl that respondent's is the only unpasteurized 
bottled beer in America, it wa:-:; shown (a) that the distinction Le
t ween pasteurized and unpasteurized Leer could not ordinarily be 
detected by taste, although experts in the science of beer making, 
notably those in Germany and France, agree that such a difference 
is appreciable., When beer is improperly pasteurized by the appli
~ation of too much heat there is a "bread taste," but when pasteuriza
tion is properly clone the taste is not affected adversely. There is 
a difference in taste between bottled and draught beer which is not 
<lue to pasteurization or the lack of it. Prior to thirty or thirty
five years ago pasteurization affected the taste of beer, such effect 
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being known as a "pasteurized taste," but that has not been so in 
recent years. It was agreed that respondent's product, up to the 
time of the publication of the above advertisements, was the only 
unpasteurized bottled beer produced in America. Since that date 
other unpasteurized beers have appeared. Draught beer is not 
pasteurized. 

PAR. 3. That the implication arising from respondent's concur
rent use of the representations hereinbefore. set out are disparaging 
to competitive beer products is apparent from the advertisements 
themselves as well as shown by the testimony to be false or mis
leading insofar as they might be construed to disparage competing 
products. By the use of a process known as the Nathan Systcmt 
respondent's beer is subjected to a filtration treatment whereby 
yeast and other organisms which might result in later spoiling of 
the heer after bottling, nrc removed, and it is not necessary io 
pasteurize it. At the time of the appearance of the above adver
tised claims, all other breweries than Hoffman's subjected their beert 
after bottling, to pasteurization, i. e., a heat treatment of approxi
mately 145° F., for the purpose of killing the yeast and other or
ganisms so that the beer would keep indefinitely. The Commission 
finds from the evidence that while some experts might be able to 
detect a; difference in taste due to pastenrization between; pasteurized 
beer and other beer, the ordinary consuming public would not be 
able to do so. 

PAR. 4. The representations by respondent, as set forth in the 
foregoing paragraph hereof, and each of them, have the capacity 
and tendency to and do mislead and deceive dealers and the pur
chasing public into the belief that the beer products of respondent's 
competitors are inferior in quality, purity or taste to the beer of 
respondent, and such dealers and purchasing public, relying upon 
the truth of the aforesaid representations, are thereby induced to 
purchase Hoffman Beer in preference to other beer products which 
are competitive as to price, quality, taf::te and purity, thus din~rting
trade to respondent from its competitors who do not in the aforesaid 
or any other manner falsely disparage competitive products, and 
thereby respondent does substantial injnry to substantial competition 
in interstate commerce. 

PAR. 5. The record in this case shows that since Hl35 respondent 
has not repeated the disparaging statements set forth, but in this 
proceeding it hns asserted its legal right to do so, wherefore the 
Commission can have and has no assurance whatever that in the 
absence of any inhibition, respondent might not resume such practice. 
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CONCLUSION 

The aforesaid acts and practices of respondent Hoffman Beverage 
Company are to ~he prejudice of the public and respondent's com
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 2u, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties. and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com~ 
rnission upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence, taken before J olm L. Hornor 
and John vV. Norwood, examiners of the Commission theretofore 
duly designated by it, in support of the allegations of said com
plaint and in opposition thereto, briefs filed herein, and oral argu
ments by PGad D. Morehouse, counsel for the Commission, and by 
'Valter H. Free, counsel for the respondent, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap
proved September 26, 1914, entitled "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

It is now ordered, That the respondent, Hoffman Beverage Com
pany, a corporation, its officers, agents, representatives, and em
ployees, in the sale and distribution of beer in interstate commerce 
and in the District of Columbia, do cease and desist from: 

Representing that "Heat treating beer during bottling operations 
spoils the fresh taste" in conjunction with the statement that such 
heat treating "is necessary in all other American breweries except 
Hoffman," or in any other manner falsely or misleadingly disparag
ing competing products. 

Provided further, that nothing herein contained shall restrict re
spondent from making any legitimate claims regarding the desir
ability or distinctive taste of its beer so long as such claims are not 
coupled with false or misleading disparaging references to compet
ing products. 

It i.<J further ordered, That said respondent shall, within 60 days 
from the date of service of this order upon it, make a report or re
ports to the Commission in writing, showing the manner and form 
of its compliance herewith. 
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IN THE M.n·n:n OF 

EUCATHOL COMPANY, INU.1 

I'OMPLAINT, l\IODII!'IED FINDINGS AND ORDER IN REGARD TO TilE ALLEGIW 
VIOLATION OF' SEC, II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 8069. Oomplaint, Mar, 4, 1931-Decislon, Nov. 8, 1981 

\Vherc u corporution !'ngagcd In manufacture and sale of "Eucathol," com
pound or medicine for use in treatment of coughs, colds, burns, sunburn, 
insect bites, hay fever, asthma, influenza, and other affiictions, and as after
shaving cream, through rubbing or massaging same on flesh or through 
inhalation of vapors thereof, in substantial competition with those engaged 
in sale or offer to general public of compounds, medicines, salves, and oint
ments used for purposes for which its said preparation was offered-

lleprp:;;ooted, in advertising its said product in newspapers and periodicals of 
general circulation, and through radio bt·oadcasts, and in pamphlets, and 
through printed testimonials, photographs, and pictures and legends on 
cartons containing said compound, and in circulars enclosed in cartons 
thereof, and through other advertising matter, that use of such "Eucatbol" 
would prevent or cure, or was beneficial in treatment of, insect bites, sun
burn, plies, hemorrhoids, asthma, hay fever, catarrh, colds, skin irritations, 
scalds and burns, skin disorders, influenza, pneumonia, and other ailments, 
facts being said statements and representations as to the efficacy thereof 
In the tt·eahnent of piles, hemorrhoids, asthma, bay fever, catart·h, lnfluenzn 
(flu) or pneumonia were each and all false and misleading; 

With tendency and capacity to induce members of publlc and prospective pur
chasers to form mistaken and erroneous belief that said statements and 
representations were true, and with re~mlt that such purchasing public, 
acting on snell erroneous belief, was induced to buy, and bought, its said 
products, and trade was thereby unfairly diverted to it from its said com
petitors; to the Injury of competition ln commerce nmong the States, and 
to the injury of the public: 

Held, 'l'hat such acts and practices in sale, offer and advertisement of aforesaid 
product as a preventive or cure, ot· as beneficial in treatment or piles, 
hemonhoid:,!, nsthmu, hay fever, catarrh, influenza (flu) or pneumonia, 
were to the prejudice of the publie and competitors and constituted unfair 
methods of competition in commerce. 

Mr. E. J. Ilorniurook for the Commission. 
Stanard, Carey & Stanard, of Shawnee, Okla., for resp01Hlent. 

CoMPLAINT 

Pursuant to the proviPions of an Act of Congress, approved Sep· 
tember 2G, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that The Euca· 

1 See orjglnal findings and ord('r as or June 20, 19:17, In this mntter, nt pnge 313, sUPI"II· 
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thol Company, Inc., a corporation, has been and now is using unfair 
methods of competition in commerce, as "commerce" is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com
plaint and states its charges in that respect as follows: 

PARAGRAPH 1. Respondent, The Eucathol Company, Inc., is a. cor
poration, organized and existing under and by virtue of the laws 
of the State of Oklahoma, with its office and principal place of busi
ness located in the city of Shawnee, in said State. Respondent is 
now, and has been for ·several years last past, engaged at said loca
tion in the manufacture and sale of a compound for use in the treat
ment of coughs, colds, scalds, burns, sunburn, insect bites, hay fever, 
nsthma, and other human afllictions. Said compound is also sold 
for use as an after shaving cream. Said compound is put up in 
containers and is to be applied by rubbing or massaging it onto the 
flesh, or by inhaling its vapors. Respondent has designated said 
compound us "Eucathol." Respondent sells said product to whole
sale druggists who sell said product to retail druggists, and also 
direct to retail druggists. The reta,il druggists sell said product 
directly to the consumers thereof. 

In the course and conduct of said business respondent ships, or 
euuscs to be shipped or tmnsported, said product when so sold from 
1he city of Shawnee in the State of Oklahoma to said wholesale and 
retail druggists, many of whom are located in points in various 
States other than the State of Oklahoma. There is now, and has 
been during all of the times herein mentioned, a constant current of 
trade in said product so sol<l hy said respondent in commerce be
tween and among the Yaricllls .Stntrs of the Unite<l Stall's and in the 
Distriet of Columbia. 

PAn. 2. In the course mHl c;mduet of said business, respondent is 
How, and has been during all of the times herein mentioned, engage1l 
in substantial comprtition with Yarious corporations, firms, and in
dividual:,; sPlling, or offering for sal<', to the getwral public com
pounds, nwllicines, r-.aln•s, and ointments and other remedies used for 
the purposes described in pttrngmph 1 hereof. 

PAn. 3. In the cotm;e and conduct of the business as aforesaid, re
spondPnt, in soliciti11~ the sale of uml selling said products, has 
ndvertisL•Il the san1e in newspapers, magazines, periodicals of general 
<:ircnlation, by nwans of radio broadcasts, and in pamphlets, printed 
tl'stilllonials, aml othl'l' printed mutter. It has also made usc of 
I>hotogntphs, other picturE'S and l<'gends on cartons containing said 
compound and in circulars inclosed in said cartons, and in other 
nclnrtising media. In and through each and all of the advertising 
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media above enumerated, respondent has made, and is making, ex~ 
pressly or by implication, the following representations: 

That the use of Eucathol will prevent and cure, or is beneficial in 
the treatment of: insect bites, sunburn, piles and hemorrhoids, asthma 
and hay fever, catarrh, colds, skin irritations, scalds and burns, skin 
disorders, flu .and pneumonia, and other ailments. 

PAR. 4. The representations described and set forth in paragraph 
3 above are false and misleading, in that the use of Eucathol will not 
prevent and cure, and is not beneficial in t}:te treatment of, insect 
bites, sunburn, piles and hemorrhoids, asthma and hay fever, catarrh, 
colds, skin irritations, skin disorders, scalds and burns, flu and pneu· 
monia, or other ailments or afflictions of the human body for which 
it is recommended by the respondent. 

PAR. 5. Said statements and representations set forth in paragraph 
3 so made by respondent have, and have had, the tendency and capac· 
ity to induce members of the public and prospective purchasers to 
form the mistaken and erroneous belief that said statements and 
representations are true, and, acting in such erroneous belief, the said 
purchasing public has been induced to purchase, and has purchased, 
respondent's product, thereby unfairly diverting trade to respond· 
ent from its said competitors, to the injury of competition in com· 
merce among and between the various States of the United States, 
and to the injury of the public. 

PAn. 6. The above alleged acts and practices are each and all to the 
prejudice of the public, and of respondent's competitors, and con· 
stitute unfair methods of competition in interstate commerce within 
the meaning of Section 5 of an Act of Congress entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPORT, MoninED FINDINGS AS TO THE FACTS, A~D OnnEn 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com~ 
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission, on the 4th day of March Hl37, is~ 
sued and served its complaint in this proceeding upon respondent, 
Eucathol Company, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro~ 
visions of said act. After the issuance of the complaint and the 
filing of respondent's answer, the Commission, by order entered 
therein, granted respondent's motion for permission to withdraw said 
answer and substitute therefor an answer admitting all of the ma· 
terial allegations of the complaint to be true, and waiving the taking 
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of further evidence and all other intervening procedure, which sub
stitute answer was duly filed in the office of the Commission. There
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and the substitute answer, hiefs 
and oral arguments of counsel having been waived, and the Com
mission, having duly considered the same, made and entered its 
findings of facts and conclusion on the 29th day of June, A. D., 1937, 
and the Commission now being desirous of modifying its said find
ings, as is provided for undPr the provisions of said Act of Congress, 
makes this its modified findings as to the facts and conclusion drawn 
therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent, the Eucathol Company, Inc., is a cor
poration organized and existing under and by virtue of the laws of 
the State of Oklahoma, with its office and principal place of business 
located in the city of Shawnee, in said State. 

Respondent is now, and has been for several years last past, en
gaged at said location in the manufacture and sale of a compound, 
or medicine, for use in the treatment of coughs, colds, scalds, burns, 
sunburn, insect bites, hay fever, asthma, influenza and other human 
affiictions. Said compound is also sold for use as an after-shaving 
cream. Said compound is put up in containers and is to be applied 
by rubbing or massaging it on the flesh, or by inhaling its vup0rs. 
Respondent has designated the said compound as "Eucathol." Re
spondent sells said product direct to retail druggists and to whole
sale druggists, who also sell the same to retail druggists. The said 
retail druggists sell said product directly to the consumer ~hereof. 

In the course and conduct of said business respondent ships, or 
causes to be shipped or transported, said product, when so sold, from 
the city of Shawnee in the said State of Oklahoma, to said whole
sale and retail druggists, many of whom are located at points in 
various States other than th~ State of Oklahoma. There is now, and 
has been, during all of the times herein mentioned, a constant current 
of trade in said product so sold by said respondent in commerce be
tween and among the various States of the United States and in the 
District of Columbia. 

PAR. 2. In the course and conduct of said business, respondent is 
now, and has been, during all of the times herein mentioneu, E'Hptged 
in substantial competition with various corporations, copartnerships, 
firms, and individuals, selling, or offering for sale to the general 
public, compounds, medicines, salves and ointments used for the pur
poses described in paragraph 1 hereof. 
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PAR. 3. In the course and conduct of the business, ns af0resaid, 
respondent, in soliciting the sale and selling said product has adver
tised the same in newspapers, magazines, periodicals of general cir
culation, by menus of radio broadcasts, and in pamphlets, and by, 
in and through the use of printed testimonials and other pripted 
matter, photographs, and other pictures and legends on cartons con
taining said compound, and in circulars enclosed in said cartons, and 
in and upon other advertising media. In and through each and all 
of the advertising media above enumerated respondent has made1 
expressly or by implication, the :following representations: 

That the use o:f "Eucathol" will prevent or cure, or is beneficial 
in the treatment of, insect bites, sunburn, piles, hemorrhoids, asthma, 
hay :fever, catarrh, colds, skin irritations, scalds and burns, skin 
disorders, influenza, pneumonia, and other ailments. 

PAR. 4. The use of "Eucathol" will not prevent or cure, nor is its 
use beneficial in the treatment o:f piles, hemorrhoids, asthma, hay 
fever, catarrh, influenza (flu), or pneumonia, nor is its use beneficial 
in the treatment of other human ailnwnts, except in case~:> of heatl 
colds and the coughs associated t h<'re,vit h an!l in afflictions wherein 
a counter-irritant is indicated. 

PAR. 5. The said statements and J'P}H'eS<'lltntions as to the efficacy 
of "Eucnthol" in the treatment of piles, hemorrhoids, asthma, huy 
:fever, catarrh, influenza (flu) or pneumonia are each awl all false 
and mislearling, and said statements so made by respondent with 
respect to such ]ast.named affiictions have, and have had, a tendency 
and capacity to induce members of the public and prospective pur
chasers to form the mistaken and erroneous belief that said state
ments and representations are true, and, acting on such erroneous 
belief, the said purchasing public has been induced to purchase and 
has purchased respondent's said product, thereby unfairly diverting 
trade to respondent :from its said competitors to the injury of compe
tition in commerce among and between the various States of the 
United States and to the injury of the public. 

CONCLUI'ION 

The acts and practices of the respondent, Eucathol Company, Inc., 
a corporution, in selling, offering for sale, and advertising as afore
Raid, the product "Eucathol" as a prev('ntive or cure, or as beneficial 
in the treatment of piles, hemorrhoids, asthma, hay fever, catarrh, 
influenza (flu) or pneumonia, are to the prf'jndice of the public and 
of respondent's compl'titors and constitute unfair methods of compe
tition in commerce within the intent and meaning of Section 5 of nn 
Act of Congr<'ss, approved September 2G, 1914, entitled "An Act to 
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create a Federal Trade Commission, to define its powers and duties, 
and for other purposes." 

1tiODIFIEO OHOlm TO CEASE AND OESIS'l' 

'l'his proceeding having been heard by the Federal Trade Conunis
sion upon the comp.laint of the Commission and the substitute answer 
filed herein, on the 1st day of May 1937, by respondent, admittin~ 
all of the material alh•gations of the complaint to be true and waiv
ing the taking of further evidence and all other intPrvening pro
cedure, and the Commission., on the 29th day of June, A. D., 1937, 
having made its findings as to the facts and its conclusion that said 
respondent had violated the provisions of an Act of Congress, ap
proved SPptemher 26, 1914, entitled "An Act to crPate a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes," and having issued its order to cease and desist on the said 
29th day of June, A. D., 1937, and the Commission having on the 
3rd day of November, A. D., 1937, modified its said findings of facts 
nnd conclusion, and now being desirous of modifying its order so as 
to conform with its said modified findings of facts and conclusion, 
and being advised in the premises, 

It is ordered, That the said order to cease and desist be, and the 
same is herPhy, mollifiell to read as follows: 

Uespondent Eucn.thol Company, Inc., a corporation, its oflicel'i,;, 
~·(>presentatiws, agents, and employees, in connection with the offer
Ing for sale, sale aml distribution of a pharmaceutical preparation 
now designated as "Eucathol" or in the sale and distribution of any 
<Jther pharmaceutical preparation composed of substantially the same 
ingredients, whether sold under the name "Eucathol" or any other 
name, in interstate commerce or in the District of Columbia, forth
With cease and desist from : 

Representing, directly or by implication, that said preparation 
Will prevent or cure, or is beneficial in the treatment of, piles, hemor
thoitls, asthma, hay fever, catarrh, influenza (flu) or pneumonia, or 
any other ailments, conditions, and afflictions of the human body, 
Provi<1Nl, however, that respondent is not hereby prohibited from 
J·epreRenting that said preparation may be hPiwficial in the treatment 
of head colds, and coughs associated therewith, or in the treatnwnt 
of other conditions wherein a counter-irritant is in<licated. 

It i11 further ordered, That respondent shall, within 60 days after 
f;ervire upon it of this modifiP<l order, file with the Commission a 
I·eport in writing setting forth in detail the manner and form in 
which it has complied with this mo<lifiPtl onl(>t'. 

1;';8J21"'-'\!) -"4 
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IN THE MATI'ER OF 

GEORGE EARL McKEWEN, ET AL., DOING BUt;INEt;S AS 
HERBAL MEDICINE COMPANY AND NATEX COMPANY 

COMPLAINT, FINDINGS, .AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. II OF AN ACT OF CONGRESS .APPROVED SEPT. 26, 1914 

Docket 8075. Oomplaint, Mar. 12, 1937-Decision, Nov. 3, 1931 

\Vhere partners engaged in distribution and sale of "Herb Doctor Compound'' 
and "Nat('X," medicinal preparations, co'mpounded from practically the 
same ingredients and sold and distributed between and among the various 
States and in the District of Columbia for substantially same use and 
conditions, in substantial competition with those lil'ewise engaged in dis· 
tribution and sale in commerce as aforesaid, of medicinal preparations, and 
including among its competitors many who distribute and sell preparations 
designed, intended and sold as aids or adjuncts in the treatment of the 
same or similar conditions and who do not in any way misrepresent the 
eltectlveness of their respective products-

Represented, directly or through implication, in their advertising in newspapers 
of gpnernl interstate circulation and by circulars and pamphlets sent bY 
mail into the various States, and by radio, that said preparations were 
new remedies and that they constituted competent and effective cures, 
remedies, or treatments for stomach troubles, rheumatism, neuritis, nver 
troublcR, deranged kidney, nervousness, headaches due to constipation, 
general run-down condition, indigestion, constipation, dizziness, gastritiS, 
colds, billiousness and similar maladies, aliments and conditions of the 
human body, facts being they were not new remedies and did not constitute 
competent cures, remedies or treatments for any of the llls, maladies and 
conditions named, or for any other similar ailments and malauieR, aud 
representations made by them with respect to the nature of their products, 
their therapeutic value and effectiveness in use, were grossly exaggerated, 
false, misleading, and untrue; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that all said representations 
were true, and that results claimed by them would be obtained bY 
purchnfler users of such products, nnd with result that substantial numucr 
of the consuming public, as a true consequence of the mistaken and 
erroneous beliefs induced by their said acts, advertisements, and repre· 
sentations, purchased substantial volume of their preparations, and trade 
In such commerce was unfairly diverted to them from those engaged tn 
the distribution and sale or products intended for similar usage, and w!JO 
truthfully ad\·ertlse thPir respective products; to the substantial InjurY 
of competitors in commerce: 

Jleld, That such acts, practices and representations were to the prejudice of 
the public and competitors and constituted unfair methods of competltiOD· 

Mr. 1Vm. T. Ohantland for the Commission. 
Mr. Clinton Robb, of Washington, D. C., for respondents. 
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CoMPLAINT 1 

Pursuant to the provisions of an Act of Congress, approved 
Septembe.r 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,)' 
the Federal Trade Commission, having reason to believe that George 
Earl M:cKewen, George McKewen, Mrs. George McKewen, Samuel 
Oler, Mrs. Samuel Oler, Albert W. Oler, Leroy Burdette, Mrs. Leroy 
Burdette, James Howard, Jr., and Publicity Engravers, copartners 
doing business under the firm names of Herbal .Medicine Company 
and Natex Company, hereinafter referred to as "respondents," have 
been, and are now, using unfair methods of competition in commerce, 
as "commerce" is defined in said act, and it appearing to the Com
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

PARAGRAPH 1. Respondents, George Earl McKewen, George 
McKewen, Mrs. George McKe,ven, Samuel Oler, Mrs. Samuel Oler, 
Albert W. Oler, Leroy Burdette, Mrs. Leroy Burdette, James How
ard, Jr., and Publicity Engravers, copartners doing business undPr 
the firm names of Herbal Medicine Company and Natex Company, 
have their principal office and place of business in the city of llal
thnore, State of Mary land. Uespondents are now, and for some 
time have been engaged in the business of distributing and selling, 
in commerce as herein set out, certain medicinal preparations desig
nated "Herb Doctor Compound" and "N atex." 

PAn. 2. Said respondents, being engaged in business as aforesaid, 
cause said products, when sold, to be transported from their office 
and place of business in the State of Maryland to purchasers thereof 
located at various points in States of the United States other than the 
State from which said shipments were ma(le. Respondents now main
tain a constant current of trade in commerce, in said products dis
tributed and sold by them between and among the various States 
of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of their said business, respond
f!nts are now, and have been, in substantial competition with other in
rlividua]s and with firms and corporations likewise engaged in the 
business of distributing and selling medicinal preparations for use 
in connection with treatment for various human ailments, in com-

1 The eomplalnt as publl~hrd omits, In the Interest ot brPvlty, quoted lltntPmPntR, claims 
and representrrtlone set fortb at length In rar. S thereof, as allegedly made by rl'spondent 
In advertising the asserted qualities or properties of Its preparations here lnvoh·ed. said 
"Various quoted matter being set forth verbatim In Par. 4 of the findings, Infra, at page 1301. 



1298 FF.DERAL TRADE COMMISSION DECISIONS 

Complaint 25 li',T.C. 

merce, among and between the various States of the United States 
and in the District of Columbia. 

In the course and operation of said business, and for the purpose 
of inducing the purchase of said medicinal preparations as a remedy 
for persons suffering from any one or more of numerous ailments, 
respondents, in their advertising in newspapers of general inter
state circulation, by circulars and pamphlets sent by mail into various 
States of the United States, and by radio, have made, published, or 
caused to be published, among others, t.he following statementst 
claims and representations: 2 

Similar .and almost identical representations to those set forth 
above are being made by respondents for their preparation Natex~ 
which is compounded from practically the same ingredients as Herb 
Doctor Compound, and both preparations are sold for substantially 
the same use and conditions. 

The aforesaid statements, together with other similar statements 
not herein set out with reference to respondents' products "Herb Doc
tor Compound" and "Natex," purport to be descriptive of said prod
ucts, their therapeutic value and their effectiveness in use. ~\11 of 
said statements sene as rrpreseutations, eitlu•r lliredly or through 
implication, that said products form competent anll effective cures, 
remedies or treatments for stomach troubles, rheumatism, neuritis, 
liver troubles, deranged kidney, nervousness, headaches due to con
stipation, general run-down condition, indigestion, eonstipation, diz
ziness, gastritis, colds, biliousness and similar maladies, ailments and 
conditions of the human body. 

PAn. 4. The representations made by respondent, as above set out, 
with respect to the nature of its products, their therapeutic value anti 
effectiveness in use are grossly exaggerated, false, and misleading 
und untrue. Said products are not new remedies and they do not 
constitute competent cures, renwdies or treatments for any of the 
ills, maladies and conditions of the human body named in para
graph 3 above, or for any other similar ailnwnts and maladies of 

_.-the human body. 
PAR. !l. There are among respondents' competitors many who dis

tribute and Rell preparations, designed, intended and sold ns aids or 
ndjuncts in the treatment of the snme or similar conditions, who do 
not in any way misrepres<•nt the effectivenPss of their res1wctive. 
products. 

• The quoted matter which follows here at leugth, dealiug with the qunlltlt>s or pi'OJ!cr
tles claimed by re.~pondent for Its said preparations, aud therapeutic value and eft'ectlve
nesa In use, are Ret forth urbathn In the finding~. lnf•·a, at pnge 1:\01, and are necordln~o:lY 
omitto>d here In the Interest of bre'l'lty. 
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PAR. 6. Each and all of the false and misleading statements and 
representations made by the respondents as to the effectiveness of 
their said products, as hereinabove set out, in their advertising in 
the course of distributing their products, were and are ealculated to, 
and had, and now have a tendency and capacity to mislead· and 
deceive a substantial portion of the purchasing public into the errone
ous belief that all of said representations are true, and that the results 
claimed by the respondents will be obtained by the purchasers thereof 
upon the use of said products. Further, as a true consequence of the 
mistaken and erroneous beliefs induced by the acts, advertisements 
and representations of respondents as hereinbefore s~>.t out, a sub
stantial number of the consuming public has purchased a substantial 
volume of respondents' preparations with the result that trade has 
been unfairly diverted to the respondents from individuals, firms, 
and corporations likewise engaged in the business of distributing and 
selling products intended for similar uses, who truthfully advertise 
their respective products. As a result thereof, substantial injury 
has been and is now being done by respondents to competitors, in 
commerce, among and between the various States of the United States 
and in the District of Columbia. 

PAR. 7. The above and foregoing acts, practices and representations 
of the respondents have been, and are, all to the prejudice of the 
public and respondents' competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress, approved September 2G, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

HEPORT, FINDINGS AS TO THE FAcTs, AND On01m 

P•1rsuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on the 12th day of :March 1937, issued, 
and on the 13th day of March, 1937, served, its complaint in this 
proceeding upon respondents, George Earl ~IcKewen, George 1\Ic
Kewen, 1\Irs. George 1\IcKewen, Samuel Olet·, 1\Irs. Samuel Oler, Al
bert ,V. Oler, Leroy Tiurdette, l\I1·s. Leroy llunlette, James Ilowanl, 
Jr., and Publicity Engravers, copartners doing business under the 
finn names of Herbal )leuicine Company anll Natex Company, 
charging them with the use of unfair methous of competition in com
merce in violation of the prodsions of said act. After the issuance 
of said compbint and the filing of l'espondents' answer, the Com
mission, by onler entered herein, granted respondents' motion for per-
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mission to withdraw said answer and to substitute therefor an answer
admitting all the material allegations of the complaint to be true and 
waiving the taking of further evidence and all other intervening pro· 
cedure, which substitute answer was duly filed in the office of the 
_Commission. Thereafter, this proceeding regularly came on for 
£nal hearing before the Commission on the said complaint and the 
substitute answer, briefs and oral arguments of counsel having been 
waived, and the Commission having duly considered the same and 
being now fully ad vised in the premises, finds that this proceeding
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P AnAGnAPH 1. Respondents, George Earl McKewen, George Me· 
Kewen, l\Irs. George McKewen, Samuel Oler, Mrs. Samuel Oler, 
Albert W. O~er, Leroy Burdette, Mrs. Leroy Burdette, James Howardr 
Jr., and Publicity Engravers, copartners doing business unJer the 
firm names of Herball\Iedicine Company and Natex Company, have 
their principal office and place of business in the city of Baltimore, 
State of Maryland. Respondents are now, and for some time have 
been engaged in the business of distributing and selling, in commerce 
as herein set out, certain medicinal preparations designated "Herb 
Doctor Compound" and "Natex." 

PAn. 2. Said respondents, being enaged in business as aforesaid, 
cause said products, when sold, to be transported from their office 
and place of business in the State of Maryland to purchasers thereof 
located at various points in States of the United States other than the 
State from which said shipments were made. Respondents noW 
maintain a constant current of trade in commerce, in said products 
distributed and solrl by them, between and among the various States
of the United States and in the District of Columbia. 

PAn. 3. In the course and conduct of their said business, respon~ 
dents are now, and have been, in substantial competition with other 
individuals and with firms nnd corporations likewise engaged in the 
business of distributing ano sellin~ medicinal preparations for use in 
connection with treatment for various human ailments, in commerce, 
among ancl hetw~>en the various Stnt~>s of the Unit~>d States and in 
the District of Columbia. 

PAn. 4. In the course and operntion of said business, and for the 
purpose of inducing the pmchase of said medicinal preparations ns ll 

remedy for persons suffering from nny one or more of numerous 
ailments, respondents, in their Rdvertising in newspapers of general 
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interstate circulation, by circulars and pamphlets sent by mail into 
various Stutes of the United States, and by radio, have made, pub
lished, or caused to be published, among others, the followin~ 
statements, claims, and representations: 
For sufferers from 

STOl\IACH TROUBLES 
RHEUl\IATISl\1 
NEUlliTIS 
LIVER TROUBLES 
DERANGED KIDNEYS 
LOSS OF SLEEP 
NERVOUSNESS 
HEADACHES DUE TO CONSTIPATION 
GENERAL RUNDOWN CONDITIONS 

Tim DIRTII OF A NEW l\IEDICINE 
ENDS INDIGESTION 
Neutraliz<>d acidity 
Quick relief from • • • indigestion, that stutry feeling around the heart. 

and other simple pains in the stomach. 

• • • 
Regulates Bowels 

• • • "' 
Furthermore, IIEltD DOCTOR contains certain elements which not only 

lllove the bowels, but tend to regulate them so that they re-main normal. 
A TONIC FOR WIIOLN SY8TEl\I 
Herb Doctor acts as a tonic for the whole system. It bas been the means 

ot restoring health and strength to thousands who have suffered the agonies of 
Blomach troubles, constipation, rheumatic pains, sleepless nights, lack of pep 
and vigor and oti1er aibucnts due to poisonous waste matter in the system and 
Deneral rundown condition. 

• • • Herb Doctor contains two special ingredients which when acting to
gether not only quickly move the bowels and give the entire systcm a thorough 
cleansing, but also tend to regulate them so that the continuous use of laxa
tives becomes unnecessary. 

Herb Doctor is different from ordinary medicines and tonics. Herb Doctor 
Dets to the roots of your trouble, relieves the cause, and in this way builds up 
sound b('alth that does not di;;appear as soon as you have stopped the treat
ment. 

llerb Doctor flushes the bowels and the blood of impurities in a mild, pleas
ant yet highly efficient manner. It tones up the stomach so that you can once 
lllore eat b('artily and digest ev£>ry mouthful. It acts as a diuretic to the kid-. 
neys and ls a valuable alterative and tonic. 

In this way Ilerb Doctor ends the suffering caused by con.~tipation, indiges
tion, gas on the stomach, nervous11ess, poor sleep, bad brca.th, rheumatism, 
neuritis, headaches, dizzy spells, general weakness and lack of vitality and the 
lllauy other complaints caused by the failure of the stomach, kidn('ys, liver and 
bowels to function pl'OJlf'rly. 

NEW MEDICINE ENDED 20 YEARS STOl\IACII MISERY IN ONE MONTH. 

"' "' • • • • • 
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Also ended ~iver Tt·ouble nnd Nervousnef's. 

• • • • • • • 
Persons suffering with indigestion, gastritis, blood impurities, rheumatic 

puln:;, f'lmtterPil HPnPs, billions attacks, dizziness and similar complaints need 
sutTer 110 longer. 

There Is a wonderful new way to win that glorious health, the clear com· 
plexion, the vigor and vitality that everyone so greatly de!lires, • • • . 

IIERll DOCTOR COMPOUND • • • restoring rundown, ailing people to 
health nnd strength. 

It you are suffering with annoyiug pains and acltes throughout the body, If 
~:ou are troubled with indigestion or sudden sharp pains; if you suffer with 
dizziness • • • if you are • • • nervous, then it is time for yon t? 
consider better health. You will fiutl IIEllll DOCTOR 001\IPOUND just the 
medielue that you need. 

IIEUll DOCTOit Is being used with great success by snft't-l'ers fl'om manY 
ailments which can be tmced to liver complaint. III<;Hll DOCTOR'S most 
enthusiastic usPrs have t'nken it fot' sneh eomplaints and nre pleased to testifY 
to the relief they have obtaiuetl. 

IIEHll DOCTOR COl\IPOUl'iD il-l comvonn1led e~veciully for people wlw suffer 
from indigestion, henctadws, poor siP<'p, dizziness, constipation and lack or 
vitality. 

A four weeks' trentuwnt of Hl•~UB DOU'l'OU built up health quickly, relieved 
{)f biliousness, dizzy spells and indigestion, and made the patient no longer 
~:mbjeet to colds. 

IIEUll DOCT< lR helps In the case of Iudigestiou, so it will when it comes 
to faulty climiul1tion, rhenmatlc palm!, dizziness, lwadaches, and many othet' 
aliments. 

Persons who suffered continuously day and night, with various ailmcut•lo 
Including disorders and Indigestion, gas on stomach, faulty elimination, severe 
headaches Interfering with sleep, Improve daily after beginning to take HEIU3 
DOCTOR, and are made to feel like 11ew persons. 

Similar and almost identical representations to those set forth 
above are being made by respondents for their preparation N atex:, 
which is compounded from practically the same ingredients as Herb 
Doctor Componnd, and both prt:>parations are sold for substantiallY 
the Ram~ 11se and conditions. 

The aforesaid statem<'nts, together with other similar statements 
not herein set out with reference to respondents' products "Herb 
Doctor Compound" and "Natex," purport to be descriptive of saill 
products, their therapeutic value and their effectiveness in use. All 
of said statements serve as representations, cithPr directly or through 
implication, that said products form <:ompetent anti effective cures, 
remedies or treatments for stomach troubles, rheumatism, neuritis, 
liver troubles, der·ang-eu kidtwy, nervousness, headaches due to con· 
~tipation, genemlrun-uown condition, indigestion, constipation, tlizzi· 
ness, gastritis, colds, biliousness, and similar maladies, ailments, and 
conditions of the human body. 
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PAn. 5. The representations made by respondents, as above set out, 
with respect to the nature of their products, their therapeutic value 
and effectiveness in use are grossly exaggerated, false, and misleading 
:md untrue. Said products are not new remedies and they do not 
constitute competent cures, remedies, or treatments for any of the 
ills, maladies and conditions of the human body named above, or for 
any other similar ailments and maladies of the human body. 

PAn. 6. There are among respondents' competitors many who dis
tribute and sell preparations, designed, intended and sold as aids or 
adjuncts in the treatment of the same or similar conditions, who do 
not in any way misrepresent the effectiveness of their respective 
Products. 

PAu, 7. Each and all of the false and misleading statements and 
tepresentations made by the respondents as to the effectiveness of 
their said products, as hereinabove set out, in their advertising, in 
the course of distributing their products, were and are calculated to, 
and had, and now have a tendency and capacity to mislead and de
ceive a sub!:itantial portion of the pnrchasing public into the crro
lteous belief that all of said representations are true, and that the 
results claimed by the respondents will be obtained by the purchasers 
thereof upon the use of said products. Fm:ther, as a true conse
quence of the mistaken and erroneous beliefs induced by the acts, 
advertisements and representations of respondents as hereinbefore 
set out, a substantial number of the consuming public has purchased 
a substantial volume of respondents' preparations with the result 
that trade in said commerce has been unfairly diverted to the re
Rpondents from individuals, firms, and corporations likewise engaged 
in the business of distributing and selling products intended for 
similar uses, who truthfully advertise their respective products. As 
a result thereof, substantial injury has been and is now being done 
by respondents to competitors, in said commerce, among and between 
the various States of the United States and in the District of 
Columbia. 

CONCLUSION 

The above and foregoing acts, practices, and representations of the 
l'espondents, George Earl McKewen, George l\fcKewen, Mrs. George 
McKewen, Samuel Oler, Mrs. Samuel Oler, Albert ,V, Oler, Leroy 
Durdette, l\frs. Leroy Burdette, James Howard, Jr., and Publicity 
Engravers, copartners doing business under the firm names of Herbal 
Medicine Company and Natex Company, are to the prejudice of the 
Public and of respondents' competitors, and constitute unfair methods 
of competition in commerce, within the intent and mrnning of Section 
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5 of an Act of Congress, approved September 26, 1914, entitled ''An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Comrru::!
sion upon the complaint of the Commission and the answer filed 
herein by respondents admitting all the material allegations o-f the 
complaint to be true, and waiving the taking of further evidence 
and all other intervening procedure, and the Commission having 
made its findings as to the facts and its conclusion that said respond· 
cnts have violated the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
·Commission, to define its powers and duties, and for other purposes." 

It is ordered, That the respondents, George Earl McKewen, George 
.McKewen, Mrs. George 1\fcKewen, Samuel Oler, Mrs. Samuel Oler, 
Albert ,V, Oler, Leroy Burdette, Mrs. Leroy Burdette, James How· 
ard, Jr., and Publicity Engravers, copartners doing business under 
tho firm name of Herbal Medicine Company and Natex Company, 
themselves, their representatives, agents and employees, in connection 
with the offering for sale, sale and distribution of "Herb Doctor,'' 
"Herb Doctor Compound" and "Natex," or any preparation or coJU· 
pound composed of the same or similar ingredients and possessing 
the same or similar therapeutic properties, under the same or anY 
other name or designation, in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from: 

1. HPpresenting that said preparations, or any of them, are coJU· 
petent or effective cures, remedies or treatments for stomach trou· 
hies, rheumatism, neuritis, liver troubles, deranged kidney, nervous· 
ness, general run-down condition, indigestion, dizziness, gastritis, 
colds, biliousness and other similar maladies, ailments and conditions 
of the human body; or that said preparations, or any of them, will 
cure constipation or headaches due to constipation; 

2. Representing that said preparations, or any of them, are ne« 
remedies. 

It ia further ordered, That the respondents shall, within GO days 
after service upon them of this order, file with the Commission .3 

report in writing setting forth in detail the manner and form 111 

which they have complicu with this order. 
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IN THE MATTER OF 

ELITE GLOVE COMPANY, INC. 

'CO~IPLAINT, l•'INDINGS, AND OHDEll IN UEGARD TO TilE ALLEGED VIOL.\TION 
01~ SEC. 5 OF AN ACT OJ!' CONGRESS APPROVED SEI'T. 26, l!H4 

DocT•et 3187. Complaint, July 24, 1937-Decision, Nov. 3, 1937 

Where a corporation eugageu iu mauufacture, fale, anu distribution of gloves, 
in commerce among the various States and in the District of Columbia, in 
substantial competition with others similarly engaged, and including among 
such competitors manufacturers aud distributors of like and similar prod
ucts who truthfully advertise and represent the nature, merit, and origin 
of tliCir respective products fill(} refrain from advertising or representing, 
through catalogs, brand marks, or other advertising media, that the mer· 
chandise offered by them has a merit, value, and origin which it does not 
have; in advertising its said prouuct through price lists, newspapers, 
Periodicals and otlter advertising matter circulated through the mails to 
its customers and prospective customers-

llepresented, through used of word "British," and throngh sale and distribution 
of gloves with surh brands as "Lady Daphne A British Doeskin M.\DE IN 
U. S. A." and "Lady Daphne A British Suede MADE IN U. S. A.," that 
the leather used in the manufacture thereof was processed or made into 
the finished lcatllCr In England, such as long distinctly preferred by a 
substantial part of the consuming public in gloves, shoes, and other per· 
sr.~Jal wearing efTccts, and was imported therefrom into the United States, 
facts being the hides Uf;ed in making its said products were imported from 
the Sudan of Egypt into the United States, and there tanned and processed 
into finished leather product; 

With result of misleading customers and prospective customers into the belief 
that leather in question was processed into finished leather product in 
England and imported therefrom into the United States and there made 
Into gloves, and with tendency and capacity to mislead substantial portion 
of consuming public into erroneous belief that all of its said representa· 
Uons were true with respect to its ~;aid products, and source or origin of. 
materials entering into manufacture thereof, and into purchase thereof 
on account of such belief, and with result that trade was diverted to lt 
from competitors engaged in similar businesses as hereinbefore set forth; 

li to Ute substantial in.lury of competition in commerce: 
cld, That Ruch nets and practices were to the prejudice of the public and 

competitors and constituted unfair methods or compPtltion. 

Mr. S. Brogdyne Teu, II for the Commission. 
Mr. II. Andrew Schlu8berg, of Gloversville, N. Y., for respondent. 

CoMPLAINT 

S :Pursuant to the provisions of an Act of Congress, approved 
"epternbcr 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
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the Federal Trade Commission, having reason to believe that Elite 
Glove Company, Inc., a corporation, hereinafter referred to as re
spondent, has been and is now using unfair methods of competition 
in commerce, as "commerce" is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Elite Glove Company, Inc., is a cor· 
poration organized and doing business under the laws of the State 
of New York, and having its principal place of business in the 
city of Gloversville, State of New York. It is now, and for more 
than one year last past has been, engaged in the manufacture, sale, 
and cUstribution of women's purses and gloves in commerce between 
and among the vario11s Statt's of the United States and in the 
District of Columbia. 

PAR. 2. 'Vhen said products are sold, respondent transports o1· 
causes the same to be transported from its principal place of busi
ness in the city of Gloversville, State of New York, to purchasers 
thereof located in other States of the United States and in the 
District of Columbia. 

There is now, and has been at all times mentioned herein, a con
stant current of trade and commerce in said above described prod· 
ucts sold by respondent between and amo11g the various States of 
the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of its said business respondent 
is now, and has been, in substantial competition with other cor
porations, and with individuals, partnerships, and firms likewise en
gaged in the business of manufacturing, selling, and distributing 
women's purses and gloves in commerce among and between the 
Yarious States of the United States and in the District of Columbia. 

PAR. 4. In the course and conduct of its said business, and for 
the purpose of inducing the purchase of its products, respondent 
has caused to be printed and circulated through the United StaiRS 
mails, to its customers and prospective customers in the yarious 
States of the United States, catalogs, price lists, and other printed 
matter. 

The respondent has also caused and still causes advertisements to 
be inserted in newspapers and magazines having a general interstate 
circulation. And further, it has caused and still causes to be im
printed on said finished products and on the containers thereof as 
herein set out words and plu·ases purporting to be descriptive of its 
said product. Among the statements made in the aforesaid cata
logs, price lists, newsp11pers, and magazine advertisements, and 
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among the words and phrases imprinted on respondent's said prod
nets, and upon the containers thereof, the following are representative: 

1. Lady Daphne 

2. 

A British Doeskin 
MADE IN U. S. A. 

Lady Daphne 
A British Suede 

MADE IN U. S. A. 

In the above set out quoted representations appearing on respond
ent's products the old English letters in the words "La(!y Daplme-A 
Dritish Doeskin" and "Lady Daphne-A British Suede" are approxi
mately three times the size of the letters, all capitals, in the phrase 
''Made in U.S. A." The words appearing in large type Old English 
as contrasted with the phrase "Made in U. S. A.," in very much 
smaller letters, serve to heighten and to unduly stress the words 
"Lady Daphne-A British Doeskin" and "Lady Daphne-A British 
Suede." 

PAR. 5. All of the foregoing false and misleading statements and 
representations made by the r~spondellt1 particularly the use of the 
Words "Lady Daphne," said words being indicative of English 
Royalty, in connection with the words "A British Doeskin" or "A 
Dritish Suede," and the disparity of the size of the letters used there· 
in as compared to the size of the letters used in the phrase "Made in 
U. S. A.," serve as representations to customers and prospective cus
tomers that the leather used in the manufacture of the respondent's 
products is processed into a finished leather in England and imported 
into the United States. 

The said representation is further heightened by the use of the 
phrase "Made in U. S. A." in conjunction with the above set out 
Words in that it leads customers and prospective customers into the 
belief that the leather is processed into a finished leather in England 
and imported into the United States, where it is made into gloves 
and purses. 

PAn. 6. In truth and in fact, the leather used in the manufacture 
of respondent's products is not processed into a finished leather in 
England and imported into the United States, but is tanned and 
processed into finished leather in this country and therefrom made 
directly into the purses and gloves manufactured by the respondent. 

PAn. 7. For many years, a substantial part of the consuming public 
has had, and still has, and has so expressed, a marked preference for 
purses, gloves, and particularly shoes, and other personal wearing 
effects made of leather, which are manufactured in England or manu· 
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factured in this country from leathers processed in England and then 
imported into the United States. 

PAR. 8. There are among the competitors of the respondent in com
merce as herein set out manufacturers and distributors of like and 
similar commodities who truthfully advertise and represent the 
nature, merit, and origin of their respective products, and who re
frain from advertising or representing through their catalogs, brand 
marks, and other advertising media that the merchandise offered for 
sale by them has a merit, value, and origin that it does not have. 

PAR. 9. Each and all of the false and misleading statements and 
representations made by the respondent in designating or describing 
its products, and the source of origin of the materials entering into 
their manufacture, in offering for sale and selling its said products, 
were and are calculated to, and had, and now have, a tendency and 
capacity to mislead a substantial portion of the cfmsuming public 
into the erroneous belief that all of the said representations are true, 
and into the purchase of respondent's said products on account of 
said beliefs. 

PAn. 10. As a result thereof trade!' has been diverted from those 
competitors of respondent engaged in similar businesses herein re
ferred to. As a consequence thereof substantial injury has been and 
is being done by respondent to competition in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

PAR. 11. The aforementioned methods, acts and practices of re· 
spondent are all to the prejudice of the public and respondent's 
competitors as liereinabove alleged. Said methods, acts, and prac· 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Fe<leral Trade Commission, to define its powers 
and duties, and for other purposes," approved September 2G, 1D14· 

REPORT, FINDINGS AS TO THE FACTs, AND OnDEH 

Pursuant to the provisions of an Act of Congress approw•d Sep
tember 2G, 1014, entitled "An Act to crente a Federal Trade Com
mission, to define its powers and duties, and for othrr pnrposrs," 
the Federal Trade Commission, on July 26, 1!>37, issued and srrved 
its complaint in this proceeding upon respondent, Elite Glove Com
pany, Inc., charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. Aftrr the 
issuance of said complaint and the filing of respondent's answer 
thcr('to, a stipulation as to the facts was entered into between W. T. 
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Kelley, Chief Counsel for the Commission, and H. Andrew Schlus
berg, counsel for respondent, which said stipulation was thereafter 
approved by the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com
plaint and answer thereto and the stipulation as to the facts (re
spontlellt ha,ving waived the filing of a brief); and the Commission 
having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO Till<) FACTS 

PARAGRAPH 1. The respondent, Elite Glove Company, Inc., is a 
corporation having its principal office and place of business in the 
city of Gloversville, State of New York. 

PAn. 2. The respondent has been, for more than one year last past, 
engaged in the business of manufactming, sPlling, awl distributing 
gloYes in commerce between and among the various States of the 
United States and in the District of Columbia. 

PAn. 3. In the sale of said products respondent has transported 
or caused the same to be transported from its principal place of busi
ness in the State of New York to purchasers thereof located in States 
of the United States other than the State from which the shipment 
originated, and in the District of Columbia. 

There has been for more than one year last past, and there still 
is, a constant current of trade and commerce in said gloves so solrl 
and distributed between and among the various States of the United 
States and in the District of Columbia. 

PAn. 4. For more than one year last past the respondent has been 
engaged in substantial competition with other individuals, partner
ships, and corporations engaged in the manufacture, sale, and dis
tribution of like and similar products in commerce between anrl 
among the varions States of the Uniterl States and in the District 
of Columbia. 

PAn. 5. In the course and conduct of its business the respondent, 
in soliciting the sale of, and in selling, its products, and for the 
Purpose of creating a demand upon the part of the consuming public 
for said products, has for more than one year last past caused its 
Products to be advertised through the media of price lists, news
papers, magazines, and other advertising media, printed, published, 
and circulated through the United States mails to its customers and 
Prosp('ctive customers located in the various States of the United 
States and in the District of Columbia. 
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In the aforesaid ways and by the aforesaid means the respondent 
makes, and has made, to the general public false and misleading 
statements with reference to the commodities offered for sale by it. 
The price lists and other printed matter published and distributed 
by respondent, and hereinbefore referred fo, contain misleading de
scriptions and representations concerning respondent's products. 
Certain of the gloves manufactured, sold, and distributed by it are 
branded and represented to the purchasing public in the following 
manner: 

1. 

2. 

Lady Daphne 
A British Doeskin 

MADE IN U. S. A. 

Lady Daphne 
A British Suede 

MADE IN U. S. A. 

PAR. 6. The foregoing statements and representations made by 
respondent in connection with the words "A British Doeskin" or 
"A British Suede," and the disparity of the size of the letters used 
therein as compared with the size of the letters used. in the phrase 
"MADE IN U. S. A.," sen-e as representations to customers nnd 
prospective customers that the leather used in the manufacture of 
respondenes products is processed .into the finished~ leather in Eng· 
land and imported into the United States. 

The use of the words and phrases set out immediately above leads 
customers and prospective customers into the belief that the leather 
if' processed into the finished leather in England and imported into 
the United States, where it is made into gloves. 

PAR. 7. The leather used in the manufacture of respumlent's prod
ucts is not processed. into a finished leather in England and imported 
into the United Stntes, but is tanned and. processed into a finished 
leather in this country and. therefrom made directly into the gloves 
made by respondent. The hides used in the making of respondent's 
products are imported from the Sudan of Egypt into this country, 
and after the hides are imported into this country they are tanned 
and processed into the finished. leather product. 

PAR. 8. For many years a substantial part of the consuming public 
hns had, and still has, and has so expressed, a marked preference 
for gloves, and particularly shoes, and other personal wearing effects 
made of leather which are manufacturl'd in England, or manufac· 
ttued in this country from leather processed in England and then 
imported. into the United States. 

PAR. 9. There are among the competitors of respondent in colll· 
merce as herein set out manufacturers and distributors of like and 
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similar commodities who truthfully advertise and represent the 
nature, merit, and origin of their respective products, and who 
refrain from advertising or representing through their catalogs, 
brand marks, or other advertising media that the merchandise offered 
for sale by them has a merit, value, and origin that it does not have. 

PAn. 10. All the statements and representations made by respond
oent in designating or describing its products and the source of origin 
.of the materials entering into their manufacture in offering for sale, 
and selling, said products were, and are, calculated to, and had, and 
now have, a tendency and capacity to mislead a substantial portion 
{)f the consuming public into the erroneous belief that all the said 
revresentations are true, and into the purchase of respondent's said 
products on account of said belief. 

As a result of the representations made by respondent trade has 
been diverted from those competitors of respondent engaged in simi
lar businesses hereinbefore referred to. As a consequence thereof 
l>Ubstantial injury has been and is being done by respondent to com
petition in commerce among and between the various States of the 
United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Elite Glove 
Company, Inc., are to the prejudice of the public and of respond
ent's competitors, and constitute unfair methods of competition in 
eommerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
ll1ission upon the complaint of the Commission, the answer of re
spondent, and the stipulation as to the facts entered into between 
\V. T. Kelley, Chief Counsel of the Commission, and H. Andrew 
~chlusberg, counsel for respondent, and the Commission having made 
lts findings as to the facts and its conclusion that said respondent 
has violated the provisions of an Act of Congress approved Septem
ber 26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

It i8 ordered, That the respondent, Elite Glove Company, Inc., a 
(;Orporation, its representatives, agents, and employes, in connection 
With the offering for sale, sale and distribution of gloves in com

l~S12tm--a9----s~ 
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merce among and between the various States of the United States 
and in the District of Columbia, do forthwith cease and desist from 
representing, directly or indirectly, through the use of the word 
"British," or any other word or words of similar import and meaning, 
alone or in conjunction with other words, or through any other means 
or device, or in any manner, that its gloves, or the leather from 
which said gloves are made, were imported from or made from hides 
processed into finished leather in England or any other part of the 
British Empire. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

ACME PRODUCTS COMPANY 

<:OMPLAINT, FINDINGS, AND ORDER IN HEGAltV TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT Ol•' CONGRESS APPROVED SEPT. 26, 1914 

Docket 3:201. Complaint, Aug. 16, 1931-Decision, Nov. 4, 1931 

'Where a corporation engaged in sale and distribution of life preservers to pur
chasers in other States and in n:strict of Columbia, in substantial competi
tion with those engaged in manufacture, sale and distribution, as aforesaid, 
of like and similar products, and including therein manufacturers and dis
tributors of such products who truthfully advertise and represent the 
merit of their respective goods and refmin from adverti:sing or representing 
that merchandise offered by them has a merit which It does not have, or, 
falsely, that it has met the requirements of the Steamboat Inspection 
Service-

ltepresente.d, through brand on certain of its said life pl'eservers, "Guaranteed 
to comply with the Rules and Regulations of the Steamboat Inspection 
Service; allowing cushions as Life Preservers on Pleasure Boats," that life 
pre;;ervers in question complied with rules and regulations of the United 
States Steamboat Inspection Service and might lawfully be used as life 
preservers on pleasure boats, facts being that they did not so comply and 
might not lawfully be used as such; 

With result of misleading a substantial portion of consuming public in the sev
eral States and in aforesnid District by inducing them mistakenly and 
erroneously to believe that its said life preservers were guaranteed as above 
set forth, and might lawfully be used as hereinbefore stated, and with 
tendency and capacity to mislead and deceive purchasing public into 
Prroneous and mistaken belief that such statements and representations 
were true, and with effect of inducing them to buy such preservers of it by 
reason of such erroneous beliefs, ond with result of thereby unfairly divert
ing trade to It from those competitors similarly engaged who do not make 
use of similar acts and practices; to the substantial injnry of competition 
In commerce: 

lield, 'l'hat such acts and proctic£'s were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

'Air. S. Brogdyne Teu., II for the Commission. 
1Voodt'1t/!, [{1-ein & lVhite, of New Haven, Conn., for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved 
September 26, 1V14, entitled "An Act to create a Federal Trade 
Uommission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to belieye that Acn•e 
Products Company, a corporation, hereinafter referred to as re
~>pondent, has been and is now using unfair methods of competi
tion in commerce, as "commerce" is defined in said act of Congress, 
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and it appearing to said Commission that a proceeding by it in 
J'espect thereof would be in the public interest, hereby issues it:=~ 
complaint stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Acme Products Company, is a cor
poration having its principal office and place of business at 152 
Brewery Street, city of New Haven, State of Connecticut. It has 
l1een for more than one year last past engaged in the sale and dis
tribution of life preservers. 

In the comse and conduct of its bu::;iuess respondent, for more 
than one year last past, offered said products for sale, sold, and 
sells the same in commerce between the State of Connecticut and 
the several States of the United States and in the District of Co
lumbia. When said products are sold respondent transports or 
causes same to be transported from its place of business in the 
State of Connecticut to purchasers thereof located in States of the 
United States other than the State of Connecticut and in the Dis
trict of Columbia. There has been for more than one year last 
past, and still is, a constant current of trade and commerce in said 
products so sold by respondent between and among the various 
States of the United States and in the District of Columbia. 

PAR. 2. Respondent is now and for more than one year last past 
has been engaged in substantiaJ competition with other individuals, 
firms, partnerships, and corporations engaged in the manufacture, 
~ale, and distribution of, or in the sale and distribution of, like and 
similar products in commerce among and between the various States 
of the United States and in the District of Columbia. 

PAR. 3. Respondent, in soliciting the sale of, and in selling, its 
products, and for the purpose of creating a demand on the part 
of the consuming public for said commodities, has advertised its 
commodities through the media of price lists and other printed 
matter published and circulated through the United States mails 
to their customers and prospective customers located in the various 
States of the United States and in the District of Columbia. 

In the aforesaid ways and by the aforesaid means respondent 
makes :md has made to the general public false and misleading state
ments with reference to the commodities offere<l for sale by it. 

P .AR. 4. The said price lists and other printed matter published and 
dist l'ibuted by respondent as aforesttid contain misleading descrip
tions and representations concerning its products. For example, 
certain of the cushions sold and distributed by it are branded and 
represented to the purchasing public in the following manner: 

Guaranteed to comply with the Rule!! and Hcgulntlous of the SteHmbmtt 
Inspection Service; allowing cushions as Life Preservers on Pleasure Boats. 
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The aforementioned branding and representations appearing on 
the aforesaid articles and their containers serve to lead purchasers 
and prospective purchasers into the erroneous and mistaken belief 
that the commodities so branded and represented comply with the 
rules and regulations of the U. S. Steamboat Inspection Service; that 
said products meet the requirements of the said Service; and said 
cushions may be lawfully used as life preservers on boats. 

The aforementioned requirements of the U. S. Steamboat In
~pection Service are that a life preserver must be capable of sustain
Ing afloat for a continuous period of 24 hours a weight so arranged 
as to provide a continuous downward gravitation pull of 20 pounds. 

PAn. 5. In truth and in fact the aforesaid commodities do not meet 
the requirements of the U. S. Steamboat Inspection Service and can
not be lawfully used as life preservers on boats. Respondent's life 
Preservers are not capable of sustaining afloat for a continuous period 
of 24 hours a weight so arranged as to provide a continuous dowu
Ward gravitation pull of 20 poun<ls, and may not lawfully be used 
as life preservers on boats. 

PAn. 6. There are among the competitors of tlie respondent mauu
facturers and distributors of like and similar products who truthfully 
advertise and represent the merit of their respective products, and 
Who refrain from advertising or representing that the merchandise 
?fl'ered for sale by them has a merit that it does not have, or that 
It has met the requirements of the U.S. Steamboat Inspedion Service. 

l)AR. 7. The effect of the foregoing false and mislealling repre
sentations and acts of respondent in selling and offering :for sale 
such items of merchandise as hereinbefore referred to is to mislead 
a substantial part of the purchasing and consuming public in the 
several States of the United States and in the District of Columbitt 
by inducing them to mistakenly believe that the articles hereinabove 
Set out and described in paragraph 1 will meet the requirements of 
t?e U. S. Steamboat Inspection Service, and that the said commodi
ties, as a result of meeting the requirements of the sn i<l service, may 
and can be lawfully used as life preservers on boats. 

PAn. 8. The aforesaid false and misleading reprrsentations and 
Hatements on the part of respondent have induced and still induce 
n substantial number of consumer purchasers of said commodities 
to buy products offered for sale, sold, and distributed by the re
spondent on account of the aforesaid erroneous and mistaken belief. 
~s a result thereof trnde has bern unfairly diverted to respondent 
rom those competitors of respondent engaged in !;imilar businesses 

~e~erred to in paragraph 6. As a consequence thereof substantial 
lnJnry has been and is heing done Ly rPspondent to competition in 
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commerce between and among the yarious States of the United 
~tates and in the District of Columbia. 

PAn. 9. The aforementioned. methods, acts, and. practices of re
f;pondent are all to the prejud.ice of the public and respondent's 
competitors as hereinabove alleged. Said methods, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, en
titled "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes," approved September 
26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on August 17, 1937, issued and 
!:ierved its complaint in this proceeding upon respondent, Acme 
}>roducts Company, charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act . 
.After the issuance of said complaint and the filing of respondent's 
r.nswer thereto, a stipulation as to the facts was entered into between 
W. T. Kelley, Chief Counsel of the Commission, and Woodruff, 
Klein and 1Vhite, counsel for respondent, which f::aid stipulation 
was thereafter approved by the Commission. Thereafter this pro
ceeding regularly came on for final hearing before the Commission 
on the said complaint and answer thereto, and the stipulation as 
to the facts (respondent having waived the filing of a brief); and 
the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PAMGRAI'll 1. The respondent, Acme Products Company, is a cor~ 
poration having its principal office and place of business at 152 
llrewery Street, city of New Haven, State of Connecticut. 

PAn. 2. The respondent has Leen for more than one year last 
past engaged in the business of selling and distributing life pre
f::ervers. 

PAn. 8. In tlte sale of said products respondent has transpol'ted 
or caused the same to be transported from its principal place of 
business in the State of Connecticut to purchasers thereof located 
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in States of the United. States other than the State from which 
~hipment originated., anJ. in the District of Columbia. 

There has been for more than one year last past, and there still 
is, a constant current of traJ.e and commerce in said life preservers 
so sold and distributed by respondent between and among the various 
States of the United States and in the District of Columbia. 

P .AR. 4. For more than one year last past the respondent has been 
engaged in substantial competition with other individuals, partner
ships, and corporations engaged in the manufacture, sale, and dis
tribution of like and similar products in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

PAR. 5. In the course anJ. conduct of its business the respondent, 
in soliciting the sale of, and in selling, its products, and for the 
purpose of creating a demand on the part cf the consuming public 
for said products, has for more than one year last past caused its 
products to be advertised through the media of price lists and other 
printed matter published and circulated through the United States 
mails to their customers and prospective customers located in the 
various States of the United States and in the District of Columbia. 

In the aforesaid ways and by the aforesaid means the respondent 
makes, and has made, to the general public false and misleading state
ments with reference to the commodities offered for sale by it. The 
price lists and other printed matter published and distributed by 
respondent, and hereinbefore referred to, contain misleading descrip
tions and representations concerning its products. Certain of the life 
preservers sold and distributed by it are branded and represented to 
the purchasing public in the following manner: 

Guaranteeed to comply with the llules and llegulations of the Steamboat 
Inspection Service ; allowing cushions as Life Preservers on Pleasure Boats. 

The branding and representations above set out and appearing on 
respondent's articles and their containers serve to lead customers and 
prospective customers into the erroneous and mistaken belief that the 
commodities so branded and represented comply with the rules and 
regulations of the U. S. Steamboat Inspection Service; that the 
products meet the requirements of the Steamboat Inspection Service, 
and further that the products may be lawfully used as life preservers 
on boats. 

The requirements of the U. S. Steamboat Inspection Service are 
that a life preserver must be capable of sustaining afloat for a con
tinuous period of 24 hours a weight so arranged as to provide a con
tinuous downward gravitation pull of 20 pounds. 
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PAR. 6. In truth and in fact the respondent's commodities do not 
meet the requirements of the U. S. Steamboat Inspection Service. 
The respondent's life preservers are not capable of sustaining afloat 
for a continuous period of _24 hours a weight so arranged as to pro~ 
vide a continuous downward gravitation pull of 20 pounds, and may 
not lawfully be used as life preservers on boats. 

PAR. 7. There are among the competitors of the respondent manu
facturers and distributors of like and similar products who truth~ 
fully advertise and represent the merit of their respective products, 
and who refrain from advertising or representing that the merchan~ 
dise offered for sale by tlwm has a merit that it does not have, or that 
jt has met the requirements of the U. S. Steamboat Inspection 
Service when such is not the fact. 

PAR. 8. The effect of the foregoing false and misleading repre~ 
sentations of the respondent in selling and offering for sale its life 
preservers is to mislead a substantial portion of the consuming public 
in the several States of the United States and in the District of 
Columbia by inducing them to mistakenly and erroneously believe: 

(1) That the respondent's life preservers are guaranteed to com
ply with the rules and regulations of the U. S. Steamboat Inspection 
S~rvice, and (2) that said life preservers may be lawfully used as life 
preservers on pleasure boats. 

PAR. 9. The use of each and all of the foregoing false and mislead~ 
ing statements and representations as herein set out has had, and 
now has, a tendency and capacity to mislead and deceive the purchas
ing public into the erroneous and mistaken belief that said state
ments and representations are true, and has induced and now induces 
members of the public to purchase the life preservers of the respond~ 
ent on account of such erroneous beliefs. 

Said representations have thereby unfairly diverted trade to said 
respondent from those competitors of respondent engaged in similar 
businesses who do not make use of similar acts and practices, and 
substantial injury has been done by respondent to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent Acme Pi·oducts 
Company are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com~ 
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create a 
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Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ent, and the stipulation as to the facts entered into between W. T. 
Kelley, Chief Counsel of the Commission, and Woodruff, Klein and 
White, counsel for respondent, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Acme Products Company, a cor
poration, its representatives, agents, and employes, in connection with 
the offering for sale, sale, and distribution of life preservers in com
merce among and between the various States of the United States 
and in the District of Columbia, do forthwith cease and desist from 
l'epresenting, directly or indirectly, through advertisements, price 
lists, circulars, labels, containers, or any other form of printed mat
ter, or by radio broadcasting, or in any other manner: 

1. That the said life preservers comply with the rules and regula
tions of the U. S. Steamboat Inspection Service; and 

2. That said life preservers may be lawfully used as life preservers 
on pleasure boats. 

It i8 further ordered, That the respondent shall, within. 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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IN THE MATTER OF 

THE MASONITE CORPORATION 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA1'ION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2611. Complaint, Nov. 6, 1!135-Decision, Nov. 6, 1931 

Where a corporation engaged in manufacture of wall board and wall coverings 
compounded from wood chips and fibers and other substances under u 
process resulting In a hard durable sheeting or covering upon which were 
scored or stamped squares resem!Jling, when painted or l'acquered by others 
with different color from remainder of the sheet, mortar lines upon C\llll· 
pletely Installed ceramic surface, and in the sale and distribution, in other 
States and in the District of Columbia, of such products, in competition, 
among others, with many eng-aged in manufacttu·e, s'ale and transportation, 
as aforesaid, of tile made from clay and baked in kilns and properly 
described and designated us llUCh, and with others who make, sell, and 
distribute vo."all board and wall coverings and various other products, in
cluding copper tile, glass tile, wood tile, ru!Jber tile, cork tile, and the }iJ;:e, 

properly thus designated and described-
Made use of d~?signation "Temprtilc" as <lesiguatlou of its said rwodnct~ in 

extensively advertising the sam<', notwithstanding fact its aforesaid board 
and coverings were not that bokl'd cl'ay or epramlc product connotetl by 
word "tile" standing alone and without qualifying prefix as hPrPin!J:forc 
set forth; with tendency and capacity to mislead and deceive sn!Jstantial 
portion of purchasing puLllc, to its damage and injury, into the belief 
th'at aforesaid products, thus deslgnatPd, wl't'e made from LnkPd clay, onrl 
with tend<'ney to and efr<'et of di,·erting tra<lc from tile or haked claY 
products of competitor-manufacturers who 'mnke and sell, as aforesuid, 
tile products : 

IIcld, That such acts and practices were to the prejudice of the public and 
compl'titors and constituted unfair methods of competition. 

Defore llfr. Charles F. Diggs, ll!r, John J. Keenan and llfr. John 
L. ll ornor, trial examiners. 

11! r. Alden S. Bradley and Mr. 111 orton N esrnith for the Commission. 
Dyke & Schaines, of New York City, for respondent. 
Ilines, Rearirk, Dorr & Ilamm~md, of New York City, for Tile 

Manufacturers' Assn., Inc., amicus curiae. 

Co111PLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 2G, 1914, entitled "An Act to create a Federal Trade Commis
Eion, to define its powers and duties, and for other purpoRes," the 
Federal Trade Commission, having reason to believe that The Mason
ite Corporation, hereinafter referred to as respondent, has been and 
is w~ing unfair methods of competition in commerce as "commerce'' 
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is defined in said act of Congress, and it appearing to said Commis
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

PARAGRAPH 1. Said respondent The Masonite Corporation is a cor
poration organized and existing under and by virtue of the laws of 
the State of Delaware with its principal office and place of business 
located in Chicago in the State of Illinois. Respondent has been, 
during its entire corporate existence, engaged. in the manufacture, 
sale, and distribution in interstate commerce of insulating board and 
Wall board manufactured out of wood refuse. 

Respondent, in the course and conduct of its business as aforesaid, 
has manufactured, sold, distributed, and transported, or caused to be 
transported., from its factory in Laurel, Miss., and from other ware
houses used by the respondent in the State of Mississippi and in the 
State of Illinois for the purpose of storing its said products, insu
lating board and wall board, and has caused such products to be 
~ransportecl from the place where the same is manufactured or stored 
lU the States aforesaid into States other than the State of origin of 
such shipments, and has maintained a constant current of trade and 
commerce between and among the various States of the United States. 

PAR. 2. Respondent is the sole owner and patent holder of the 
Process of the manufacture of the various commodities above de
scribed as being manufactured and vended by it, and in the course 
and conduct of its business has manufactured and sold under the 
trade name of "Temprtile" a commodity manufactured solely of 
Wood or wood refuse, and has displayed and featured the name so 
ndopted and attached to such commodity in advertisements and ad
Vertising matter issued and circulated by it, and has caused, either 
~eparately or in immediate conjunction with such trade name the 
following statements to appear: 

Aristocrat in Beautiful Low Cost Tile. 
There are two methods of Installing Temprtile. Oue Is to cement the tile 

over plaster • • • 
This new, modern a'u wood Temprtile ls made of all new rresdwood • • •. 
It is furnished In % inch and 1\ inch thicknesses; 4 feet by 12 feet panels, 

\VIth indentations compressed in the surface. When properly finished lt pro
duces the effect of 4 luch by 4 inch tile nnd in severnl wnys it ls superior 
to regular tlle. 

PAn. 3. The use of the trade name "Temprtile," nnd the use of 
the advertisements and ad,·ertising matter as quoted above, have 
the capacity antl tendency to, and <lo, in fact, mislead and deceive 
a Euh-tantial portion of the purchasing public into the belief that. 
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the product so described is "tik" as that word is understood in the 
building trade and by the general public. 

The word "tile'' as understood in the building trade and by the 
general public designates a product consisting of clay or earth; 
:ouch product being manufactured by a process of baking in a kiln 
or oven. 

PAR. 4. In the course and conduct of the business of the respond
ent· as above related, it manufactures for sale to and resale by non
lllanufacturing individuals, firms, copartnerships and corporations 
engaged in competition with respondent in the merchandising of 
similar products, a commodity identical, or virtually identical, in 
its composition and processing with the commodity last above de
scribed, and distributes such commodity in interstate commerce 
among such competitors, prohibiting, however, the use by them of 
the trade name "Temprtile," but permitting, encouraging, and di
recting the selection of various other names which it approves and 
which names are trade names under which the identical or virtually 
identical, product is marketed by such competitors to the public. 
Some of the names so selected and approveu by the respondent are 
us follows: 

Celotex liard Tile Canlc Dense Tile 
Hamasote Tempered 'l'lle Gold llond Hard llonrd Tile 
Armstrong Temwood Tile IlE'nver Dense Tile 
Tufrwood Tile 

.uul other similar names, all of which coutain as part thereof, the 
word "tile." 

In addition to the practice last above set forth, the said respond
ent prepared and furnished and uoes now prepare and furnish to 
~uch competitors, advertisements and advertising matter which they 
useu and now use in soliciting the sale of anu selling said products 
in interstate comme'rcc, and which advertisements and advertising 
matter containeu anu do contain expressions and representations 
:::imilar to those set forth in paragraph 1 of this complaint. 

In truth and in fact, none of the prouucts so sold to competitors, as 
above related, are clay products, nor are they baked in a kiln, and 
they are not and have not been "tile" as that word is understood in 
the building trade and by the general public. 

PAR. 5. There are, among the competitors of respondent, a sub
stantial number of persons, partnerships, and corporations engaged 
in the manufacture of insulating boards and wall boards out of wood 
or pulp refuse, who do not falsely represent the product so manu
factured by them to be "tile." 
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There are, among the competitors of respondent, a substantial 
number of persons, partnerships, and corporations engaged in the 
manufacture o£ "tile," which said "tile" is made by a process and of 
basic materials in consonance with the conception of "tile" as under
stood in the building trade and by the general public. The acts and 
practices of the rPspondent as above set forth have had and have the 
Capacity and tendency to divert trade unfairly to respondent from 
the aforesaid competitors. 

PAR. 6. The acts and practices done by the respondent are all to 
the injury and prejudice of the public and of competitors of the re
spondent in interstate commerce, and constitute unfair methods o£ 
competition in interstate commerce within the intent and meaning o£ 
Section 5 o£ an Act of Congress approved September 26, 1914, en
titled, "An Act to create a Federn1 Trade Commission, to define its 
powPrs and duties, and for other purposes." 

UEPORT, FINDINOS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to drfine its powers and duties, and for other purposes," the 
Federal Trude Commission on November 6, 1!>35, issued, and on No
vember 8, 1035, served its complaint in this proceeding upon respond
rut, The Masonite Corporation, a corporation, charging it. with tho 
Use of unfair methods o£ competition in commerce in violation o£ the 
Provisions of said act. After the issuance of said complaint, and the 
~ling of respondent's answer thereto, testimony and other evidence 
In support of the allegations of said complaint were introduced by 
Alden S. Bradley and Morton Nesmith, attorneys for the Commis
sion, before John J. Keenan, an examiner of the Commission thereto
fore duly desi~nated by it, tmd in opposition to the alleg~tions of the 
complaint by Dyke and Schaines, attorneys for the respondent; and 
Sftid testimony and other evidence were duly recorde«l and filed in 
the office of the Commission. Tlwreafter, the proceeding regularly 
en.mc on for final hearing before the Commission on the said com
plaint, the answer thereto and tf.'stimony and other evidence; and 
the Co10mission having duly considen•d the same, and being now 
tully advised in the premises, finds that this proceeding is in the 
~nterest of the public and makes this, its findings ns to the facts and 
Its eonclusion drawn therefrom: 

PARAGRAPH 1. The respondent, The Masonite Corporation, is a cor
poration organized and existing tm(lH ancl by virtue of the laws of 
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the State of Delaware, with its office and principal place of business 
located at Chicago in the State of Illinois. Respondent has been, 
during its corporate existence, engaged, among other things, in the 
business of manufacturing, selling, and distributing wall board and 
wall coverings, which products are manufactured from wood fibre, 
and which respondent designates as "Temprtile." Respondent owns 
and operates a factory wherein its products are manufactured in the 
city of Laurel, State of Mississippi. 

Respondent, in the course and conduct of its business, has sold, 
distributed, and transported or caused to be transported, its aforesaid 
product from its factory in the State of Mississippi to purchasers 
thereof located in various points of the States of the United States 
()ther than the State of Mississippi, and has maintained a constant 
current of trade and commerce between and among the various States 
of the United States and in the District of Columbia. 

There are among competitors of respondent many persons, firms, 
and corporations located and doing business in the United States, 
engaged in the manufacture, sale, and transportation of tile in com· 
merce between and among the various States of the United States, 
which tile is manufactured from clay and baked in kilns, whose 
products are properly described and designated as tile. There are 
others who manufacture, sell and distribute wall board and wall cov· 
erings, and various other products, such as copper tile, glass tile, 
wood tile, rubber tile, cork tile, and the like, whose products are 
properly designated and described by such names. 

PAn. 2. The term "tile," when used alone and not in conjunction 
with other words is generally understood in the building trade and 
by the general public to be a hard clay product which has been baked 
in kilns and in its final form shaped into comparatively small-sized 
units. Tile, as so understood, is compounded from clays and a mix· 
ture of clays, feldspar, flint, talc, ball clays, prophyllite, aluminum 
hydroxid, silica, and some chemicals for coloring purposes. These 
materials are mixed in various proportions to produce various quali· 
ties in the tile. They are mixed in large mixing vats containing 
agitators, until the mixture of the ceramic materials with the admix· 
ture of water approaches the cons-istency of a thick soup. Then it is 
put in a filter press, the water being reduced to a certain percentage 
of the total content of the materials, and the materials coming from 
the filter presses are dried until they have a moisture content ranging 
from ten to fifteen percent. The materials are then pulverized into a 
dust form, which is pressed into tiles of various shapes. The tiles 
are then dried down to approximately zero per cent moisture content 
and fired in a kiln at a temperature exceeding red heat, which may j 

~ 



THE MASONITE CORPORATION 1325 

1320 Findings 

run from 1,200° Fahrenheit upward. The purpose of this firing is t.o 
harden the ceramic materia] until it is an impervious, dense, durable 
~ass. There are glazed and unglazed types of tiles. The unglazed 
tile has a rough, unfinished surface, while the glazed tile has a shiny 
glass or decorative surface, the glaze being matured after the first 
firing operation by the addition of certain mineral oxides; after 
which it is put through a process known as "gloss firing." Floor and 
wall tiles are produced in relatively small individual units, ~~e 
~:x:treme permissible size of the units being about six by twelve 
Inches, the reason being that the manufacturers of ceramic produc~s 
are ·confronted with the fact that clays and mixtures of clays, wi.tl1 
other materials, when formed into wares, undergo shrinkage during 
the drying and firing processes. Therefore, one of the problems of the 
tile manufacturer is to produce ware free from warping or cracking, 
and the larger the unit the greater the liability of warping and 
cracking resulting from shrinkage of the mixture. 

Floor and wall tile of baked clay is installed upon a proper base 
and set in cement by workmen· known as "tile setters." The term 
"tile" when used alone and without descriptive words, means ceramic 
tile, which is a more complete name for the product just described. 

The use of the word "tile," standing alone and without descriptive 
words, dates back some four thousand years to the Egyptians, who, 
according to man's knowledge, were the first to discover the art of 

olding and baking clay into hard units, as above described. 
There are manufacturers, however, of other products designed to 

e uSeJ as floor and waH c~verjngs, whose said J;>£..o,du~l]__!!_re prop~rly 
I desi~nated and described a ru£2er_Jile, gl~e, copper tile, 
facoust'iCaTt'ile cor t1 e, wood tile, composition tile, metal tile, cement 
tile, linoleum tile, asphaltum tile, stone tile, and the 1il~ These 
products are generally understood in the building trade and by a 
s'ti6stanfial portion of the ~cral 1mblic as being CQVerings made 
f --- -rom the substances so mcEs_ated .~l ~ord or word~ pz·cccding the 
Word "tile." \. 

"'The respondent's product, known as "Temprtile," is compounded 
from wood chips and wood fibres and other substances and siccative 
materials, which are unique, and nre baked jn an oven at a high 
temperature, pressed and tempered, so that the final product is a 
hard, durable sheeting or covering. These sheets can be cut in prac
tically any size desired, but the general size ordinarily sold by re
spondent is three by four feet. The surface of this sheeting or cover
ing known as "Temprtile" is scored or stamped so that lines forming 
squares are impressed upon the sheeting and when painted or 
lacquered by others with a different color from the remainder of 
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the sheeting appear similar to mortar lines upon a completely in· 
stalled ceramic surface. 

PAR. 3. Many experts, including prominent architects, tile manu
facturers, tile contractors, tile jobbers, professors o£ ceramic, struc
tural engineers, architectural and structural standardists and con
tractors, testified, and the Commission finds it to be a fact, that the 
word ~tile" when standing alone means or connotes a baked day or 
Ceramic noduct j further, tliat"'th1'\"'ternt -c'fi}e'5 stanilrn( lt Olle ,c..>--
not hase_Q....b~companie.~ the word "ceramic" to denote.' 
~au~~· By the use o£ the wor t1 e" alone a c~e..J.S.-
meant. ere are dift'erenttypes of tiles, or ceramic tiling, such as 

rooung tiles, hollow tiles, drain tiles, and decorative wall tiles. The 
t~i~Lused in conjunction with some _?~r word or words, 
descriptive of the.materjal or substance of which the product is com· 
posed, means or connotes not a brtked clay or cerurn1c product, but 
n prw.luc.u:nanl!f~~l:t@ fromtT1e' otf~(.tn~tePJ1Lor,..!iubstance em~ 
ployed. Examples o£ tiils are rubber tile, asbestos tile, cork tile, 
wood tile, tin tile, glass tile, and cement tile. These various products 
have been so known to the building trade and to a portion of thr 
general public £or a number ot years. Several experts and other:;, 
including prominent architects, manufactnrrrs, building contractors, 
jobbers, and members of the general purchasing public, testified that 
the word "tile" when standing alone meant nothing to them, and 
they had to be informed of the substance of which the tile was made. 

The Govemment o£ the United Stutes, through the Procurement 
Department of the Treasury, in asking for bids on public buildings, 
includes in its specifications references to various products under the 
designations of cork tile, rubber tile, linoleum tile, ~stical ti.!!J 
and others. ' · 

PAn. 4. Respondent, in the com·se a11d cowluct of its busim~:;s 1tS 

aforesaid, in extensive advertising of its products, uses the mune 
"Temprtile." The aforesaid designation, when used alone by re
spondent as descriptive of or as a designation for its products, luts 
the tendency nnd capacity to mislead and dect•ive a substantial portion 
of the purchasing public into the belie£ that the products so described 
at·c mannfadured from baked clay, all of which is to the damage and 
injury of said purchasing public, ;wd tends to and does divert trade 
fl'om competitors of respondent, who numufacture nnd sell tilt• pro
(lucts manufactmed from baked clay. 

PAu. 5. The designation and description by respoJHlPnt of its prod· 
ucts llS "Temprtile" as heretofore describPd, is dPcepti\'e and lUis
lPIHling and has the capacity and tendency to deceh·e purchasers of 
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said product into the belief that said products are manufactured from 
baked clay. 

CO:SCLUSION 

The aforesaid acts un<l practices of the respondent, The Masonite 
Corporation, are to the prejudice of the public and of respondent's 
competitors, and constitute unfair methods of competition in com
merce, within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers nnd duties, and for 
other purposes." 

Ol!DER '1'0 CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence taken before John J. Keenan, 
~n examiner of the Commission theretofore duly designated by it, 
Ill support of the allegations of said complaint and in opposition 
therdo, no briefs being filed and oral argument not having been 
l·eque!:ltetl and the Commis"ion haYing made its finrlings as to the 
facts and its conclusion that said respondent has violated the pro
visions of an Act of Congress approved September 26, 1914, entitled, 
"An Act to create a Felleral Trade Commission, to define its powers 
and duties, and for other purpo:;es." 

It i& orde1·ed, That the respondent The Masonite Corporation, a 
corporation its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale and distribution of its 
Wall board and wall coverin(r in interstate commerce or in the Dis
trict of Columbia, do forthwith cease and desist from representing: 

1. Directly or indirectly, by the use of the words, "Temprtile" or 
"t~le'' that its prollucts are "tile" unless in immediate conjunction 
Wit}). the words "Temprtile" or "tile" wherever used, in the same 
conspicuous type, ther·e appear a word or words designating the 
l~aterial or substance of which the products are made, such as wood 
t~le, glass tile, rubber til(', asbestos tile, copper tile, cork ti1e, or metal 
hie. 

It is f'urther ordered, That the respondent shall, within 90 days 
~fter service upon it of this order, file with the Commission a report 
In writing setting forth in detail, the manner and form in which it 
has compliPd with this ordet'. 
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IN THE MA'f'fl<:R OF 

STANDARD WALL COVERING COMPANY, INC. 

COMPLAINT, l<'INDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

DoGket 2"1"13. Complaint, .Apr. 1"1, 1936-Decision, Nov. 6, 1931 

Where a corporation dealing, among other things, in interior fiber wall cover• 
ing, compounded from wood chips and fibers and other substances, under 
process resulting in a hard durable sheeting or covering upon which were 
scored or stamped squares resembling, when painted or lacquered by it 
with different color from remainder of the sheet, mortar lines on a corn· 
pletely installed cernmic surfnce, and in selling and distributing, in other 
States and in the District of Columbia, such products, in competition among 
others, with many engaged in sale and transportation, as aforesaid, of 
tile made from clay and baked in kilns and properly thus described and 
designated, with others who sell and distribute interior wall coverings and 
various other products, including copper tile, glass tile, wood tile, rubber 
tile, cork tne, and the like, properly thus designated and described, and 
with those who sell and distribute wall coverings made from quarried 
marble and who, as "marble," xn·operly describe their products-

(a) Made use of names "Stancotile," "Mono-tile," and "'Vall Tile" as designa· 
Uons of its said products in extensively advertising same, notwithstanding 
fact itH said products, thus designated, were not that baked clay or 
ceramic product connoted, to building trode and general public, by word 
"tile" standing alone and without qualifying prefix as hereinbefore set 
forth; with tendency and capacity to mislead and deceive substantial 
portion of purchasing public, to its damage and injury, into the belief 
that aforesaid products, thus described, were made from baked clay, and 
with tendency to and effect of di\·erting trade from competitors who sell 
and distribute, thus made, tile products; and 

(b) Made use of name "Mono-Marble" as d!:'signatlon of product made and 
sold by it as nforesald; with cnpacity 1111d tendency to nnd effect of mls· 
leading and deeeiving substantial portion of purchasing public into belief 
that product thus described was marble; to the damage and injury of 
said public, and with tendency to and effect of diverting trnde from 
competitors who quarry and finish such substance: 

Jleld, That such acts and pt·actices were to the prrjudice of the public nnd 
compt>titors and constituted unfair methods of competition. 

Defore Air. Oharlfs F. Diggs, Mr. John J. Keenan and Mr. John L. 
Hornor, trial examiners. 

Mr. Alden S. Bradley and Mr. Mortem Nesmith for the 
Commission. 

Dyke d: Schaines, of New York City, for respondent. 
llines, Reariclc, Dorr & Ilammond, of New York City, for Tile 

Manufacturers' Ass'n, Inc., amicus curiae. 
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CoMPLAINT 

Pursuant to the provi::;ions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, having reason to believe that Stand
ard Wall Covering Company, Inc., hereinafter referred to as "re
~pondent," has been, and is now, using unfair methods of competition 
In commerce as "commerce" is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public intere.<;t, hereby issues its complaint, stating its 
charges in that respect as follows : 

PARAGRAPH 1. Respondent, Standard 'Vall Covering Company, 
Inc., is a Delaware corporation, which has. its principal office and 
place of business at 1819 North 9th Street, in the City of Phila
delphia, State of Pennsylvania. Respondent is now, and has been 
fo.r some time, engaged in the business of manufacturing, dis
tn?uting, and selling, in commerce, as herein set out, a line of in
t~rior fiber wall coverings designated variously as "Tile," "Stanco
ble," "Mono-Tile," "'\Vall T' e," and "Mono-Marble. 

PAR. 2.Tam-tespon ent, being engaged in business as aforesaid, 
;auses said fiber wall coverings, when sold, to be transported from 
Its place of business in the State of Pennsylvania to purchasers 
thereof located in various points of the States of the United States 
<•ther than the State from which said shipments are made. Respond
ent now maintains a constant current of trade in commerce in said 
fiber wall coverings, manufactured, distributed, and sold by it be
tween and amoiw the various States of the United States and in the 
District of Colm~bia . 
. PAn. 3. In the course aml conduct of said business, respondent 
18 now, and has been, in substantial competition with other individ
Uals and with firms and corvorations engaged in the business of 
lllanufacturing, distributing and selling wall coverings, particularly 
~eramic or burned clay tile, and marble, for use as wall coverings, 
In commerce, among and between the various States of the United 
~tates and in the District of Columbia. In the course and opera
~Ion of said business and for the purpose of inducing the purchase of 
lts said line of wall c:overings, respondent has issued and circulated 
throughout the various States, and to customers and prospective 
cu~tomers, advertising folders, and literature. Some of respondent's 
Satd advertising and literature, so transmitted and circulated by re
Spondent, is intended to convey the impression that respondent's 
Products are clay tile and marble, respectively, by omitting there-
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from any reference to indicate that its product, which resembles 
·tile, is other than burned clay tile, or to indicate that its product 
which resembles marble is other than marble. 

The general public preference is for genuine tile and marble, 
over any substitutes or simulations. Historically "tile" is a ceramic 
or kiln or oven-baked product of comparatively small sizes to make 
them amilable both for places and designs. It is so understood in 
the building trade and by the general public. Respondent's prod
nets are neither tile nor marble. 

On its letters, bill brads and price lists, respondent states: 

Originators of oue-pleee tile in 1!308 
Originators of one-piece marble in 1932 

On its bill heads appear also the following: 

Mono-Tlle-Tile in ShePts Not a Metal or Cement 
Mono-Marble 

On its circulars appears the following: 

:::Jtanco One-Piece Tile Nou-llt>tullie A 1\Iouern Wall Tile at a nensonnble (Jost 

On its retail price lists and some of its circulnrs appears the 
following: 

MONO-TILE: SIZI<~S AND COLOHS 
-

Number field ~r ortar J.fnE> 

----------1-----------------
110. _ --- _ --- _ _ _ _ _ _ __ __ __ \Vhite ___________________ _ 
120. __ _ __ _ _ _ _ _ ___ __ _ _ _ __ \Vhite ___________________ _ 
130. _ --- _ •••• _ --- __ ---. _ \Vhite ___________________ _ 
210--------------------- Ivory ___________________ _ 
310 ••• ------------------ Nile Green ___ ------------320 _____________________ Ocean Green"--- ______ _ 
410--------------------- Blue ____________________ _ 
510--------------------- Black _________________ _ 
610. ______ ---- _____ ----- Apricot. ________________ _ 

Warm Gray. 
Chinese Red_ 
Black. 
Warm Gray. 
Light Ivory. 
Olive Green. 
Light Ivory. 
Light Ivory. 
Light Ivory. 

In some of its advertisements appear the following: 

-
.:\1ono-Tile l\1ono-l\Iurble • • • for hath, klteht>n Any Interior • '" " 

WP nrt' mRnufacturers and contractors of these one-piece wall coverings wblcb 
~;lmulate ordinary tlle and 'lire photographic reproduetlons of quarry marbla 

On some of its circulars appear illustrations in color of Mono· 
)farble which closely resPmbles photographs of genuine mottled 
marble, and are designated as follows: 

"Vt'rde," ''Dt'N•he Hose," ''Light Skyros," "Illack and Gold." 

PAR. 4. There are among respondent's competitors many who 
mnnufadurr, distribute and sell, for use as interior wall coverings, 
siUea, burned clay tile, and also marble. 
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Burned clay tile is ordinarily made and sold in slabs or pieces of 
comparatively small size, and set in place with cement. Marble, in 
somewhat larger slabs, is also set in place with mortar or cement. 
To further simulate tile and marble, respondent has made its tHe 
products with a glazed surface with scores and lines of various 
colors in such manner and at such intervals as to make its said wood 
fiber products more closely resemble tile slabs with various colored 
cement between them. Its fiber Mono-Marble slabs are made with 
a polished marble-like surface, with color schemes which make them 
resemble genuine marble as closely as an ordinary photographic 
reproduction. 

PAR. 5. Such products so produced, advertised, sold, and shipped 
by respondent, have the capacity and tend to put the means and 
P0~V"er into the hands of unscrupulous builders, architects, and specu
lative builders and dealers to confuse, impose upon aml deceive those 
Who buy houses and those for whom houses are built, into the belief 
~hat when they are buying respondent's wood fiber tile products and 
l~stallations, they are buying and r<>ceiving silica or burned clay 
tile products and installations, to the injury of said buying and 
owning public, and also to the injury of those who mannfactme and 
s~]]'· in interstate commerce, genuine silica and clay surface tile for 
Similar purposes in competition with respotHh·nt. 

Likewise, in tlte p!'odudion, a<lvertising, aJHl distribution of its 
:product, 1\[ono-Marble, a product glazed and colored to imitate and 
l'esemble genuine marble, respondent puts the means and power into 
the hands of unscrupulous builders, architects, speculative builders 
and dealers, to confuse, impose upon and deceive those who buy 
1tonses and those for whom hom;es are built, into the belief that when 
they. are buying respondent's Mono-Marble, they are buying and 
l'eceiving genuine marble or receiving genuine marble installation, to 
~he.ir injury, and also to the injury of those who produce and sell, 
ln Interstate commerce O'enuine marble for similar purposes, in com
petition with responde;1l 

The effect of such actions, representations, and dealings of re
spondent is also to divert to respondent some trade of those who 
desired and intended to purchase or own genuine tile and marble 
Products and installations, from competitors who make such genuine 
Products; and the effect is also to dh·ert to respondent certain trade 
from those competitors who make nnd sell similar products but 
Who represent their products truthfully, all to the injury of said 
competitors. 
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PAR. 6. The above and foregoing acts, practices, and representa· 
tions of the respondent have been, and are, all to the prejudice of 
the public and respondent's competitors as aforesaid, and have beenr 
and are, unfair methods of competition within the meaning and in· 
tent of Section 5 of an Act of Congress, approved September 26r 
1914, entitled "An Act to create a Federal Trade Commission, to de
fine its powers and duties, and for other purposes." 

REPORT, FIN DIN OS AS TO TIIE FACTs, AND OnoER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entiled "An Act to create a Federal Trade Corn· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission on April17, 1936, issued, and on April20r 
1936, serwd its complaint in this proceeding upon respondent, Stand· 
ard ·wall Covering Company, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint, and the filing of 
respondent's answer thereto, testimony and other evidence in sup· 
port of the allegations of said complaint were introduced by Alden 
S. Bradley and 1\Iorton Nesmith, attorneys for the Commission, be· 
fore C. F. Dig-gs, an examiner of the Commission theretofore duly 
designated by it, and the witnC'sSC'S for the Commission were cross· 
examined by Dyke and Sehaines, attorneys for the respondent; and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the respondent, through 
its attorneys, filed a motion to withdraw the original answer filed on 
June 1, 1936, and in lieu thereof to substitute its answer annexed 
to said motion, in which answer respondent admitted all the JlHL" 

teriaJ allegations of the complaint to be true, and stated that it 
waived hearin~s on the charges set forth in the said complaint and 
consented that, without further evitlence or other intervening pro· 
cedure, the Commission might issue and serve upon it finding-s as to 
the facts and conclusions and an order to cease and desist from the 
violations of law charged in the complaint. Thereafter the Comrnis· 
sion granted the respondent's motion to withdraw its original an· 
swer, and received and fileJ respondent's substitute answer. There· 
after the proceeding regularly came on for final hearing before the 
Commission on said complaint, substitute answer and the record; and 
the Commission having duly consitlered the same and being fully ad· 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con· 
elusion a.rawn therefrom: 
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FINDINGS AS TO TilE FAGrS 

PARAGRAPH 1. The respondent, Standard "\Vall Covering Com
p~ny, Inc., is a corporation organized and existing under and by 
VIrtue of the laws of the State of Delaware, with its principal place 
of business and office located at 1819 North Ninth Street in the city 
?f Philade~phia, State of Pennsylvania. Respondent has been, dur
Ing its entire corporate existence, engaged, among otlier things, in 
the. business of seEing and distributing interior fibre wall coverings 
designated variously as "tile," "Stancotile," "Mono-tile," "'Vall Tile," 
and "Mono-Marble."- ----

.Respondent, in the course and conduct of its business, has sold, 
distributed and transported or caused to be transported, its aforesaid 
products from its place of business in the State of Pennsylvania to 
purchasers thereof located in various points of the States of the 
U~ited States other than the State of Pennsylvania, and has main
tained a constant current of trade and commerce between and among 
the various States of the "United Bt~tE>s and in the District of 
Columbia. 

There are among competitors of respondent many persons, firms, 
and corporations located and doing business in the United States, 
engaged in the sale and transportation of tile in commerce between 
and among the different States of the United States, which tile is 
manufactured from clay und baked in kilns, whose products are 
properly described and desiO'nated as tile. There are others who 
sell and distribute interior w:ll coverings and various other productst 
such as copper tile, glass tile, wood tile, rubber tile, cork tile, and 
~he like, whose products are properly designated and described by 
s~ch names. There are also competitors of respondent who sell and 
distribute wall coverings manufactured from quarried marble, who 
Pro erly describe their products as marble. 

_PAn.-'2-:--The term "tile," when used alone and not in conjunction l 
With other words, is generally understood in the building trade and 
?Y the general public to be a hard clay product which has been baked 
In .kiins and in its final form shaped into comparatively small-sized 
units. Tile, as so understood, is compounded from clays and a mix
ture of c~ays, feldspar, flint, talc, ball clays, prophyllite, aluminum 
hydroxid, silica, and some chemicals for coloring purposes. The 
n;aterials are mixrd in various proportions to produce various quali
tle~ in the tile. They are mixed in large mixing vats containing 
agitators, until the mixture of the ceramic materials with the admix
~ure of water approaches the consistency of a thick soup. Then it 
18 put in a filter press, the water being reduced to a certain percent-
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age of the total content o£ the materials, and the materials coming 
from the filter press are dried until they have a moisture content 
ranging from ten to fifteen pe.rcent. The materials are then pulver
ized into a dust form, which is pressed into tiles of various shapes. 
The tiles are then dried down to approximately zero percent mois
ture content and fired in a kiln at a temperature exceeding red heat, 
which may run from twelve hundred degrees Fahrenheit upward. 
The purpose of this firing is to harden the ceramic material until it 
is an impervious, dense, durable mass. There are glazed and un
glazed types of tiles. The unglazed tile has a rough, unfinished sur
face, while the glazed tile has a shiny glass or decorative surface; 
the glaze being matured after the first firing operation by the addi
tion of certain mineral oxides, after which it is put through a pro
cess known as "gloss firing." Floor and wall tiles are produced in 
relatively small individual units, the extreme permissible size of the 
units being about six by t wei re inches, the reason being that the 
manufacturers of ceramic products are confronted with the fact 
that clays and mixtures of clays with other materials, when formed 
into wares, undergo shrinkage during the drying and firing processes. 
Therefore, one of the problems of the tile manufacturer is to pro
duce ware free from warping or cracking, and the larger the unit 
the greater the liability of warping and cracking resulting from 
shrinkage of the mixture. 

Floor and wall tile of baked clay is installrd upon a proper base 
and set in cement by workmen known as "tile setters." The rer1n 
"tile" when used alone and without descriptive words, means ceramic 
tile, which is a more complete name for the product just described. 

The use of the \vord "tile," standing alone and without descdpth·e 
word:0, dates back some four thousand years to the Egyptians, who, 
according to man's knowledge, were the first to discover the art of 
molding and baking clay into hard units as above described. 

There nre sellers anrl distributors however of other woducts 
designed to be IIS<'tl as interior wall coverings, whose s:m pro uc s 
are properly designated a11d described ns nittet tile, glass tile, copper 
tile acoustic · · com osi ion tile, metal tile cement tile, 
lmoleum tile, wood tile, asphaltum tile, stone 1 e, an t 1e like. 1C:;e 
products are generally understood in the building trade and by a sub
stantial portion of the general public as being coverings made froll1 

1 the substances so indicated by word or words preceding the wonl 
~ile." 

The responde11t's products, known ns "Staucotile," "mono-tile," nnd 
"Wall Tile" are compounded from wood chips and wood fibres and 
other substances, and siccath·e materials, which are unique, and are 
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baked in an oven at a high temperature, pressed and tempered, so 
that the final product is a hard, durable sheeting or covering. These 
she~ts can be cut in practically any size desired, but the general size 
ordmarily sold by respondent is three by four feet. The surfaces 
of these sheetings or coverings known as "Stancotile," "Mono-tile" 
and "\Vall Tile," are scored or stamped by the manufacturer from 
Whom respondent purchases, so that lines forming squares are im
pressed upon the sheets or coverings, and when painted or lacquered 
by respondent a different color from the remainder of the sheeting 
appear similar to mortar lines on a completely installed ceramic sur
face. 'The respondent, after finishing these products, brands and 
labels them "Stancotile," "Mono-'Tile," or "tV all Tile." 

"Marble," as generally understood in the building trade and by 
!he purchasing public, is a natural, one-piece, solid formation which 
lS quarried out of the earth and cut and finished from the solid mass 
formation, and is capable of taking a polish. ~ 

PAn:-::f. Many expei~cluding prominent architecfs, tile manu
facturers, tile contractors, tile jobbers, professors of ceramics, struc
tural engineers, architectural and structural standardists, and con
tractors, tes6fied, and the Commission finds it to be a fact, that the 
Word "tile'' when standing alone means or connotes a baked clay 
or ceramic product; further, that the term "tile" standing alone does 
hot have to be accompanied by the word "ceramic" to denote a 
ceramic tile. By the use of the word "tile" alone a ceramic tile is 
meant. 'There are different types of tiles, or ceramic tiling, such as 
roofing tiles, hollow tiles, drain tiles, awl decorative wall tiles. The 
term "tile," if used in coujunction with some other word or words, 
descriptive of the material or substance of which the product is com
posed, means or connotes nol a baked clay or ceramic product but a 
product manufactured from the other material or substance em
ployed. Examples of this are rubber tile, asbestos tile, cork tile, 
Wood tile, tin tile, glass tile, and cement tile. These various products 
have been so known to the building trade and to a portion of tho 
~eneral tmblic for a number of years. Several experts and others, 
~ncluding prominent architects, manufacturers, building contractors, 
Jobbers, and members of the general purchasing public, testified that 
~he word "tile" when standing alone meant nothing to them, and they 
lad tQ be informed of the substance of which the tile was made. 

The Government of the United States, through the Procurement 
!>epartment of the Treasury, in asking for bids on public buildings, 
Includes in its specifications references to various products under 
the designations of cork tile, rubber tile, linoleum tile, acoustical tile, 
and others. · 
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PAn. 4. Respondent, in the course and conduct of its business 
as aforesaid, in extensive advertising of its products, uses the names 
~'tile," "Stancotile," "Mono-tile," and ""\Vall Tile.'' The aforesaid 
<lesignations, when used alone by respondent as descriptive of or as 
a designation for its products, have the tendency and capacity to 
mislead and decE>ive a substantial portion of the purchasing public 
into the belief that the products so described are manufactured from 
baked clay, all of which is to the damage and injury of said purchas
ing public, and tends to and does divert trade from competitors of 
respondent, who sell and distribute tile products manufactured from 
baked clay. 

The use by the respondent of the words "Mono-Marble" has a tend
ency and capacity to and does in fact mislead and deceive a sub
stantial portion of the purchasing public into the belief that the 
product so described is marble, to the damage and injury of the 
purchasing public, and tends to and does divert trade from com· 
petitors of respondent who quarry and finish marble. 

PAn. 5. The designation and description by respondent of its prod· 
ucts as "tile," "Stancotile," "Mono-tile," and "'Vall Tile," as hereto· 
fore described, is d<>ceptive and mislE>ading, and has the capacity 
and tendency to deceive purchasers of said products into the belief 
that said products are manufactured from baked clay. 

The designation and description by respondent of its product as 
''Mono-Marble," as heretofore described, is deceptive and misleading, 
and has the capacity and tendency to deceive purchasers of said 
product into the belief that said product is marble, as before 
described. 

CONCLUSION 

The aforesaid acts and practices of the respondent Standard 'Vall 
Covering Company, Inc., nre to the prejudice of the public and of 
respondent's competitors, and constitute unfair methods of competi· 
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress approved Sept<>mher 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties, 
nnd for other purposes." 

OflDEU TO CEASE AND DESIST 

This proc<>eding having b<>en heard by the Federal Trade Com· 
mission upon the complaint of the Commission, the answer of re· 
spondent, testimony and other evidence taken before John J. Keena.n, 
1111 examiner of the Commission theretofore duly designated by 1t, 
in support of the allegations of said complaint and in opposition 
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thereto, no briefs being filed and oral argument not having been 
requested and the Commission having made its findings as to the 
f~c.ts and its conclusion that said respondent has violated the pro
VISions of an Act of Congress approved September 26, 1914, entitled, 
'"An Act to create a Federal Trade Commission, to define its powers 
~nd duties, and for other purposes." 

It is ordered, That the respondent Standard Wall Covering Com
pany, a corporation, its officers, representatives, agents, and em
ployees, in connection with the offering for sale, sale and distribution 
of its interior wall coverincrs in interstate commerce or in the District 
<lf Columbia, do forthwith!::' cease and desist from representing: 
. 1. Directly or indirectly, by the use of the words "tile," "Stanco

!:!,!e'' and "Mono-tile," that its products are "tile," unless iii immedi
nte conjunction with the words "tile" "Stancotile" or "Mono-tile" 
wherever used, in the same conspicuous type, there appear a word or 
words designativlie mater!al-o(su§stance Q.Lwhich the products 
a.re"lllacle, such as wood tile, glass tile, rubber tile, asbestos tile, copper 
ble, cork tile, or metal tile· and 
t 2. ~irectly or indirect!;, by the use of the words "Mono-Marble" 
hat 1ts products are marble when such is not the fact. 
It is further ordered, That the respondent shall, within 90 days 

~fter service upon it of this order, file with the Commission a report 
~n writing setting forth in detail, the manner and form in which it 

as complied with this order. 
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IN THE MATTER OF 

THE MARSH LUMDER COMPANY, TRADING AS MARSH 
'VALL TILE COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN HEGAHD TO THE ALLEGED VIOLATION" 
OE1 SEC. :1 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 

Doclcct ~827. Comp1a.int, May 29, 1936-Decision, Nov. 6, 1937 

Where a corporation dealing, among other things, in wall coverings and counter 
l'ovrrlngs compounded from wood chips and fibers and other substances 
under process resulting in ll:ll'd durable shel.'ting or covering upon which 
were scored or stamprd, by :manufacturer, squares resembling, when 
painted or lacquered by it with uifferent color from remainder of the 
sheeting, mortar lines on a completely installed ceramic surface, and in 
selling and distributing, in other States and in District of Columbia, such 
products, in competition, among others, with many engaged in sale and 
transportation, as aforesaid, of tile made from clay and baked in kilns 
and properly thus described and designated, with others who sell and dis· 
tribute wall coverings and counter coverings and various other products, 
including copper tile, glass tile, wood tile, rubber tile, cork tile, and the 
Iil,e, properly thus designatl.'d and described by such names, and with 
those who sell and distribute such coverings made from quarried marble 
and who, as marble, properly describe their said prodncts-

(a) Made use of names "l\Iarshtile" and "Marsh Wall Tile" as designations of 
its said products iu extenRively advertising same, notwithstanding fact 
its said products, this designated, were not that baked clay or ceramiC" 
product connoted, to building trade and general public, by word "tile" 
standing alone and without qualifying prefix, as hereinbefore set forth; 
with tendency and capacity to mislead and deceive substantial portion of 
purchasing public, to its damage and injury, into the belief that aforesaid 
products, thus described, were made from baked clay, and with tendencY 
to and effect of diverting trade from competitors who sell and distribute 
thus made, tile products; and 

(b) Made use of name "1\Iarsh Marble" as designation of product made and 
sold by it as aforesaid; with tendency and capacity to mislead and de
ceive substantial portion ot. purchasing public into belief. that product thu~ 
described was mat·ble, to the damage and injury of said public, and with 
tendency to and effect of diverting trade from competitors who quarry and 
finish such substance: 

Ileld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Charles F. D-iggs, Mr. John J. Keenan and Mr. John. 
L. Hornor, trial examiners. 

Mr. Alden S. Bradley and Mr. Morton Nesmith for the Com
mission. Dyke & Schaines, of New York City, and lVilkins, Fisher 
& Limbach, of New Philadelphia, Ohio, for respondent. 
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llineB, Rearick, Dorr & Hamrrwnd, of New York City, for Tile 
Manufacturers' Assn, Inc., amicus curae. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
t~mber 26, 1914, entitled "An Act to create a Federal Trade Commis
!:non, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Marsh 
Lumber Company, a corporation, trading as Marsh Wall Tile Com
Pa.ny, hereinafter designated as respondent, is now, and has been, 
usmg unfair methods of competition in commerce, as "commerce" is 
defined in said act, and it appearing to said Commission that a pro
ceeding by it in respect thereof would be in the public interest, here
by issues its complaint stating the charges in that respect as follows: 

P A:RAGRAPII 1. The respondent, Marsh Lumber Company, is a cor
poration organized, existing, and doing business under and by virtue 
{)f the laws of the State of Ohio, with its offices and principal place 
{)f business located at 535-611 Tuscarawas Avenue, in the city of 
Dover, State of Ohio. Respondent is now and for more than one 
.Year last past has been engaged, under its corporate name of Marsh 
Lumber Company, and also under the trade-name and style of Marsh 
Wall Tile Company, in the business of sellin:r wall coverings and 
~ountcr coverings, which are products manufactured from wood 
fibre, and which respondent designates and terms "Marshtile" and 
"Marsh Marble." Respondent distributes said produtts iO,urchas
~rs thereof, and when orders are receh·ed therefor they are filled by 
respondent by shipping said wall coverings and counter coverings 
to pu~chasers from the city oi Dover, Ohio, in nnd through other 
States of the United States, and in the District of Columbia, and 
there is now, and has been during the time hereinbefore mentioned, 
a constant current of trade in commerce in said wall coverings and 
counter coverings so distributed and sold by said respondent, be
b":ee~ and among the various States of the United States, and in the 

IstriCt of Columbia. . 
In the course and conduct of its business, respondent was and is in 

substantial competition with other individuals, firms, partnerships, 
and corporations likewise engaged in the sale and distribution of wall 
~overings and counter coverings, between and among the various 

tates of the United States, and in the District of Columbia. 

1 
PA~. 2. Respondent, in the course and operation of its business as 

~ escr1bed in paragraph 1 hereof, in soliciting the sale of, and selling 
Its products in interstate commerce, sells its wall coverings and coun-
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ter coverings under the trade name and style of "l\Iarsh 'Wall J:ile 
Company," which name respondent caused and c~s"'to be con· 
spicuo~ displayed on its letterheads and advertising matter, and 
also caused and causes said products to be described fn its advertise· 
ments, letterhencls, billheads, contracts, and specifications circulated 
in interstate commerce as "Marshtil~:Marsh Wall Tile," "tile," 
"wall tile," "l\Iarsh Marble." 

P.AR. 3. The aforesaid wall coverings and counter coverings sold 
and distributed by respondent, as set forth in paragraph 1 hereof, are 
made by exploding pine wood chips with high pressure steam treat· 
ing with oil welding together, and compressing into sheets by sub· 
jecting to high pressure in steam heated hydraulic presses. The 
products are then glazed with lacquer and processed in such a manner 
as to give said products the appearance of tile or marble respectively. 
To further simulate tile the products are made with a glazed surface 
with scores and lines of various colors in such manner and at such 
intervals as to make the said wood fibre products more closely resem· 
ble tile slabs, with various colored cement between them; and to simu
late marble the products are grained, giving said product the appear
ance of marble. The use of the words "Marshtile," "Marsh Wall 
Tile," "tile," "wall tile," and "Marsh Marble," in said trade name 
and in said advertising literature hereinabove referred to, and the 
placing of said wall coverings and counter coverings in the hands of 
builders and dealers, enables builders, architects and speculative 
builders, and dealers to confuse, impose upon, alHl deceive those 
members of the purchasing public who buy houses, and also those 
for whom houses are built, into the belief that when they are buying 
respondent's wood fibre products and installations, they are buying 
aml receiving silica or burned clay tile products and installations, 
or marble as the case may Le. 

PAn. 4. The word ''tile'' is understood in the building trade, and by 
the general public, to mean a clay product shaped in comparatively 
!3mall sized units and baked in a kiln or oven. 

l\Iarble is understood by the building trade and the purchasin.g 
public to be a stone, which is a product of nature and which 15 

capable of taking a polish. 
PAR. 5. A subr,tantial number of the m 1 · · asing 

public, who have occaswn o pure 1ase buildings or equipment wherein 
wallcoverings and counter coverings form an integral and necessarY 
part thereof, have a prefprence in many instances, for wall coverings 
and counter coverings, made from tile or from marble, believing that 
tile and marble are products of a quality and iluriibility supPrior for 
the purposes herein named, to other products, such as wood, irre· 
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spective of any method of processing. Such members, when they 
observe such wall coverings and counter coverings already installed 
that have the same appearance, such as graining in various types 
of marble or marking simulating mortar joints in tile construction, 
a_s marble or tile respectively, believe that said products are actually 
hie or marble, and not a product made of wood; and said members 
of th~ purchasing public, when buying wall coverings and counter 
cov~rmgs having the appearance of tile or marble and unaccom
panied by any explanation or description of said products and which 
have been installed as aforesaid, are entitled to receive tile or marble,. 
as the case may be, and not wall coverings or counter coverings man
ufactured from wood fibre. 

PAn. 6. The acts and practices of reepomlent, as herein set forth,. 
are calculated to and do have the capacity and tendency of inducing 
many of the purchasing public to purchase said wall coverings and 
counter coverings as aforesaid, in the mistaken belief that they are 
PUrchasing wall coverings and counter coverings made of tile or 
marble. 

1 
PAn. 7. There are among the competitors of respondent engaged in. 

t te sale of wall coverings and counter coverings, as mentioned in 
paragraph 1 hereof, corporations, individuals, firms and partnershipsr 
Who sell and distribute wall coverin(•s and counter coverings manu-
fut d b c ure by the same methous as responuent's prouucts, but who 
truthfully represent that the counter coverings and wall coverings 
SOld by them are not tile or marble but are imitations of tile or 
hlarble. There are also amon<r the competitors of respondent en
gaged in the sale and distrib~tion of wall coverings and counter 
colverings, corporations, individuals, firms, and partnerships, who 
se 1 and distribute wall coverings and counter coverings which are 
hlade of clay baked in a kiln or oven, or wall coverings and counter 
covel'· 1 · Ings w nch arp marble and who truthfully reprt>sent the same 
to be tile or marble. ' 

1 The acts anJ practices of respondent, as herein set forth, are calcu
ated to, tend to and do unfairly divert trade to respondent from such 
<:~rporations, individuals, firms and partnerships, engaged in the sale 
~h wall coverings and counter coverings in interstate commerce, 
t .roughout the various States of the United States, and in the Dis
. r~t of Columbia. Dy the acts and practices of the respondent here-
1~ efore set forth, substantial injury is done to competitors in inter
s ate commerce. 

t' PAn. 8. The above and foregoing acts, practices, anJ representa-
10~s. of respondent, ha,·e been, and are, all to the prejudice of the 

pu he and respondent's competitors as aforesaid, and haYe been, and 
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are, unfair methods of competition, within the meaning and intent 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to defina 
its powers and duties, and for other purposes." · 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled, "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on May 29, 1936, issued, and on 
.lune 3, 1936, served its complaint in this proceeding upon respond· 
{·nt, The Marsh Lumber Company, a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint, 
and the filing of respondent's answer thereto, testimony and other 
~vidence in support of the allegations of said complaint were intro· 
~ luced by Alden S. Bradley and Morton Nesmith, attorneys for the 
Commission, before John J. Keenan, an examiner of the Commis· 
!'IOn theretofore duly designated by it, and in opposition to the alle· 
gations of the complaint by Dyke and Schaines, attorneys for the 
respondent; and said testimony and ·other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Com· 
mission on the said complaint, the answer thereto and testimonY 
and other evidence; and the Commission having duly considered 
the ~nme and be}ng now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this, its 
findings as to the facts and its conclusion drawn therefrom: 

·FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, The Marsh Lumber Company, is 
a corporation, organized and existing under and by virtue of the laws 
of the State of Ohio, with its office and principal place of business 
located at 535-611 Tuscarawas Avenue, city of Dover, State of Ohio. 
Respondent has been, during its corporate existence, engaged, a1nong 
other things, in the business of selling and distributing wall cover· 
ings and counter coverings, which products are manufactured fro!ll 
woo(l fibre and which respowlent designates as "Marshtile," "Marsh 
1Vall Tile," and "Marsh Marble." 

Uespondent, in the course and conduct of its business, has solJ, 
distributed, and transported or caused to be transpotted, its afore· 
~aid products from its place of business in the State of Ohio to 
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purchasers thereof located in various points of the States of the 
United States other than the State of Ohio, and has maintained 
a constant current of trade and commerce between and among the 
various States of the United States and in the District of Columbia. 

There are among competitors of respondent many persons, firms 
and corporations located and doing business in the United States, 
engaged in the sale and transportation of tile in commerce between 
and among the different States of the United States, which tile is 
manufactured from clay and baked in kilns, whose products are 
properly described and designated as tile.· There are others who 
sell and distribute wall coverings and counter coverings and various 
other products, such as copper tile, glass tile, wood tile, rubber tile, 
cork tile, and the like, whose products are properly designated and 
described by such names. There are also competitors of the respond
ent who sell and distribute wall coverings and counter coverings 
manufactured from quarried marble, who properly describe their 
products as muble . 

. PAR. 2. The term "tile," when used~e and not in conjunction 
With other words, Is g~nerally understood in thuuilding_trade 
'l d 1. - ~ -
' n uy the general pnblic to Ge a !lard ela_y J?roduct which has 
been bakeuin kilns and in i'tsliillJ f~nn sl1aped into comparatively 
small-sized units. Tile, as so under~tood, is compounded from clays 
und a mixture of clays, feluspar, flint, talc, ball clays, prophyllite, 
aluminum hydroxide, silica, and some chemicals for coloring pur
pos~s. The materials are mixed in various proportions to produce 
vanous qualities in the tile. They are mixed in large· mixing vats 
c~ntaining agitators, until the mixture of the ceramic materials with 
~ e admixture of water approaches the consistency of 11 thick soup. 

hen it is put in a filter press, the water being reduced to a certain 
Percentage of the total content of the materials, and the materials 
coming from the filter press are dried until they have a moisture 
<·ontent ranging from ten to fifteen percent. The materials are then 
~ulverized into a dust form, which is pressed into tiles of various 
s iapes. The tiles are then dried down to approximately zero percent 
;noisture content and fired in a kiln at a temperature exceeding red 
leat, which may run from twelve hundred degre~s Fahrenheit up

Wa:u. The purpose of this firing is to harden the ceramic ma
t~rial until it is an impervious, dense, uurable mass. There are 
~ aze? and unglazed types of tiles. The unglazed tile has a rough, 
'.1n~nished surfare, while the glazed tile has a bhiny glass or dcro
; ative surface, the glaze being matured after the first firing operation 
lY the addition of certain mineral oxides, after which it is put 

H"i81:!1 '"-3!1-87 
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through a process known as "gloss firing." Floor and wall tiles are 
produced in relatively small individual units, the extreme permis~ 
sible size of the units being about six by twelve inches, the reason 
being that the manufacturers of ceramic products are confronted 
"'ith the fact that clays and mixtures of clays with other material5

t 

when formed into wares, undergo shrinkage during the drying and 
firing processes. Therefore, one of the problems of the tile manu~ 
facturer is to produce wares free from warping or cracking, and the 
larger the unit the greater the liability of warping and cracking 
resulting from shrinkage of the mixture. 

Floor and wall tile of baked clay is installed upon a proper base 
and set in cement by workmen known as "tile setters." The terrn 
"tile" when used alone and without descriptive words, means ceramic 
tile, which is a more complete name for the product just described. 

The use of the word "tile," standing alone and without descriptive 
words, dates back some four thousand years to the Egyptians, wllOr 
according to man's knowledge, were the first to discover the art of 
molding and baking clay into hard units, as above described. 

There are sellers and dis ributors, however, of other products 
designed to be usm as wall and counter coverings, whose said prod· 
uctsare . ro wrl (le~:ngnaied and d";scrioM as rubber tU,e, gl:-;s til~.,... 
copper tile, acoust1cn 1 e, cork tife, compm:nfwn tile, metaitiler 
cement tile, linoleum tile, wood'tiie;" asphaltuin tiie, stone tile, anct 
the like. These products are generally understood in the building 
trade and by a substantial portion of the general public as being cov· 
erings made· from the substances so indicated by word or words 
preceding the word "tile." 

The respondent's products, known as "Marshtile" and ".Marsh Wall 
Tile," are compounded from wood chips and wood fibres and other 
substances, and siccative materials, which are unique, and are baked 
in an oven at a high temperature, pressed and tempered, so that the 
final product is a hard, durable sheeting or covering. These shee~s 
can be cut in practically any size desired, but the general size ordi
narily sold Ly respondent is tlu·ee by four feet. The surfaces ot 
these shcetings or cowri11gs known as "Marshtile" and "Marsh 'Vall 
Tile," are scored or stamped by the manufacturer from whonl 
respondent purchases, so that Jines forming squares are impressed 
upon the sheets or coverings, and when painted or lacquered by 
respondent a different color from the remainder of the shreting 
appears similar to mortar lines on a completely installed ceramic, surl 
face. The respondent, after finishing these products, bmnds anc 
labels them "Marshtile" and "Marsh 'Vall Tile." 
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".Marble," as generally understood in the building trade and by the 
purchasing public, is a natural, one-piece, solid formation which is 
quarried out of the earth and cut and finished from the solid mass 
formation, and is cap~ble of taking a polish. 

PAn. 3. Many experts, including prominent architects, tile manu· 
facturers, tile contractors, tile jobbers, professors of ceramics, struc· 
tural engineers, architectural and structural standardists, and con· 
tractors, testifie~ and the Commis!:iion finds it to be a fact, that the 
"'2!:._d "tile'' when standing alone means or con..!l9f&a..a..h;tked clay or 
c~; further, that the term "tile" standing aiOne does 
n_ot have to be accompanied by the word "ceramic'' to denote a ceramic 
tile. Dy the use of the word "tile" alone a ceramic tile is meant. 
'~'here are different types of tiles, or ceramic tiling, such as roofing 

· tiles, hollow tiles, drain tiles, and decorative wall tiles. The term 
"t'l . 1 e,'' if used in conjunction with some other word or words, descrip· 
hve of the material or substance of which the product is composed, 
means or connotes not a baked clay or ceramic product, but a product 
manufactured from the other material or substance employed. 
~xnmples of this are rnhL<.'r tile ashe.-to tile cork tile, wood tile, 
~-vl.e, am cement tile. These various pi'O uc s ave een 
~O nilUWlt lOlJitdmihting fi'lYUe and to a portion of the general public 
or a number of ye~trs. Several experts antl others, including promi· 

nent architects, manufacturers, building contractors, jobbers and 
~~mbers of the general purchasing public, testified that the word 
bbl:" when standing alone meant n?thing t~ them, and they had to 
e Informed of the substance of winch the tile was made. 

D The Government of the United States, through the Procurement 
. er!.E!:._ment of the Treasury, in a..§i.kino~: for l1ids oJLpublic buildings, 
1tc~udes in its specifications references to various products under the 
< elsignation of cork tile, rubber tile, linoleum tile, acoustical tilet and 
ot 1ers. 

f PAn. 4. Respondent, in the course and conduct of its business as 
~:h oresaid, in extensive advertising of its products, uses the names 

farshtile" and ":Marsh Wall Tile." The aforesaid designations, 
;·he~ used alone by respondent as descriptive of or as a designation 
dor ~ts products, have the tendency and capacity to mislead and 
l e~.elve a substantial portion of the purchasing public into the 
~~ tef that the prOtlucts so described are manufactured from baked 

c a~'- all of which is to the damage and injury of said purchasing 
pu he, an1l tends to and does divert trade from competitors of 
~eskpon~lent, who sell nnd distribute tile products manufactured. from 
a ·etl clay. . 
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The use by the respondent of the words "Marsh Marble" has a 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the belief that the product so described 
is marble, to the damage and injury of the purchasing public, and 
tends to and does divert trade from competitors of respondent who 
quarry and finish marble. 

PAR. 5. The designation and description by respondent of its 
products as "Marshtile" and "Marsh ·wall Tile" as heretofore 
described, is deceptive and misleading, and has the capacity and 
tendency to deceive purchasers of said products into the belief that 
said products are manufactured from baked clay. 

The designation and description by respondent of its product as 
"Marsh Marble," as heretofore described is deceptive and misleading, 
and has a capacity and tendency to deceive purchasers of said product 
into the belief that said product is marble, as before described. 

CONCI,USION 

The aforesaid acts and practices of the respondent, The Marsh 
Lumber Company, are to the prejudice of the public a.nd of respond
ent's competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress approved September 213, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." · 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Corn· 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before John J, 
Keenan, an examiner of the Commission theretofore duly designate~ 
by it, in support of the allegations of said complaint and in opposi
tion thereto, no briefs being filed and oral argument not having 
been requested and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, 
entitled, "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes." 

It i.j ordered, That the respondent The 1\farsh Lumber Company,, a 
corporation, its officers, representatives, agents, and employees, .1n 
connection with the offering for sale, sale and distribution of 1ts 
wall boards, wall coverings and counter coverings in interstate co:n· 
merce or in the District of Columbia, do forthwith cease and desist 
from representing: 



MARSH WALL TILE CO. 1347 
1338 Order 

1. Directly or indirectly, by the use of the words ".Marshtile," 
"Marsh Wall Tile " "1Vall Tile " or "tile" that its products are "tile" 

--..: ' ' ~nless ~ immediate conjunc1ion with the wq,tg~ "tiJe~ ".Marshtile," 
'Marsh ·wall Tile,"'' or 11 \Vall 'l'Ilej) wherever used, in the same con
spicuous type, there arJ?eat.,Q._WOLd or words de~tin~e..m,aterja} 
or substance of WijjClj t~_P,roducts are ml}ile, such as wood tile, glass 
~er tile, asbestos tile, copper tile, cork tile, or metal tile; and 

2. Directly or indirectly, by the use of the words ".Marsh Marble" or 
"Marble" that its products are marble, when such is not the fact. 

It ia further ordered, That the respondent shall, within 90 days 
~fter service upon it of this order, file with the Commission a report 
In writing setting forth in detail, the manner and form in which it has 
complied with this order. 
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IN THE MATTER OF 

LEWYN DRUG, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF' SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2994. Complaint, Sept. SO, 1936-Decision, Not'. 6, 19:37 

Where a corporation engaged In the sale and distribution of various pharmaceu· 
tical preparations Including, In tablet a.nd capsule form, so-called "Dr. 
Haller's Prescription 5000," made for it by others and sold and distrilmted 
by It, through wholesale and retail druggists and direct to the consuming 
public on mail order, to purchasers In other States, in active compeiil ion 
with those engaged In manufacture and sale, or sale, of various prpparatious 
for treatment of conditions similar to those for which it recommended 
Its 'aforesaid preparatlon-

(a) Represented, in advertisements thereof in newspapers fill(} periodicals of 
general circulation, and in circular letters distributed among its customers 
and prospective customers, that preparation in question was a safe and 
dependable remedy for delayed or suppresspd menstruation, and that 
through the use thereof women suffering therefrom woulrl end such con· 
dition and obtain relief safely, quickly and dE>pPndably, and that preparation 
in question had beeu dispensed to An1crican women through ethical 
channels for almost half a century; and 

(b) Represented, 'as aforesaid, that said prE>paration was best product in the 
world for cases of unnaturally delayed menstruation and successfullY 
relieved some of the longest and most stubborn cases, and that with it 
countless women had obtained and were obtaining most gratifying results: 

Facts being it would not bring about 13uch relief or end such delay safely, 
quickly, and dependably, and was completely ineffectual in many ca::;cs, 
and use thereof was always dangerous, it was not best product iu such 
unnaturally del'ayed cases, and did not successfully relieve some of the 
longest and most stubborn cases, and was not a depPnduhle product nor a 
safe or competent abortifacient, and various representations aforesaid were 
talse; 

With effect of misleading and deceiving many mPmhers of the purchasing publiC 
and causing them erroneously to believe that said representations were 
true, and, because of such erroneous belief, to purchase suhstantlal quanti· 
ties of its said prepar'atlon, and of thereby diverting trade In such com· 
merce to it from its competitors who truthfully represent theil· products: 
to their substantial injury and to that of public: 

Ileld, That such acts practices were to the prejudice of the public and corn· 
petltors and constituted unfair methods of eompPtltlon. 

Defore illr. Charles P. Vicini, trial examiner. 
Mr. Reuben J. Martin for the Commission. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
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sian, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Lewyn 
J?r.ug Incorporated has been and is using unfair methods of compe
htwn in commerce as "commerce" is defined in said act, and it ap
pearing to said Commission that a proceeding by it in respect thereto 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

PARAGRAPH 1. The respondent, Lewyn Drug Incorporated, is a 
corporation organized and existing under and by virtue of the laws 
of the State of California with its principal office and place o£ busi
lless located at 1928 Taft A venue in the city of Hollywood, within 
the State of California. Said respondent is now and for more than 
one year last past has been engaged in the sale of a preparation 
r~commended for the treatment of unnaturally delayed menstrua
t~on and known and designated as "Dr. Haller's Famous Prescrip
tion 5000," and the distribution thereof in commerce between and 
;nwng the various States o£ the United States. It causes said "Dr. 
faller's Famous Prescription 5000" when sold by it to be transported 

to the purchasers thereof located in the State of California and in 
various States o£ the United States other than the State of Cali
fornia. There is now and has been for a long time, to wit, for more 
than one year last past, a constant current of trade and commerce by 
respondent in said "Dr. Haller's Famous Prescription 5000" between 
~nd among the various States of the United States. 

In the course and conduct of its said business, said respondent is 
row and for a long time, to wit, for more than one year last past 
tas been in substantial competition in commerce between and among 

the. Various States of the United States with sundry other corpo
rations, partnerships, firms, and individuals engaged in the interstate 
sale and distribution of other preparations recommended for the 
treatment of unnaturally delayed menstruation. 
• PAR. 2. The preparation "Dr. Haller's Famous Prescription 5000" 
ls manufactured for said respondent by several manufacturers and is 
~old and distributed by said respondent through drug stores located 
ln the various States of the United States and also directly to con· 
sumers located in the various States of the United States. 
b ~ AR. 3. Said respondent, in the course and conduct of its said 

usmess as hereinbefore set out in pararrraphs 1 and 2 has been and 
no · b ' w IS engaged in extensive advertisement o£ its said product as a 
~e~ns of furthering and aiding in the interstate sale and distribution 
0 ?:· Haller's Famous Prescription 5000," and as a medium of ad
v~rhsmg it has been and now is using various magazines of national 
Clrculation and distribution. 

. I 
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Said respondent in its said advertisements of the preparation known 
as "Dr. Haller's Famous Prescription 5000," sold and distributed by it, 
has made and is now making various false, deceptive and misleading 
statements concerning said preparation. Among the said statements 
which said respondent has used and is now using in its advertise· 
ments in magazines and in its circulars distributed with its said 
preparation are the following: 

In Europe women are not distressed about unnatural delay-when the cal· 
endar passes the danger mark. They use Dr. Haller's Famous Prescription 
5000, and end delay safely, quickly, dependably. 

For almost half a century Prescription 5000 has also been dispensed to Aweri· 
can women through ethical channels. 

Dr. Haller's Prescription 5000 Is the best product in the world for cases of 
unnaturally delayed menstruation. 

·whereas in truth and in fact "Dr. Haller's Famous Prescription 
5000" does not end delay safely, quickly, dependably, has not been dis· 
pensed to American women through ethical channels for almost a 
half a century, and is not the best product in the world for cases of 
unnaturally delayed menstruation. 

Respondent in its said advertising has created and is now creating 
upon the public the impression and the belief that "Dr. Haller's 
Famous Prescription 5000" is a safe and dependable preparation for 
use in ending cases of unnaturally delayed menstruation, whereas in 
truth and in fact said "Dr. Haller's Famous Prescription 5000" is 
not safe and dependable and its use may produce serious results, and 
it will not end cases of unaturally delayed menstruation. 

PAn. 4. The use by said respondent, Lewyn Drug Incorporated, 
of the foregoing false, deceptive, and misleading representations haS 
had and does now have the capacity and tendency to and does mis· 
lead and deceive the public into the erroneous and untrue belief that 
"Dr. Haller's Famous Prescription 5000" is in truth and in fact a 
safe and harmless preparation which will end unnaturally delayed 
menstruation. Acting in such erroneous belief, the consuming pub· 
lie and especially women suffering from delayed menstruation, have 
been induced and are now induced to purchase "Dr. Haller's Fan1ous 
Prescription 5000" in preference to other preparations <lesigned t.o 
end delayed menstruation offered for sale by manufacturers, retail 
dealers, and distributors. As a result of such false, deceptive, an.d 
misleading representations on the part of said respon<lent, trade lS 

unfairly <liverte<l to respondent from such manufacturers, retail deal· 
ers, or distributors of other preparations for ending delaye<l Jllen~· 
truation who <lo not misrepresent the character and quality of their 
respective products or the results obtained from the use thereof. 
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PAn. 5. Said false, deceptive, and misleading representations of 
~aid respondent contained in its advertisements have resulted in in
J~ry to respondent's competitors and to retail dealers and in preju
diCe to the buyinO' public and constitute unfair methods of com-

•• 0 

pehtwn in commerce within the intent and meaning of Section 5 of 
an Act of Congress approved September 26, 1914, and entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

REPORT, FINDINGS AS TO THE FACTs, AND OnDER 

Pnrsuant to the provisions of an Act of Congress approved Sep
te~~er 2G, 1914, entitled "An Act to create a Federal Trade Com
llliSSion, to define its powers and duties, and for other purposes," the 
~ederal Trade Commission, on September 30, 1036, issued and served 
Its complaint in this proceeding upon respondent Lewyn Drug, Inc., 
charging it with the use of unfair methods of competition in com
~erce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent's answer thereto, tPsti
rno~1Y and other evidence in support of the allegations of said com
pl~n~t were introduced by Reuben j. l\!artin, attorney for the Com
lUission, before Charles P. Vicini, an examiner of the Commission 
~h~ret~fore duly designated by it (no testimony or other evidence 

cmg Introduced by the respondent in opposition to the allegations of 
the complaint); and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
~roceeding regularly came on for final hearing before the Commis
S}(~n on the said complaint, the answer thereto, testimony and other 
evidence and brief in support of the complaint (no brief having been 
filed on behalf of respondent and respondent not having requested 
oral argument) ; and the Commission having duly considered the same 
~nd .be~ng now fully advised in the premises, finds that this proceed
~~g lS In the interest of the public and makes this its findings as to 
· e facts and its conclusion drawn therefrom. 

FINDINGS AS TO THE FACTS 

PA~AGRAl'U 1. nespomlent, Lewyn Drug, Iuc., is a corporation, 
o~galllzed under the laws of the State of California with its principal 
~ace of business at 655 North Arden Dlvd., in the city of Hollywood, 
s~ate of ~alifornia, and with a Lrancll oflice or place of busini'SS at 
f euhenvllle, Ohio. Respondent, in 1034:, succeeded to the business 
~ a partnership conducted under the name and style of Lewyn Drug 

ompany. Respondent is engaged. in the sale and distribution of 



1352 FEDERAL TRADE COMMISSION DECISIONS 

Findings 25F. T. C. 

various pharmaceutical preparations, including a preparation in 
tablet and capsule form designated "Dr. Haller's Prescription 5000.'' 
Said preparation is manufactured for respondent by others and is 
sold and distributed by the respondent through wholesale and retail 
druggists and direct to the consuming public on mail orders. Re
spondent causes the preparation, "Dr. Haller's Prescription 5000," 
when sold by it, to be transported from its principal place of busi
ness or its branch office through and into various other States of the 
United States to the respective purchasers thereof, located at various 
points in such States of the United States other than the States of 
California and Ohio. In the course and conduct of its said business, 
respondent has been, and is now1 in active competition with various 
persons, partnerships, and corporations, engaged in the manufacture 
and sale, or the sale, of various preparations for the treatment of 
conditions similar to those for which respondent recommends the use 
of its said preparation, "Dr. Haller's Prescription 5000." 

PAR. 2. Respondent, in the course and conduct of its business, rep
resents and recommends its preparation, "Dr. Haller's Prescription 
5000," as a safe, dependable remedy for delayed or suppressed men
struation, and claims that, by its use, women suffering from delayed 
or suppressed menstruation will obtain relief safely, quickly, and 
dependably. 

PAR. 3. In the course and conduct of its business, respondent haS 
caused and is causing advertisements in aid of the sale of its said 
preparation, "Dr. Haller's Prescription 5000," to be published in 
newspapers and magazines of general circulation in various States 
of the United States and has also used and is using advertising in 
the form of circular letters which it causes to be distributed among 
its customers and prospective customers. In its said advertisements, 
respondent has made and is making numerous claims and represen· 
tntions concerning the therapeutic qualities of and the benefits accru· 
ing to the users of said preparation, "Dr. Haller's Prescription 5000,'' 
and the uses for which said preparation is recommended by the 
respondent. Among said representations so made by said respondent 
nre representations to the effect: 

That in Europe women are not disturbed about unnatural delay, 
for in such cases they use said prescription and end the delay safely, 
quickly, and dependably; 

That for almost half a century the prescription has been dispensed 
to American women through ethical channels; 

That said preparation, "Dr. Haller's Prescription 5000," is the best 
product in the world for cases of unnaturally delayed menstruation; 
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That ''Dr. Haller's Prescription 5000" successfully relieves some 
of the longest and most stubborn cases; and 

That with this dependable product countless women have obtained 
most gratifying results. 

PAn. 4. The claims made by the respondent for its preparation 
"Dr. Haller's Prescription 5000" are false, deceptive, and misleading. 
Said preparation does not have a wide distribution through the 
usual wholesale and retail drug channels and it has not been dis
pensed to American women through ethical channels for almost half 
a century. 

Respondent's said preparation, "Dr. Haller's Prescription 5000" 
consists of tablets, capsules and ampules, whose respective contents 
are as follows: 

Each white tablet contains: 

Ext. Cotton Root Bark------------------------------ 1 Grain 
Ext. Black IIellebore_________________________________ % u 

Ergotin ( Bonjean) ----------------------------------- 1 " 
Aloes (Curacao)------------------------------------- 21h ,. 
Iron Sulphate drJed---------------------------------· 1 " 
Oil PennyroyaL------------------------------------- 1,4 1\!lnlm 
Oil Savin ___________________________________________ . lA " 

Each red tablet contains: 

Quinine SnlphatP-------------------------------------- 5 Grains 

Each capsule contains: 

Ergot in ( Donjean) ----------------------------------· 1 Grain 
Oil Savin____________________________________________ '1:! 1.1lnlm 

Aloin-----------------------------------------------· 1J1l Grain 
Apiol Green q. s. tO---------------------------------- 5 Minims 

Each ampule contains: 

Pituitary Extract-------------------------------------- '1:! cc 

T?e ingredients composing said preparation are known to the 
medical profession and to pharmacists as "emmenegogues." 

Delayed menstruation may be functional due to a misbalance of 
the endocrine glands. Delayed menstruation may be due to or 
caused by any of the severe major diseases, such as tuberculosis, 
cancer, pneumonia, or hyperthyroidism, or it may be due to 
Pregnancy . 

. Medical testimony is that where the del::tyed menstruation is func
tlonal due to a misbalance of the endocrine glands or where it is due 
~0 such diseases as tuberculosis, cancer, pneumonia ·or hyperthyroid
Ism, the use of "Dr. Haller's Prescription 5000'' would in no way cor
rect the situation, end the delay and bring about menstruation, and 
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its use would be definitely dangerous. If the user is suffering from 
high blood pressure, its use would be dangerous due to the adverse 
effect on the pressure caused by some of the ingredients, notably 
pituitary extract, contained in the preparation. In cases where 
pregnancy exists it \vould be definitely dangerous because the drugs 
contained in said preparation are entirely too potent to be adminis
tered without the attendance of a physician, and when given without 
the attendance of a physician and in an overdose it will possibly 
produce excessive uterine hemorrhage or rupture of the uterus with 
the invariable danger of puerperal sepsis or secondary infection of 
the uterine contents with resulting high mortality rate. In manY 
cases said preparation will not expel the uterine contents. 

The use of "Dr. Haller's Prescription 5000" will not Lring aLout 
relief in cases of delayed or suppressed menstruation. It will not 
end delay safely, quickly and dependably, but is completely inef
fectual in many cases and its use is always dangerous. It is not tho 
best product in cases of unnaturally delayed menstruation and it does 
not successfully relieve some of the longest and most stubborn cases 
of delayed menstruation. It is not a dependabie product and it is 
not a safe or competent abortifacient. 

PAR. 5. Uespondent, in its newspaper and magazine advertisements, 
has made use of various letters of the alphaLet preceding its cor
porate name so that the corporate name would appear to be V. D. 
Lewyn Drug, Inc., U. S. Lewyn Drug, Inc., etc. Different letters or 
combinations of letters of the alphabet are used in each advertise
ment and a number of different combinations were used and are so 
being used. This was done and is being done for identification pur
poses in order that respondent might be able to tell which of its 
advertisements were producing the most results, but each of said 
advertisements so used were and are published on the authority of 
the respondent. 

PAR. G. The representations and implications used by the respond
ent, as above set out, in connection with the offering for sale and sale 
of the preparation herein described in said commerce, are false, mis
leading and deceptive and have had, and now have, the tendency and 
capacity to, and do, mislead and deceive many members of the pur
chasing public and cause them erroneously to believe that said repre
sentations are true and cause them, because of said erroneous belief, 
to purchase substantial quantities of respondent's said preparation, 
thereby unfairly diverting trade in said commerce to the respondent 
from its competitors who truthfully represent their product, to the 
substantial injury of said competitors in said commerce and to the 
injury of the public. 
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CONCLUSION 

The aforesaid acts and practices of the respondent, Lewyn Drug, 
Inc., are to the prejudice of the public and competitors of the respond
ent, and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914 entitled "An Act to create a Federal Trade Com· . . ' 
nuss1on, to define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
Sion upon the complaint of the Commission, the answer of respond
ent, testimony and other evidence taken before Charles P. Vicini, an 
examiner of the Commission theretofore duly designated by it in 
su~port of the allegations of said complaint (no testimony or other 
evidence having been introduceJ by the respondent), and the brief 
filed herein (respondent having filed no brief and not having re
ques_ted an oral argument), and the Commission having made its 
findmgs as to the facts and its conclusion that said respondent, 
Lewyn Drug, Inc., has violated the provisions of an Act of Congress, 
approved SeptemlJer 2G 1914 entitled "An Act to create a Federal 
Trade Commission, to ~lefine' its powers and duties, and for other 
Purposes." 

It i~ ordered, That the respondent, Lewyn Drug, Inc., its officers, 
agents, employees, respresentatives, or successors, whether acting 
~nder said name of Lewyn Drug, Inc., or under any other name or 
In any other manner, in connection with the offering for sale, sale 
and distribution of the preparation now known and sold under the 
name "Dr. Haller's !->rescription 5000," or any other preparation, 
Under whatever name sold, composed of the same or similar ingredi
~nts, and possessing similar properties, in interstate commerce, or 
Jn the District of Columbia, do forthwith cease and desist from: 

1. Representing that said preparation is a safe, dependable rem
edy for delayell or suppressed menstruation; 
f ~· Representing that by the use of said preparation women suf-
ermg from delayed or suppressed menstruation will end such delay 

or suppression and will obtain relief safely, quickly and dependably; 
. 3· Hepresenting that said preparation has bC'en dispensed to Amer
Ican Women through ethical channels for almost a half century; 

4· Representing that said preparation is the best product in the 
world for cases of unnaturally delayed menstruation; 

f 5· Representing that said preparation successfully relieves some 
0 

the longest and most stullLorn cases of delayed menstruation, and 
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that with this said preparation countless women have obtained and 
are obtaining most gratifying results; 

6. And from making any other similar representations of like 
import or effect as to the therapeutic or medicinal value of said 
preparation or the benefits accruing from the use thereof. 

It is ordered, That the respondent, Lewyn Drug, Inc., shall, within 
60 days after service upon it of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which it has complied with the order hereinabove set forth. 
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IN THE MATTER OF 

AL HARTMAN, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3241. Complaint, Oct. 9, 1937-Decision, Nov. 6, 1937 

'Where a corporation engaged In manufacture of dresses and sale and distribu
tion thereof to retail dealers and other customers in the various States 
and in the District of Columbia, in substantial competition with others 
engaged in such sale and distribution of dresses; in advertising the same 
ln newspapers of interstate clrculation-

(a) Represented, designated and referred thereto as "Indo China Washable 
Crepe Prints"; and 

(b) Set forth on tags attached to dresses thus advertised, offered and sold, 
language stating that "Owing to the peculiar delicacy of all silk weaves, 
manufacturers will not guarantee them as flawless," etc., and that "There 
are certain characteristics appearing in the weave of all silks that should 

N' not be considered as imperfections," etc. ; 
otwithstanding fact dresses thus advertised and offered were not composed 

of silk, product of cocoon of silk worm, as long definitely understood in 
mind of retail dealers and consulming public from word "silk," products 
of Which have long held, and still hold, great public esteem and confidence 
for their preeminent qualities, and us understood from word "crepe" with
out descriptive qualification, as applied to dress goods and other items 
of Wearing apparel, as meaning one of terms applied to fabrics resulting 
from different types of weaving silk fiber, and fabric made from cocoon 
of silk worm, and as commonly known and understood by public generally, 
"silk"· 

'With cnp;city and tendency to mislead and deceive substantial portion of 
Purchasing public into erroneous belief that such dresses were made of 
Silk, and to cause them to purchase said dresses by reason of such erro· 
neous beliefs, thus engendered, and to divert trade unfairly to it from 
competitors engaged in manufacture and sale of silk dresses who do not 
misrepresent the kind of dress£>s made and offered for sale by them; 

Jr 
1 

to the substantial Injury of competition In commerce: 
e d, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

},f r, Astor II ogg for the Commission. 

CoMPLAINT 

t Pursuant to the provisions of an Act of Congress approveJ Sep
~mber 26, 1914, entitled "An Act to create a Federal Trade Commis-

Sion to d fi . . 
F d' e ne 1ts powers and duties, and for other purposes," the 

e eral Trade Commission, having reason to believe that Al Hart
man, Inc., a corporation, hereinafter referred to as respondent, has 
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been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act, and it appearing to said Commis
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. Respondent, Al Hartman, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place of 
business located at 1400 Broadway in the city of New York, in said 
State. It is now, and for many years last past has been, engaged in 
the business of manufacturing dresses. It sells, and has sold and 
distributed, such dresses to retail dealers and other customers located 
in the various States of the United States and in the District of 
Columbia. It causes, and during the time above mentioned has 
caused, its said dresses, when sold, to be shipped from its place of 
business in New York City to the purchasers thereof located in the 
various States of the United States other than the State of New 
York. There is now, and has been at all times mentioned herein, a 
~onstant current of trade and commerce by said respondent in said 
dresses, so sold by it, between and among the various States of the 
United States. Respondent is now, and at all times herein men
tioned has been, in substantial competition with other corporations 
and with persons, firms, and partnerships engaged in the sale and 
distribution of dresses in commerce between and among the various 
States of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
certain of its dresses, caused, and causes, advertisements and advertis
ing matter to be inserted in newspapers having an interstate circula
tion. In said advertisements, such dresses offered for sale and sold 
by respondent were represented, designated and referred to as "Indo 
China 'Vashable Crepe Prints." The dresses so advertised and of
fered for sale, and sold, had, and have, attached thereto tags bearing 
the following language: 

Owing to tl1e peculiar dellcacy of all silk weaves, manufacturers will not 
guorantee tlwm as flawless, or against perspiration, slipping or roughing. 
There are certain characteristics appearing In the weave of all silks that i'honld 
not be con~ldered as imperfections. They are unavoidable results for whicb 
the manufacturer cannot be held responsible. 

The foregoing statements and representations m:ule by the re
spondPnt, as in this paragraph set out, serve as representations to 
members of the purchasing public anll to rrtail dealers that such 
dresses so adyertised and offered for sale were, and nre, silk d1·esscs. 
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The representations hereinabove set forth are, and. were, grossly 
false and misleading in that said dresses so represented, designated. 
and referred. to are not, and were not, composed of silk, the product 
of the cocoon of the silkworm, but are, and were, composed. of 
materials other than silk. 

PAR. 3. The word "silk" :for many years last past has had, and still 
has, in the mind of the retail dealers and consuming public generally 

.a definite and specific meaning, to wit, the prodnrt of the cocoon of 
the silkworm. Silk products for many years have held, and still hold, 
great public esteem and confidence for their preeminent qualities. 
Silk fibre has long been woven into a variety of fabrics. A variety 
0~ distinctive terms has been applied to the fabrics resulting from 
different types of weaving of silk fibre. Dress goods and other items 
of Wearing apparel designated, described and referred to as "crepe" 
~ave been for a long time, and at the present time still are, associated 
In the public mind with the fabric made from the cocoon of the 
silkworm, commonly known and understood by the public generally 
as "silk." 

. PAR. 4. There are among the competitors of respondent mentioned 
In paragrnph 1 herein corporations, individuals, partnerships, and 
fi~ms engaged in the manufacture and sale of silk dresses who do not 
misrepresent the kind of dresses manufactured and offered for sale 
by them. 

P~n. 5. The use by respondent of the representations set forth 
herem have had, and now have, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are, and were, true and to 
cause them to purchase said products as a result of such erroneous 
beliefs engendered as above set forth. The use by respondPnt of the 
r:presentations aforesaid has unfairly diverted, and does unfairly 
dn'?tt, trade in said commerce to the respondent from its suitl com
petitors, and thereby substantial injury is being, and has been done, 
by respondent to competition in commerce among and between the 
'·arious States of the United States. 
• pAR. 6. The aboYe alleged acts and practices of respondPnt, us here· 
Inabove alleged, are all to the prejudice of the public and rcspond
~nt's said competitors, and constitute unfair methods of competition 
~commerce within the intent and meaning of Section 5 of an Act of 

ongress entitled "An Act to create a Federal Trade Commissio11, 
~0 define its powers and duties, and for other pnrposes,'' approve1l 
' P]>tembpr 26, 1914. 

l:i8121'"-3!l -88 
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REPORT, FINDINGS AS ·ro THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission, on the 9th day of October 1937, 
issued and subsequently sened its complaint in this proceeding upon 
respondent Alliartman, Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the · 
provisions of said act. On November 3, 1937, the respondent filed 
its answer in which answer ,it admitted all the material allegations 
of the complaint to be true and stated that it waived hearing on the 
charges set forth in the said complaint and consented that, without 
further evidence or other intervening procedure, the Commisison 
may ,issue and serve upon it findings as to the facts and conclusion 
and an order to cease and desist from the violations of law 
charged in the complaint. Thereafter, this proceeding regularly 
came on for final hearing before the Commiss:on on the said com
plaint and the answer thereto, and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P ARAGnAPII 1. Respondent, AI Hartman, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place 
of business located at 1400 Broadway in the city of New York, in said 
State. It is now, and for many years last past has been, engaged 
in the business of manufacturing dresses. It sells, and has sold and 
distributed, such dresses to retail dealers and other customers located 
in the various States of the United States and in the District of 
Columbia. It causes, and during the time above mentioned has 
caused, its said dresses, when sold, to be shipped from its place of 
business in New York City to the purchasers thereof located in the 
various States of the United States other than the State of New 
York. There is now, and hns been at .all times mentioned herein, a 
constant cnrrent of trade and commerce by said respondent in said 
dresses, so so]d by it, between and among the various States of the 
United. States. lwspondent is now, and at all times herein men
tioned. has been, in substantial competition with other corporations 
and. with persons, firms, and partnerships engaged in the sale and 
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distribution of dresses in commerce between and among the various 
States of the United States and in the District of Columbia. 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
c~~tain of its dresses, caused, and causes, advertisements and adver
ilsmg matter to be inserted in newspapers having an interstate circu
lation. In said advertisements, such dresses offered for sale and 
sold by respondent were, and are, represented, designated and re
ferred to as "Indo China 'Vashable Crepe Prints." The dresses so 
advertised and offered for sale, and sold, had, and have, attached 
thereto tags bearing the following language : 

Owing to the peculiar delicacy of all silk weaves, manufacturers will not 
guarantee them as flawless, or against perspiration, slipping or roughing. 
There are certain characteristics appearing in the weave of all silks that 
should not be considered as imperfections. They are unavoidable results for 
Which tJ;le manufacturer cannot be held responsible. 

PAR. 3. In the manner and through the means above stated, re
spondent represented, and represents, to retail dealers and to mem
h;rs of the purchasing public generally that such dresses so adver
tised and offered for sale were, and are, silk dresses. The repre
~entations hereinabove set forth arc, and were, false and misleading 
In that said dresses so represented, designated and referred to were 
11.0t, and are not, composed of silk, the product of the cocoon of the 
Silkworm, but were, and are, composed of materials other than silk. 

_PAR, 4. The word "silk" for many years last past has had, and 
ShU has, in the mind of the retail dealers and consuming public 
generally a definite and specific meaning, to wit, the product of the 
cocoon of the silkworm. Silk products for many years have held, 
an~ still hold, great public esteem and confidence for their pre
enunent qualities. Silk fibre has long been "\\'oven into a variety 
of fabrics. A variety of distinctive terms has been applied to the 
fabrics resulting from different types of weaving of silk fibre. Dress 
goods and other items of wearing apparel designated, described or 
l:eferred to as "crepe," without a modifying word descriptive of the 
fibre from which they are made, have been for a long time, and at 
the present time still are, associated in the public mind with a fabric 
lliade from the cocoon of the silkworm, commonly known and under
stood by the public generally as "silk." 
. PAn. 5. There are among the competitors of respondent mentioned 
~~ paragraph 1 hereof corporations, individuals, partnerships, and 
Irms engaged in the manufacture and sale of silk dresses who do 

1 ~0t misrepresent the kind of dresses manufactured and offered for 
!;ale by them. 
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PAR. 6. The representations made by respondent in conn~ction 
with the sale and distribution of said dresses in said commerce as 
hereinabove set out have had, and now have, the capacity and tend
ency to mislead and deceive a substantial portion of the purchas
ing public into the erroneous belief that such dresses were made of 
silk, and to cause them to purchase such dresses on account of such 
erroneous beliefs engendered as above set forth. The representations 
made by respondent, as aforesaid, have the capacity and tendency 
to unfairly divert trade to respondent from said competitors, and 
thereby substantial injury is being done, and has been done, by the 
respondent to competition in commerce as herein set out. 

CONCLUSION 

The aforesaid acts and practices of respondent AI Hartman, Inc. 
are to the prejudice of the public anu of responuent's competitors, 
and constitute unfair methods of competition in commerce, "\vithin 
the intent and meaning of Section 5 of an Act of Congress, ap· 
proved Septem.ber 26, 1914, entitle<l "An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes." 

ORDER TO CEASE AND DESIST 

This proeeeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission and the answer of re
spondent, in which answer respondent admits all the material allega
tions of the complaint to be true, and states that it waives hearing on 
the charges set forth in saiu complaint and consents that, without 
further evidence or other intervening procedure, the Commission maY 
issue and serve upon it fintlings as to the facts and conclusion and an 
oruer to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that saiu respondent has violate<! the provisions 
of an Act of Congress, approve<! September 2G, 1914, entitled "An 
Act to cre:tte a FedHal Trade Commission, to define its powers and 
duties, anu for other purposes." 

It is ordered, That the respondent AI Hartman, Inc., its officers, 
rrpresentatives, ag('nts, and employees, in connection with the offerin~ 
for sale, sale and distribution of its merchandise, women's wearing 
apparel and dress goods, in interstate commerce or in the District of 
Columbia, do forthwith cease anu d('sist from: 

1. Using the word "silk," or any other word of similar import or 
meaning, to describe products which are not composed wholly of silk, 
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the product ·of the cocoon of the silkworm, but which are composed 
of a material or materials other than silk. 

2. Using the word "crepe" to describe, advertise, brand or label 
any product which is not composed wholly of silk, the product of 
the ~ocoon of the silkworm, unless there is used in immediate con
n.ectwn and conjunction with said word "crepe," in letters of equal 
Slze and conspicuousness, a word or words accurately describing the 
material or materials from which said products are actually made. 

It i8 further ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a 
l·eport in writing settin(l' forth in detail the manner and form in 
Which it has complied with this order. 
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IN THE MATTER OF 

ADAH ALBERTY, TRADING AS ALBERTY'S FOOD 
PRODUCTS, ETC. 

CO~IPLAINT, I<'INDINGS, AND ORDER IN REGAIW TO TilE ALLEGED VIOLATIOI'i 
OF' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2<l, lVU 

Docl;et 1!875. Complaint, July 11, 1936-Decision, Nov. 8, 1937 

·where an individual engaged in sale,•under various trade munes, of numeroufl 
baby foods and health preparations purchased by her from various manu· 
facturing druggists and chemists throughout the United Stutes and there· 
after packed, bottled, labeled and sold through medium of wholesale l!Ou~e~. 
and through doctor~ and health food stores, principally, located through· 
out the various States, and, us thus engaged in distribution of her said 
preparations in commerce among the various States, in substantial conl· 
petition with others engaged In Interstate sale of such foods and prepa· 
rations recommended for use in treatment of vat·ious conditions and ail· 
ments for which her respective products were sold and recommended; in 
exten~ively advertising the same through newl'llUllet·s in various cities an!l 
health maaguzlnes, and through booklets and pamphlets describing her said 
products and furnished to food stores and by them dbtrilmted to public, and 
through advertising cuts fumislwd to recognized dealers for use In local 
newspaper advertising, expense of whleh she nss1m1rd In whole or hnlf, 
as case might be-

(a) Falsely represented that her "Hegular Alberty's Foot]," "Phosvlmte Pellets.'' 
"Calcatlnc Pellets," "Cheno Combination Tablets," and "Spleen and Iron 
'l'ablets" had therapeutic value, facts being such 11repllrutlons, by virtue 
of the composition thereof, were without therapeutic value and might. 
in the case of two of said products, have detrimental effect Ju certain case~ 
or result in strychnine poisoning If long coutlnue<l in usc, and especiallY 
in case of children ; 

(b) Falsely represented that her "Laxative mend" and "IIemoglol>in Tonic 
Tablets" had therapeutic value, and that fot·mer affected the mw;cles of 
the Intestines and latter would produce l>lood reg-enerntlon, facts being 
former did not thus stimulate such muscles in the physiological sense, or 
affect said muscles, other than as they might be affected by the cathartiC 
Senna Ingredient, and only active constituent thereof, latter preparation 
would not produce blood regenemtlon nor act as a tonic, 1111d both were with· 
out therapeutic value; 

(c) Falsely represented that her ~<aid preparation "Cheno," by virtue of tlJe 
composition thereof, would bring about weight reduction, notwithstanding 
prepllration in question contained no iugredient whit'h, in anti of It~cJf, 
CllU!Wil or prodncP!I any reduction in weight of pPrson n-:iug the same; 

(d) Falsely represented that her "Old Style" Food aud other Food, ~>old undl'l' 
her personal trade name, were foods with special therapeutic values, and 
that latter relmllt the lntestlual tract, was only food so to do, eliminated 
rickets and other calrlum starvation dlse:u;es in people, aud so modified 
milk that calcium element was assimilated, and that through use thereof 
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more calcium and phosphorus were stored in the body than through use 
ot three or four times the quantity of ordinary milk, and that It was the 
only food discovered which offsets acidosis, and was most powerful alkaline 
food known, notwithstanding fact former preparation, composed in part 
ot skimmed milk, had no special thempeutlc value beyond such value as 
ordinary milk might have as food, and use thereof could possibly cause 
gnstrointestinal disturbances, her said so-called "New Style" Food was 
made from condensed milk combined under certain process with her so
called Food, and her said Food was not necessarily such and had no 
special therapeutic value beyond that of ordinary milk; 

(e) Misrepresented cause and effect of excess of magnesium In the body and 
character and prorJerties of said substance, anu effect on the system of a 
lack thereof, and results and benefits accruing from the taking thereof, and 
falsely represented that she was the first verson in the United States to 
recognize Its value, and that It was a great rejuvcnative agency and that 
the taking of her said Food supplied the necessary calcium to the body in 
Proper quantities, and that stunted growth, tooth llecay, acidosis, sickness, 
suffering, premature old age and death were due either to lack of, or 
inabillty to assimilate, calcium; 

(f) Deceptively represented that the spleen controls the sex organs, and that 
acid fruits or vinegar, as "foreign acids," destroy red blood corpuscles and 
have detrimental effect on the spleen, and that acidosis is one of the con
tributing causes of waning sex life, and that her gland treatment would 
Produce or bring about henetlcial results to user; 

(g) Deceptively represented that bh;muth subnitrate bad n soothing effect on 
the dlgesth·e tract and was a valuable harmless remedy, and that gall 
bladder should never be removed· 

(h) Represented that her various ~roducts had a vnlue and efficacy which 
they did not possess, through citing case histories of supposellly dh<iuter
ested parties relating to such matters as asserted value of calcium and lwr 
said Food and treatment and reducing preparation, without disclosing fact 
that subjects thereof were parties in interest, and through citing such 
cases, histories of which were not true, and through use of testimonials 
Which were untrue in fact or not given by 1)ersons allt>ged to have given 
testimonials in question; and 

(t) Represented, through use of word "laboratory" and references to discoveries 
by her said "laboratories" and through other references thereto, and their 
alll'ged Part In discovery, etc., of preparations in question, and through 
her trade name and otherwise, that she conducted, operated, or maintained 
a laboratory for the purvo~:~e of manufacturing, testing and experimenting 
With the various preparations sold by her, notwithstanding fact she did 
110t own, operate or maintain any laboratories or manufacture or test any 

W of her said various preparations· 
ith capacity and tendency to mls{f'ad and deceive the public into the erro

neous and untrue belief that the various prPparatlons sold and distributed 
~Y her had great therapeutic value, antl that use thereof would result in 
t"enetlt to the user, and to induce purchasing public to buy said prepara· 
Ions in preference to otlwrs designed and sold for the treatment of the 

various ailments for which her respective products were recommended 
a;d otYererl, by manufacturers, retailers, and distributors, and with result 
0 

unfairly diverting trade to her from such manufncturer!', retailers, or 
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distributors of such other preparations, and who do not misrepresent tbe 
character and quality of their own respective products or the results to 
be obtained from the use thereof: 

lleld, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before llfr. Charles P. Vici:ni, trial examiner. 
llfr. Reuben J. Martin for the Commission. 
Mr. W. I. Gilbert, Jr., of Los Angeles, Cali£., for respondent. 

CoMPLAINT 1 

Pursuant to the provisions o£ an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission having reason to believe that Adah 
Alberty, trading as Alberty's Food Products, Alberty's Food Lab., 
Alberty's Food Laboratories, The Alberty Food Laboratories, Cheno 
Laboratories, Cheno Products, and U. S. Okey, has been and is 
using unfair methods of competition in commerce as "commerce'' 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereto would be in the public iutt'rest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

PARAGRAPH 1. Said respondent, Adah Alberty, is an individual 
1 rading and doing business under the names and styles of Alberty's 
Food Products, Alberty's Food Lab., Alberty's Food Laboratories, 
The Alberty Food Laboratories, Cheno Laboratories, Cheno Prod
nets, and U. S. Okey, with her office and place of business located at 
729 Seward A venue in the city of Hollywood, within the State of 
California. Said respondent is now and for more than three years 
last past has been engaged in the sale of a number of baby foods 
tmd health preparations under various trade names, and in the dis
tribution thereof between and among the various States of the United 
States. Respondent causes said baby foods and health preparations, 
when sold by lwr, to be transported in interstate commerce to the 
purchasers thereof locatt'd in the various States of the United States. 
There is now, and for more than three years last past has been, a 
constant current of trade and commerce by respondent in said babY 
foods and health preparations between and among the various States 
of the Unitt>tl States. In the comse a])(l coJH]uet of her businPsS 

1 The complaint as published omits, In the lntere~t of brevity, numerous quoted, alleged, 
false, decPptlve and miHieadlng statements set forth nt length In rar. 4 thereof, allegedlY 
made by reRpondent concerning the thera)J('utlc value nnd benefits to be achieved by using 
the same, said various quoted matter, thus omitted, being set forth verbatim In corre
spondingly numbered paragraph of the findings, Infra, at page 1372. 
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the said respondent is now and for more than three years last past 
has been in substantial competition in commerce between and among 
the various States of the United States with various other individ
l~als, firms, partnerships, and corporations, engaged in the interstate 
sale of baby foods and health preparations. · 

PAn. 2. Among the various baby foods and health preparations 
sold by said respondent are preparations known and designated as 
follows: 

Regular Alllerty's Food 
Instant Alberty's Food-(old form) 
Instant Alberty's Food-(new form) 
Alberty's Phosphate Pellets-(formerly called Nerve Food Pellets) 
Alberty's CA-l\10-(formerly called Calcatlne products) 
Alberty's Laxative Dlend-(formerly called German Herb Lax-Tonic) 
Cheno Combination Tablets-(formerly called Hestorex Cheno Tablets) 
Chena Phytolacca Berry Juice 
Cheno Herb Tea 

Alberty's No. 3 Tablets-(formerly called Alberty's Spleen and Iron Tablets) 

T 
Alberty's Special Formula Tablets-(formerly called Hemoglobin Tonie 

ablets) 

Alberty's Labara Tablets-(fornlf'rly called Labara cell salts) 
Alberty's Herb Laxative 
Alberty's Vegetable Compound Capsules . 
Alberty's Phenix Pluri-Gland Tablets for Women 
Alberty's Phenix Pluri-Gland 'l'ablets for Men 
Multo-De 
Alberty's Dextrose 
Concentrated 1\Jeloripe Banana Powders 
Alberty's Cero-Fig Coffee 

~ll of said preparations are manufactured for said respondent by 
vanous manufacturinO' druO'o·ists located throu!!hout the United S o ot:> ~ 

tates and are purchased from said manufacturers by said respond-
ent. Said preparations are packed and bottled by said respondent 
~~ are then labelled and sold by said respondent throughout the 

lllted States throuo-h wholesale houses and doctors and principally th b 

I 
rough health food stores located throughout the various States of 

t te Dnitc<l States. 
h P~n. 3. In the regular course and conduct of her business, as 
. erembefore set out in paragraph 1, said respondent has been and now 
1 ~ ~ngaged in extensive advertising as a means of furthering and 
~ldmg in the interstate sale and distribution of the various baby 
00~8 and health preparations sold and distributed by her. As 

lllcdla of advertising said respondent has used and is now using news
Papers. located in various cities throughout the United States, health 
lllagazmes, booklets, and pamphlets. 
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In advertising the various preparations sold by her, said respond· 
ent furnishes booklets and pamphlets describing said products to the 
various food stores and these booklets and pamphlets are in turn 
distributed by the said food stores to the public. Respondent also 
furnishes advertising cnts to certain recognized dealers who insert 
the advertisements in local newspapers in the cities in which they 
are located. In some instances said respondent pays the entire 
expense of the newspaper advertisements, and in other instances said 
respondent pays one-half of the expense of the advertising. 

PAR. 4. Said respondent, in her said advertisements of baby foods 
and health prPparations sold by her, has made and is now making 
various false, decPptive, and misleading statements concerning the 
therapeutic value and benefits to be achieved by using said baby foods 
and health preparations sold and distributed by said respondent, 
among which said false, misleading, and deceptive statements are 
the following: 2 

PAR. 5. Said respondent, Adah Alberty, in the regular course and 
conduct of her said business trades under various names, among which 
are Alberty's Food Lab., Alberty's Food Laboratories, The Alberty 
Food Laboratories, and Cheno Laboratories, whereas in truth and in 
fact said respondent does not maintain or operate any laboratory, does 
not manufacture the products sold and distributed by her, and does 
not test any of the said products, but confines her activities to pack· 
ing, bottling, and labelling the said preparations which are bought 
by her in bulk from various manufacturers. 

PAR, 6. The use by the said respondent, Adah Alberty, trading as 
Alberty's Food Products, Alberty's Food Lab., Alberty's Food Lab
oratories, The Alberty Food Laboratories, Cheno Laboratories, Cheno 
Products, and U. S. Okey, of the foregoing false, deceptive, and mis· 
leading representations alleged to be used by the said respondent in 
paragraph 4 hereof, and the use by the said respondent of said vari-

s Tbe quoted mutter which follows here at length, dealing with the asserted therapeutic 
value and benefits to be obtained by using said preparations, Is, with the five exceptions 
below set forth, reproduced verbatim In the correspondingly numbered paragraph of thO 
findings, Infra, at pape 1372, and Is arcol'(Jlni!IY omlttPd hPrP In the lnh•rest of brevity, the 
five exceptions referred to being 88 follows, namPiy : 

Laboratory tests show that magnesium and not calcium Is the mineral which deposits 
Itself wherl'ver conven!Pnt, It being a &!'dative, slugj:!lsh, lazy mineral. 

Calcium Is the most dllllcult, being a "peppy," quick-acting mineral. 
Mrs . .Alberty, of the .A'berty Uiboi'Otorles, who bas ~pent her life In the study of 

dietetics, di~C'overed the "miRRing link." 
Today our streets are tilled with men and women of small stature--many of thePI 

less than five feet tall. They are weak, prcmatu1·ely old, toothless, and bald-headed, and 
yet many are not old In years. 

Sickness, suft'erlng, premature old age, and death, Is due to either a lack of calcium In 
tbe dully diet, or else the Inability to assimilate it. 
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ous trade names containing the words "laboratory" and "labora.tories" 
as alleged in paragraph 5 hereof, have had and do now have the 
capacity and tendency to mislead and deceive the public into the 
erroneous and untrue belief that the various baby foods and health 
preparations sold by said respondent have great therapeutic value 
and that the use of the same will result in material benefit to the 
use:, and that the said respondent maintains and operates labora
tories where said products are manufactured and tested by her, and 
has thereby induced, and does now induce, the consuming public and 
especially that portion of the public which purchases baby foods and 
health preparations, acting in said erroneous belief, to purchase the 
baby foods and health preparations sold and distributed by said re
spondent in preference to baby foods and health preparations offered 
for sale by manufacturers and other distributors of baby foods and 
health preparations who do not falsely, deceptively and misleadingly 
advertise their said products. As a result of such false, deceptive, 
and misleading representations on the part of said respondent, and 
contained in various books and pamphlets, instrumentalities are 
placed in the hands of food stores and dealers throughout the coun
try who, by distributing the same to the public, thereby are enabled 
to dispose of respondent's products in preference to products which 
ar.e truthfully advertised. As a result of such false, deceptive and 
~llslea~ing representations on the part of said respondent, trade has 

een diverted to respondent from such manufacturers and distribu
tors. of baby foods and health preparations who do not falsely, de
:ephvely, and misleadingly advertise their products, and thereby 
InJury has been done, and is being done, by said respondent. 
~An. 7. Said false, deceptive, and misleading representations of 

~aid respondent contained in her advertising have resulted in injury 
• 
0 respondent's competitors and to retail dealers and distributors, and 

In prejudice to the buying public, and constitute unfair methods of 
~ompetition in commerce within the intent and meaning of Section ";f an Act of Congress, approved September 26, 1914, and entitled 

n Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

REPORT, FINDINGS AS TO 'l'IIE FACTS, AND ORDER 

t Pursuant to the provisions of an Act of Congress approved Sep
e~~er 26, 1914, entitled "An Act to create a Federal Trade Com
~Ission, to define its powers and duties, and for other purposes," 
~Federal Trade Commission, on the 11th day of July 1936, issued 

an served its complaint in this proceeding upon the respondent, 
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Adah Alberty, an individual trading as Alberty's Food Products, 
Alberty's Food Lab., Alberty's Food Laboratories, The Alberty 
Food Laboratories, Cheno Laboratories, Cheno Products, and U. S. 
Okey, charging her with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent's answer 
thereto, testimony and other evidence in support of the allegations 
o£ said complaint were introduced by Reuben J. Martin, attorney for 
the Commission, before Charles P. Vicini, an examiner o£ the Com
mission theretofore duly designated by it, and in opposition to the 
allegations of the complaint by ,V. I. Gilbert, Jr., attorney for the 
respondent; and said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Com· 
mission on the said complaint, the answer thereto, testimony and 
other evidence, and briefs in support of the complaint and in op
position thereto, counsel for the respondent having not requested 
oral argument; and the Commission, having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

P.\H.\GRAPH 1. The respondent, Adah Alberty, is an individual 
trading and uoing business since September 1935, under the name 
and style of Alberty's Food Products. Prior to September 1935, 
said respondent conducted her said business under the names of 
Alberty's Food Lab., Alberty's Food Laboratories, The Alberty Food 
Laboratories, Cheno Laboratories, Cheno Products, and U. S. Okey. 
Respondent maintains her office and place of 'business at 729 Seward 
A venue in the city of Hollywood within the State of California. The 
respondent is now, and for more than three years last past has been, 
engaged in the sale of a number of baby foods nnd health prepara
tions under various trade names, and in the uistribution thereof in 
commerce between and among the various States of the United States. 
Respondent causes said baby foorls and health preparations, when 
solu by her, to be transported from her aforesaid place of busine:s 
in the StatE' of California to the purchasers thereof located in the val'l· 
ous States of the United States other than California. There is noW, 
and for more than three years last past has Leen a constant current of 
traue anu conunerce by respondent in said Laby foods anu health prep
arations between and nmong the various States of the United States. 
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In the course and conduct of her business, the responent is now, and 
f?r m.ore than three years last past has been, in substantial competi
tion lll commerce between and among the various States of the 
United States with various other individuals, firms, partnerships, 
and corporations engaged in the interstate sale of baby foods and 
health preparations recommended for use in the treatment of the 
various conditions or ailments for which respondent's respective 
products are sold and recommended. 

PAR. 2. Among the various- baby foods and health preparations 
sold by said respondent are preparations known and designated as 
follows: Regular Alberty's Food; Instant Alberty's Food (Old 
Form); Instant Alberty's Food (New Form); Alberty's Phosphate 
Pellets (formerly called Nerve Food Pellets); Alberty's Ca-Mo 
(formerly called Calcatine Products) ; Alberty's Laxative Blend 
(formerly called German Herb Lax-Tonic); Cheno Combination 
rablets (formerly called Restorex Cheno Tablets); Cheno Phyto-
acca Berry Juice; Cheno Herb Tea; Alberty's No. 3 Tablets (for

merly called Alberty's Spleen and Iron Tablets); Alberty's Special 
rormula Tablets (formerly culled Hemoglobin Tonic Tablets) ; Al
berty's Labara Tablets (formerly called Labara Cell Salts); Al-
erty's Herb Laxative; Alberty's Vegetable Compound Capsules; 

Alberty's Phenix Pluri-Gland Tablets for Women; Alberty's Phenix 
Pluri-Gland Tablets for Men; Malto-De; Alberty's Dextrose; Con
centrated l\Ieloripe Banana Powder; Alberty's Cero Fig Coffee. 

~ll of said preparations are manufactured for said respondent by 

U
Various manufacturincr drucrcrists and chemists located throurrh the 

• 0 00 ~ 

f mted States, and are purchased by the respondent from said manu-
acturers. Respondent packs, bottles, and labels said preparations, 

and sells them throucrhout the United States through the medium 
~f Wholesale houses ~nd doctors, and principally through health 

S
ood stores located throucrlwut the various States of the United 
tates. o 

PAn. 3. In the recrular cour~>e and conduct of her business, re
f'Ponclent has been, :;Hl now is encra<Yed in extensive advertising as 
:. means of furthel'ing and aidi~g i~ ~he interstate sale and distr·ibu
{?n of the various baby foods and health preparations sold and 
< Jstributed by her. As media of advertising, said respondent has 
llsed and 1' • d · · · · l h ' s now usmg, 11ewspapers locate m vanons cltles t 1roug -
out tl u · I le luted States, health magazines, booklets, and pamphlets. 
f 

11 a~ vert ising the various preparations sold by her, said respondent 
.ur~ushcs booklets and pamphlets describing said products to the 

'arions food stores, and these booklets and pamphlets are in turn 
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distributed by the said food stores to the public. Respondent also 
furnishes advertising cuts to certain recognized dealers who in~ 
sert the advertisements in local newspapars in the cities in which 
they are located. In some instances, said respondent pays the entire 
expense of the newspaper advertisements, and in other instances 
said respondent pays one-half of the expense of the advertising. 

PAn. 4. The respondent, in her said advertisements of baby foods 
and health preparations sold by her, has made, and is now making1 
various statements concerning the tMrapeutic value and benefits to 
be achieved by using said baby foods and health preparations sold 
and distributed by respondent, among which said statements are the 
following: 

It (Alberty's Food) rebuilds the intestinal tract and is the only food yet 
discovered that does. 

It was proved that magnesium excess is caused either by certain home reme
dies, or dietary errors, foods rich in magnesium and low in protein and calcium. 

l\lagnes!um gradually accumulates in every portion of the body as calcium 
l<"ssens-cuusing add excess and a dormant condition of cells, tissues and 
uerve shafts. 

The gall bladder should never be removed. 
The Alberty Laboratories were the first t·oncern in the United States to 

recognize the real l'alue of this wondc>rful life-giving substancP--calcium. 
Over 800,000 people will die this year from preventable discnsPs caused bY 

faulty diet! 
The splec>n seems to take first place in connection with the sex organlsnl. 

For instance, when women in advanced cases of anemia cease to menstruate, 
the spleen is the first organ in the body involved. The spleen must first be 
aroused into activity before normal sex life can fully be restored. 

Acidosis is one of the contributing causes of waning sex life. 
Acid fruits or vinegar being "foreign acids", have a detrimental effect on 

the spleen, de~troying red blood corpuscles. 
Alberty's foods is the combination that unlocks this wonder-working cal

cium, exposing the "Guarded Treasure" to the digestive juices. 
Never before has anyone thought of, or attt•mpted to combine a nerve restorer 

with a gland rejuvenator. 
It has been fluid that 1\Irs. Alberty's discovery will revolutionize gland 

treatment. 
Spernrn (from the intet·stltlal cells of Leydig). It increases dynamos-mus

cular, nervous and sexual, and it hemoF<timulateR the gonads. Its effect on 
the sex organi~m is very marked and never fails to give satisfactory results. 

The <'lmse of stunted growth, tooth decay, aeidosis, sickne~s, suffering, pre
mature old age and death, is due to either a lnck of calciulll in the dillly diet, 
or el~<e the inability to assimilate it. 

That Alberty's Food eliminates rickets and other calcium-starvation dispusrs 
in both children, adults and animal~, Is now being recognized by manY 
physicians throughout the United States. 

That Alberty's Food doPs modify milk so that the calcium element is assimi
lated is a pronn fuet beyond dispute. 
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Tests have proved condusively that more calcium and phosphorus are stored 
up in the body in normal amounts, by using Alberty's Food e,·en when the 
Intake of ordinary milk is three or four times greater than the quantity of 
Alberty's Food used. 

Long ago, the Alberty Laboratories discovered that calcium was a great 
rejuvenating agency. People taking the Alberty 'I'reatment lool,ed years 
Younger and felt that way. 

Alberty's Food is the only food ever discovered that does offset ncidosis. 
Acidosis cnn only he neutralized by a powerful alkaline--the Alberty ComiJina
tion makes the most powerful alkaline food known. 

llismuth subnitrate has a soothing effect on the digestive tract and is a 
valuable harmless remedy. 

The above and fm.:egoing representations made by said respondent 
~·oncerning her said baby food and health preparations and contained 
In her advertisements thereof are extravagant and misleading andt 
the~·efore, necessarily deceptive. 
~ AR. 5. Respondent does not own, operate or maintain any labora

~ories, and she does not manufacture or test any of the various baby 
~o~ds and health preparations which are sold and distributed by her 
In lllterstate commerce. 

PAR. 6. Respondent's preparation, Labara Pellets are homeopathic 
pellets known as "N atrum Sulphate." 

Re.spondent's preparation, Alberty's Phosphate Pellets are homeo
pat~nc pellets composeJ of lftooo grain each of potassium phosphate, 
sod~um phosphate, iron phosphate, and calcium phosphate. Medical 
testimony is that these pellets are a polypharmacal mixture of unsol
uble phosphates of calcium, iron, soda and potassium and that the 
do~es contained therein are too small to do any good and the prepa
ration is without therapeutic value. 

Respondent's preparation, Calcatine Pellets, are homeopathic pel
lets known as Calca-Phosphate. Medical testimony shows that sa,id 
pellets contain a trace of calcium phosphate 'vhich is the least soluble 
form of calcium and that they do no good anJ have no therapeutic 
value. 

Respondent's preparation, Alberty's Laxative Dlend (formerly 
called German Herb Lax-Tonic) consists of Elder flowers, Ononis 
~oot, Buchu Leaves, Gnaiac wood, Shave grass, Yarrow, Althea leaves, 
J> nck tho.rn, Uva-Ursi leaves, Dog grass, Nettle leaws, Licorice root, 

1 
eppermmt, Sassafras bark, Anise seed, Fennel seed, and Senna 

eaves. Medical testimony is that this preparation is a mixture of ten 
crude drugs and that the only active constituent is Senna which is a 
c~thartic. The remainder of the constituents of the preparation are 
~h=olete and. arP. without additional value. The ca.~hartic ac~ion of 

preparatwn Is clue to Senna but the Senna contamed therem does 
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not stimulate the muscles of the intestines in the physiological sense 
of stimulation and the preparation is without therapeutic value. 

Respondent's preparation, Cheno Combination Tablets, (formerly 
called Resto rex Cheno Tablets) are composed of dehydrated vege
tables containing Dulse, Okra, Irish moss, Rhubarb root, Celery, 
Spinach, Homeopathic calca phos, and combined phosphates. Medi
cal testimony is that this preparation is without any therapeutic 
value. 

Respondent's preparation, Alberty's Spleen and Iron Tablets, 
now known as Albertis No. 3 Tablets, are composed of Spleen 
substance, 1 grain, Reducing Iron, 14 grain, Gadual, % grain, 
Zinc Phosphate, lho grain, Berberine Sulphur· Neutral, lh2 grain, 
Ginger, % grain, Strychnine, V!JGo grain. :Medical testimony 
is that said preparation is a polypharmacal mixture of a num
ber of obsolete drugs. The only ingredient claimed to be present 
in the preparation which would in any way have some value is iron 
but the quantity claimed to be present is too small to be of any sig
nificance and the preparation is without therapeutic merit or value. 
'Vhile the strychnine contained therein is claimed to be only V960 of a 
grain, strychnine is a powerfully acting drug when used in sufficient 
doses and if the preparation were used over a long period continually 
and especially by children, it could result in :,;trychnine poisoning. 

Respondent's preparation, Alberty's Special Formula Tablets (for
merly called Hemoglobin Tonic Tablets) according to medical testi
mony have no therapeutic value. Its use will not produce blood re
generation and the use of it would not net as a tonic. 

Respondent's preparation, Regular Alberty's Food, is composed of 
cereals, mainly wheat, which is combined with organized calciunl 
phosphate which is prepared from finely ground beef bone. Medical 
testimony is that the composition of the preparation is such as to 
indicate that the mixture is not necessarily a food an<l that it has 
no therapeutic value. The use of the preparation might have a 
detrimental effect on some persons, especially if the wheat claimea 
to he therein is whole wheat. 

Respondent's preparation, Old Style Instant Alberty's Food is 
partially skimmed milk prepared with Alberty's Food dried on steam 
rollers. 1\Iedical testimony is that said preparation would not have 
any special therapeutic value any more than ordinary milk might 
have as a food and that its use could possibly cause gastro-intestinal 
distmbances. 

Respondent's preparation, New Style Alberty's Food, is made froiU 
con<lensed ordinary milk combined with Alberty's Food run through 
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a homogenizer and visculized spray dried. Medical testimony is that 
Alberty's Food is not necessarily a food and that it has no special 
therapeutic value beyond that of ordinary milk. 

Respondent's preparation, Cheno Herb Tea, is composed of Kelp 
bea~ shells, Licorice, Peppermint, Black elder bark, Anise Seed, 
Coriander seed, Fennel seed, Chickwood, Sassafras bark, Rest-har
row, Senna, and Ivy. Medical testimony is that said preparation 
does not contain any ingredient which in and of itself causes or pro
duces any reduction in weight in the person using said preparation . 

• PAR. 7. Respondent, in a booklet entitled "Calcium-The Staff of 
L~fe", which said booklet was written by the respondent and is dis
t~·Ibuted by her in aid of the sale of her said preparations, in connec
h.on with various photographs contained therein, gives the case 
history of various users of her said preparations and states what are 
P~rported to be the results obtained by the respective users of her 
said preparations. The photographs exhibit persons either in ap
parent health or for the purpose of contrasting the apparent com
pa.rative health of the person, exhibits the persons before and after 
USing the preparations. 

In one case respondent misrepresents the condition of the patient 
after taking her preparation in that she represents the patient to 
ha.ve been suffering with ulcers in the duodenum and pylorus, as 
bemg forced to live on a liquid diet and being unable to work, and 
that after taking Alberty's Food he was able in three weeks' time to 
go to work, in two months' time he had gained eight pounds, and 
<"an now eat solid food and works every day. As a matter of fact, 
~he patient, after using her treatment, is still suffering with ulcers 
In the duodenum and pylorus, he was unable to go to work within 
three weeks after starting Alberty's Food, and although he gained 
some weight he was, at the same time during which he took respond
ent's treatment, living on a diet and following practices that would 
naturally tend to increase his weight, and he was unable in two 
months to work every day and eat solid food. 
I~ said pamphlet, respondent also represented that a certain Albert 

Smith, suffering from an advanced case of tuberculosis which had 
Produced a large cavity in his lung, was treated by the use of 
Alberty's Food, and that after one week's use of said Food there was 
~:>uch an improvement in the patient that the attending physician was 
amazed, that the improvement continued, and that the patient was 
no~ "back home established in business." She also represented thnt 
Prior to the beginning of the treatment, a noted lung specialist had 
stated that the patient Smith's case was hopeless. As a matter of 

1~8121m--30----S9 
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fact, the patient was not visited by a lung specialist, and the person 
referred to in respondent's statement as a lung specialist was, in fact, 
a doctor of osteopathy and a doctor of divinity. There was not 
such improvement as to "amaze" the attending physician, and said 
product, Alberty's Food, did not and could not have produced the 
therapeutic effects and benefits represented in respondent's booklet. 

In said pamphlet, respondent gives the case history of a child using 
the Alberty treatment who, at the age of thirteen years, was 4 feet 
9 inches in height and weighed 77 pounds, and at the age of fourteen 
years was 5 feet in height and weighed 93 pounds, which case history 
purports to be the history of a disinterested person whereas, in truth 
and in fact, the history reported is that of the grandchild of said 
respondent. Further, the said Alberty's treatment did not and could 
hot have produced the therapeutic benefit and effect claimed for it in 
this case. 

In the booklet "Cheno-Keep or Regain that Youthful Figure,'' 
written by said respondent and distributed by her in aid of the sale 
of her said products, respondent gives the case history of a patient 
who took Cheno Tablets for the purpose of reducing her weight. 
Said booklet contains a testimonial purported to have been written 
by the user of said preparation. In truth and in fact, the said testi
monial was not written by the user of said preparation, nor were the 
results claimed to have been obtained by the said testimonial in truth 
and in fact so obtained. The use of the preparation Cheno did not 
and could not have produced the beneficial and therapeutic results 
and effects attributed to it by said testimonial and, in truth and in 
fact, the loss in weight brought about was produced by a strict diet, 
extending over a period of months, and strenuous exercise. 

PAR. 8. The advertisements and representations made to the pur
chasing public by the respondent, as hereinbefore set out in para
graph 4, are false and misleading. They have had, and do now haver 
the capacity and tendency to mislead and deceive the public into the 
erroneous and untrue belief that the various preparations sold and 
distributed by the respondent have great therapeutic value and that 
the use of said products will result in benefit to the user, and to induce 
such purchasing public to purchase said preparations in preference 
to other preparations designed and sold for the treatment of the 
various ailments for which respondent's respective products are 
recommended and offered for sale by manufacturers, retail dealers 
and distributors. The result of such false, deceptive and misleading 
representations on the part of said respondent is to unfairly div~rt 
trade to said respondent from such manufacturers, retailers, or diS-
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tributors of other preparations for use in treating the various ail
ments for which respondent's respective products are recommended, 
who do not misrepresent the character and quality of their respective 
products or the results to be obtained from the use thereof. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Adah Alberty 
trading as Alberty's Food Products, Alberty's Food Lab., Alberty's 
Fo?d Laboratories, The Alberty Food Laboratories, Cheno Labora
tories, Cheno Products and U. S. Okey, are to the prejudice of the 
public and competito;s of the respondent, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of .Section 5 of an Act of Congress approved September 26, 1914, 
entitled "An Act to create a Federal Trade Commission, to define its 
powers and duties, a·nd for other purposes." 

ORDER TO CEASE AND DESIRT 

. This proceeding having been heard by the Federal Trade Conunis
Sion upon the complaint of the Commission, the answer of respond
ent, testimony and other evidence taken before Charles P. Vicini, an 
e:x:aminer of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto 
and the briefs filed herein, the respondent not having requested oral 
:rgument, and the Commission having made its findings as to the 

1 acts and its conclusion that said respondent, Adah Alberty, has vio-
ated the provisions of an Act of Congress approved September 2G, 
~914, ~ntitled "An Act to create a Federal Trade Commission, to 
efin~ Its powers and duties, and for other purposes." 

i /~ ~ ordered, That the respondent, Adah Alberty, an individual, 
~dividually, and trading as Alberty's Food Products, Alberty's Food 
Cab., Alberty's Food Laboratories, The Alberty Food Laboratories, 

heno Laboratories, Cheno Products, and U. S. Okey, or trading 
under any other name, her representatives, agents and employees, in 
~onnection with the offering for sale, sale and distribution of various 

aby foods and health preparations now sold by her under various 
~n~ su~dry names, in interstate commerce or in the District of 

0 
umb1a, do forthwith cease and desist from: 

AI~ Representing that the preparations now designated as Regular 
Co er~y's !ood, Alberty's Phosphate Pellets, Calcatine Pellets, Cheno 
thmhlnation Tablets and Alberty's Spleen and Iron Tablets, or any 0 
· er preparations composed of the same or similar ingredients and 
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possessing similar properties under whatever name sold, have any 
therapeutic value; 

2. Representing that the preparations now designated as Old Style 
Instant Alberty's Food and Alberty's Food, or any other prepara
tions composed of the same or similar ingredients and possessing 
similar properties under whatever name sold, are foods and have any 
Epecial therapeutic value over and beyond the ordinary value of milk; 

3. Representing that the preparation now designated as Alberty's 
Laxative lllend, or any other preparation composed of the same or 
!:dmilar ingredients and possessing similar properties under what
ever name sold, has any therapeutic value or affects the muscles of 
the intestines, other than that the Senna contained in the compound 
is a cathartic; 

4. Representing that the preparation now designated as Hemo
globin Tonic Tablets, or any other preparation composed of the same 
or similar ingredients and possessing similar properties under what
ever name sold, is a tonic, will produce blood regeneration or has any 
therapeutic value; 

5. Representing that the preparation now designated as Cheno, or 
any other preparation composed of the same or similar ingredients 
and possessing similar properties under whatever name sold, contains 
any ingredient which will cause or produce a weight reduction or that 
by the use thereof the user will bring about a reduction in weight; 

6. Representing that the preparation now designated as Alberty's 
Food, or any other preparation composed of the same or similar in
gredients and possessing similar properties under whatever name 
sold, rebuilds the intestinal tract and is the only food which accom
plishes this result; that it eliminates rickets and other calcium-starva
tion diseases in children, adults and animals; that it modifies milk 
so that the calcium element is assimilated; that by taking it more cal
cium and phosphorus are stored up in the body than would be by the 
use of three or four times the quantity of ordinary milk; that it is the 
only food discovered that offsets acidosis and is the most powerful 
alkaline food known ; 

7. Misrepresenting the cause of and the effect of an excess of mag
nesium in the human body; 

8. Misrepresenting the character and properties of calcium, the 
effect on the system of a lack of calcium content, and the results and 
benefits accruing from the taking of calcium; 

9. Representing that respondent was the first person in the United 
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States to recognize the value of calcium; that calcium is a great 
rejuvenating agency; that the taking of Alberty's Food supplies 
the necessary calcium to the body in the proper quantities; and that 
stunted growth, tooth decay, acidosis, sickness suffering, premature 
old age, and death are due either to a lack of calcium or the inability 
to assimilate it· 

' 10. Representing that the spleen controls the sex organism and 
that acid fruits or vinegar, being "foreign acids", have a detrimental 
effect on the spleen, destroying red blood corpuscles; 

11. Representing that acidosis is one of the contributing causes of 
Waning sex life; 

12. Representing that respondent's gland treatment will produce 
or bring about any beneficial results to the user; 

13. Representing that bismuth subnitrate has a soothing effect on 
the digestive tract and is a valuable, harmless remedy; 

14. Representing that the gall bladder should never be removed; 
15. Representing by citing case histories of supposedly disin

terested parties without disclosing the fact that the subjects of the 
cas~ histories are parties in interest, by citing purported case his
tories of users thereof which said case histories are not true, and by 
the use of testimonials which are untrue in fact or which were not 
given by the person alleged to have given the testimonial that the 
Various products sold by her have a value and efficacy which they do 
not possess ; 

16. Representing through the use of the word "laboratory," or any 
other term of similar meaning or like import, as a part of her trade 
name, or in any other manner or through any other means or device, 
that she conducts, operates or maintains a laboratory for the purpose 
of ~anufacturing, testing or experimenting with the various prepa
rations sold by her, until and unless she actually owns and operates, 
or directly and absolutely controls, a laboratory maintained for said 
PUrposes; 

17. And from making any other similar representations of like im
~ort or effect as to the therapeutic or medicinal value of said prepara
tions or the benefits accruing from the use thereof. 
_I~ is further ordered, That the respondent, Adah Alberty, an in

~lVId~al, shall, within 60 days after service upon her of this order, 
le With the Commission a report in writing setting forth in detail 

~he manner and form in which she has complied with the order here
Inbefore set forth. 
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l:N THE MATTER OF 

LAVOPTIK COMPANY, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 15 OF AN ACT OF' CONGRESS APPROVED SEPT. 26, 1914 

Doc1cet 3188. Complaint, July i?4, 1931-Decision, Nov. 8, 1931 

\Vhere a corporation engaged in sale nml di!!trlbution of its "Lavoptik," alleged 
remedy for disease!! and ailments of the eye, to consumers in other states 
and in the District of Columbia, through medium of direct sales to drug
gists, optometrists, oculists, and opthalmologists, for resale to retail trade 
and thus to ultimate consumer and general public, in competition with 
those similarly engaged, including among such competitors those engaged 
in sale or preparations recommended for use in treatment of such diseases, 
ailments or conditions as those mentioned in its advertising, but who 
truthfully represent their products and the therapeutic value which maY 
be attributed thereto, and honestly vend the same; In advertising its said 
"Lavoptik'' through the radio, magazines, newspapers and mails-

(a) Represented that the same had been endorsed by "6,000 eyesight special
ists," notwithstanding fact it had not bt>en and was not recommended bY 
<l,OOO graduate medical doctors especially trained in the treatment of tile 
eyes; and 

(b) Represented, directly or by inference, that said preparation would restore 
strength to the eyesight, and 1hat use thereof would be a constant protection 
for the ryes, and that it constituted a cure or remedy for, and would beal, 
diseases of the eye, facts being preparation was composed ot. a boric base 
combined in dist1Iled water with certain substances, and constituted an 
astringent lotion or eyewu~:;h for use in local, non-systemic, non-functional, 
non-constitutional, non-refractive ailments, and diseases of the eye, and 
would not heal or cure infections and diseases thereof due to constitu· 
tiona!, functional, systemic, or refractive ailments, diseases, and causes, 
nor restore sight to, nor strc>ngthen, the eyes, nor heal, cure, or rejuvenate 
strained or impaired eyesight, nor protect the eyes from strain; 

With tendency and capacity to cause members of purchasing public to for!ll 
erroneous beliefs and fmpre~:;sions as above indicated, and with result that 
many thereof, acting under such erroneous beliefs, bought its said prepa· 
ration, and with capacity and tendency further to unt.airly divert to it 
trade of competitors engaged in selling, in interstate commerce, prepara· 
tiona or remedies truthfully advertised, represented and recommended tor 
use in connection with treatment of various diseases and ailments enumer· 
a ted by it; to the substantial injury of competitors lu commerce: 

Jfeld, That such acts and practices were to the prejudice of the public and 
· compt-titors and constituted unfair methods of competition. 

Mr. Carrel F. Rlwdes for the Commission. 
Sanborn, Graves, Appel, Andre & Morton, of St. Paul, Minn., for 

respondent. 
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CoMPLAINT 

, Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes," 
the. Federal Trade Commission, having reason to believe that Lav
optik Company, Inc., a corporation, hereinafter referred to as 
~·espondent, has been and now is using unfair methods of competition 
~n commerce as "commerce" is defined in said act of Congress, and 
~t appearing to the Commission that a proceeding by it in respect 
ther.eof .would be to the public interest, hereby issues its complaint 
stating Its charges in that respect as follows: 

PARAGnAru 1. Respondent, Lavoptik Company, Inc., is a corporation 
0~'ganized and existin()' under the laws of the State of Minnesota. 
Hesponclent's plant, offlce and principal place of business is located 
at Michigan Avenue and 7th Street, St. Paul, Minn. Said respond
:nt is now, and for more than one year last past has been, engaged 
111 

.the business of manufacturing or compounding, advertising, 
:ell.tng a~d distributing a lotion, or eye wash, commonly known and 
lesJgnrtted as "Lavoptik Eye ·wash." It now causes, and. for more 
than one year last past has caused, said preparation, when sold, 
to be shipped from its place of business in St. Paul, Minnesota, to 
rurchasers thereof some located in the State of Minnesota, others 
~~ated in various' other States of the United States and in the· 

Istrict of Columbia. 
L Respondent is now, and for more than one year last past has 

een, in substantial competition with other corporations and with 
persons, firms, and partnerships engaged in the sale of eye lotions 
~nd eye washes, and other preparations similar to that sold by 
1~Pondent in commerce between and among the various States of 
t le United States and in the District of Columbia . 
. PAn. 2. In the course and conduct of its said business as described 
In paragraph 1 hereof, in solicitin()' the sale of and selling its 
pr 1 . . o 

O( net, designated as "Lavoptik Eye 'Vash," respondent now rep
l'ese t 

n s, and for more than one year last past has represented., in 
ltewspap . · 1 1 t . d' ' ers, magazmes, pamphlets, c1rcu ars, et ers, wrappers, 
~a 10 broadcasts, and· other forms of advertising media having an 
~terstate circulation, and in a booklet entitled "How to Safeguard 

our Eyes," which it issues, ships, and d.istributes in large number 
to the public generally throughout the various States of the United. 
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States and in the District of Columbia, through its distributors, 
sales branches, and sales people, as follows: 

INFLAMED EYES? Bathe them with Lavoptik. Prompt Relief. Use also 
for granul'llted eyelids, tired, sore, strained, itching, sticky, burning, irritated. 
watery eyes. 6,000 eyesight specialists endorse lt. 

IRRITATED EYELIDS? Bathe them with Lavoptik, prompt relief. 
EYES SORE? TIRED? Here's Relief Instantly I Bathe eyes with Lavoptik. 

Burning, Inflammation, watery, tired, strained feeling, or Itching vanishes at 
once. ·wonderful, too, for granulated eyelids. Soothes, cools, heals. No harm· 
ful drugs. .Advised by 6,000 eyesight specialists. 

• • • Lllvoptik will bring eye strength and eye comfort. 
A daily eye bath with La;optik will be a constant protection to your eyes 

from the Incessant strain that modern living places upon them. Keep a bottle 
ot soothing, healing Lavoptlk in your bathroom medicine cabinet, and go through 
the restful "Eyecup Drill" (as explained by the picture on this page) everY 
evening and morning. Your eyes will not only feel better, but will be he'althier 
and more efficient. 

Four Important Suggestions: 
1. Give the eyes of babies and small children careful attention. In treating 

them, moisten a little cotton In Lavoptik and bathe the edges of the lids and 
drop a liberal amount into the eyes after the lower lid Is pulled down. 

2 . .After driving exposure to dust bent or wind or after you leave '11 smoke
laden room, a Lavoptik eye bath will instantly refresh those dry, tired eyes. 

3. It you use LAVOI'TIK before going out, you will enjoy that happy, re
freshed feeling of knowing your eyes look their best. 

4. In the morning, if your eyes are stilT and heavy, you will be astonished 
.how much Lavoptlk eye bath will help them. 

PAR. 3. In truth and in fact, the preparation "Lavoptik Eye Wash" 
has not been endorsed and approved by 6,000 graduate medical doctor 
eyesight specialists, or eye specialists, and said preparation, "Lavop· 
tik," is not a cure for diseases of the eye or impaired vision, and wtll 
not strengthen the nerves of the eye, nor relieve eye strain, conju~c
tivitis, and other diseases of the eye, and will not make eyes health1~r 
and more efficient, but is merely an eye wash composed of a borlC 
acid base in distilled water with camphor, sodium chlor.ide, and 
hydrastine hydrochloride, which can in no way influence the delicate 
nerves of the eye, or heal diseases of the eye. 

PAR. 4. The representatious of respondent as aforesaid are false 
and grossly exaggerated and have had and do have a capacity to 
confuse, mislead and deceive members of the purchasing public it.1to 
tho mistaken and erroneous belief that respondent's product, deslg· 
nated "Lavoptik," is different from other eye lotions or eye was~lesi 
and that the preparation has been endorsed by 6,000 graduate medtC~d 
doctors, especially trained in the treatment of the eyes; that sal d 
preparation has the property to heal and rejuvenate strained nn f 
impaired eyesight, and is an effective treatment for all forms 0 
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defective eyesight, no matter from what cause. The said repre
sentations of respondent have had and do have the capacity and 
tendency to induce members of the public to buy and use said prep
aration because of erroneous beliefs engendered as above s~t forth, 
~nd to divert trade unfairly from competitors of respondent engaged 
In the sale of eye lotions and eye washes similar to the preparati('Il 
sold by respondent in commerce in and among the various States of 
the United States, and deceives the public and injures competitors, 
and places in the ha1\ds of others the means whereby the public are 

. deceived, and competitors are injured. There are among competitors 
of. respondent many who sell and distribute in commerce similar . 
lotions and eye washes and preparations for the treatment of the 
eyes, who do not misrepresent the properties, the qualities or the 
therapeutic virtues, functions or effects of their said corupeting 
products. 

PAR. 5. The above alleg~d acts and practices of respondent are 
all ~o the prejudice and injury of the public and of respondent's com
P~ht?rs, and constitute unfair methods of competition in commerce 
wrtlun the intent and meaning of Section 5 of an Act of C(Jngress 
approved September 26 1D14 entitled "An Act to create a Federal 
1' d . ' ' ra · e Commission, to define its powers and duties, and for other 
purposes." 

UEPORT, FINDINGS AS TO TilE FACTs, AND OnDER 

Pursuant to the provisions of an A.ct of Congress approved Sep
te~~er 26, 1914, entitled "An Act ·to create a Federal Trade Com
llllSSIOn, to define its powers and duties, and for other purpo!:.es," the 
Federal Trade Commission on the 24th day of July 1937, issued, 
and .on the 26th day of July, 1!)37, served its coni plaint in this pro
~eed:ng upon said respondent, Lavoptik Company, Inc., charging 
1t. With the use of unfair methods of competition in commerce in 
VIolation of the provisions of said act. On August 11, 1937, the 
respondent filed its answer in this proceeding. Thereafter, a stipu
latiOn was entered into whereby it was stipulated and agreed that a 
statement of facts signed and executed by the respondent by its 
counsel, Monte Appel, and ,V. T. Kelley, Chief Counsel for the Fed. 
eral Trade Commission, subject to the approval of the Commission, 
~nay be taken as the facts in this proceeding and in lieu of testimony 
1~ support of the charges stated in the complaint, or in opposition 
t ereto, and that the said Commission may proceed upon !'aid state
Inen~ of facts to make its report, stating its findings as to the facts 
and Its conclusion based thereon and enter its order disposing of the 
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proceeding without the presentation of argument or the filing of 
briefs. Thereafter this proceeding regularly came on for final hear· 
ing before the Commission on said complaint, answer and stipula.· 
tion, said stipulation having been approved and accepted: and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes its findings as to the facts and its conclu
sion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Lavoptik Company, Inc., is a corporation or~an· 
ized, existing and doing business under and by virtue of the laws of 
the State of Minnesota, with its pdncipal office and place of busini3SS 
located at Michigan A venue and Seventh Street,. St. Paul, Minn. 
Respondent is now and for several years last past has been engaged 
in the business of selling and distributing an alleged remedy known 
as "Lavoptik," designed by respondent for treatment of human be· 
ings suffering from diseases and ailments of the eye. 

PAR. 2. In the course and conduct of its said business, as described 
in paragraph 1 hereof, respondent, Lavoptik Company, Inc.; in re
sponse to orders received, has offered its said preparation for sale 
and has sold and transported and caused the same to be transported 
in commerce among the several States of the United States direct 
from its aforesaid place of business in St. Paul, Minn., to con
~umers located at points in the several States of the United States 
ether than the State of Minnesota, and in the District of Columbia. 

In the course and conduct of such selling, respondent has been 
and now is engaged in competition with corporations, firms, part
nerships, and individuals offering for sale and selling in like com· 
merce preparations for use in the treatment of the same or similar 
ailments and diseases. 

PAR. 3. Respondent, in connection with the sale and distribution 
of its said product, "Lavoptik," has advertised the same by radio 
&nd in magazines and newspapers sent through the mail. Respond· 
ent sells direct to druggists, or pharmacists, optometrists, oculists, 
ophthalmologists, who in turn sell to the retail trade, thus reaching 
the ultimate consumer and general public. Sales are not limited to 
druggists, or pharmacists, however, nor to licensed graduate medi
cal physicians and surgeons. Respondent company has used the 
United States mail in distributing its product in interstate com· 
merce and has shipped large quantities by express or freight or by 
parcel post. 
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Through the use of radio, magazines, newspapers and mail, as 
a.foresaid, respondent has advertised and represented its prepara
tion,· "Lavoptik," is a remedy for and affords prompt relief from 
various ailments and affections of the eye. 

Among the statements and representations made by Lavoptik 
Company, Inc., in the course and conduct of its business in the sale 
and distribution of its preparation; "Lavoptik," are statements and 
representations as follows : 

INFLAMED EYES? Bathe them with Lavoptik. Prompt Relief. Use also 
for granulated eyelids, tired, sore, strained, itching, sticky, burning, irritated, 
watery eyes. 6,000 eyesight specialists endorse lt. 

IRRITATED EYELIDS? Bathe them with Lavoptik, prompt relief. 
EYES SORE? TIRED? Here's Relief Instantly! Bathe eyes with Lavoptik. 

Durning, inflammation, watery, tired, strained feeling, or itching vanishes 
at once. Wonderful, too, for granulated eyelids. Soothes, cools, beals. No 
harmful drugs. Advised by 6,000 eyesight· specialists. 

,.. • • Lavoptik wlll bring eye strength and eye comfort. 
f A daily eye bath with Lavoptik will be a constant protection to your eyes 
rom the incessant strain that modern living places upon them. Keep a bot

tle of soothing, healing Lavoptlk in your bathroom medicine cabinet, and go 
through the restful "Eyecup Drill" (as explained by the picture on this page) 
every evening and morning. Your eyes "will not only feel better, but wlll be 
healthier and more efficient. 

Four important suggestions : 
1. Give the eyes of babies and small children careful attention. In treating 

them, moisten a little cotton in Lavoptlk and bathe the edges of the lids and 
drop a liberal amount into the eyes after the lower lid is pulled down. 

2. After driving, exposure to dust, heat or wind, or after you leave a smoke
laden.room, a Lavoptik eye bath will instantly refresh those dry, tired eyes. 

3. If You use LAVOPTIK before going out, you will enjoy that happy, re· 
freshed feeling of knowing your eyes look their best. 

4. In the morning, if your eyes are stlfr and heavy, you wlll be astonished 
how much a Lavoptlk eye bath wlll help tbem. 

The use by respondent of these representations leads the pur
chasing public to believe and has a tendency to create in their minds 
the erroneous impression that the preparation "Lavoptik" has been 
endorsed or approved by 6,000 medical doctors especially trained in 
the treatment of the eyes and that the preparation is an effective 
retnedy for granulated eyelids, soreness and diseases of the eye, no 
lllatter from what cause and that it will heal or cure any and all in
fections and diseases of the eye and impairments of the vision. 

PAR. 4. The preparation, "Lavoptik," is composed of a boric base, 
combined in distilled water with camphor sodium chloride and hy
drastine hydrochloride, and is an astringent lotion or eyewash to be 
Used in local non-systemic, non-functional, non-constitutional, non
refractive ailments, and diseases of the eye. 
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PAR. 5. The various statements and representations made by re· 
spondent through the medium of radio and by mail, as set out and 
enumerated in paragraph 3 herein, in selling and offering for sale 
its preparation, "Lavoptik" in the respective states of the United 
States and in the District of Columbia were and are, as set out and 
described in paragraph 2 herein, false, deceptive, and misleading. 
"Lavoptik" preparation has not been and is not recommended by 
6,000 graduate medical doctors, especially trained in the treatment 
of the eyes and will not heal or cure infections and diseases of the eye 
due to constitutional, functional, systemic or refractive ailments, dis· 
eases and causes. "Lavoptik" will not restore sight to, or strengthen, 
the eyes and will not heal, cure or rejuvenate strained or impaired 
eyesight, and will not protect the eyes from ~train. 

PAn. 6. There are among the competitors of respondent, corpora· 
tions, partnerships, firms, and persons who are engaged in the sale 
of preparations which are recommended for use in the treatment of 
such diseases, ailments or conditions as those mentioned by respon· 
dent in its advertising, but who truthfully represent their products 
and the therapeutic value which may be attributed to them, and 
honestly vend the same. 

PAn. 7. The use of the aforesaid false and misleading representa· 
tions and practices on the part of the respondent in the sale 
and offering for sale of its preparation known and designated as 
"Lavoptik," has had and now has the tendency and capacity to 
cause members of the purchasing public to form the aforesaid 
erroneous beliefs and impressions. Acting under such erroneous 
beliefs induced by the various representations of the respondent, as 
herein detailed, many of said members of the public have purchased 
respondent's preparation, "Lavoptik." The aforesaid representa
tions and practices on the part of the respondent have and have had 
the capacity and tendency to unfairly divert to respondent the trade 
of competitors engaged in selling in interstate commerce prepara· 
tions or remedies which are truthfully advertised and represented 
and which are recommended for use in connection with the treat
ment of the various diseases and ailments enumerated by the re· 
spondent. Thereby substantial injury has been done and is being 
done by respondent to competitors in commerce among and between 
the various States of the United States and m the District of 
Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent, Lavoptik Com· 
pany, Inc., are to the prejudice of the public and of respondent's 
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competitors and constitute unfair methods of competition in com
merce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914', entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes." 

ORDER TO CEASE AND DESIST 

This proceedin(J' having been heard by the Federal Trade Com
mission upon the

0 

complaint of the Commission, the answer of the 
respondent, and the agreed stipulation of facts entered into between 
the respondent herein, Lavoptik Company, Inc., and W. T. Kelley, 
Chief Counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening procedure, 
the Commission may issue and serve upon the respondent herein 
findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its 
fi~dings as to the facts and conclusion that said respondent has 
VIolated the provisions of an Act of Congress, approved September 
26, 1914, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Lavoptik Company, Inc., its 
officers, representatives, and employees in connection with the ·sale 
or offering for sale by it in interstate commerce or in the District 
of Columbia of a preparation now designated as Lavoptik or any 
other preparation of substantially similar ingredients or effect, 
whether designated by that name or some other name, forthwith 
cease and desist from : 

1. Representing, through any means whatsoever, that said prep
aration is endorsed or recommended by any designated number of 
~ye.sight specialists for any purpose unless and until said preparation 
ls In fact endorsed or recommended by said number of graduate 
doctors of medicine who specialize in the treatment of the eyes. 

2. Representing, directly or by inference, that said preparation 
re.stores strength to the eyesight;· that the use of said preparation 
Will be a constant protection to the eyes; that the said preparation is 
a cure or remedy for or will heal any named diseases of the eye. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
rep.ort in writing, setting forth in detail the manner and form in 
which it shall have complied with this order. 
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IN THE MATTER OF 

CROXONOL SALES CORPORATION, AND ALFRED W. 
LUDLIN, INDIVIDUALLY AND AS PRESIDENT OF 
CROXONOL SALES CORPORATION 

CO:\IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF' Sl~C. 5 OF AN ACT OF CONGRESS APPROVED S"EPT. 26, 1914 

Docket 3192. Complaint, Jtt1y 29, 1937-Decision, Nov. 8, 1997 

Where a corporation engaged in manufacture, sale and distribution of its 
so-call£>d "Croxon Method" preparation for treatment of superfluous hair, 
in commerce among the various States and in the District of Columbia, 
in advertising the same through price lists, newspapers, periodicals, and 
other adverth;i~g media, printed, published and circulated through the mails 
to customers and prospective customers located ln the various States and 
in said District-

Represented that said product would permanently remove and completely stoP 
growth of superfluous hair, nnd was guaranteed permanently to remove 
same from face, arms and legs, and would keep user free from hair and 
wPll-groomed, and that no odor resulted from use of said product, facts 
being said various statements or representations as to nature, merit and 
effect of its said product were exaggerated, misleading, and false; 

With tendency and capacity to mislead a substantial portion of consuming 
public into erronPous belief that all said representations were true and 
into purchase of its said product on account of such belief, and with result 
that trade was diverted from competitors similarly engaged as manufnc· 
turers and distributors of like and similar commodities, and who truthfullY 
ad\"ertise and represent the nature and merit of their respective products 
and refrain from advertising or rppresenting, through their catalogs or 
othPr ad,·ertislng media, that their commodities have a n_ature and merit 
which they do not have; to the substantial injury ot competition in 
commerce: 

lleld, That such acts and practlc£>s were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Jlr. S. Brogdyne Teu, II for the Commission. 

CoMPLAINT 

J>ursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade CoJll· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Croxonol 
Sales Corporation and Alfred ,V. J ... uLlin, individually and as Presi
dent of Croxonol Sales Corporation, hereinafter referred to as re· 
spondents, have been and nre using unfair methods of competition 
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~n commerce, as "commerce" is defined in said act of Congress, al!d 
It appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues .its complaint, 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Croxonol Sales Corporation, is a cor
poration organized and doing business under and by virtue of the 
laws of the State of New York with its principal office and place of 
business at 142 West 24th Str~et, city of New York, State of New 
York. 

Alfred W. Lublin, an individual, is President of the Croxonol 
Sales Corporation, and has his principal office and place of business 
a~ 142 West 24th Street, city of New York, State of New York, and 
directs and controls sales policies of the respondent Croxonol Sales 
Corporation. 

Respondents are now, and for more than one year last past, have 
been engaged in the manufacture, sale, and distribution of a certain 
preparation for the treatment of sur)erfluous hair known as the 
"C roxon Method" in commerce between and among the various States 
of the United States and in the District of Columbia. 

PAR. 2. \Vhen said product is sold, respondents transport or cause 
the same to be transported from their principal place of business in 
the city of New York, State of New York, to purchasers thereof lo
cated in other States of the United States and in the District of 
Columbia. There is now, and has been at all times mentioned herein, 
a constant current of trade and commerce in said above described 
product sold by respondents between and among the various States 
of the United States and in the District of Columbia. 

PAR. 3. In the course and conduct of their said business, respond
ents are now and have been in substantial competition with other 
corporations and with individuals, partnerships, and firms likewise 
~~gaged in the business of distributing and selling preparations for 

le. treatment of superfluous hair in commerce among and between 
va~ous States of the United States and in the District of Columbia. 

An. 4. In the. course and conduct of their said business, respond
~~ts have. caused to Le printed and circulated through the United 

ates malls to their customers and prospective customers in the vari
ous states of the United States catalogs, price lists, and other printed 
~~a.tter. Respondents have also caused, and still cause, their adver
. lsements to be inserteu in newspapers and macrazines having a general 
1~t~rst~te circulation. Each and all of the ;atalogs, price lists, and 
a \erhsements contain statements which purport to be descriptive of 
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the efficacy, value, and merit of the respondents' product. Among 
the statements made in the aforesaid catalogs, price lists, and news
paper and magazine advertisements, the following are representative: 

SUPERFLUOUS HAIR TROUBLES ENDED 

once and for all with the sure CROXON 1\fethod. Removes all hair on first 
application, keeps you well groomed and hair-free during the time needed to 
completely stop the growth "' "' "' GUARANTEED SAFE FOR FACE, arrns, 
legs • • • No odor. $1.25 at drug and dept. stores or Croxonol Sales Corp., 
142 W. 24th St., New York City. 

CROXON METHOD 

PAR. 5. All of said statements above set out, together with many 
similar statements appearing in respondents' advertising literature 
purport to be descriptive of respondents' product. In all of their 
advertising literature respondents represent through statements and 
representations herein set out, and other statements of similar import 
and effect, that: 

(1) Their product will remove superfluous hair and when first 
applied; (2) their product will keep the user thereof well groomed 
and free from hair, and completely stop the growth of superfluous 
hair; (3) their product is guaranteed to remove superfluous hair 
from the face, arms, and legs ; ( 4) and there will be no odor resulting 
from the use of respondents' said product. 

PAR. 6. The representations made by the respondents with respect 
to the nature and effect of their product when used are grossly 
exaggerated, false, misleading, and untrue. In truth and in fact, the 
respondents' product will not remove superfluous hair; said product 
will not keep the user thereof well groomed, and completely stop 
the growth of superfluous hair; and said product is not guaranteed 
to remo've superfluous hair from the face, arms and legs. There is 
an odor resulting from the use of the said product. 

PAR. 7. Each and all of the false and misleading statements and 
representations made by respondents in designating or describing 
their product and the effectiveness of said product for removing and 
treating conditions resulting from superfluous hair growth in offer
ing for sale and selling their product were, and are, calculated to, and 
has and now have a tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous belief 
that all of said representations are true, and that said product will in 
truth accomplish results claimed. 
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Further, as a direct consequence of the mistaken and erroneous 
heli~fs induced by the acts and representations of the respondents as 
heremabove detailed, a number of the consuming public have pur
chased a substantial volume of respondents' product with the result 
tha~ trade has been unfairly diverted to the respondents from com
petitors likewise enaa(J'ed in the business of distributing and selling . • e. e. 
Similar products or other products designed and sold for use in 
removing and treating conditions resulting from superflt~ous hair 
growth and other conditions named herein who truthfully represent 
the effectiveness of their respective products. As a consequence 
thereof, a substantia~ injury has been done to competition in com
merce among the several States of the United States and in the 
District of Columbia. 

PAn. 8. 'The above and foregoing acts, practices, and representations 
of respondents have been and are all to the prejudice of the public 
and respondents' competitors and have been and are unfair methods 
of competition within the meaning and intent of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and. duties, and for 
other purposes." 

REPORT, FINDINGS AS TO THE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
t~mber 26, 1914, entitled, "An Act to create a Federal Trade Commis
~on, to define its powers and duties, and for other purposes," the 

ederal Trade Commission, on August 2, 1937, issued and served its 
comp~aint in this proceeding upon respondents Croxonol Sales Cor
~oratiOn and Alfred \V. Lublin, individually, and as president of 

roxonol Sales Corporation, charging them with the use of unfair 
ln~thods of' competition in commerce in violation of the provisions of 
Said act. After the issuance of said complaint and the filing of 
:espondents' answer thereto, a stipulation as to the facts was entered 
lnto between '\V_ T. Kelley, Chief Counsel for the Commission, and 
~~spondent Croxonol Sales Corporation, which said stipulation was 

ereafter approved by the Commission. Thereafter this proceeding 
re¥ularly came on for final hearing before the Commission on the 
~aid complaint and the answer thereto, and the stipulation as to the 
fi~~ts (respondent Croxonol Sales Corporation having waived the 

Ing of briefs); and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this pro-
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ceeding is in the interest of the pub1ic and makes this its findings as 
to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P ARAGRAPII 1. Respondent, Croxonol Sales Corporation, is a cor· 
poration having its principal place of business and office in the city 
of New York, State of New York. 

PAR. 2. The corporate respondent has been for more than one year 
last past engaged in the business of manufacturing, selling, and dis· 
tributing a certain preparation for the treatment of superfluous hait· 
known as the "Croxon Method" in commerce between and among the 
various States of the United States and in the District of Columbia. 

PAn. 3, In the sale of said product respondent has transported or 
.caused the same to be transported from its principal place of business 
in the State of New York to purchasers thereof located in States of 
the United States other than the State from which the shipment 
.originated, and in the District of Columbia. 

There has been for more than one year last past, and there still is, 
a constant current of trade and commerce in said product so sold and 
.distributed by the corporate respondent among and between the 
various States of the United States and in the District of Columbia. 

PAn. 4. In the course and conduct of 1ts business said respondent, in 
-soliciting the sale of, and in selling its product, and for the purpose 
.of creating a demand upon the part of the consuming public for said 
product, has for more than one year last past caused its product to be 
.advertised through the media of price lists, newspapers, magazines, 
:and other advertising media printed, published, and circulated 
through the United States mails to its customers and prospective 
.customers located in the various States of the United States and in the 
District of Columbia. 

In the aforesaid ways and by the aforesaid means the respondent 
makes, and has made, to the general public false and misleading 
statements with reference to the commodity offered for sale by it. 
'The price lists and other printed matter published and distributed 
by respondent, and hereinbefore referred to, contain false and mis· 
leading representations concerning respondent's product. The prod· 
net sold and distributed by respondent is represented to the pur· 
.chasing public in the following manner: 

SUPERFLUOUS llAin TROUllLES ENDED 
{)nee and tor all with the sure CROXON lllethod. Removes all hnlr on first 
application, keeps you well groomed and hulr-tree during time needed to coJll· 
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:Pletely stop the growth • • GUARANTEED SAFE for Face, Arms, Legs 
"' "' "' No odor. $1.25 at drug and dept. stores or Croxonol Sales Corp., 142 
W. 24th St., New York City. 

CROXON METHOD 

PAR, 5. The statements as set out above together with many similar 
statements appearing in respondent's advertising literature, and other 
statements of similar import, represent to the consuming public 
that: 

(1) Its product will permanently remove superfluous hair; (2) its 
product will keep the user thereof well groomed and free from hair, 
and will completely .stop the growth of superfluous hair; (3) its 
product is guaranteed to remove superfluous hair from face, arms, 
and legs; and (4) there will be no odor resulting from the use of 
I·espondent's product. 

PAn, 6. In truth and in fact the representations made by the re
spondent with respect to the nature, merit and effect of its product 
are exaggerated and misleading. Respondent's product will not 
permanently remove superfluous hair. It will not keep the user 
thereof free from hair and well groomed, and will not completely 
stop the growth of superfluous hair. Said product is not guaranteed 
to permanently remove superfluous hair from face, arms, and legs; 
and there is an odor resultin(l' from the use thereof. 

P.An, 7. There are among the competitors of respondent in com
merce as herein set out manufacturers and distributors of like and 
similar commodities who truthfully advertise and represent the 
nature and merit of their respective products, and who refrain from 
~dvertising or representing through their catalogs or other advertis
lng media that the commodities offered for sale by them have a 
nature and merit which they do not have. All of the aforesaid 
statements and representations made by the respondent in designating 
<>r describing its product, and in offering for sale and selling said 
Product, were, and are, calculah~d to, and had, and now have, a tend
~ncy. a~d capacity to mislead a substantial portion of the consuming 
Pubhc lllto the erroneous belief that all the said representations are 
trfue, .and into the purchase of respondent's said product on account 
0 s:ud belief. 

b As ~ result of the representations made by respondent trade has 

1 een diverted from those competitors of respondent engaged in simi
arb · 

BUb USI~es~es! hereinbefore referred to. As a consequence thereof 
~tantmlmJury has been and is beincr done by respondent to com-

Petit' · o 
U . Ion m commerce among and between the various States of the 

llited States and in the District of Columbia. 
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CONCLUSION 

The aforesaid acts and practices of the respondent, Croxonol Sales 
Corporation, are to the prejudice of the public and of respondent's 
competitors and constitute unfair methods of competition in com
merce, "within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE' AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of re
spondents, and the stipulation as to the facts entered into between 
,V, T. Kelley, Chief Counsel of the Commission, and the respondent 
Croxonol Sales Corporation, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
2G, 1914, entitled, "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Croxonol Sales Corporation, 
its officers, representatives, agents and employees, in connection with 
the offering for sale, sale, and distribution of a preparation for .the 
treatment of superfluous hair now known as the "Croxon Method" 
or of any other similar preparation designed for similar usage 
whether sold under that name or under any other name, in com
merce among and between the various States of the United 
States and in the District of Columbia, do forthwith cease !tnd 
desist from representing, directly or indirectly: 

(1) that said product will permanently remove superfluous hair i 
(2) that said product will keep the user thereof free from hair 
and well groomed, and will completely stop the growth of super
Huous hair; (3) that said product is guaranteed to permanently 
remove superfluous hair irom face, arms, and legs; ( 4) that there 
will Le no odor resulting irom the use of respondent's said product.. 

It is furthe't' oJ'dered, That as to the individual respondent Alfred 
,V, Lublin, the case be dismissed without prejudice due to the det\th 
of said individual respondent on September 12, 1937. 

It is further ordered, That the respondent Croxonol Sales Cor
poration shall, within 60 days after service upon it of this orde~, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with this order. 
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IN THE MATrER OF 

P. H. HANES KNITTING COMPANY 

MODIFIED CEASE AND DESIST ORDER 

Docket 1134. Order, Nov. 12, 1931 

Order modifying Commission's previous modified order of April 7, 1926, in 10 
F. T. C. 23, in view of provisions of so-called Miller-Tydings Act (Title 
VIII of an Act of Congress approved August 17, 1037, entitled "An Act to 
Provide additional revenue for the District of Columbia, and for other 
PUrposes"), so that said order, directing respondent to cease and desist 
from resale price maintenance practices as therein set forth, shall not, 
~ffective as of August 17, 1937, "prohibit contracts or agreements prescrib
mg minimum prices for the resale of any commodity which bears, or the 
label or container of which bears, the trade mark, brand, or name of the 
respondent or other producer or distributeor thereof, and which is in free 
and open competition with commodities of the same general class produced 
by others than respondent, when the contract or agreement is lawful as 
applied to intrastate transactions in the State in which such resale is to 
be made, or into which the commodity is to be transported for resale, 
Under the laws or public policy of said State." 

Before Mr. John lV. AddirJon, trial examiner. 
Mr. Robt. N. McMillen for the Commission. 

lV Mr. R. IJ. Shelton, of ·washington, D. C. and Manly, Ilendren & 
omble and Mr. T. 0. Moore, of ·winston Salem, N. C., for re

spondent. 

1t10DIFIED ORDER TO CEASE AND DESIST 

~n this day there is taken up the petition of the above respondent, 
~nhtled "Petition and motion to vacate order to cease and desist," 
)ut praying that all orders to cease and desist entered against re

sp?ndent under the above docket number be either modified or set 
aside· and 

' ' . It appearing that ~n December 21, 1925, the Commission issued 
Its order that respondent cease and desist from certain business 
rn~thods and practices therein enumerated; and that on April 7, 1926, 
said. or?er was supe-rseded by a modified order to cease and desist, 
~odlfymg said previous order to the extent and in the particulars 
ln said rnodified order set forth· and 
A It. also appearing to the Co~miss'ion that said modified order of 
T_Prll 7, 1926, should be modified in the light of the provisions of 
f~~le VIII of the Act of Congress, approved August 17, 1937, en
~otd "~n Act to provide additional revenue for the District of 

umbia, and for other purposes." 
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It is ordered that the modified order to cease and desist issued in 
this matter on April 7, 1926, be and hereby is modified, as of the 
date of the approval of the above entitled Act of Congress, to wit, 
August 17, 1937, by the addition thereto of the following proviso: 

Provided, however, That effective August 17, 1937, this order shall 
not prohibit contracts or agreements prescribing minimum prices for 
the resale of any conunodity which bears, or the label or container 
of which bears, the trade mark, brand, or name of the respondent 
or other producer or distributor thereof, and which is in free and 
open competition with commodities of the same general class pro
duced by others than respondent, when the contract or agreement 
is lawful as applied to intrastate transactions in the State in which 
such resale is to be made, or into which the commodity is to be trans
ported for resale, under the laws or public policy of said State. 
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IN THE MA'ITER OF 

AMERICAN CHARACTER DOLL COMPANY, INC. 

COMPLAIN'].', FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
01!' SEC. 11 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 2728. Complaint, Feb. 20, 1936-Decision, Nov. 13, 1937 

Where a corporation engaged in manufacture, snle, and distribution of dolls, 
to purchasers at various points In other States, and chiefly through depart
m:nt stores, toy ·stores, and mail order houses, in substantial competition 
With others engaged In manufacture, sale, and distribution, or sale and 
distribution, of such products in commerce among the various States and in 

C the District of Columbla-
lrcularlzed doll trade with broadside displaying print of picture disclosing 

results of three weeks' immersion of one of its "paratex" hard rubber dolls, 
Bnd of co~ppqsition type doll., to the disadvantage of the latter, which was 
disclosed as in bad state of disintegration, and to the advantage of former, 
Which showed no ill effects, together with statement that such "Dramatic 
Test of Paratex: Dolls" was made by "buyer of a great retail store" and 
showed "absolutely no eft'ect from its immersion" "for a Week" to "para
te:x: doll," with "what happened to the other" plain enough, and an Invita
tion to "Make this dramatic test yourself In your own doll department" 

F and assertion that "It will sell Paratex dolls for you Right Now I"; 
nets being immersion test in question had been for three weeks and not one, 

composition dolls can be handled and faces and hands washed or bathed 
Without Injury thereto, and said test, by reason of age and Intelligence 
of child-buyers of composition dolls as compared with that of child users 
of rubber.-dolls,-.and other rele-v.ant. circumstances as to qualities desired 
in dolls, durability of composition dolls under ordinary and customary 
use, and actual condltions of ordinary usage and customary treatment, 
Which test failed to portray, did not prove Its "paratex" dolls more sub
stantial or desirable or superior to the composition dolls for purposes 
intended. 

'\Vtth • 
capacity and tendency to mislead and deceive substantial portion of trade 

and PUblic into erroneous belief that composition dolls were inferior because 
they would disintegrate if left in water, and with result that public, as 
consequence of such mistaken and erroneous belief, induced by such false 
and misleading representations, purchased substantial volume of Its said 
~~oducts in preference to those of its competitors, and trade was unfairly 

IVerted to It from competitors likewise engaged in manufacture, sale, and 
distribution, or in sale and distribution, of dolls without In any way 
Unfairly disparaging products o! competitors or misrepresenting their own; 

li l to the substantial injury of competition in commerce: 
e ~ That such ·acts and practices, under the conditions and circumstances 

t escribed, were to the prejudice of the public and competitors and constl
Uted Unfair methods of competition. 

e Be~ore Mr. Joseph A. Simpson and Mr. John lV. Bennett, trial 
xanuners. 
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lJ!r. DeWitt T. Puckett for the Commission. 
Jfr. Philip Goldfarb, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having rea.son to believe that American 
Character Doll Company, Inc., hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as "commerce" is defined in said act, and it appear.ing to said Com· 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows : 

P.ARAGRAPH 1. Respondent, American Character Doll Company, 
Inc., is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of New York, with its prin· 
cipal office at 200 Fifth Avenue, New York, N. Y. It is now, and 
for several years last past has been, engaged in advertising and sell· 
ing dolls and toys between and among the various States of the 
United States and in the District of Columbia, and now causes, and 
for more than one year last past has caused, such products when sold 
by it to be shipped from its place of business in New York City 
aforesaid to the purchasers thereof, some located in the State of 
New York, and others located in the various other States of the 
United States and in the District of Columbia, and there is now, and 
has been for more than one year last past, a constant current of trade 
and commerce by the respondent in dolls and toys between and 
among the various States of the United States and in the Distdct 
of Columbia. 

Respondent is, and for more than one year last past has been, in 
substantial competition with other corporations, and with individuals, 
firms, and partnerships engaged in the sale of dolls and toys between 
and among the various States of the United States and in the Dis· 
trict of Columbia. 

PAR. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
its "Sally Jane" dolls, to purchasers and prospective purchasers 
thereof, located in various States of the United States, distributed 
circulars among the retail doll trade, which circulars were used by 
the said trade in offering for sale and selling said dolls to the pur· 
chasing public. Said circulars featured certain pictorial illustrations 
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of two dolls, immersed in a jar of water. One of the dolls seemed 
to show no ill effects from such immersion, but the other doll ap
peared to· be -in a- bad ·state of disintegration, its legs· having fallen 
off an~ the body portion having cracked, broken, and peeled. The 
followmg phraseology accompanied these pictures: 

THIS DRAMATIC TEST OF PARATE.."\: DOLLS 

Was made by the buyer of a great retail store who Insisted upon PROVING 
to himself that PARATEX dolls are actually PROOF against wear and 
water * * * Here's what actually happened when he put an ordinary 
composition doll and a p ARATEX doll into two pickle jars of water for 
a WEEK * • • The PARATEX doll showed absolutely no effect from 
its immersion • • • What happened to the other, is plain enough 

Make this dramatic test yourself in your own doll department. It will sell 
P.AR.A.TEX dolls for you RIGHT NOW! 

. In truth and in fact, the pictures of the featured test displayed 
lll said advertising matter were made three weeks after the tests 
Were initiated, and not, as alleged, one week after the test was 
~ta~ted. Dolls are not made to be left in water; nor are dolls of 
Jrdmary composition inferior products because they are nonresistant 
to w~ter. The test displayed in said advertising matter has the 
capac1ty and tendency to unwarrantedly disparage dolls of ordinary 
c~mposition in that it tends to cause, or convey, an erroneous belief 
\at such dolls of ordinary composition are inferior products because 
t ey are nonresistant to water and that such dolls, being nonresistant 
to water, will not withstand the ordinary usaae and treatment for 
Wh' h ~ 

Ic dolls are made and to which they are usually and customarily 
sub' Jected by the average user of said dolls . 
. PAn. 3. The use by the respondent of the representations set out 
In paragraph 2 hereof, have had and do have the capacity and 
tendency to mislead and deceive and do mislead and deceive whole
ralers, retailers, and the purchasing public into the belief that 
com · · position dolls are inferior to Paratex or rubber dolls, and to 
Purchase such dolls from respondent in preference to competitors 
com · · h positiOn dolls because of such erroneous belief. There are among 
t e competitors of respondent, as mentioned in paragraph 1 hereof, 
manufacturers and distributors of dolls and toys who do not mis
reptesent the· respective qualities of composition dolls and Paratex 
or rubber dolls, nor utter disparaging statements about competitors' 
Products, who likewise advertise, sell, and distribute dolls and toys 
a~ong the various States of the United States and in the District 
° Columbia. By the representations aforesaid, trade is diverted to 
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respondent from such competitors; thereby substantial injury is being 
done and has been done by respondent to substantial competition in 
commerce as herein set out. 

PAR. 4. Said acts and practices of respondent are all to the preju· 
{lice of the public and respondent's competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, entitled "An Act to 
aeate a Federal Trade Commission, to define its powers and duties, 
and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO THE FACT.3, AND OnnEn 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Con1· 
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on February 20, 1936, issued and on Feb· 
ruary 24, 1936, served its complaint in this proceeding upon respond· 
ent, American Character Doll Company, Inc., charging it with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint, and 
the filing of respondent's answer thereto, testimony and other ed· 
dence in support of the allegations of said complaint were intro· 
duced by DeWitt T. Puckett, attorney for the Commission before 
Joseph A. Simpson and John \V. Dennett, examiners of the CoDl· 
mission theretofore duly designated by it, and in opposition to the 
allegations of the complaint by Philip Goldfarb, attorney for tha 
respondent; and said testimony and other evidence were duly re
corded and filed in the office of the Commission. Thereafter, the 
proceeding regulal'ly came on for final hearing before the Commis· 
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition there· 
to (respondent having not requested oral argument), and the Com· 
mission having duly considered the same, and being now fully ad· 
vised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its con· 
elusion drawn therefrom: 

FINDING8 AS TO THE FACTS 
• 

PARAGRAPH 1. The respondent, American Oharo.cter Doll Com· 
pany, Inc., is a corporation organized in 1919 and doing bw:iness 
under the laws of the State of New York. Its principal office is at 
200 Firth Avenue, New York, N.Y., and its factory is at 1027 Metro· 
politan A venue, Brooklyn, N. Y. The .respondent is now, and since 



Al\IERIOAN CHARACTER :POLL CO., INC. 1401 
1397 Findings 

1919 has been, engaged in the manufacture, sale, and distribution of 
<lolls. 

When orders are received for respondent's dolls, it causes them to 
be shipped from its factory at Brooklyn, N. Y., to the purchasers 
thereof located at various points in States of the United States other 
than ,the State of New York. Said dolls are marketed chiefly 
through department stores, toy stores, and mail-order houses. At 
all times mentioned herein the respondent has maintained a constant 
cur:ent of trade in said dolls, in commerce among and between the 
Vanous States of the United States. 

At all times since respondent entered into said business, it has 
been in substantial competition with other corporations and with 
Partnerships, and individuals likewise engaged in the manufacture, 
sale and distribution or in the sale and distribution ·of dolls, in com
merce among and between the various States of the United States 
and in the District of Columbia. 

PAR, 2. Dolls are classified, as to type, according to the materials 
Used in their manufacture. Composition dolls are manufactmed 
!rom Wood flour, rosin, starch, and glue. The materials are molded 
Into a form by a heating process. Rubber dolls are made from crude 
rubber. Practically all dolls on the market today ara either com
Position dolls or rubber dolls. Many years ago most doH::; were made 
of a hard breakable substance and were known as bisque dolls. Be
cause they were heavy and easily broken, they were gradually sup
planted by composition dolls and rubber dolls. 

During the past two or three years respondent has been offering 
for sale and selling a hard rubber doll which it calls a "paratex" 
doll. "Paratex" dolls are manufactured by respondent according to 
a secret formula. Respondent has featured its "paratex" doll in its 
advertising, representing it to be superior to composition dolls be
~ause it is impervious to water. Said "paratex" doll is manufaetmecl 
to be sold in competition with the more expensive composition dolls, 
such as the Shirley Temple doll. 

PAR, 3. In April 1935, a representative of J. C. Pennej Company 
took two dolls, one of which was a composition doll known as l11e 
Sh~rley Temple doll and the other a "paratex" doll heretofore de
scribed, and immersed each of said dolls up to the neck in a jar of 
'~ater. Three weeks after said immersion, pictures were taken of 
1 le do1Is. The picture of the composition doll showed it to be in 
a bad. state of disintegration. The legs had fallen off and the body 
covermg had cracked and had peeled off in places. The pictme of 
the "paratex" doll disclosed no ill effects of the water upon it. The 
respondent herein obtained a negative of said picture from a .J. C. 
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Penney Company employee, had prints made therefrom, and circu
larized said picture in the form of a broadside among the doll trade. 
Alongside the picture appeared the· following-statement. 

THIS DRAMATIC TEST OF PARATEX DOLLS 

was made by the buyer of a great retail store who insisted upon 
PROVING to himself that PARATEX dolls are actually PROOF 
against wear and water • • • Here's what actually happened 
when he put an ordinary composition doll and a PARATEX doll 
Into two pickle jars of water for a WEEK • • • The 
PARATEX doll showed absolutely no effect from its immersion 
• • • What happened to the other, is plain enough 
Make this dramatic test yourself in your own doll department. 
It will sell PARATEX dolls for you RIOHT NOW I 

In fact, the dolls. had actually been in the water for three weeks at 
the time the picture was taken and not one week as represented by 
the respondent. 

PAR. 4. From the testimony of doll buyers for three leading de
partment stores and the proprietor of a toy and doll store it is found 
that composition dolls are not made to withstand immersion-in-water 
tests and that they are not inferior products because they will disinte
grate if left in water for substantial periods of time. Composition 
dolls, as a rule, are sold to children who are old enough to under
stand that dolls of that character cannot be left in water. Rubber 
dolls of the cheaper variety are designed to be sold to infants too 
young to understand how to care for expensive composition dolls. 
Composition dolls can be handled and their faces and hands can 
be washed or bathed without injury to said dolls. 

The essential qualities desired in dolls by children are attractive
ness, style of dress, type of wig, finish, and, especially among older 
children, likeness to living models. Parents desire a doll that is 
sufficiently durable to withstand the use to which the doll will be 
subjected by children. Composition dolls are sufficiently durable to 
withstand the ordinary and customary use to which dolls are sub
jected by children under ordinary and usual conditions of use. Com
position dolls are not immersed in water for any substantial period 
of time. The comparative test made, as hereinabove set forth, does 
not prove that the "paratex" dolls are more substantial, desirabl~ or 
superior to composition dolls for the purposes intended inasmuch 
as such a test does not accurately portray the actual conditions of 
ordinary usage and customary treatment to which dQJls are sub
jected and such test affords no basis in fact for the representations 
made. 
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PAR. 5. The use by respondent of the representations described 
herein in its advertising literature has had and now has the capacity 
and tendency to mislead and deceive a substantial portion of the 
~rade and public into the erroneous belief that composition dolls are 
Inferior products because they will disintegrate if left in water. As 
a COIIsequence of the mistaken and erroneous belief induced by the 
false and misleading representations above referred to, the public 
has purchased a substantial volume of the respondent's products in 
Preference to the products of its competitors with the result that 
trade has been unfairly diverted to the respondent from its competi
~ors likewise- ·engaged in the manufacture, sale and distribution or 
In the sale and distribution of dolls, who in no way unfairly dis
parage their competitors' products or misrepresent their own prod
ucts. As a result thereof a substantial injury has been done, and is 
now being done, by respondent to competition in commerce among 
and between the various States of the United States and in the Dis
trict of Columbia. 

CONCLUSION 

. ~he aforesaid acts and practices .of said respondent under the con
<htions and circumstances described in the foregoing findings of 
facts are to the prejudice of the public and of competitors of re
~pondent and constitute unfair methods of competition in commerce 
In violation of an Act of Congress approved September 26, 1914, 
~ntitled "An Act to create a Federal Trade Commission, to define 
lts powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
.Sion upon the complaint of the Commission, the answer of respond
-ent, testimony and other evidence taken before Joseph A. Simpson 
an~ John ,V, Bennett, examiners of the Commission theretofore duly 
·?esignated by it, in support of the allegations of said complaint and 
ln opposition thereto, briefs filed herein by De Witt T. Puckett, 
·counsel for the Commission, and by Philip Goldfarb, counsel for 
re~p?ndent (no oral argument having been requested), and the Com
lllisswn having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con
-~ress approved September 26, 1914, entitled "An Act to create a 

ederal Trade Commission, to define its powers and duties, and for 
·other purposes." 

It i8 ordered, That the respondent, American Character Doll Com
l)any' Inc., a corporation, its officers, representatives, agents, and 
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employees in connection with the offering for sale, sale and distribu
tion of dolls in interstate commerce or in the District of Columbia do 
forthwith cease and desist from: 

1. Representing, through the use of comparative water immersion 
tests, or other similar tests which do not fairly simulate actual condi
tions of ordinary and customary usage, or through any other mean:; 
or device, or in any manner, that, because. of imperviousness to water 
when immersed for extended periods of time, its dolls are superior to 
composition dolls; 

2. Representing, directly or by inference, through the use of com
parative tests, or otherwise, that composition dolls are inferior prod
ucts because they are not impervious to water when immersed for 
substantial periods of time. 

It is hereby further ordered, That the said respondent shall within 
60 days from the date of the service upon it of this order file with 
this Commission a report in writing, setting forth the manner and 
form in which it shall have complied with this order. 
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IN THE MATTER OF 

MELLS MANUFACTURING COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 3059. Complaint, Feb. 15, 1931-Dcciswn, Nov. 13, 1931 

Where n corporRtion engaged in manufacture and sale of candy, including 
certain assortments which were so packed and assembled as to involve 
use of a lottery scheme when sold and distributed to ultimate consumers 
thereof, and several of which, so packed and assembled that they might 
be resold to consuming public as single assortment, were contained in 
two separate boxes, composed of (1) number of small penny pieces of 
candy, of uniform size and shape, the flavor of a small number of which 
differed from that of majority, and (2) number of larger pieces or bars, 
to be given free of charge, or as prizes, "to chance purchasers of such 
uniform penny pieces, flavor of which differed as aforesaid from that 
of majority-

Sold, to wholesale and retail dealers for display and resale to purchasing 
PUblic in accordance with aforesaid sales plans, said assortments, and 
thereby supplied to and placed in the hands of others the means of 
conducting, and under which they did conduct, lotteries in the sale of 
its Said products, in accordance with such plan, contrary to public policy 
long recognized by the common law and criminal statutes and to an estab
lished public policy of the United States Government, and in competition 
with many who, unwilling to offer or sell candy so packed and assembled, 
or otherwise arranged and packed, for sale to purchasing public, as to 

W involve a game of chance, refrain therefrom; 
ith capacity and tendency to induce purchasers to buy its said products 

in preference to candy offered and sold by its competitors, and with result 
that many dealers in and ultimate purchasers of candy were attracted by 
said method and manner of packing same and by element of d1ance in
Volved in sale thereof as above described, and were thereby Induced to 
PUrchase Its said candy, so packed and sold by it, in preference to that 
offered and sold by its competitors who do not use same or equivalent 
method, and with tendency and capacity, because of said game of chance, 
to divert trade and custom from its competitors as aforesaid, exclude 
from candy trade all competitors who are unwilling to and do not use 
such or an equivalent method as unlawful, lessen competition therein, 
and tend to create a monopoly thereof In it and such other distributors 
as do use same or equivalent method, deprive purchasing public of benefit 
of free competition in trade in question, and eliminate from said trade 
au actual, and exclude therefrom all potential, competitors who do not 

H adopt and use such or an equivalent method: 
eld, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 
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Before Mr. Miles J. Fu1'1Ul8, trial examiner. 
Jfr. Ilenry 0. Lank and :Air. P. 0. Koliwki for the Commission. 
Air. Nathan Feldman, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties,·· and for other purposes," the 
Federal Trade Commission, having reason to believe that Mells Man· 
ufacturing Company, a corporation, hereinafter referred to as re· 
spondent, has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that' respect as follows: 

PARAGRAPH 1. The respondent, Mells Manufacturing Company, is 
a corporation organized and operating under the laws of the State 
of New Jersey, with its principal office and place of business located 
at 250 Park Avenue, in the city of Brooklyn, State of New York. 
The respondent is now, and for several years last past has been, 
engaged in the manufacture of candies and in the sale and distribu· 
tion thereof to retail and wholesale dealers located at points in the 
various States of the United 'States, and causes and has caused its 
said products when so sold to be transported from its principal place 
of business in the city of Brooklyn, N. Y., to purchasers thereof in 
other States of the United States at their respective places of busi· 
ness; and there is now, and has been for several years last past, a 
course of trade and commerce by said respondent in such candies 
between and among the States of the United States. In the course 
and conduct of said business, respondent is in competition with other 
.corporations and with partnerships and individuals engaged in the 
manufacture of candies and in the sale and distribution thereof in 
commerce between and among the various States of the United 
States. 

PAR. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers assortments of candy so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to 
the ultimate consumers thereof. 

Several of said assortments manufactured and distributed by 
respondent are contained in two separate boxes but are so packed 
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an~ assembled that they may be resold to the consuming public as 
a Single. assortment. One of said boxes contains a number of small 
pieces of candy of uniform size and shape, the majority of which 
are of one flavor but a small number of which are of a different 
flavor. The other box contains a number of larger pieces or bars 
of candy which are to be given free of charge or as prizes to pur
cha~ers of the pieces of candy of uniform size and shape in the fol
lowmg manner: The small pieces of candy of uniform size and shape 
retail at the price of 1¢ each, but the purchaser who procures one of 
ti:e small pieces of candy of uniform size and shape having a flavor 
different from the majority is entitled to receive, and is to be given 
free of charge, one of the said larger pieces or bars of candy. The 
flavor of the said small pieces of candy of uniform size and shape is 
effe?tively concealed from said purchasers and prospective purchasers 
Until a selection has been made and the particular piece of candy 
broken open. The larger pieces or bars of candy are thus distributed 
to purchasers of said small pieces of candy of uniform size and shape 
wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments to resell said assortments to retail dealers, and said retail deal
er~ and the retail dealers to whom respondent sells direct expose 
~alcl assortments for sale and sell said candy to the purchasing public 
ln. accordance with the aforesaid sales plan. Respondent thus sup
Phes to and places in the hands of others the means of conducting 
lotteries in the sale of it~ product in accordance with the sales plan 
hereinabove set forth, and said sales plan has the capacity and tend
ency of inducing purchasers thereof to purchase respondent's said 
Product in preference to candy offered for sale and sold by its 
-competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above allE•ged involves a game of chance or the sale of a 
-chance to procure a larger piece or bar of candy. 

The use by respondent of said method in the sale of candy, and 
th? sale of candy by and through the use thereof and by the aid o:f 
sa~d .method, is a practice of the sort which the common law and 
;rimmal statutes have long deemed contrary to public policy, and 
Is c?ntrary to an established public policy of the Government o:f the 
Umted States. The use by respondent of said method has the tend
-ency unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to exclude 
fro~n the branch of the candy trade involved in this proceeding com
P(>htors who do not adopt and use the same method or an equivalent 

158121'"-39-91 
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or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. · 

Many persons, firms, and corporations who make and sell candY 
in competition with the respondent, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game or chance, and such competitors 
refrain therefrom. 

PAR. 5 .. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candY 
offered for sale and sold by said competitors· of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said co:m· 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade and to tend to 
create a monopoly of said candy traue in responilent and such other 
distributors of candy as use the same or an equivalent method; and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said metl~od by the respondent haS 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi
tors who do not adopt and use said method or an equivalent method. 

PAR. 6. The aforementioned method, acts and practices of the re· 
spondent are all to the prejudice of the public and of respondent's 
competitors, as hereinabove alleged. Said method, acts, and prac
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 26, 1914· 

REPORT, FINDINGS AS TO TilE FACTS, A~D ORDER 

Pursuant t.o the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com· 
mission, to define its powers and duties, and for other purposes,'' 
the Federal Trade Commission, on February 15, 1937, isstwd and on 
February 17, 1937, served its complaint in this proceeding upon 
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respondent, Mells Manufacturinfl' Company, charging it with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the ~ling of respondent's answer, the Commission, by order entered 
he.rem, granted respondent's request for permission to withdraw 
sard answer and to substitute therefor an answer admitting all the 
~laterial allegations of the complaint to be true and waiving the tak
Ing of further evidence and all other intervening procedure, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and the substitute 
an~wer; and the Commission, having duly considered the same and 
?e~ng now fully advised in the premises, finds that this proceeding 
18 

1ll the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Mells :Manufacturing Company, is 
a corporation organized and operating under the laws of the State 
of New Jersey, with its principal office and place of business located 
~ 250 Park AYenue, in the city of Brooklyn, State of New York. 

he respondent is now, and for several years last past has been, 
e~gaged in the manufacture of candies and in the sale and distribu
tion thereof to retail and wholesale dealers located at points in the 
va.rious States of the United States, and causes and has caused its 
sard prodncts when so sold to be transported from its principal place 
?f business in the city of Brooklyn, N. Y., to purchasers thereof 
~n ?ther States of the United States at their respective places of 
usrness; and there is now, and has been for several years last past, 

~ course of trade and commerce by said respondent in such candies 
etween and among the States of the United States. In the course 
a~d conduct. of said business, respondent is in competition with 
?t ler corporations and with partnerships and individuals engaged 
:~ the manufacture of candies and in the sale and distribution 
D e~·eof in commerce between and among the various States of the 

nited States. 

PAR. 2. In the course and conduct of its business as describeJ. in 
Paragraph 1 hereof, respondent sells and has sold to wholesale and 
~etail dealers assortments of candy so packed and ·assembled as to 
1~v.olve the use of a lottery scheme when sold and distributed to the 
11 

hmate consumers thl'reof. 
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Several of said assortments manufactured and distributed by 
respondent are contained in two seperate boxes but are so packed 
and assembled that they may be resold to the consuming public as 
a single assortment. One of said boxes contains a number of small 
pieces of candy of uniform size and shape, the majority of which 
are of one flavor but a small number of which are of a different 
flavor. The other box contains a number of larger pieces or bars of 
candy which are to be given free of charge or as prizes to purchasers 
of the pieces of candy of uniform size and shape in the following 
maimer: The small pieces of candy of uniform size and shape retail 
at the price of 1¢ each, but the purchaser who procures one of the 
small pieces of candy of uniform size and shape having a flavor 
different from the majority is entitled to receive, and is to be given 
free of charge, one of the said larger pieces or bars of candy. The 
flavor of the said small pieces of candy of uniform size and shape is 
effectively concealed from said purchasers and prospective purchasers 
until a selection has been made and the particular piece of candY 
broken open. The larger pieces or bars of candy are thus distributed 
to purchasers of said small pieces of candy of uniform size and shape 
wholly by lot or chance. 

PAR. 3. The wholesale dealers to whom respondent sells its assort
ments resell said assortments to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells direct expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its product in accordance with the sales plan herein
above set forth, and said sales plan has the capacity and tendency of 
inducing purchasers thereof to purchase respondent's said product in 
preference to candy offered for sale and sold by its competitors. 

PAR. 4. The sale of said candy to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure a larger piece or bar of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, jg a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an establjshed public policy of the Government of the 
United States. The use by respondent of said method has the ten
dency unduly to hinder competition or create monopoly in this, to 
wit: that the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade jnvolved in this proceeding 
competitors who do not adopt and use the same method or an equiva.-
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lent or similar method involvinO' the same or an equivalent or similar cl ~ 
ement of chance or lottery scheme. 

. Many persons, firms, and corporations who make and sell. candy 
111 competition with the respondent are unwilling to offer for sale 
or sell candy so packed and assembled, or otherwise arranged and 
Packed for sale to the purchasing public so as to involve a game of 
chance, and such competitors refrain therefrom. 

pAR. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
r~spondent has the tendency and capacity, because of said game of 
c ance, to divert to respondent trade and custom from its said 
com · pet1tors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same ·or an equivalent method because the 
~ame is unlawful; to lessen competition in said candy trade and to 
end to create a monopoly of said candy trade in respondent and 

such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the tendency and capacity to eliminate from said 
candy. trade all actual competitors, and to exclude therefrom all 
Pot~ntlal competitors who do not adopt and use said method or an 
equivalent method. 

CONCLUSION 

t ~he aforesaid acts and practices of the respondent Mells Manufac
ur~ng Company are to the prejudice of the public and of respond

ent 8 competitors, and constitute unfair methods of competition in 
~mmerce, within the intent and meaning of Section 5 of an Act of 

o;gress, approved September 26, 1914, entitled "An Act to create 
; ederal Trade Commission, to define its powers and duties, and 
or other purposes." 

ORDER TO CEASE AND DESIST 

.Tl~is proceeding having been heard by the Federal Trade Com
lrliSSion upon the complaint of the Commission and the substitute 
n~swer of the respondent filed herein on October 4, 1937, admitting 
a. the material allegations of the complaint to be true and waiving 
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the taking of further evidence and all the other intervening pro· 
cedure, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro· 
visions of an Act of Congress approved September 26, 1914, entitled 
''An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes." 

It is ordered, That the respondent }fells Manufacturing Company, 
its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale and distribution in interstate cotn· 
merce of candy do cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers, for 
resale to retail dealers or to retail dealers direct, candy so packed 
und assembled that sales of such candy to the general public are 
to be made, or may be made, by means of a lottery, gaming device, 
or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used or 
which may be used, without alteration or rearrangement of the con· 
tents of such assortments, to conduct a lottery, gaming device, or 
p:ift enterprise in the sale or distribution of the candy contained in 
Eaid assortments to the public. 

3. Packing or assembling for sale to the public at retail an as· 
sortment of candy consisting of two packages; one package con· 
taining a number of small pieces of candy, the majority of which 
have one flavor, and the remaining pieces having a different flavor, 
and the second package containing a number of larger pieces or 
bars of candy, the number of which correspond to the number of 
pieces of candy in the first package, having a flavor different frolU 
the majority, which larger pieces or bars of candy in the second 
package are or may be given as prizes to purchasers procuring a 
small piece of candy having a flavor different from the majority. 

It is further ordered, That the respondent Mells Manufacturing 
Company, a corporation, shall, within 30 days after service upon it 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and d('sist hereinabove set forth. 
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COMPLAINT, FINDINGS, AND OIWER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROYED SEPT. 26, 1014 

Docket 31.~8. Complaint, June 9, 1931-Decision, Nov. 13, 1931 

Where a corporation engaged in sale and distribution of pipes and smokers' sup
Plies to purchasing and consuming public in various States and in the 
District of Columbia, from its place of business in New York City, in sub
stantial competition with those engaged in similar sale and distribution, or 
manufacture, sale, and distribution, of such products; in advertising tn 
newspapers and periodicals and through depictions and labels and its own 

( monthly publication, and in various other ways-
a) Represented that it was a British or English concern with place of busi

ness in London, and that it dealt exclusively in goods imported from 
foreign countries, and that some of its pipes were prepared in accordance 
With and in conformity to certain famous and well-known processes, and 
that it offered and sold well-known and established brands at prices greatly 
reduced from the standard prices at which such pipes were customarily 
Sold, facts being it did not sell any standard brand pipes, free from lm-

(b) Perf('(>tions, at less than their usual and customary selling prices; and 
Represented that it was a manufacturer, through display in catalog 

~ailed by it to prospective customers of reproduction of sign on its store 
In aforesaid city displaying, along with its corporate name, words "Pipe 
Manufacturers and Tobacconists," notwithstanding fact It did not manu
facture pipes offez·ed and sold by it, nor own, operate, or directly and abso-

w· lutely control, a factory wherein such pipes are· made; 
lth tendency and capacity to mislead and deceive purchasers of its said 

Products into belief that in buying from it they were dealing with the 
manufacturer of pipes Involved and thereby obtaining bargain by saving 
middleman's profit and other advnntages, as commonly believed by pur
chasing public through association of such and other advantages, including 
superior merchandise, with such direct purchase, and with the effect of 
misleading and deceiving substantial portion of such public into erroneous 
belief that such representations were true, and into purchase of substantial 
quantities of pipes and smokers' supplies by reason thereof, and of unfairly 
diverting thereby trade to it from competitor-manufacturers and dis
tributors of such products who advertise, sell and distribute their said 
Products in commerce as above set forth, and do not misrepresent the 
status or nature of their business, origin or character of their products, 
or price at which sold, or otherwise publish untrue claims therefor; to 

H the substantial injury of competition in commerce: 
eld, That such nets and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before llfr. lV. lV. Slwppard, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
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Col\IPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Fe<leral Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that 'Vally 
Frank, Ltd., a corporation, hereinafter referred. to as respondent, has 
been and is using unfair methods of competition in commerce, as 
"commerce" is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows : 

PARAGRAPH 1. Respondent, 'Vally Frank, Ltd., is a corporation, 
organized in 1933, and doing business under the laws of the State of 
New York. Its principal office and place of business is at 10 East 
45th Street, New York, N.Y. 

Respondent is now, and since the date of its incorporation has been, 
engaged in the sale and distribution of pipes and smokers' supplies 
to the purchasing and consuming public located in various States of 
the United States and in the District of Columbia. Respondent now· 
causes, and since 1933 has caused, its products, when sold by it, to be 
shipped from its place of business in New York, N. Y., to the pur
chasers thereof located in the various States of the United States and 
in the District of Columbia. There is now, and has been at all times 
since respondent has been in business, a constant current of trade and 
commerce by the respondent in smokers' supplies, between and among 
the various States of the United States and in the District of 
Columbia. 

Respondent is, and since 1933 has been, in substantial competition 
with other corporations and with firms and individuals engaged in 
the sale and distribution of smokers' supplies in commerce behreen 
and among the various States of the United States and in the District 
of Columbia. 

PAn. 2. During the time respondent has been in business, as 
described in paragraph 1 hereof, it has represented, and, in certain 
particulars, still represents, through various types of advertising 
media, such as newspapers, magazines, pictorial representations, 
labels, its publication "Pipe Lore Monthly," and in various other 
ways, that it is a British concern, or that it has an office and does 
business in London; that it deals exclusively in goods imported £roJll 
foreign countries; that some of its pipes are prepared in accordance 
with certain famous and well-known processes; and that it offers £or 
sale and sells well-known and established brands of pipes at a price 
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which has been greatly reduced from the standard pnce at which 
said pipes are customarily sold. 

In truth and in fact, the respondent is not a British concern and 
has no office or place of business in London. It does not deal ex
clusively in imported goods. Its pipes are not prepared according 
to any famous and well-known process. It does not sell any standard 
brand pipes, which are free from imperfections, at less than the 
usual price for which said pipes are customarily sold. 

PAR. 3. Respondent has represented in its advertising matter that 
it is a pipe manufacturer and that its pipes are shipped direct from 
the manufacturer to the purchaser. A sign on its store at 10 East 
45th Street, New York, reads: 

WALLY FRANK LTD. 
PIPE MANUFACTURERS AND TODACCONISTS 

A picture of the store showing said sign appears in the 1937 "Annual 
Pipe Lore," a catalog which is mailed by respondent to prospective 
customers. 

In truth and in fact the respondent does not manufacture the 
pipes offered for sale and sold by it, nor does it own, operate, or 
e,ontrol a factory wherein said pipes are made. 

It ls a common belief among the purchasing public that a superior 
grade of merchandise can be purchased direct from the manufacturer 
thereof at a considerable saving in price and that other advantages 
t•an be secured by so purchasing. Uepresentations made by respond
ent, as alleged in paragraph 3 hereof, have the tendency and capacity 
to mislead and deceive the purchasers of respondent's pipes into 
the belief that when they purchase said pipes from respondent they 
are dealing with the manufacturer of said pipes and thereby are 
obtaining a bargain by saving the middleman's profit and by 
obtaining other advantages. 

PAR. 4. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive, and has misled, a substantial portion of the purchasing 
!Jublic into the erroneous belief that such representations are true 
an.d into the purchase of substantial quantities of said smokers' sup
Phes as a result of such erroneous belief. There are among the 
competitors of respondent, as mentioned in paragraph 1 hereof, 
manufacturers and distributors of pipes and smokers' products 
Who do not misrepresent the status or nature of their businesses, the 
origin or character of their products, and the price at which their 
products are sold, or otherwise publish claims for their products 
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which are untrue, who likewise advertise, sell and distribute their 
smoker's supplies among the various States of the United States 
and in the District of Columbia. By the representations aforesaid, 
trade is unfairly diverted to respondent from such competitors and 
us a result tl'i:ereof, substantial injury is being, and has been done, 
by respondent to competition in commerce as herein set out. 

PAR. 5. The aboYe alleged acts and practices of respondent are 
all to the injury and prejudice of the public and respondent's com· 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled "An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes," approved September 
26, 1914. 

REPORT, FINDINGS AS TO THE FACTS, AND Or.DER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Commis· 
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on June 9, 1937, issued, und on June 
10, 1937, served, its complaint in this proceeding upon respondent, 
1Val1y Frank, Ltd., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provi;;ions 
of said act. After the issuance of said complaint and the filing of 
respondent's answer, the Commission, by order entered herein, 
granted respondent's motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material aile· 
gations of the complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the substitute answer, briefs and oral argu· 
ments of counsel having been waived, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH I. Respondent, 1Vally Frank, Ltd., is a corporation, 
organized in 1033, and doing business under the laws of the State of 
New York. Its principal office and place of business is at 10 East 
45th Street, New York, N.Y. Respondent is now, and since the date 
of its incorporation has been, engaged in the sale and distribution 
of pipes and smokers' supplies to the purchasing and consuming 
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public located in various States of the United States and in the Dis
trict of Columbia. 

"When orders are received for respondent's products, it causes them 
to be shipped from New York, N. Y., to the purchasers thereof 
located at various points in States of the United States other than 
the State of New York. Since 1933 the respondent has maintained 
a constant current of trade in said products, in commerce among and 
between the various Srates of the United States and in the District 
of Columbia. 

At all times since respondent entered into said business, it has 
been in substantial competition with other corporations and with 
t>artnerships and individuals engaged in the sale and distribution, 
or in the manufacture, sale and distribution of pipes and smokers' 

lJ
supplies, in commerce among and between the several States of the 

lllted States and in the District of Columbia. 
d PA~. 2. During the time respondent has been in business, as 
ese:1bed in paragraph 1 hereof, it has represented, and, in certain 

Part~culars, still represents, through various types of advertising 
~edia, such as newspapers, magazines, pictorial representations, 
nbels, its publication "Pipe Lore 1\fonthly," and in various other 

;ays, that it is a British concern and has a place of business in Lon
f 011 '. England; that it deals exelusively in goods imported from 
~rmgn countries; that same of its pipes are prepared in accordance 

\\'Ith and conformity to certain famous and well-known processes; 
a~d that it offers for sale and sells well-known and established brands 
0 _Pipes at prices which have been greatly reduced from the standard 
Prlees at which said pipes are customarily sold. 
. The representations set forth above are untrue in that respondent 
~s not a British concern nor does it have an office or place of business 
1~ London. It does not deal exclusively in imported goods. Its 
Pipes are not prepared according to any famous and well-known 
~rocess. It does not sell any standard brand pipes, which are free 
a~om imperfections, at less than the usual price for which said pipes 

e customarily sold. 
't ~An. 3. Respondent also represented in its advertising matter that 
~h~s a pipe manufacturer and that its pipes are ~hipped direct from 

45th manufacturer to the pur·chaser. A sign on Its store at 10 East 
Street, New York, reads: 

WALLY FRANK LTD. 
PIPE MANUFACTURERS AND TOllACCONISTS. 

"AA. pieture of the store showing said sign appears in the 1937 
Pro~nual. Pipe Lore," a catalog which is mailed by respondent to 

pecttve customers. 
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The above representation is untrue in that the respondent does n~t 
manufacture the pipes offered for sale and sold by it, nor does _It 
own, operate or directly and absolutely control a factory wherein 
said pipes are made. 

PAn. 4. It is a common belief among the purchasing public that a 
superior grade of merchandise can be purchased direct from the 
manufacturer thereof at a considerable saving in price and that 
other advantages can be secured by so purchasing. Representations 
made by respondent, as alleged in paragraph 3 hereof, have the 
tendency and capacity to mislead and deceive the purchasers of re
spondent's pipes into the belief that when they purchase said pip~s 
from respondent they are dealing with the manufacturer of said 
pipes and thereby are obtaining a bargain by saving the middleman's 
profit and obtaining other advantages. 

rAn. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive, and has misled and deceived, a substantial portion of 
the purchasing public into the erroneous belief that such representa
tions are true and into the purchase of substantiai quantities of 
pipes and smokers' supplies on account of such erroneous belief .. 

There are among the competitors of respondent, as mentioned Ill 

paragraph 1 hereof, manufacturers and distributors of pipes and 
smokers' products who do not misrepresent the status or nature .of 
their businesses, the origin or character of their products, or the price 
at which their products are sold, or otherwise publish claims for 
their products which are untrue, who likewise advertise, sell a~d 
distribute their pipes and smokers' supplies in commerce as herei? 
described. Dy the representations aforesaid, trade is unfairly di
verted to respondent from such competitors and as a result thereof 
substantial injury is being, and has been, done by respondent to coJll.· 
petition in commerce among and between the various States of the 
United States and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent 'Vally Fran~, 
Ltd., are to the prejudice of the public and of respondent's competl· 
tors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congressl 
approved September 26, 1914, entitled "An Act to create a Fcderlt 
Trade Commission, to define its powers and duties, and for other 
purposes." 
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ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
~on upon the complaint of the Commission and the answer filed on 
t' ovember 11, 1937, by respondent admitting all the material allega
I~ns of the complaint to be true and waiving the taking of further 
~VI~ence and all other intervening procedure, and the Commission 

avmg rnade its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress 
~PProved September 2G, 1914, entitled, "An Act to create a Federal 

rade Commission, to define its powers and duties, and for other 
Purposes." 

It · 
t. 

1:8 ordered, That the respondent, \Vally Frank, Ltd., a corpora-
Ion Its ffi · d 1 · · w· ' o 1cers, representatives, agents, an emp oyees, m connection 
Ith ~he ?ffering for sale, sale and distribution of pipes and smokers' 

~upth)hes In interstate c01m.1erce or in the District of Columbia, do 
;rt with cease and desist from representing, directly or in any 

anner: 

1. That it is a British or EnO'li!:ih concern· 
cit

2
· That it .has a place of business in. Lo~1d~n, England, or any other 

b ~ Where It does not actually mamtam and operate a place of 
USiness. 

' 
t .

3
· That it deals exclusively in (l'oods imported from foreign coun-

l'les u t'l I:> n 1 and unless such is a fact; 
f 

4
· That certain of its pipes are prepared in accordance with certain 

a~lotls, "Well-known and established processes when such is not a fact; 
a · That certain of its established and well-known brands of pipes 
f;e offered for sale and sold at prices which have been greatly reduced 
~m the standard prices until and unless such is a fact; 

fr · That it is a manufacturer or that its pipes are shipped direct 
oro~ the manufacturer until and unless it actually owns and operates, 
Proctitectly and absolutely controls a factory or a mill wherein its 

nets are rnade 
af[t is fu:rther ordered, That the respondent shall, within GO days 
in er ~~rvice upon it of this order, file with the Commission a report 
has"'ntin~ setting forth in detail the manner and form in which it 

comphec.l with this order. 
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IN TilE MATTER OF 

PHOEBE PHELPS CARAMEL COMPANY 

COMPLAINT, FINDINGS, AND ORDER IN REGAUD TO THE ALLEGED VIOL.\TIO~ 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1!J14 

Docket 3019. Complaint, Jiar. 111, 19Ji-Dccisiou, Nov. 16, 1!Mi 

Where a corporation engaged in manufacture and sale of candy, including 
certain assortments which were so packed and asst•mbled as to involve 
use of a lottery scheme when sold and distrilmted to consumers thereof, 
and one of which consisted of number of individually wrapped !JennY 
caramels of uniform size and shniJe, with small number thereof l1aviug 
different colored stripe, and of number of small packages of candy, to 
be given as prizes to chance purchasers of such stripeu penny cnramels--

Rold, to wholesalers and to retailers for display and re8ale to purchasing 
public, in accordance with aforesaid sales plan, said assortments, and 
thereby supplied to and placed in the hands of others the means 0~ 
conducting, and under which they did conduct, lotteries in the sale 0 

its sald product in accordance with ;;uch plun, contrary to public poliCY 
long recognized by the common law und criminal statutes and to an 
established public policy of the Unlteu States Government, and In competi· 
tlon with many who, unwilling to offer or sell candy so packed and as· 
sembled, or otherwise arranged and packed for sale to purchnsing publiC, 
as to involve n game of chance, refrain therefrom, and with manY whO 
are unwilling to adopt and use said method or uny method involving 
game of chance for sale of a chance to win by chance, or any other 
method contrary to public policy; . 

With capacity and tendency to Induce purchasers to buy its said products 1~ 
preference to candy offered and sold by Its competitors, and with resuld 
that many dealers in nnd ultimate purchasers of candy were attrncte. 
by said method and manner of pucking tmme and by element of dtance 
Involved In sale thereof as above U.c~;crihcd, and were thereby induced ~~ 
purchase Its said candy, so packed and sold by It, In preference to tbll t 
offered and sold by Its competitors who do not use same or equivalell 

d d f ·hance• method, and with ten ency an capaC'Ity, hPcause of snld game o c de 
to divert tmde and custom from its competitors as aforesaid, esdll 
from candy trade all competitot·s who are unwilling to aud do not ~se 
such or an equivalent methou as unlawful, Jessen compt•tltion t)leretn; 
and tend to create a monopoly thereof In it and such olhC'r distribUto~t 
us do u~e same or equlvalC'nt nwthod, dt•prh e purchasing public of iJelll'd 
of frPe romprtltlon ln trade in que~tlon, and eliminate from snid tra et 

1 no 
all actual, and exclude therefrom all potential, eompetitors who c 0 

adopt and usc such or an equivalent method: lind 
Jlcld, That sneh ucts and practices were to the prejudi<"e of the pul•Iic 

compt>tltors and constituted unfair nwthods of compPtltlon. 

Mr. ll e'lll y C. Lanl.: nn<l 11/ r. P. C. /( olin.~l.:i for the Commissio!l· 
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CoMPLAINT 

t Pursuant to the provisions of an Act of Congress, approved Sep
~mber 2G, 1914, entitled "An Act to create a Federal Trade Collllnis

;on, to define its powers and duties, and for other purposes," the 
p~deral Trade Commission, having reason to believe that Phoebe 

elps Caramel Company, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as "commerce" is defined in said act of Congress, and it 
~rearing to said Commission that a proceeding by it in respect 

e:reof would be in the public interest, hereby issues its complaint 
stat' · pIng Its charges in that respect as follows: 
. ARAGRAPH 1. The respondent, Phoebe Phelps Caramel Company, 
1~ a corporation organized and operating under the laws of the State 
~ Massachusetts, with its principal office and place of business 
~cated at 74 Fulton Street, in the city of Boston, State of Massa
~ Usetts. Respondent is now, and for several years last past has 
t e.~n, ~ngaged in the manufacture of candy and in the sale and dis
prJ· Utlon thereof to retail and wholesale dealers and jobbers located at 

ornts in the various States of the United States, and causes and has 
c~used its said products when sold to be transported from its principal 
P ace of business in the State of Massachusetts to purchasers thereof 
~n ?ther States of the United States at their respective places of 
llsrness; and there is now, and has been for several years last past, 

: course of trade in commerce by said respondent in such candy be
Ween and among the States of the United States. In the course and 

conduct f · · · · t' · 'th l o sard busmess respondent IS m compe rtwn WI ot 1er 
cor·porations anu with p;rtnerships and individuals engaged in the 
manufacture of candy an<l in the sale and distribution thereof in 

Scotlnlllerce between and among the various States of the United 
ates. 

PAn. 2. In the course anti conduct of its business, as described in 
Palragraph 1 hereof respondent sells and has sold to retail and whole-
sa e l I ' ( ea ers and jobbers certain assortments of candy so packed and 
assembl d d.' . e as to involve the use of a lottery scheme when sold and 
f Istributed to the consumers thereof. One such assortment offered 

0~r ~ale, sold, and distributed by respondent is composed of a number 
,., Pieces of caramel candy of uniform size and shape, together with 
·• nurnL f 
o er o small packages of candy, which small packages of candy 
... re to b · f 'd · f c e given as prizes to purchasers o sal pieces o caramel 
andy of 'f · · 1 f II · 'fl um orm size an<l shape m t 1e o owmg manner: 

i 1~ majority of the said caramel candies of uniform size and shape 
11 

stud assortment are plain or have the same color, but a small num-
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ber of said caramel candies bear a stripe of a different color. The 
said caramels of uniform size and shape retail at the price of 1¢ each, 
but the purchaser who procures one of the said caramels bearing a 
colored stripe is entitled to receive, and is to be given free of charge, 
one of the small packages of candy heretofore referred to. The 
pieces of caramel candy of uniform size and shape are individuallY 
wrapped in non-transparent wrappers, and the fact as to whether 
the caramel is plain or has a stripe thereon is thus effectively con· 
cealed from purchasers and prospective purchasers until a selection 
has been made and the wrapper is removed. The aforesaid pur
chasers of said caramels, who procure one bearing a stripe, thus 
procure one of the small packages of candy wholly by lot or chance. 

PAn. 3. The wholesale dealers to whom respondent sells its assort· 
ments resell the same to retail dealers, and said retail dealers and the 
retail dealers to whom respondent sells direct expose said assortments 
for sale and sell said candy to the purchasing public in accordance 
with the aforesaid sales plan. Respondent thus supplies to and 
places in the hands of others the means of contlucting lotteries in the 
sale of its products in accordance with the sales plan hereinabove set 
forth, and said sales plan has the capacity and tendency of inducing 
purchasPrs thereof to purchase respondent's said product in prefer· 
ence to candy offered for sale and sold by its competitors. 

PAn. 4. The sale of said candy to the purchasing public, in the 
manner above alleged, involves a game of chance or the sale of a 
chance to prorure a small package of candy. 

The use by respondent of said method in the sale of candy, and t~e 
sale of candy by aml through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutt-s have long deenwu contrary to public policy, and is contt:arY 
to an established public policy of the Government of the United 
StatPs. The use by respondent of said method has a tendency undulY 
to hin1ler competition or create monopoly in this, to wit: that the use 
thPreof has the tendency and cap:icity to exclude from the branch 
of the candy trade involve(l in this proeecdin(l' com1)etitors who do 

~ 'I r not a!lopt and use the same nwthod or an equivalent or sinu 11 f 
method involving the same or an equivalent or similar element 0 

chance or ]ottery scheme>. 
Many persons, firms and corporations who make and sell candY 

in competition with the respondc•nt, ns above al1Pge1l, are unwilling t~ 
offer for sale or sell camly so pttckPd and assembled ns above alkge~' 
or othrrwise arrangNl mHl packed for sale to the purchasing pub1.1c 

. I f I · fr·l Jll so as to m\·o ve a game o c lance, !I.!Hl such compd1tors rc ' 
therefrom. 
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PAn. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent's said method and manner of packing said 
~~ndy and by the element of chance involved in the sale thereof in 

~ manner above described, and are thereby induced to purchase 
S~d candy so packed and sold by respondent in preference to candy 
0 

ered .for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
r~spondent has the tendency and capacity, because of said game of 
c a_nce, to divert to respondent trade and custom from its said com
~eLitors who do not use the same or equivalent method; to exclude 
d rom said candy trade all competitors who are unwilling to and who 

1 ° not use the same or an equivalent method because the same is un-
awfnl; to lessen competition in said candy trade, and to tend to 

~~~~tt: a monopoly of said candy trade in respondent and such other 
t nbutors of candy as use the same or an equivalent method; and 
i 

0 
deprive the purchasing public of the benefit of free competition tf StUd candy trade. The use of said method by the respondent has 

te tendency and capacity to eliminate from said candy trade all 
;ctua} competitors and to exclude therefrom all potential competi-
0~~ who do not adopt and woe said method or an equivalent method. 
d An. G. l\Iany of said competitors of respondent are unwilling to 

al opt and use saitl nwthod or any method involving a game of 
\;ance or the sale of a chance to win something by chance or any 
0 

1
t;r method that is contrary to public policy. 

An, 7. The aforementioned method, acts and practices of re
spondent are all to the prejudice of the public and respondent's 
comi)ct't . . 
t . 1 ors, as heremabove alleged. Sa1d method, acts, and prac-
Jces co t' · · · · 1 · tl . ns 1tute unfair methods of competitiOn Ill commerce w1t nn 

S le Ill tent and meani1w of Section 5 of an Act of Congress, approved 
~PtcmLer 2G, 1V14 ('I~itled "An Act to create a Federal Trade Com-

n1IssioJ t 1 ·' · f I " l, o c efine 1ts powers and duties, and or ot 1er purposes. 

REPORT, FINDIXGS AS TO THE FACTS, AND OnDER 

t<•:ursuant to the provisions of an Act of Congress approved Sep-
8. Ler 2G, 19H, entitled •'An Act to creatP. a Federal Trade Commis
F0111' to define its powers and duties, and for other purposes," the 
l;c eral Trade Commission, on 1\larch lG, 1937 issued, and on March 
PI' 1937 served, its complaint in this proceeding upon respondent 
n

1

10

1
ebe Phelps Caramel Company, charging it with the u~e of unfair 

E>t 10<ls of · · · · · I t' f tl · · of . · compctitwn m commerce m vw a. wn o 1e prov1s10ns 
d 1 Srl!d act. After the issuance of said complaint, the respondent 

11 
Y filrd in the office of the Commission its answer admitting all the 

158121 "'-:Jl)-!)2 
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material allegations o:f the complaint to be true and waiving the tak
ing of further evidence and all other intervening procedure. There
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and answer, and the Commission, 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the pnblic 
and makes this its findings as to the facts and its conclusiOil drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, Phoebe Phelps Caramel Comptt11Y' 
is a corporation organized and operating under the laws of the SLate 
of Massachusetts, with its principal office and place of business lo
cated at 74 Fulton Street, in the city of Boston, State of Massa
chusetts. Respondent is now, and for Bevera.l years last past Itas 
been, engaged in the manufacture of candy and in the sale and dis
tribution thereof to retail and w·holesale dealers and jobbers located 
at points in the various States of the United States. It causes aud 
has caused its said products, when sold, to be transported from its 
principal place of business in the State of Massachusetts to pur
chasers thereof in other States of the United States at thf>ir respec
tive places of business. There is now, and has been for several years 
last past, a course of tracle and commerce by said respondent in 
sueh candy between and among the various States of the United 
States. In the course and concluct of said business, respondEmt is in 
competition with other corporations and with partnerships and in
dividuals engaged in the manufacture of candy and in the sale and 
distribution thereof in commerce between and among the various 
States of the United States. 

PAR. 2. In the course ancl. conduct of its business, as clescribcd in 
paragraph 1 hereof, respondent sells and has sold to retail and ,vhole
sale clealers ancl jobbers certain assortments of candy so packNl and 
assembled as to involve the use of a lottery scheme when sold and dis
tributed to the consumers the.reof. One such assortment offered for 
sale, sold ancl distributed. by respondent, is composed. of a number of 
pieces of caramel candy of uniform size :mel shape, together with a 
number of small packages of candy, which small packages of candY 
are to be given as prizes to purchasers of said pieces of caramel candY 
of uniform size and shape in the following manner: 

The majority of the said c:iramel candies of uniform size and shape 
in saicl assortment are plain or have the same color, but a small 
number of said caramel candies bear a stripe of a different color· 
The said caramels of uniform size and shape retail at the price of 1¢ 
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each, but the purchaser who procures one of the said caramels bearing 
a colored stripe is entitled to receive, and is to be given free of charge, 
one of the small packages of candy heretofore referred to. The pieces 
of caramel candy of uniform size and shape are individually wrap
ped in non-transparent \\;rappers, and the fact as to whether the 
caramel is plain or has a stripe thereon is thus effectively concealed 
:from purchasers and prospective purchasers until a selection has been 
made and the wrapper is removed. The aforesaid purchasers of 
said caramels who procure one bearing a stripe, thus procure one of 

· the small packages of candy wholly by lot or chance. 
PAn. 3. The wholesale dealers to whom respondent sells its assort

ments resell the same to retail dealers, and said retail dealers and the 
retail dealers to whom respondent sells direct expose said assort
lllents :for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
~0 and places in the hands of others the means of conducting lotteries 
111 the sale of its products in accordance with the sales plan herein
above set forth, and said sales plan has the capacity and tendency 
?f inducing purchasers thereof to purchase respondent's said product 
In preference to candy offered fol" sale and sold by its competitors. 

PAn. 4. The sale of said candy to the purchasing public, in the 
manner above found, involves a game of chance or the sale of a chance 
to procure a small package of candy. · 

The use by respondent of said method in the sale of candy, and 
th~ sale of candy by and through the use thereof and by the aid of 
sa~d .method, is a practice of the sort which the common law and 
cnnunal statutes have lm1g deemed contrary to public policy, and is 
con~rary to an established public policy of the Government of the 
Dmted States. The use by rf'spondent of said method has a tendency 
Unduly to hinder competition or create monopoly in this, to wit: 
that the use thereof has the tendency and capacity to exclude from 
the branch of the candy trade involved in this proceeding competitors 
Who do not adopt and use the same method or an equivalent or similar 
method hwolving the same or an equivalent or similar element of 
~hance or lottery schenw. 
. Many persons, firms and corporations who make and sell candy 
In competition with the respondent are unwilling to offer for sale or 
;ell candy so packed and nssf'mbled, or otherwise arranged and packed 
or sale to the purchasing public so as to involve a game of chance, 

and such com1wtitors refrain therefrom. 
t pAn. 5. Many dealers in nml ultimate purchasers of candy are 

11 
tracted by respondent's said method and manner of packing said 

('andy and by the element of chance involved in the sale thereof in the 
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manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do not 
use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com· 
petitors who do not use the same or equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to· 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method; and to 
deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors and to exclude therefrom all potential competitors 
who do not adopt and use said method or an equivalent method. 

PAR. 6. l\fany of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

CONCLUSION 

The aforesaid acts and practices of the respondent Phoebe Phelps 
Caramel Company are to the prejudice of the public and of respon· 
dent's competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Comrnis· 
sion upon the complaint of the Commission and the answer filed 
herein on October 1, 1937 by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Corn· 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con· 
gress approved September 2G, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other pnrposrs." 
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It is ordered, That the respondent Phoebe Phelps Caramel Com
pany, a corporation, its officers, representatives, agents, and em
rlo.yees, in connection with the offering for sale, sale and distribution 
In Interstate commerce of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
b~ Inade, or may be made, by means of a lottery, gaming device, or 
gift enterprise. 
. 2. Supplying to or placing in the hands of wholesale dealers and 
Job~ers or retail dealers assortments of candy which are used, or 
Which may be used, without alteration or rearrangement of the 
c?ntents of such assortments, to conduct a lottery, gaming device, or 
gi~t enterprise in the sale or distribution of the candy contained in 
said assortments to the public. 

3. Packing or assembling in the same package or assortment of 
c~ndy for sale to the public at retail pieces of candy of uniform 
Size and shape, the majority of which are plain or the same color but 
a .81llall number of which bear a stripe of a different color, together 
With a number of small packages of candy which said small packages 
of ~andy are or may be given as prizes to the purchaser procuring 
a Piece of candy bearing a stripe. 
CIt is further ordered, That the respondent Phoebe Phelps Caramel 
. 01llpany, a corporation, shall, within 30 days after service upon 
~t of this order, file with the Commission a report in writing setting 
t~rth in detail the manner and form in which it has complied with 

e order to cease and desist hereinabove set forth. 
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IN THE MATTER OF 

NELSON E. WOOLMAN AND LYLE G. JACKSON, TRADING 
AS POWER SEAL COMPANY 

CO~IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914 

Docket 3014. Complaint, Dec. 11, 193G-Decision, Nov. 19, 19Si 

Where partners engaged in manufacture awl sale of their "Power Seal" pellet 
form preparation for use in internal combustion engine-

Hepresented, in newspaper and other advertising, through pamphlets and cards 
dh;trilmted to cu:-;tomers and proHpective customerl!l, and in extensive radio 
advertising of their aforesaid pt·oduct under its aforesaid trade-marl• and 
name, that said "Power Seal" would restore compression in such engines and 
completely rejuvenate sluggish motors through sealing and resenting leakY 
and pitted valves, and would restore efficiency and increase power and 
effect savings in oil and gas, facts bPing use thereof had no effect upo!l 
performance of engines in which used, power and efficiency of engine would 
not be changed thereby, as represented by it, and aforesaid various repre
sentations were false, misleading, and deceptive; 

With capacity anu tendency to mislead purchasing public into erroneou.~ and 
untrue belief that said "Power Seal" would produce in such engines re· 
suits claimed as aforesaid, and into purchase thereof by reason of such 
belief, and to divert trade to it from competitors engaged in sale of 
similar products for similar purposes in interstate commerce and whO 
do not misrepresent the same: 

Held, 'l'hat such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Charles P. Vicini, trial examiner. 
111 r. Reuben J. 111 artin for the Commission. 
lllr. Lawrence lV. Allen, of Hollywood, Calif., for respondents. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 2G, 1914, entitled "An Act to create a Federal Trade CoD1Jl115" 

sion, to define its powers and duties, and for otlwr purposes," the 
Federal Trude Commission, having reason to believe that Nelson ~· 
'Voolman and Lyle G. Jnckson, copartners, trading and doing busJ· 
ness under the name of Power Seal Company, have been and tn:e 
using unfair methods of competition in commerce as "commerce" 15 

defined in said act, and it appearing to said Commission that a pro· 
ceeding by it in respect thereof would be in the public interest, herebY 
issues its complaint stating its charges in that respect as follows: 
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PARAGRAPH 1. The respondents, Nelson E. 1Voolman and Lyle G. 
Jackson, are copartners trading under the name and style of Power 
Seal Company, with their principal office and place of business located 
at 1601 South Broadway in the city of Los Angeles within the State 
o£ California. Said respondents are now and for more than one year 
last past have been engaged in the manufacture aml sale of an engine 
dope in pellet form under the trade name "Power Seal." Said 
respondents cause said "Power Seal" when sold to be transported to 
the purchasers thereof located in the State of California and in vari
~Us St~tes of the United States other than the State of California. 

1 
here Is now and has been for a long time, to wit, more than one year 

ast past, a constant current of trade and commerce by said respond
e~ts in said "Power Seal" between and among the various States of 
t le United States. 

In the course and conduct of their said business, said respondents 
~re n?w and for a long time, to wit, more than one year last past, have 
ee? In substantial competition in commerce between and among the 

Various States of the United States with sundry other corporations, 
Partnerships, firms, and individuals engaged in the interstate sale 
and distribution of various other engine dopes . 

. b ~An. 2. Said respondents, in the course and conduct of their said 
USiness, as hereinbefore set out in paragraph 1, have been and now 
~reengaged in extensive advertisement of their said product "Power 

eal.'' As a means of furthering and aiding in the interstate sale 
~d distribution of said product, and as media of such advertising, 
t' ey have been and now are using newspapers of interstate circula
;~~' printed cards, an~l circulars, and broadcasts over radio stations 

h .Interstate transmittal. 
"J:lSaiCl respondents, in their said advertisements of the product 
ti ower Seal" have made and are now making various false, decep
st v~, and misleading statements concerning said product, which sttid 
an~ ernent~ serve to deceive and mislead the public as to the character 
Sa\I effectiveness of said "Power Seal." Among the statements which 
ll.e

1 
respondents have used and are now using in advertisements in 

th Wfspapers and in printed cards and circulars, and over the radio are 
e ollowino-. 

o• 

1. nestores Power. 
2. Sen! ' 
3 "'' 8 up leaky rings and valves: 
· "'lis 4. Mak up valve pits and abrasions: 

5 p es valve seat perfectly· 
· owe s ' 6. S r eal restores efficiency to your motor: 

aves m 
7 P oney in oil and gas· 
· owe s • r eal Restores Compression: 
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8. Bring back power and pep with POWER SEAL; 
9. Which? $20 to $40 for Ring and Valve job or "POWER SEAL" at $2 

installed; 
10. Increases POWER-SPEED-1\IILEAGE; 
11. Eliminates Sloppy rings; 
12. Reduces Oil Pumping ; 
13. A rare compound which expands and plates under heat, refined and 

blended in our l'aboratory, and formed into convenient PELLETS; 
14. POWER SEAL expands plating the cylinder walls and scaling the valves. 

It is guaranteed to restore power nnd compression; 
15. Ends all need for valve and ring jobs; 
16. Your Power Seal dealer in San Ft"ancisco • • • will apply Power 

Seal and fully tune your motor for only two dollars. The results will be 
higher compression, n smoother running motor, more power, and less carbon. 

17. rower Seal will loosen carbon, expand the rings, increase compression 
nnd give you new car performance. 

18. My Chevrolet pumped oil • • • giving only 12 miles per gallon of gas: 
after powersealing my car uses only 1 quart of oil every GOO miles and !'Ill 
getting 18 miles per gallon on gas. 

19. rower Seal is forced into hot cylinders under pressure-restores rost 
vower-reduces excessive oil pumping-increases gas mileage, and Is guaran· 
teed harmless to motors. 

20. 1'he sparkplugs in my car were continually oily. Five minutes after 
u~ing Power Seal they were dry and have stayed dry for nine months! 

21. Eliminate carbon knocl•s, oil pumping, high gasoline consumption and 
low power in your car without tearing down the motor. 

22. When high compression motors lose their high compression, then tbe 
trouble begins. rower Seal ls a lwrmless compound which will remove tlle 
carbon from your motor and resprlng your piston rings, thus giving yoU 
Ugher compression-more power-more gasoline mileage-and lower oil con· 
snmption. You can have n quiet running motor and Ilew car perfor!llance 
at a cost of only two dollars by visiting your Power Seal dealer • • "'· 

23. If the things you desire are higher compression, more power, more gasoline 
mileage, and less oil consumption, perhaps rower Seal is the answer to your 
problem. It costs only two dollars and one hundred thousand California . " motorists say that it will correct the motor faults just mentioned. • 
Spend two dollars for a rower Seal Job and Motor tune up and you will hn-ve 
new car performance. 

24. Ir your car struggles over the hills-if it pounds and coughs because 
of carbon-if it burns oil as fast as gasoline and burns gasoline faster tho.n 
1l should-it needs rower Seal. • • • It will remove carbon-Increase 
compression-cut down fuel and oil consumption-and give you quiet running 
motor In just a few minutes. 

Said statements and representations used by said respondents in 
their said advertisements, as hereinabove set out, and many other 
statements and representations of like import and tenor ,vhich 11r~ 
not set out herein but which have been used and are now being used 
by said respondents, have had and do now have the tendency an. 
capacity to, and have created, and do now create, among the publiC 
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the false impression and erroneous belief that "Power Seal" is a 
reliable anc.l efficient engine dope, the use of which will increase the 
power and efficiency of the engine, will increase the compression 
of the engine, and will bring about economy in operation by de
C'reasing gasoline and oil compression. 

In truth and in fact "Power Seal" is not a reliable and efficient 
engine dope. It will not increase the power or efficiency of the 
e~gine. It will not increase the compression of the engine. It 
WJll not bring about economy of operation by decreasing gasoline 
and oil consumption or by any other means. 
L PAR. 3. The use by the said respondents Nelson E. ·w oolman and 

Y le G. Jackson, copartners, trading and doing business under the 
~ame ~nd style of Power Seal Company, of the foregoing false~ 

1 
eceptlve and misleading representations has had and does now 

lave the capacity and tendency to and does mislead and deceive the 
fllblic into the erroneous and untrue belief that Power Seal is in 
r~th and in fact a reHable and efficient engine dope, and that by 

~~lllg same the user will obtain greater power and efficiency from 
1~ engine, and greater" engine com pression, and that the use thereof 

":~ll bring about economy in operation by decreasing gasoline and 
01 c.onsumption. Acting in such erroneous belief, the consuming 
Pnbhc, and especblly that portion of the public operating motor 
cSars, have been induced and are now inc.luced to purchase "Power 

ea}" · f In preference to other engine dopes offered for sale by manu-
d acturers, retail dealers, and distributors. As a result of such false, 
eceptive and misleading representations on the part of said respond

~nts, trade is unfairly diverted to respondents from such manufac-
Urers, retail dealers, or distributors of other engine dope who do 

not misrepresent the character and quality of their respective prod
l.l.c~ or the results obtained from the use thereof. 
s . An. 4. Said false~ decE'ptive, and misleading representations of 
i a~d respondents contained in their advertisements have resulted in 
Pl1J~ry to respondents' competitors and to retail dealers, and in 
reJudice to the buying public, and constitute unfair competition in 

~lllmerce within the intent and meaning of Section 5 of an Act of 
a o;gress approved September 26, 1914, entitled "An Act to create 
f 'ederal Trade Commission, to define its powers and duties, and 
or other purposes." 

REPORT~ FINDINGS AS TO THE FACTS, AND ORDER 

te!~rsuant to the provisions of an Act of Congress approved Sep
er 2G, 1914, entitled "An Act to create a Federal Trade Commis-
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sion, to defme its powers and duties, and for other purposes," the 
Federal Trade Commission, on December 11, 1936, issued and served 
its complaint in this proceeding upon respondents, Nelson E. Wool· 
man and Lyle G. Jackson, copartners, trading and doing business 
under the name of Power Seal Company, charging them with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
:filing of respondents' answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Reuben J. Martin, attorney for the Commission, before Chas. p, 
Vicini, an examiner of the Commission theretofore duly designated 
by it, and in opposition to the allegations of the complaint by LaW· 
renee ,V, Allen, attorney for the respondents, and said testimony and 
other evidence were duly recorded and filed in the office of the CoJll· 
mission. Thereafter the proceeding regularly came on for final hear· 
ing before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, and brief in support of the complaint 
(counsel for the respondents not having filed any brief herein and 
not having requested oral argument); and the Commission, having 
duly considered the same and being now fully advised in the prel11· 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion dra:wn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondents, Nelson E. 'Voolman and Lyle a. 
Jackson, are partners who trade and carry on business under the firJ1l 
name and style of Power Seal Company. They maintain their prin· 
cipal place of business at 1601 South llroad,vay in the city of LoS 
Angeles within the State of California. Said. respondents are engaged 
in the manufacture and sale of a preparation in pellet form known, 
designated. and. sold und.er the trad.e name of "Power Seal," which 
said. preparation is recommended for the treatment of internal corn· 
bustion engines. Respondents recommend the use of said. preparation 
"Power Seal" for the purpose of releasing rings in combustion engines 
when such rings are gummed; for the purpose of causing the valves 
in combustion engines to seat properly; and for the purpose of acting 
as a lubricant. . 

Respondents, in the regular course and. cond.uct of their said bU51,: 

ness, are engaged in interstate commerce and. cause said "Power Seal.' 
when sold by them, to be transported from their place of busines~ 1~ 
Los Angeles, Calif., through and into other States of the Utntet 
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States to the respective purchasers thereof. In the course and con
duct of their said business, respondents are now, and have been, in 
competition with various persons and corporations and with other 
P.ar~nerships also engaged in the manufacture and sale or the sale of 
811hilar preparations recommended for like or similar uses and 
PUrposes. 

PAn. 2. Respondents, in the course and conduct of their business, 
~ave caused advertisements to be published in various newspapers: 
f ave made and are making use of pl'inted advertising matter in the 
. orzn of pamphlets and cards which they have caused, and are caus
Ing, to be distributed among their customers and prospective cus
tomers, and have extensively advertised the product sold by them 
under the trade mark and name of "Power Seal'' over various radio 
stations located in Los Angeles, Calif. 

In said advertising, respondents have made, and are making, nu
~e~ous claims and representations concerning said product known and 
eslgnated as "Power Seal," the uses for which they recommend the 
~me and the results that they claim will be accomplished by its use. 
t' espondents claim that the use of "Power Seal" in internal combus
t~on engines will restore compression, and will completely rejuvenate 
Ired and sluggish motors by sealing leaky and pitted valves and 
~~seating them; that the use of "Power Seal" will restore efliciency to 
~ -conditioned engines; that the use of "Power Seal" will effrct sav
In.gs in oil and rras consumr)tion ,· and that the use of "Power Seal" 
"Will . ~ 

Increase power, speed, and mileage . 
. PAn. 3. The use of "Power Seal" in internal combustion engines 

Will not restore compression, will not rejuvenate tired and sluggish 
~otors and will not seal leaky and pitted valves and reseat the vl_tlves. 

1~ Use of "Power Seal" will not restore efficiency to ill-conditioned 
engines. The use of "Power Seal" will not effect savings in oil and 
~~ consumption, and will not increase power, speed, and mileage. 
. e use of "Power Seal" will have no effect upon engine performance 
~~ ~ngines in which it is used, and the power and efficiency of an 

0 gi~e would be unchanged by the use of said "Power Seal" as 
e~ribed in the advertising matter of respondents. 

e An. 4. The advertisements and recommendations of the respond
d~~' ~s set out herein in paragraph 2, are false, misleading, and 
t ~tive, and have had, and do now have, the capacity and tendency 

1~ frnislead the purchasing public into the erroneous and untrue be
t~ that "Power Seal" will produce in internal combustion engines 
the results claimed to Le produced in such advertisements, and into 

e Purchase of respondents' said product on account of such errone-
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ous belief. The misstatements and misrepresentations in such adver· 
tisements have had, and do now have, the capacity and tendency to 
divert trade from such of respondents' competitors selling similar 
products for similar purposes in interstate commerce as do not mis· 
represent their respective products. 

CONCLUSION 

The aforesaid acts and practices of the respondents, Nelson ~· 
'Voolman and Lyle G. Jackson, copartners, trading and doing busl· 
ness under the name of Power Seal Company, are to the prejudice 
of the public and competitors of the respondents, an~ constitute un· 
fair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress a pprovecl September 
2G, 1914, entitled "An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com· 
mission upon the complaint of the Commission, the answer of re· 
spondents, testimony and other evidence taken before Chas. P. Vicini, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition 
thereto, and the brief filed herein (respondents having filed no brief 
and not having requested oral argument), and the Commission haV· 
ing made its findings as to the facts and its conclusion that said re· 
spondents, Nelson E. 'Voolman and Lyle G. Jackson, copartners, 
trading and doing business under the name of Power Seal CompanY, 
have violated the provisions of an Act of Congress approved Sep· 
tember 2G, 1914, entitled "An Act to create a Federal Trade CommiS· 
sion, to define its powers and duties, and for other purposes." 

It is ordered, That the respondents, Nelson E. 'Voolman and Lyle 
G. Jackson, copartners, trading and doing business under the 1Ut~e 
of Power Seal Company, or trading under any other name, their 
representatives, agents, and employees, in connection with the offer· 
ing for sale, sale and distribution of the preparation now knoW11 

and designated as "Power Seal," or any other preparation under 
whatever name sold composed of the same or similar ingredients a~d 
possessing similar properties, in interstate commerce or in the DIS· 

trict of Columbia, do forthwith cease and desist from 
1. Representing that the use of said preparation in internal com· 

bustion engines will restore compression, will completely rejuvenllte 
tired and sluggish motors, will seal leaky and pitted valves and resent 
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them, will restore efficiency to ill-conditioned engines, will effect 
savings in oil and gas consumption, or that it will increase the power, 
speed or mileage of said engines; 

2. Making any other similar representations of like import or effect 
as to the results which will accrue from the use of said preparation. 

It i.s furtlter OJYlered, That the respondents, Nelson E. 'Voolman 
and Lyle G. Jackson, copartners, trading and doing business under 
the name of Power Seal Company, shall, within GO days after service 
Upon them of this order, file with the Commission a report in writing 
se~ting forth in detail the manner and form in which they have com
Phed with the order hereinabove set forth. 
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IN THE MATTER OF 

.JOHN J. McCLOSKEY, INDIVIDUALLY AND TRADING AS 
H. B. KUfllALL COMPANY, H. D. KH.IDALL, AND 
KIMBALL LADORA TORIES 

CO~IPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014 

Docket 2725. Complaint, Feb. 19, 1936-Dccision, Nov. 20, 1931 

Where an individual engaged In sale of proprietary "Kimball Tablets," preP· 
aration for disorders and ailments of the digestive system, compounded 
for him by a company which he neither owned, operated, nor controlled, 
and sold and shipped, directly and by parcel post, chietly, from his place 
of business, to purchasers at various poiuts in various other States, and 
not, generally, upon doctor's prescription, but Indiscriminately, to pur· 
chase1·s who, in reliance upon representations in ito; advertising, atteinpted 
self-medication without medical consultation, and In substantial competl· 
tlon with others engaged In sale and distribution, or manufacture, sale, 
and distribution, of preparations designed and sold as cures and remedieS, 
or as treatments, for various disorders and ailments of the dige~uve 
system, in commerce among the various States and In the District of 
Columbia; in advertising his said tablets by pamphlets, label~, broadsideS. 
form letters and testimonials, and in newspapers of general Interstate 
circulation-

( a) Hepresented that said tablets constituted an effective or competent remedY 
of cm·e for stomach trouble and ulcers, constipation, indigestion, dyspepsia, 
gastritis, and faulty elimination, and was sueh a remedy or cure for gns 
paIns, intestlnnl toxic condi tlons, acidosis, blon ting after meals, ami dys· 
pepsin symptoms ; and 

(b) Hepresenteu that said tablets would "rid" the user of any ailment und 
remove cause thereof, and produce Instant or positive results, and I>e 
beneficial regardless of severity or duration of ailment or previous rcJ1lC' 
di<'s used, and that b('netic!al results were guaranteed, and 100,000 c11roniC 
cases had been successfully treated; 

Pacts b('ing only thcrai•eutic value of produc·t In question was that of an 
trfC antacid whleh, properly administered, would temporarily neutralize gus 

addlty and lwve soothing dl\·et 011 mucous lining of stomad1, ItO one 
n1t>dicine or tablt't alone Is compet('nt and t·ffective remecly or cure for 
aliments or disordt•rs of digestive tract, irrc><pt•ctive of cnuse thereof, 
rertnln lngredi<'nts pres<'nt In ~>aiel tablet~, u;;c·!l 111 1wme palliative trent· 
ments for temporary relief of certain dl~owsth·e dism·ders, snell as gas 
pain~, Intestinal toxic conditions and otlwrs, had 110 1 ffeet on eausntive 
fuetors of Stl('h ronditions and did not serve as cures or remedit•s therefor, 
salcl tablets would not "rid" the user of any ailment were not bendicl!!l , •· .,·e r!'gardlrss of durntion or SPYl'rity thei'Pof, \':ll'iou~ representations au< 
A<'t forth were otherwise fah;r, no ('hronlc ea;.rs hnd hr<·n snccN·sfnllY 

(]iS· treated or cured thereby, but Il<'rsous suffering f1·om sueh c·hronic 
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orders or ailments had been known to use and rely on such preparations 
alone until their conditions became such that recovery was impossible; and 

(c) n epresented, through use of such trade names as "II. n. Kimball Labom-
tories" or "II. n. Kimball Company, formerly Kimball Laboratories", that 
he Was manufacturer of product and depicted in certain advertising, said 
R:imball, his predecessor, in uniform, and set forth, in sucll connection, 
asserted history of origin of formula of said tablets as assertedly acquired 
by said R:lmball, as a part of his World War experience in Germany from a 
certain German chemist and physician who had made use of same In 
treating his patients suffering from digestive disorders, notwithstanding 
fact he neither ownC'd, operated nor controlled laboratory making afore
Said Products compouuded by him, said predecessor had no connection with 
business in question, but had sold same to such individual years thereto
fore and latter had no knowledge as to whether or not any such German 
chemist·and physician, as 'above set forth, ever existed or whether formul:l 

\Vi Was dt>rived or obtaiued as above set forth; 
th effect of mh;leading pun·hasers of his products into belief that, in buying 

from him, tiH'Y were dealing with manufacturer of product and thereby 
gaining many ad,·untagts ~s result of such purchase, such as, as commonly 
believed among purchasing and consnming public, superior quality at 
considerable saving in price, and of misleading and deceiving substantial 
Portion of purchasing public Into erroneous belief that s11id representatious 
Were true, and that prepnratlon In question had substantial therapeutic 
Value as cure and remedy for many {lisor<lers and ailments, as represented, 
and With result that public, 'acting under such mistaken and erroneous 
beliefs, induced by such false and misleading statement and representa
tions, purchased substantial volume of its said product and trade was 
U?fairly diverH•d to it from competitors likewise engaged in sale all(l 
distribution, or in m'anufacture, sale, and distribution, of cures and 
remedies or treatments for allmeuts and disorders of digestive tract, and 
Who truthfully represent efficacy and therapeutic value of their respective 
products, and status or character of their respective businesses; to the 

liezaSUbstantial injury of competition In commerce: 
' That such acts and practices were to the prejudice of the public and com
Petitors and coustltuted unfair methods of competition. 

~efore 1llr. Jok~L L.llornor amlll/r. RobertS. II all, trial examiners. 
:A/• D(}, lV itt T. Pucl..'ett for the Commission. 

r. Erwin V. Novotny, of MilwaukPe, Wise., for respondent. 

CoMPLAINT 

~~~rsuant to the provisions of an Act of Congress, approved Sep
sio er 26, 1914, entitled "An Act to create a Federal Trade Commis
li'e~' to define its powers and duties, and for other purposes," the 
'Atc~ral Trade Commission, having reason to believe that John J. 
l\:i boskey, an individual, trading as H. D. Kimball Company, II. D. 
sp::d all, and Kimball Laboratories, hereinafter referred to as re
in n ent, has been, and now is, using unfair methods of competition 

commerce, as "commerce" is defined in said act, and it appearing 
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to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent, John T. :McCloskey, trading as H. D. 
Kimball Company, II. B. Kimball, and Kimball Laboratories, is an 
individual whose office and place of business is located at 727 ·west 
'Visconsin Avenue, Milwaukee, 'Vis. lie is now, and has been since 
1930, engaged in selling a stomach remedy, advertised, labeled, and 
sold as "Kimball Tablets", between and among the various States 
of the United States and in the District of Columbia, and now causes, 
and for more than one year last past has caused, such products when 
sold by him to be shipped from his place ·of business in Milwaukee 
to purchasers thereof, some being located. in the State of 'Visconsin 
and. others being located in various other States of the United States 
and in the District of Columbia, and there is now, and has been for 
more than one year last past, a constant ·current of trade and com
merce by the respondent in Kimball Tablets between and among the 
various States of the United States and in the District of Columbia. 

Respondent is now, and for more than one year last past has been, 
in substantial competition with other individuals, and with firms, 
partn<:>rships, and corporations engaged in the sale of similar products 
between and among the various States of the United States and in 
the District of Columbia. 

PAn. 2. In the course and. conduct of his business, as described in 
paragraph 1, hereof, in soliciting the sale of and in selling his Kim
ball Tablets, respondent now represents, and for more than one year 
last past has represented, in and by his advertising matter, which 
consists of circular letters, pamphlets, purported testimonials, fold
ers, labels applieu to the prouucts, muio broadcasts, and through 
small advertisements in newspapers of interstate circulation, and. in 
other "·ays, that Kimball Tablets are an effective remedy for stomach 
trouble, ulc<'rs, gas pains, indigestion, constipation, intestinal tox
icity, bloating, dysp<:>psia, gastritis, acidosis, hyperacidity, nnd faultY 
elimination; that his preparation will "rid" the user of any ailment; 
that it is not a patent medicine; that it will remove the cause of anY 
ailment; that it will produce instant or positive results; that it will 
put a protective covering over the stomach membrane; thnt it will 
promote healing while taking care of digestion; that its use will 
maLic the stomach to rest; that it will produce lasting relief; th.at 
it will be bPn<'ficir~l regnnlless of the severity or durntion of the ail
ment or previous treatments used; that amazinO' results have bpell 

1:"> • 

experiencPd Ly persons who had little or no hope of rrgaining th<:>It 
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health; that it is sure to produce beneficial results, or that beneficial 
results are guaranteed; that over one hundred thousand chronic 
cases have been successfully treated; that regardless of how long you 
have been suffering, or how discouraged you are of ever being well 
again, "we positively guarantee results, or the treatment costs you 
nothing." 

In truth and in fact the preparation of itself is in no way a cure 
for any of the conditions mentioned above, nor does the actual thera
peutic value of the preparation warrant statements or representations 
that it will give relief to sufferers of such ailments or bring about any 
of the results claimed. The statements that one hundred thousand 
chronic cases have been successfully treated, and "results are guaran
teed, or the treatment costs you nothing," are untrue. 

PAR. 3. Only by a thorough diagnosis made by a competent physi
cian can the causes of the various stomach disorders named be ascer
tained and successfully treated. Respondent is not a physician and 
there is no medical doctor connected with respondent's business in 
any capacity. 

PAR. 4. Respondent clearly implies and represents, through the 
statements containeu in his advertising media, that he maintains a 
laboratory wherein his products are compounded, manufactured, or 
otherwise prepared for the market. In truth and in fact, respondent 
does not own, operate, or control any factory wherein his Kimball 
Tablets are made, but respondent purchases the Kimball Tablets, 
Which he advertises and sells, in commerce as aforesaid, from Shores
Mueller Company of Cedar Rapids, Iowa, which company manu
factures and prepares the tablets upon the order of respondent . 
. It is the common belief among the purchasing and consuming pub

he, that a superior grade of medicine can be purchased direct from 
the manufacturer thereof at a considerable saving in price. The 
representations made by respondent, as alleged in paragraph 4 hereof, 
ha'\"e the tendency and capacity to mislead and deceive the purchasers 
of respondent's stomach medicine into the belief that when they 
Purchase Kimball Tablets from respondent, they are dealing with 
the manufacturer of said tablets purchased and thereby are gaining 
an advantage by saving the miudleman's profit. 

PAR. 5. Respondent represents, in and by the advertising media 
d~s~ribed in paragraph 2 hereof, that II. B. Kimball, whose picture, 
llnhtary history and the history of the Kimball Tablets appear as 
Part of said advl'rtising, manufactures the respondent's stomach rem
edy, or is in some way connected with the business. On the contrary, 
II. n. Kimball sold the business, together with all the rights incident 

158!2lm--SD----93 
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thereto, to the respondent in 1930, and thereby severed all connec
tions with the respondent's business. 

PAn. 6. Respondent also represents that Kimball Tablets are pre
pared according to a formula of the late Dr. Sternberger of Ger
many, whereas in truth and in fact respondent has no knowledge 
whether or not the said formula was ever used by Dr. Sternberger 
or anyone else in the manufacture of stomach medicines. 

PAR. 7. Respondent employs as part of his advertising set up, 
purported testimonials in which statements are made by the persons 
giving said testimonials that the persons making said statements were 
or had been suffering from one or more of the stomach disorders 
herein referred to and that said persons had been cured or benefited 
by use of respondent's product when in truth and in fact the respond
ent was, and is, without knowledge as to the disease or diseases, if 
any, from which said persons were, or had been, actually suffering. 

Respondent also employs certain purported endorsements of his 
preparation by doctors and chemists when in truth and in fact none 
of said doctors or chemists are known to respondent and he is now, 
and has been, without knowledge as to whether any of them have 
endorsed his preparation or not. 

PAR. 8. The use by respondent of the representations hereinabove 
described has had, and now has, the capacity and tendency to mis
lead and deceive, and does mislead and deceive a substantial portion 
of the purchasing public into the belief that such representations are 
true, and to purchase substantial quantities of said stomach medi
cines from respondent in such erroneous belief. There are, among 
the competitors of respondent, as mentioned in paragraph 1 hereof, 
manufacturers and distributors of stomach remedies, who neither 
misrepresent their status as manufacturers nor the therapeutic value 
of their products in any way, who likewise advertise, sell, and dis
tribute stomach medicines among the various States of the United 
States and in the District of Columbia. By the representations 
aforesaid, trade is diverted to respondent from such competitors; 
thereby substantial injury is being, nnd has been, done by respondent 
to substantial competition in commerce as herein set out. 

PAn. 9. The above alleged acts and practices of respondent are all 
to the prejudice of the public and the respondent's competitors and 
~onstitute unfair methods of competition in commerce within the 
mtcnt nnu meaning of Section 5 of an Act of Congress, approved 
fieptember 2G, 1914, entitled "An Act to cren.te a Federal Tntdo 
Commission, to define its powers ami duties, nml for other purposes.'' 
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REPORT, FINDINGS AS TO THE F AC'TS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled, "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, on February 19, 1936, issued, and on 
February 21, 1936, served, its complaint in this proceeding upon re
spondent, John J. McCloskey, individually, and trading as H. B. 
Kimball Company, H. B. Kimball, and Kimball Laboratories, ch:ug
ing him with the use of unfair methods of competition in commerc~ 
in violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent's answer thereto, te,;timony 
and other evidence in support of the allegations of said complaint 
Were introduced by De 'Witt T. Puckett, attorney for ihe Commission,. 
before John L. Hornor and Robert S. Hall, examiners of the Com
lnission theretofore duly designated by it, and in opposition to th~ 
allegations of the complaint by E. V. Novotny, attorney for the 
respondent; and said testimony and other evidence were duly re
corded and fileu in the office of the Commission. Thereafter, the 
Proceeding regul_arly came on for final hearing bPfore the Commis
sion on the said complaint, the answer thereto, testimony aml other 
evidence, and brief in support of the complaint, no brief having bl:'en 
filed by respondent and no oral argument having been requPsted; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
~nterest of the public, and makes this its findings as to the facts and 
Its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. The respondent, John J. McCloskey, is an individ
Ual trading as H. B. Kimball Company, II. B. Kimball, and Kimball 
Laboratories. His place of business is :at 727 'Vest Wisconsin 
Avenue, Milwaukee, 'Vis. He is now, and since 1029 has been, en
gaged in the sale and distribution of a product called Kimball Tab
lets, a proprietary medicine advertised and sold ns a remedy anu 
cure for various disorders and ailments of the digestive system. 

1Vhen orders are received for respondent's tablets, he causes them 
to Le shipped from his place of business at Milwaukee, 'Vis., to the 
Purchasers thereof located at various points in the various States 
of the United Stutes other than the State of Wisconsm. S:tid tab
lets are shipped directly to the purchasers thereof chiefly by p:trcel 
Post. Since 1!>20, the respondent has maintained a constant cunent 
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of trade in said tablets, in commerce among and between the various 
States of the United States. 

At all times since respondent entered into said business, he has 
been in substantial competition with other individuals and with 
partnerships and corporations engaged in the sale and distribution, 
or in the manufacture, sale, and distribution, of preparations de
signed and sold as cures and remedies or as treatments for various 
disorders and ailments of the digestive system, in commerce among 
and between the several States of the United States and in the Dis
trict of Columbia. 

PAn. 2. The respondent has advertised, and is now adverti:;ing, 
said Kimball Tablets by pamphlets, labels, broadsides, form letters, 
testimonials and through advertisements inserted in newspapers of 
general interstate circulation. Respondent formerly advertised. his 
tablets by rauio, but has done no radio advertising during the past 
three years. Said Kimball Tablets have been, and are now, adver
tised and represented by respondent as a competent or effective rem
edy or cure for stomach trouble, ulcers, gas pains, indigestion, con
stipation, intestinal toxicity, bloating, dyspepsia, gastritis, acidosis, 
hyperacidity, faulty elimimtion and various other ailments and dis
orders of the digestive tract. He also represents that said tablets 
will "rid" the user of any ailment; that they will remove the cause 
of any ailment; that they will produce instant or positive results; 
that they will be beneficial regardless of the severity or duration of 
the ailment or previous remedies used; that beneficial results n.re 
guaranteed; and that 100,000 chronic cases have been successfully 
treated. 

PAn. 3. The qualitative formula for Kimball Tablets is: 
Calcium carbonate, Sodium bicarbonate, Magnesium oxide, Peppermint 

Vannlin, Oleoresin Ginger, Saccharin, Bismuth. 

Dased upon an examination of the prouuct and its qualitative 
formula by a governmental agency, and. upon the testimony of duly 
qualified members of the medical profession, it is iound that the 
?nly therapeutic value of said product is that of an antacid which, 
If properly administered, would temporarily neutralize O'astric hy· 
peracidity and would have a soothing effect on the mu~us lining 
of the stomach. 

The evidence establishes that the methou of treatin(l' disorders 
L.Hd ail~ents of the digestive tract, which is followed g~nerally bY 
the med.tcal profession, is, in all cases, to get a complete historY 
uf ~h~ patient's disord.er or ailment, whereupon an exhaustive diag· 
IlOSis Is made which oftentimes involves a determination of the blood 
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pressure, urine. tests, blood tests, and an X-ray examination. After 
the patient's disorder or ailment is discovered and the cause thereof 
determined, if possible, said disorder or ailment is treated in ac
cordance with certain standard methods of treatment employed by 
the medical profession for that particular disorder or ailment. 
Such treatment includes correcting the diet, administering certain 
Jnedicines in some cases and, in others, surgical operations. 

Disorders and ailments of the digestive tract arise from many 
causes and they are not all treated in the same manner. No one 
medicine or tablet alone is a competent anu effective remedy or cure 
for ailments or disorders of the digestive tract, irrespective of the 
cause thereof. Kimball Tablets do contain certain ingredients used 
in some palliative treatments which are administered for temporary 
relief of certain digestive disorders such as gas pains, intestinal 
toxic conditions, acidosis, bloating after meals, symptoms of dys
pepsia, and hyperacidity, but which have no effect on the causative 
factors of such conditions anu which do not serve as cures or reme
dies for such conditions. Said tablets, however, have no therapeutic . 
or beneficial value in the treatment of stomach trouble, ulcers of 
the stomach, constipation, indigestion, dyspepsia, gastritis and faulty 
elimination. They will not remove the cause of or "rid" the user 
of any ailment. They are not beneficial regardless of tlie duration 
or severity of the ailm£>nt, and they will not produce instant and 
Positive results. Beneficial results are not guaranteed and no 
chronic cases have ~en successfully treated or cured by the use 
of said tablets. Persons suffering from chronic disorders or ail
ments of the digestive tract have been known to use and rely on 
&uch preparations alone until their conditions became such that 
recovery was impossible. 

The testimony of a doctor who used Kimball Tablets in treating 
about fifty-five patients suffering from digestive disorders and ail
ments is substantially in accord with the other medical testimony 
adduced. His method of procedure in treating patients suffering 
from digestive disorders is in accordance with established methods 
of treatment above described. The witness testified that Kimball 
Tablets will not remove the cause of any ailment. 

Respondent's tablets are not generally sold upon a doctor's pre
~cription but are sold indiscriminately to purchasers who, relying 
11Pon the repre::;entations contained in respondent's advertising, at
tempt self-medication without consulting a doctor. 

PAR. 4. Until about two years ago respondent used the trade 
narnes "II. D. Kimball Laboratories," and ''H. D. IGmball Labora
tory," on his letterheads. The letterheads now read "II. B. Kimball 
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Company, formerly Kimball Laboratories." The trade names "H. B. 
Kimball Laboratories" and "Kimball Laboratories" still appear on 
certain of his advertising literature. 

It is the common belief among the purchasing and consuming pub
lic, that a superior grade of medicine can be purchased direct from 
the manufacturer thereof at a considerable saving in price and that 
other advantages can be obtained thereby. The use by respondent of 
the word "laboratory" or "laboratories" as a part of his trade name 
has had, and now has, the capacity and tendency to mislead, and has 
misled, purchasers of respondent's products into the belief that when 
they purchase said products from respondent, they are dealing with 
the manufacturer of said products purchased and thereby are gain
ing many advantages as a result thereof. Respondent has never 
owned, operated or directly and absolutely controlled a laboratory or 
manufacturing plant in which Kimball Tablets were compounded. 
In fact, said tablets are compounded for the respondent by Shores
Mueller Company of Cedar Rapids, Iowa, which company compounds 
the tablets upon the order of respondent. Respondent has never 
owned, operated or exercised any control over the Shores-Mueller 
Company. 

PAR. 5. Certain of respondent's advertising matter, which was also 
formerly used by II. D. Kimball, respondent's predecessor, carries a 
picture of H. D. Kimball in military uniform and a story about the 
origin and history of Kimball Tablets. According to said story, 
H. D. Kimball was a soldier in the late 'World 'Var and had the good 
fortune of being billeted with a family at Heimersheim, Germany, 
that had in its possession the formula for Kimball Tablets, said 
formula having been discovered by the late Dr. Sternberger, a 
chemist and physician of Heimersheim, Germany, and having been 
used in treating Dr. Sternberger's patients suffering from digestive 
disorders. Further, according to the story, Kimball obtained a copY 
of the formul~ and compounded Kimball Tablets in accordance 
therewith. The aforesaid advertising matter and the right to use 
the same were obtained from Kimball at the time respondent pur· 
chased the business from him. Respondent never knew Dr. Stern· 
berger or whether such person ever existed or whether the said for· 
mula was derived or obtained in the manner represented. The entire 
story is based upon hearsay. H. D. Kimball sold the business to 
respondent in 1929 and has not been connected with the business in 
any way since that time . 
. P~n. 6. The use by respondent of the representations set forth above 
m lus advertising literature hns had, and now has, the en pacity and 
tendPncy to, and does, mislead and deceive a substantial portion of 
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the purchasing public into the erroneous beliefs that said representa
tions are trM and that said preparation has the substantial thera
peutic value as a cure and remedy for many disorders and ailments 
as represented. Acting under the mistaken and erroneous beliefs 
induced by the false and misleading statements and representationa 
above referred to, the public has purchased a substantial volume of 
the respondent's products with the result that trade has been unfairly 
diverted to the respondent from his competitors likewise engaged in 
the sale and distribution, or in the manufacture, sale, and distribution, 
of cures and remedies or treatments for ailments and disorders of the 
digestive tract, who truthfully represent the efficacy and therapeutic 
value of their respective products and the status or character of their 
respective businesses. As a result thereof, a substantial injury has 
been done, and is now being done, by respondent to competition in 
-commerce among and between the various States of the United States 
-and in the District of Columbia. 

CONCLUSION 

The aforesaid acts and practices of the respondent John J. McClos
key, individually, and trading as II. B. Kimball Company, H. n: 
lGmball, and Kimball Laboratories, are to the prejudice of the public 
and of respondent's competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled "An 
.A.ct to create a Federal Trade Commission, to define its powers and 
<iuties, and for other purposes." 

ORDER TO CEASE AND DESIST 

.Tl~is proceeding having been heard by the Federal Trade Com-
1111SSlon upon the complaint of the Commission, the answer of re
spondent, testimony and other evidence taken before John L. Hornor 
an~ Robert S. Hall, examiners of the Commission theretofore duly 
?es1gnated by it, in support of the allrgations of said complaint and 
~n. opposition thereto, and brief in support of the complaint, no 
b tlef having been filed by respondent and no oral argument having 
tt'en tequesteu, anu the Commission having made its findings as to 

10 facts and its concl•1sion that said respondent has violated the 
Pro.visions of an Act of Congress approved September 26, HH4, 
~~titled, "An Act to create a Federal Trade Commission, to define 
1 8 Powers and duties, and for other purposes." 

.dlt is ordered, That the respondent, John J. McCloskey, indi
"1 ually and trading ns II. n. Kimball Company, II. D. Kimball, 
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and Kimball Laboratories, or trading under any other name, his 
agents, representatives and employees in connection with the offering 
for sale, sale and distribution of a medicinal product now designat
ed as "Kimball Tablets," or of any other medicinal product con
taining substantially the same ingredients, or possessing the same 
properties, sold under that name or any other name, in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from : 

A. Representing directly or through the use of testimonials or 
indorsements or in any other manner, 

1. That said product constitutes an effective and competent 
remedy or cure for, or has any therapeutic or beneficial value in the 
treatment of, stomach trouble, ulcers of the stomach, constipation, 
indigestion, dyspepsia, gastritis, and faulty elimination; 

2. That said product is an effective and competent remedy or cure 
for, or that it will remove the causes of, gas pain~, intestinal toxic 
conditions, acidosis, bloating after meals, and symptoms of dyspep
sia; provided respondent is not hereby prevented, however, from 
representing said product as a palliative treatment for temporary 
relief of such conditions; 

3. That said product will remove the cause of, or rid the user of, 
any disease, disorder or ailment whatever; 

4. That said product is beneficial regardless of the duration or 
severity of the ailment and that chronic cases have been successfullY 
treated by the use thereof; 

5. That said product will produce instant and positive results and 
that beneficial results are guaranteed. 

D. Representing, through the usc of the word "laboratory" alone 
or in conjunction with any other word, or through the use of anY 
other word or words of similar import and. meaning, or through 
any device, that he is the manufacturer of said product until-and 
unless he owns, operates, or directly and absolutely controls tt 

laboratory wherein said products are compounded by him. 
. C. Representing through the use of pictorial representations or 
m any manner: 

1. That II. n. Kimball is connected with the said business; 
2. That said product is compounded in accordance with a formult~ 

discov:red by .a Dr. Sternberger of Germany or by any other persoil 
who <ltd not m fact discover the said formula. 

It is fu:ther O'l'dered, That the respondent shall, within GO dn,YS 
after service upon him of this order file with the Commission 1\ 

rep.ort in writing setting forth in detail the manner and forll1 iil 
wlnch he has complied with this order. 
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IN THE MATTER OF 

JULIUS GOODMAN & SON, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. ri OF AN ACT OF CONGRESS APPROVED s.EPT. 26, 1914 

Docket 8028. Complaint, Jan. 5, 193"1-Decision, Nov. 22, 1931 

'Where a corporation engaged, in retail jewelry business, in offer and sale, to 
customers and prospective customers in various States and in the District 
of Columbia, of new silverware and of secondhand silverware purchased 
by it from various sources and, in some instances, reconditioned and reno· 
vated at a cost which was generaUy lower than cost to 1t of new and 
unused silverware of similar quality, and enabled thereby to sell same at 
substantially lower prices than those at which competitors engaged in sale 
of new silverware were able to sell similar new products, and with appear
ance, in most instances, of new silverware which had never been used-

Sold its said used and renovated silverware with no mark, symbol or statement 
thereon or in connection therewith, or in the advertisements thereof to 
indicate same was not new, and without disclosing fact it had been previ
ously used, then renovated and reconditioned, and under such circumstances 
as to indicate that 1t was new silverware, and failed, in its advertisements 
in newspapers and magazines in gen~ral circulation throughout the United 
States, to dbclose secondhand or reconditioned nature of silverware thus 
offered by 1t; 

'With tendency and capacity to mislead and deceive a substantial portion of 
purchasing public into erroneous belief that said used and renovated silver
ware wns new and unused, and with result that, by reason of such mistaken 
and erroneous belief induced by said advertisements and representations, 
number of the consuming public bought considerable volume of its said 
silverware and trade was unfairly diverted to it from those likewise 
engaged In sale of new nud unused or used silverware, and who truthfully 
advertise their products; to the substantial injury of competition 1n 
commerce: 

lield, That such acts and practices were to the pt·ejudlce of the public and 
competitors and constituted unfair methods of competition. 

neforc Mr. Robert 8. Hall, trial examiner. 
Mr. George Foulkes for the Commission. 
Mr. 0. Rudolph John.9on, of Memphis, Tenn., for respondent. 

CoMrLAINT 

Pursuant to the provisions of nn Act of Congress, approved Sep· 
t~mber 2G, 1914, entitled "An Act to create a Federal Trade Commis· 
;on, to define its powers and duties, and for other purposes," tho 
~ederal Trade Commission, having reason to believe that Julius 

00dman & Son, Inc., is a corporation, hereinafter referred to as re· 
spondent, has be~n and is using unfair methods of competition in 
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commerce, as "commerce" is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, Julius Goodman & Son, Inc., is a cor
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Tennessee, with its principal office and 
place of business located at 43 South Main Street, Memphis, Tennessee. 
Respondent is now, and for more than two years last past has been, 
engaged in the retail jewelry business and in the sale and offering 
for sale of new and used silver tableware to customers and pros
pective customers located in various States of the United States. 

PAR. 2. Said respondent, being engaged in business as aforesaid, 
causes and has caused said tableware, when sold, to be transported 
from its office and principal place of business in the State of Ten
nessee to purchasers thereof located in various other States of the 
United States. There is now, and has been during the time herein
above mentioned, a constant current of trade and commerce in said 
new and used silver tableware so distributed and sold by respondent 
between and among the various States of the United States and in 
the District of Columbia. 

In the course and conduct of its said business said respondent 
was, and is in substantial competition with other corporations, in
dividuals, firms, and partnerships likewise engaged in the sale and 
distribution of new and used silver tableware, in commerce between 
and among the various States of the United States and in the Dis
trict of Columbia. 

PAR. 3. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent, for more than two years last past has 
bought and still buys, second-hand, old, and used silver tableware, 
which it has caused and now causes to be renovated and recon
ditioned. Respondent has caused advertisements to be inserted in 
newspapers and magazines having a general circulation throughout 
the United States in which it has represented and now represents 
that said old second-hand and used silver tableware is new and 
unused. 

Certain advertising matter used by said respondent in making said 
repr~sentation is herein set out as illustrative of said representation, 
but IS not all inclusive. Such advertisements are as follows: 

$3::i0.00 Sterling Silver French llorder Coffee Service 
Present regular price $700.00 

Our Price $3::i0.00 
$350.00 • 
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Sterling silver French Border Co:tree Service. Present regular price $700.00. 
Our price $350.00. Will send on approval. 

We have in stock a number of pieces of this well known silver, such as 
compotes, baskets, vases, and centerpieces priced on the same basis 'as the 
coffee service. 

The above Is only one of the many tea and coffee services we have in our 
stock of unusual silver which is one of the largest in the United States. 

We also o:trer an unusual opportunity to fill In on your fiat silver patterns, 
such as, 

Cambridge 
Louis XV 
Lily 
Luxembourg 
Canterbury 
Frontenac 

Pompadour 
Brldalllose 
Versailles 
Violet 
Old English 
Lancaster 

We have in stock the above and many others. 

Orange Blossom 
Norfolk 
Buttercup 
Strasbourg 
Chantilly 
Chrysanthemum 

Said silver tableware so advertised and sold by respondent has 
the appearance of new tableware, which has never been used, and 
H is sold by respondent without disclosing the fact that it had been 
previously used, then renovated and reconditioned, and is sold under 
such circumstances to indicate that it is new tableware. Respondent 
has sold, and now sells said tableware without any marking, symbol, 
or statement on or about it, or in the advertisements describing the 
same, indicating that it is not new silver tableware. 

The cost to respondent of obtaining, renovating and reconditioning 
said tableware is much less than the cost to tableware manufac· 
turers of manufacturing and selling new tableware of similar quality~ 
a.nd respondent is thereby able to sell its said products at substan
tially lower prices than manufacturers of new tableware can sell thei:r 
Products of the same or similar quality. 

PAn. 4. It is the common belief and understanding of the pur
chasing public that silver tableware, having the appearance of new 
and unused tableware, is in fact tableware which is new and unused. 
The purchasing public, when buying silver tableware having the ap
pearance of being new and unused and without any marking, symbol, 
or statement on or about said tableware, or the advertisements de. 
~cribing the same, clearly indicating that said tableware is not in 
net new or unused, are entitled to receive new tableware and not 

second-hand, old, and used tableware which has been renovated and 
lllade over. 

PAR. 5. The acts and practices of respondent in offering for sale 
:nd selling said second-hand silver tableware had, and now has, a. 
~ndency and capacity to mislead and deceive a substantial portion 

0 
the purchasing public into the purchase of said second-hand, old 

and used silver tableware which has been renovated and made over by 
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respondent, in the erroneous belief that they are purchasing new 
and unused silver tableware. Said acts and practices of respondent 
have had, and do have the tendency and capacity to induce prospec
tive customers to answer respondent's advertisements and to pur
chase respondent's silver tableware, and unfairly to divert trade 
to respondents from competitors engaged in the sale of new and 
used silver tableware, and who truthfully advertise their products. 
Further, as a direct consequence of the misleading and erroneous 
belief induced by the advertisements and misrepresentation of the 
respondent, as hereinabove enumerated, a number of the consum
ing public purchased a substantial volume of respondent's recon
ditioned silver tableware with the result that trade has been unfairly 
diverted to respondent from corporations, firms, partnerships, and 
individuals likewise engaged in the business of selling new and used 
silver tableware, and who truthfully advertise their products. As 
a result thereof, substantial injury has been done, and is now being 
done by respondent, to competition in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

PAn. 6. The above and foregoing acts, practices, and representa
tions of respondent have been, and are, all to the prejudice of the 
public and respondent's competitors, and constitute unfair methods 
of competition in interstate commerce within the intent and mean
ing of Section 5 of an Act of Congress, approved September 26, 
1914, entitled "An Act to create a Federal Trade Commission, to 
tlefine its powers and duties, and for other purposes." 

REPoRT, FINDINGS AS 'l'O THE Ii'Aors, AND OnDER 

Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled "An Act to create a Federal Trade 
Commission, to define its powers and duties, and :for other purposes,'' 
~he Federal Trade Commission, on January 5, 1937, issued and served 
Its complaint in this procceuing upon respondent, Julius Goodman 
& Son, Inc., a corporation, charging it with the use of unfair metho?s 
of competition in commerce in violation of the provisions of s:ud 
act. After the issuance of saiu complaint and the filing of respond· 
ent's answer thereto, testimony anu other eviJeuce in support of 
the allegations of ~aiJ complaint were introduceJ by DeWitt T. 
Pu?kett, attorney for the Commission, before Robert S. Hall, es
~rnmer ~f. the Commission, theretofore duly designated by it, and 
m oppo~nt10n to the allegations of tho complaint by Ruuolph Joh~
son, attol'llcy for the respondent; and said testimony and other evl· 
(lence were duly recorded and filed in the office of the Commission. 
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Thereafter, the proceeding came on for final hearing before the 
Commission on the said complaint and answer thereto, testimony 
and other evidence, and brief in support of the allegations of the 
complaint, no brief having been filed by respondent and oral argu
lnent having not been requested, and the Commission having duly 
considered the same, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 

FINDINGS .AS TO THE FACTS 

PARAGRAPH 1. Respondent, Julius Goodman & Son, Inc., is a cor· 
poration organized, existing, and doing business under and by virtue 
oi the laws of the State of Tennessee, with its principal office and 
place of business located at 43 South Main Street, Memphis, Tenn. 

Respondent is now, and for approximately five years last past has 
been, engaged, under· its present corporate name, in the retail jewelry 
business and in offering for sale and selling new and used silverware 
to customers and prospective customers located in various States of 
the United States and in the Di:>trict of Columbia. 

The businPss is nndPr the control of .Tnlius Goodman and has been 
in existence since the year 18()5. Re.spondent's gross dollar Yolume 
of business for tlH3 year 193() was approximately $250,000. 

PAR. 2. Respondent's merchandise is sold throughout the United 
States and in many foreign countries. 'Vhen orders are received 
for respondent's merchandise, it is shipped from respondent's place 
of business in Memphis, Tenn., to the purchasers thereof at their 
respective locations, some of which are in States of the United States 
other than the State of Tennessee, and some of which are in foreign 
countries . 
. There is now and has been during the time hereinabove men

honed a constant current of trade and commerce in said new and 
Used silverware so distributed and sold by respondent between and 
atnong the various States of the United States and in the District 
of Columbia. 
. In the course and conuuct of its business respondent was, and is, 
In substantial competition with other corporations and with part
~.erships and individuals likewise engaged in the sale and distribu
t:on of new and u~eu silverware in commerce between and among 
Cle various States of the United States and in the District of 

o1umbia. 
PAn. 3. Respondent's silverware consists of new and unused silver 

afnd second-hand or useu silverware which respondent purchases 
rotn . varwus sources. 
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In some instances respondent reconditions and renovates the used 
silverware and offers it for sale to the purchasing public. 

In the course of the operation of its business, respondent has caused 
advertisements to be inserted in newspapers and magazines having 
a general circulation throughout the United States in which adver
tisements the fact that said silverware was second-hand or recon
ditioned was not disclosed. The following advertisement is illus
trative of said representations but is not all inclusive: 

(Picture of Silver Spoons) 

UNUSUAL OPPORTUNITY 

Is otiered you to match your obsolete, Inactive and older patterns of silver 
flatware at reasonable prices. 

Baronial 
Bridal Rose 
Buttercup 
Canterbury 
Chrysanthemum 
Colonial 
Frontenac 

Georgian 
King Edward 
Lancaster 
Les Cinq Fleurs 
Lily 
Louis XV 
Luxembourg 

Norfolk 
Old English 
Paul Revere 
Rosalind 
Versailles 
Violet 

We have accumulated a stock of the above and many others. We also carry 
one of the largest stocks of unusual silver shown In the United States. 

Silver sent on approval 

JULIUS GOOD.M:AN & SON, INC. 
43 South Main Street 

Memphis Tennessee 

(Picture of Silver Service Set) 

$975.00 

8-piece sterling silver service Chantllly Pattern made by Gorham Co. Orlgi· 
nal cost approximately $2025.00. In perfect condition. Wlll send on approval. 

This is only one of the many Tea Services and values from our stock of fine 
and unusual silver which is one of the largest in the United States. 

We also offer an unusual opportunity to fill in on your fiat silver patterns, 
such as, 

Cambridge Pompadour Orange Blossom 
Louis XV Bridal Rose Norfolk 
Lily Versailles Buttercup 
Luxembourg Violet Strasbourg 
Canterbury Old English Chantilly 
Frontenac Lancaster Chrysanthemum 

.We have in stock the above and many others. Correspondence solicited. 

JULIUS GOODMAN & SON, INC. 
43 South Main Street, 
Memphis, Tennessee, 
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Respondent's silverware so advertised and sold as aforesaid had 
the appearance, in most instances, of new silverware which had never 
been used. 

Respondent has sold said used and renovated silverware without 
disclosing the fact that it has been previously used, then renovated 
and reconditioned, and under such circumstances as to indicate that 
it was new silverware. 

In some instances prospective customers made inquiry as to whether 
or not respondent's silverware was new or used merchandise, and 
were advised by respondent that the silverware was used and recon
ditioned silverware, if such was the case. 

Respondent has in the past sold its used and renovated silverware 
without any marking, symbol, or statement on or about it or in its 
advertisements indicating that such silverware was not new 
silverware. 

On or about December 4, 1936, respondent changed its advertising 
policy and in all its advertisements subsequent to December 4, 1936, 
respondent represented, or otherwise indicated that its old recondi
tioned silverware was, in fact, silverware that had been previously 
Used then reconditioned. 

PAn. 4. The cost to respondent of obtaining, renovating and recon
ditioning said silverware is generally lower than the cost to respond
~llt of new and unused silverware of similar quality, and respondent 
is thereby able to sell its said products at substantially lower prices 
than competitors engaged in the sale of new silverware can sell 
similar new silverware. 

When buying silverware having the appearance of new and unused 
silverware and without any marking, symbol, or statement on or 
about said silverware, or in the advertisements describing the same, 
·clearly indicating that said silverware is not, in fact, new or unused, 
t~e purchasing public believes, and is entitled to believe, that such 
Silverware is new silverware and not second-hand, old, and used 
silverware which has been renovated and made over. 

PAn. 5. Respondent's misrepresentation concerning its silverware 
as hereinabove set forth in its advertising in newspapers, pamphlets, 
and other advertising literature had, and now has, the tendency and 
~apacity to mi'!>lead and deceive a substantial portion of the purchas
Ing public into the erroneous belief that said used and renovated 
silverware was new and unused silverware. 

As a direct result of this mistaken and erroneous belief induced by 
advertisements and misrepresentations of respondent, as hereinabove 
enumerated, a number of the consuming public purchased a consid
terable volume of respondent's silverware with the result that trade 
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has been unfairly diverted to respondent from corporations and part
nerships and individuals likewise engaged in the business of selling 
new and unused, or used, silverware and who truthfully advertise 
their products. 

As a result thereof substantial injury has been done, and is now 
being done, by respondent to competition in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

CONCLUSION 

The aforesaid nets and practices of the respondent, Julius Good
man & Son, Inc., a corporation, are to the prejudice of the public and 
of respondent's competitors, and constitute unfair methods of com
petition in commerce, within the intent and meaning of Section 5 of 
an Act of Congress approved September 26, 1914, entitled "An Act to 
create a Federal Trade Commission, to define its powers and duties~ 
and for other purposes." 

OHDEH '1'0 CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Commis
sion upon the complaint of the Commission, the answer of respond
ent, testimony aml other evidence, taken by Robert S. Hall, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
nnJ. brief of counsel for the Commission, no brief having been filed 
by respondent and oral argument having not been requested, and the 
Commission having made its findings as to the facts and its con
clusion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1014, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

It is ordered, That the respondent, Julius Goodman & Son, Inc., a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of used, 
old, and reconditioned silverware in interstate commerce, or in the 
District of Columbia, do forthwith cease and desist from~ 

Representing directly, or through failure to disclose the true 
nature, character, and condition thereof, that said old, used, and 
reconditioned silverware is new. 

It is further ordered, That the respondent shall within 30 days 
after service upon it of this order file with the Commission a report . . . . ' . 
Ill wntmg settmg forth in detail the manner and form in which It 
has complied with this order. 
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IN THE l\IATTER OF 

BLOOMINGDALE BROTHERS, INC. 

COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. IS OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 

Doclcet 3176. Complaint, July 17, 1937-Decision, Nov. :132, 1937 

Where corporate department store operator, engaged in sale and distribution 
ot women's wearing apparel and other allied products, to purchasers in 
other States, in substantial competition with those engaged in sale and 
distribution of such apparel and products in various States and in Dis
trict of Columbia; in advertising its said merchandise In newspapers of 
interstate circulation-

Represented, designated, and referred to certain dresses as "Windsor Crepe" 
and certain blouses as "IJeim Crepe," notwithstanding fact garments thus 
advertised and offered were not composed of silk, product of cocoon of 
silkworm, as long definitely understood iu mind of consuming public 
from word "silk," and were not products thereof, long and still held in 
great public esteem and confluence for their preeminent qualities, nor silk 
as understood from word "Crepe," without descriptive qualification, as 
applied to wearing apparel, as meaning one of terms applied to fabrics 
resulting from different types of weaving of silk fiber, and as meaning 
fabric ma<le from cocoon of silkworm, and, ns commonly known and under
stood by public generally, "silk"; 

With capacity and tendency to mislead portion of purchasing public into 
erroneous belief that such articles were made of silk, and to cause them 
to purchase same on account of such erroneous beliefs, and to divert trade 
unfairly to it from competitors; to the substantial injury of competition 
in commerce : 

Held, That such acts and practices were to the prejudice of the public aml 
competitors and constituted unfair methods of competition. 

Mr. Astor Ilogg for the Commission. 
Proskauer, Rose & Pask·us, of New York City, for respondent. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved ~ep
te~nber 26, 1914, entitled "An Act to create a Federal Trade Com
nussion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission having reason to believe that Blooming
dale Brothers, Inc., hereinafter referred to as respondent, has been 
~nd now is using unfair methods of competition in commerce, as 
~ommerce" is defined in said act, and it appearing to the Commis

Sion that a proceeding by it in l"l'SIWet thereof would be in the public 
158121m-39--94 
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interest, hereby issues its complaint stating its charges in that respect 
as follows: 

PARAGRAPH 1. Respondent, Bloomingdale Brothers, Inc., is a cor
poration organized, existing and doing business under and by virtue 
of the laws o£ the State of New York, with its office and principal 
place of business located at Lexington A venue and 59th Street in the 
dty of New York in said State. It is now, and for many years last 
past has been, engaged in the business of operating a department 
store from which it sells, among other things, women's wearing 
apparel. It sells and has sold and distributed such wearing apparel 
to members of the purchasing public located in the various States of 
the United States and in the District o£ Columbia. Respondent 
canses, and during the time herein mentioned has caused, its articles 
of merchandise, when sold, to be shipped from its place of business 
in New York, N.Y., to the purchasers thereof located in the various 
States of the United States other than the State of New York. There 
is now, and has been at all times mentioned herein, a constant current 
of trade and commerce by said respondent in said merchandise so sold 
by it between and among the various States of the United States. 
Respondent is now, and at all times herein mentioned has been, in 
substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale and distribution of 
women's wearing apparel and other allied products in commerce be
tween and among the various States of the United States and in the 
District of Columbia. 

PAR. 2. In the course anll conduct of its business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
said wearing apparel, caused, and now causes, advertising matter 
to be inserted in newspapers having interstate circulation. In said 
advertising matter certain dresses \Yere and are represented, desig
nated and referred to as "'Windsor Crepe." In other of its news
paper advertising certain blouses were and are represented, desig
nated and referred to as "Heim Crepe." 

Such statements and representations on the part of respondent 
serve as representations to members of the public that such items of 
wearing apparel so advertised and offered for sale are and were silk 
products. The representations hereinabove set forth are and were 
grossly false and misleading in that said items of wearing apparel 
so represented, designateu and referred to are not and were not com
posed of silk, the product of the cocoon of the silk worm, but were 
composed of materials other than silk. 

PAn. 3. The word "silk" for many years past has had and still has, 
in the mind of the consuming public, a definite and specific meaning, 
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to wit: The product of the cocoon of the silk worm. Silk products 
for many years have held and still hold great public esteem and con
fidence for their preeminent qualities. Silk fibre has long been 
woven into a variety of fabrics. A variety of distinctive terms have 
been applied to the fabrics resulting from different types of weaving 
Df silk fibre. Dress goods and other items of women's wearing ap
parel designated, described and referred to as "crepe" have been for 
a long time and at the present time still are associated in the public 
mind with a fabric made from the cocoon of the silk worm, com
monly known and understood by the public as silk. 

PAR. 4. The use by respondent of the representations set forth 
herein have had and now have the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous beliefs that such representations are and were true and to 
cause them to purchase such items of wearing apparel on account of 
such erroneous beliefs engendered as above set forth. There are, 
among the competitors of respondent, as mentioned in paragraph 1 
hereof, corporations, individuals, partnerships and firms engaged in 
the sale of women's wearing apparel who do not misrepresent the kind 
of wearing apparel offered for sale. By use of the representations 
aforesaid, trade has been, and is, unfairly diverted to respondent from 
said competitors and thereby substantial injury is being, and has 
been, done by respondent to competition in commerce as herein set 
out. 

PAR. 5. Tlte above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and of respondent's com
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of the Act of Congress 
entitled "An Act to create a Federal Trade Commission, to define its 
Powers and duties, and for other purposes," approved September 26, 
1914. 

REPORT, MoDIFIED FINDINGS AS TO TilE FACTs, AND OnDER 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
Jnission, to define its powers and du6es, and for other purposes," the 
Federal Trade Commission, on the 17th day of Jnly 1937, issued and 
subsequently served its complaint in this proceeding upon respondent, 
Blooming-dale Brothers, Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
Provisions of said act. After the issuance of said complaint and 
the filing of respondent's answer thereto, ,V. T. Kelley, Chief Counsel 
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for the Federal Trade Commission, and Proskauer, Rose & Paskus, 
counsel for the respondent, executed a stipulation as to the facts 
wherein it was agreed that the statement of facts therein rec.ited 
might be taken as the facts in this proceeding and in lieu of testi~ 
mony in support of the charges stated in the complaint or in oppo~ 
sition thereto, and that the Comm.ission might proceed upon such 
statement of facts to make its report, stating its findings as to the 
facts (including inferences which it may draw from the said stipu~ 
lated facts) and its conclusion based thereon, and enter its order 
disposing of the proceeding without the presentation o£ argument 
or the filing of briefs. Said stipulation as to the facts was sub~ 
sequently approved by the Commission and was duly recorded and 
filed in the office of the Commission. Thereafter the proceeding 
regularly came on for final hearing before the Commission on said 
compla.int, the answer thereto and said stipulation as to the facts; 
and the Commission, having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the fucts and 
its conclusion drawn therefrom: 

FINDINGS AS TO TilE FACTS 

PARAGRAPH 1. Respondent, Bloomingdale Brothers, Inc., is a corpo· 
ration, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with .its office and principal place 
of business located at Lexington Avenue and 59th Street in the city 
of New York in Sttid State. It is now, and for many years last 
past has been, engaged in the business of operating a department 
store from which it sells and distributes women's wearing apparel 
and other allied products. It sells, and has sold and distributed, 
such articles of merchandise to members of the purchasing public 
located in various States of the United States and in the District 
of Columbia. It causes, and during the time herein mentioned has 
caused, its sa.id articles of merchandise when sold, to be shipped frolll 
its place of business in New York, N. Y., to the purchasers thereof 
located in the various States of the United States other than the State 
of New York. Rflspondent is now, and at all times herein men~ 
tioned has been, in substantial competition with other corporaHons 
and with persons, firms, and partnerships encrao·ed in the sale and 
distribution of women's wearing apparel and ""otl1er allied products, 
in the various States of the United States and in the District of 
Columbia, some of which said competitors sell and distribute their 
merchandise in commerce among and between the various States of 
the United States. 
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PAR. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
its said merchandise, caused, and now causes, advertising matter to 
be inserted in newspapers having an interstate circulation. In said 
advertising matter, certain dresses were represented, designated and 
referred to as "Windsor Crepe," without a modifying word to indi
('ate the fibre of which the fabric was made. In other of its news
Paper advertising, certain blouses were represented, designated and 
referred to as "Heim Crepe," without a modifying word to indicate 
the fibre of which the fabric was made. 

PAR. 3. In the manner and through the means above stated, re
spondent represented, and represents, to members of the purchasing 
Public that such products so advertised and offered for sale were 
silk products. The said items of women's wearing apparel so repre-· 
~entecl, designated and referred to herein were not composed of silk, 
the product of the cocoon of the silk worm, but were composed of 
lnaterials other than silk. 

PAR. 4. The word "silk" for many years last past has had, and 
E>till has, in the mind of the consuming public, a definite and specific 
llleaning, to wit: The product of the cocoon of the silkworm. Silk 
Products for many years have held and still hold great public es
teem and confidence for their preeminent qualities. Silk fibre has 
long been woven into a variety of fabrics. A variety of distinctive 
tE>rms have been applied to the fabrics resulting from different types 
'()f Weaving of silk fibre. vVomen's wearing apparel designated, de
bcribed or referred to as "crepe," when used alone, without a modi
fying word, descriptive of the fibre from which they are made, have 
been for a long time, and at the present time still are, associated in 
the public mind with a fabric made from the cocoon of the silkworm, 
commonly known and understood by the public as "silk." 

PaR. 5. The use by the respondent of the representations set forth 
herein have had and now have the capacity and tendency to mis
lead a portion of the purchasing public into the erroneous belief 
that such articles were made of silk and to cause them to purchase 
fUch articles on account of such erroneous beliefs. The representa
tions made by respondent as aforesaid are deceptive and misleading 
and have the capacity and tendency unfairly to divert trade to re
~Pondent from competitors. Thereby, substantial injury is being 

one and has been done by the respondent to competition in com
Jneree as herein set out. 

CONCLUSION 

n :rhe aforesaid acts and practices of respondent, Bloomingdale 
10thers, Inc., are to the prejudice of the public and of respondent's 
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competitors, and constitute unfair methods of competition in com~ 
merce within the intent and meaning of Section 5 of an Act of Con
gress approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of the re
spondent, and a stipulation as to the facts executed by "\V. T. Kelleyt 
Chief Counsel for the Federal Trade Commission, and Pro:;;kauer, Rose 
& Paskus, counsel for the respondent, the filing of briefs having been 
waived, and the Commission having made its findings as to the 
facts and its conclusion that the said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, en
titled "An Act to create a Federal Trade Commission, to define its. 
powers and duties, and for other purposes." 

It i8 ordered, That the respondent, Bloomingdale Brothers, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of its merchandise, 
women's wearing apparel and dress goods, in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from 

Using the word "crepe" or any other word of similar import and 
effect to describe, advertise, brand or label any product which is not 
composed wholly of silk, the product of the cocoon of the silkworm, 
unless there is used in immediate connection and in conjunction with 
said word "crepe," in letters of equal size and conspicuousness, a 
word or words accurately describing the material or materials frolll 
which said products are actually made. 

It i8 further ordered, That the respondent shall within 30 days 
after the service upon it of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 



HEALTH GUARD, INC, 1461 

Syllabus 

IN THE MATTER OF 

HEALTH GUARD, INC. 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. IS OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 287'1. Complaint, July 15, 1936-Decision, Nov. 21, 1937 

Where a corporation engaged, among other things, in manufacture, sale and 
distribution of its so-called "Health Guard," mechanical device for attach
ment to gas beaters and stoves to rem.ove or reduce amount of carbon 
monoxide gas expelled therefrom and in marketing, chiefly, through depart
ment stores, jobbers and mall order houses throughout the United States, 
its product in substantial competition with others engaged in manufac
ture, sale, and distribution, or in sale and distribution, in commerce among 
the various States and in the District of Columbia, of stove pipes and of 
other devices and attachments for similar use on gas-burning appliances, 
air-conditioning vents and gas heaters; in advertising its said device 
through newspapers, folders, circulars, labels attached thereto, and in 
various other ways-

Represented that use thereof on gas appliances would change carbon monoxide 
gas passing through such device to a harmless substance, and that it was 
etrectlve and sure iu operation and protected against dangers of carbon 
monoxide poisoning, and constituted safe substitute for stove pipes, use 
of which it ronde unnecessary, facts being said device, thus attached, 
would not change carbon monoxide contained in products of combustion 
emitted thereby to a harmless gas, was not simple and sure in operation. 
would not protect user from dangers of carbon monoxide poisoning, and 
did not constitute safe substitute for stove pipes; 

With capacity and tendency to mislead and deceive substantial portion of 
trade and public into erroneous beliefs that device in question constituted 
such 11 safe substitute and hnd the qualities or properties and result 
attributed to it as above set forth, and would protect user from dangers of 
aforesaid poisoning, and with result that publlc, as consequence of mis
taken and erroneous beliefs induced by sucb false and misleading repre
sentations, purchased substantial volume of its said devices in preference 
to those of competitors, and trade was unfairly diverted to it from com
petitors engaged In manufacture, sale, and distribution, or in sale and 
distribution, of stove pipes and other devices used to remove from rooms 
carbon monoxide gas emitted !rom gas-burning appliances, and of devices 
used to prevent carbon monoxide poisoning, and who in no way mis
represent e1rectlveness, !unction, or purpose of their respecti;e products; 
to the substantial Injury of competition In commerce: 

lield, That such acts and practices were to the prejudice of the publlc and 
competitors and constituted unfair methods of competition. 

Before 11/ r. John L. H o1'1Wr, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Saperston, McNaughtan & Saperston, of Buffalo, N. Y., for 

respondent. 



1462 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 25 F.T. C. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that Health 
Guard, Inc., a corporation, hereinafter referred to as the respondent, 
has been, and is, using unfair methods of competition ·in commerce, as 
"commerce" is defined in said act, and it appearing to the said 

' Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

P ARAGRAPII 1. Health Guard, Inc., is a corporation, organized and 
existing under the laws of the State of New York, with its office and 
principal place of business located at 110 E. Utica Street, in the city 
of Buffalo, State of New York. Respondent is now, and for more 
than one year last past, has been, engaged in manufacturing, adver
tising, and selling a safety appliance, designated "Health Guard" 
and designed to remove carbon monoxide from gases produced by 
radiant-type stoves. In the course and conduct of its business, re
spondent causes said appliances, when sold, to be transported from 
its place of business in the State of New York into and through 
various States of the United States and the District of Columbia, to 
the purchasers thereof located in other States of the United States 
and the District of Columbia. In the course and conduct of its busi
ness aforesaid, respondent is now, and for more than one year last 
past, has been, in substantial competition with other individuals, 
partnerships, firms, and corporations engaged in the business of man
ufacturing and selling devices and appliances designed to protect 
consumers against the danger of poisonous gases in commerce be
tween and among the various States of the United States and the 
District of Columbia. 

PAR. 2. The device manufactured by respondent as aforesaid, con
sists of a sheet metal container cylindrical in shape, and approxi
mately 6 x 2% x 7% inches in size. The interior is loosely packed 
with lathe turnings or curled strands of nickel. At one side, near 
the bottom of the container is a hole fitted with a collar which con
nects with the flue of the heater. The top of the container is covered 
by a lid perforated to form a screen having holes * inch square. 
The products of combustion from the heater enter the device at the 
bottom, pass through the filler and out through the holes in the lid. 
Pure nickel, when raised to a tE-mperature of about ()00° Fahrenheit, 
absorbs or adsorbs carbon monoxide and acts as a catalytic agent in 
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the transformation of this gas into carbon dioxide. This action 
ceases when the catalytic agent has reached the saturation point. 
Respondent's said appliance when used on the type of heater or stove 
for which it is advertised and sold has no appreciable effect upon 
carbon monoxide generated by gas combustion. 

PAR. 3. In the course and conduct of its business, respondent has 
made, and is making, false and misleading statements and representa
tions in advertisements, circulars, pamphlets, labels, letters, window 
displays, and otherwise, as follows: 

The Health Guard is simple and sure in operation. It contains a catalyst 
that oxidizes the deadly, poisonous carbon monoxide, changing it to a harmless 
gas. 

The only safe device for eliminating unsightly pipes on stoves and radiant 
heaters. 

For Health and Economy use a Health Guard. 
The Health Guard (patented) contains a catalyst that will oxidize (change) 

deadly, poisonous carbon monoxide that passes through it to a harmless gas. 
The first and only completely safe substitute for stove pipes. 
Positively converts stove fumes into harmless gas. 
No Carbon Monoxide fumes. Own a "Health Guard." A protector from· the 

dangers of carbon monoxide! Attach a Health Guard to your radiant heater 
for safety's sake. It traps dirt and saves gas. 

No longer is it necessary to put up with an unsightly stove pipe on your gas 
range--or to endanger your health or even your life with carbon monoxide 
thrown off by a pipeless radiant heater due to incomplete combustion. 

Now, for the first time you can replace an unsightly pipe with a device that 
oxidizes deadly carbon monoxide to relatively harmless carbon dioxide-thereby 
preventing carbon monoxide poisoning. Tests made by eminent chemists and 
testing laboratories prove it. 

In truth and in fact said statements and representations were and 
are false and misleading in that the said device does not oxidize car
bon monoxide and does not change carbon monoxide to a harmless gas ; 
it is not the only device for eliminating unsightly pipes on stoves and 
radiant heaters; the catalyst contained in said "Health Guard" will 
not oxidize or change carbon monoxide into a harmless gas; it is not 
the only substitute for stove pipes; said appliance will not protect the 
user from the dangers of carbon monoxide, and will not prevent 
carbon monoxide poisoning. 

PAR, 4. There are among the competitors of respondent engaged in 
the manufacture and sale of safety devices and appliances as men
tioned in paragraph 1 hereof corporations, firms, partnerships, and 
individuals who manufacture and sell safety devices and appliances 
and who truthfully represent their products in their advertising and 
Upon their stationery, pamphlets, circulars, and otherwise. 

PAR. 5. The representations by respondent as set forth in para
graph 3 hereof have a capacity and tendency to, and do mislead and 
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deceive the purchasing public into the belief that they are true and 
that the use of said appliance will accomplish the results set out in 
the advertisements, circulars, pamphlets and labels aforesaid; and 
they further have the capacity and tendency to, and do, cause pur
chasers of said appliance to remove flues or other means of removing 
carbon monoxide-containing products from the room, thereby en· 
dangering their health and lives because of the false sense of security 
induced by said statements and representations. Said representa· 
tions further have the capacity and tendency to, and do, induce the 
purchasing public, acting in such belief, to purchase said appliance 
or device, thereby diverting trade to respondent from his competitors 
who do not misrepresent their products in any manner, and thereby 
respondent does substantial injury to substantial competition in in
terstate commerce. 

PAR. 6. The acts and things above alleged to have been done and the 
false representations alleged to have been made by respondent are to 
the prejudice of the public and the competitors of respondent and 
co:r:tstitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled "An 
Act to create a ·Federal Trade Commission, to define its powers and 
duties, and for other purposes," approved September 26, 1914. 

REPORT, FINDINGS AS TO TilE FACTS, AND ORDER 

Pursuant to the provisions of an Act of Congress approved Sep· 
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes," 
the Federal Trade Commission on July 15, 1936, issued, and on 
July 17, 1936, served its complaint in this proceeding upon respond
ent, Health Guard, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro· 
visions of said act. After the issuance of said complaint, and the 
filing of respondent's answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
DeWitt T. Puckett, attorney for the Commission, beforo John L. 
Hornor, an examiner of the Commission, theretofore duly desig· 
nated by it, and in opposition to the allegations of the complaint b.Y 
Alfred M. Saperston, attorney for the respondent; and said testl· 
mony nnd other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer the~eto, testimony and other evidence, briefs in support of 
the complamt and in opposition thereto, and the oral arguments of 
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counsel aforesaid; and the Commission having duly considered the 
same, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 

FINDINGS AS TO THE FACTS 

P ARAGRAPII 1. The respondent, Health Guard, Inc., is a corpora
tion organized in 1934 and doing business under the laws of th& 
State of New York. Its principal office and factory are at 110 East 
Utica Street, Buffalo, N. Y. The respondent is now, and since 1934 
has been, engaged continuously in the manufacture, sale, and dis
tribution, among other products, of a mechanical device sold and 
Inarketed under the name "Health Guard." Said device is an appli
ance designed to be attached to gas heaters and stoves for the pur
pose of removing or reducing the amount of carbon monoxide gas 
~xpelled from said stoves and heaters when in operation. 

'Vhen orders are received for said devices, respondent causes them 
to be shipped from its factory at Buffalo, N. Y., to the purchasers 
thereof located at various points in States of the United States other 
then the State of New York. Said products are marketed chiefly 
through department stores, jobbers, and mail-order houses through
out the United States. At all times mentioned herein the respond
ent has maintained a constant current of trade in said devices in 
commerce among and between the various States of the United 
States. 

At all times since respondent entered into said business, it l1as 
been in substantial competition with other corporations and with 
Partnerships and individuals engaged in the manufacture, sale and 
-distribution or in the sale and distribution of stove pipes and of 
other devices and attachments for similar use on gas-burning ap
pliances, air-conditioning vents, and gas heaters, in commerce among 
and between the various States of the United States and in the Dis
trict of Columbia. 

PAn. 2. Said "Health Guard" device consists of a sheet metal con
tainer approximately 6 x 2%. x 7¥2 inches in size. The interior is 
loosely packed with metal turnings. A three-inch diameter hole, 
fitted with a collar which connects with the flue of the gas appliance 
or heater, is located at one side near the bottom of the container. 
The top of the container is covered by a lid perforated to form a 
screen having holes one-quarter inch in diameter. The products 
of combustion from the heater enter the device at the bottom, pass 
through the filler and out through the holes in the lid. 
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For the purpose of inducing the purchase of said "Health Guard," 
the respondent advertised said device through newspapers, folders, 
circulars, labels attached to the device, and in various other ways 
as follows: 

The Health Guard ls simple and sure in operation. It contains a catalyst 
that oxidizes the deadly, poisonous car!Jon monoxide, changing it to a harmless 
gas. 

The only safe device for eliminating unsightly pipes on stoves and radiant 
heaters. 

For health and economy use a Health Guard. 
The Health Guard (patented) contains a catalyst that will ~xidize (change) 

deadly, poisonous carbon monoxide that passes through it to a harmless gas. 
The first and only completely safe substitute for stove pipes. 
Positively converts stove fumes Into harmless gas. 
No Carbon Monoxide fumes. Own a "Health Guard." A protector :Crom the 

dang<'rs of carbon monoxide I Attach a Health Guard to your radiant heater for 
safety's sake. It traps uirt and saves gas. 

No longer is it necessary to put up with an unsightly stove pipe on your 
gas range-or to endanger your health or evrn your life with carbon monoxide 
thrown off by a pipeless radiant heater due to incomplete combustion. 

Now for the first time you can replace an unsightly pipe with a device 
that oxidizes deadly curl.Jon monoxide to relatively harmless carbon dioxi<le-
thereby preyenting car!Jon monoxide po!Roning. Tests made by eminent 
chemists and testing laboratories proYe it. 

Such statements as those hereinabove set out serve as represen
tations on the part of respondent to members of the purchasing public 
that the "Health Guard" device, when used on gas-burning appliances 
which emit carbon monoxide as a component part of the products of 
combustion, will change the carbon monoxide to a harmless gas; that 
it is a safe substitute for stove pipes; that the use of stove pipes iS 
not necessary when said device is used; that said device will protect 
the user thereof from the dangers of carbon monoxide poisoning, and 
that said device is effective or sure in operation. 

PAn. 3. Observing certain of respondent's advertising in the Pitts
burgh Press, a representative of the Pittsburgh Experiment Station 
of the United States Bureau of Mines obtained two of said devices in 
the open market and in collaboration with other members of the statft 
tested said devices for the purpose of determining whether or not theY 
would reduce below the danger point the carbon monoxide contained 
in the products of combustion emitted by gas-burning appliances. 

The first test of the device 'Yas conducted in a practically air-tight 
room of approximately 1,000 cubic foot volume, that is available at 
the Pittsburgh Experiment Station of the Bureau of Mines for tests 
w~th gases. A radiant-type heater was placed in this room and fitted 
With the Health Guard. The primary air supply to the burners was 
reduced by closing the air adjustment so that there would be a defi· 
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nite production of carbon monoxide by the heater. The heater was 
then operated for 1% hours in this closed room, using Pittsburgh 
natural gas as the fuel. The atmosphere of the room was thoroughly 
stirred by a fan during the test to insure uniform gas composition 
throughout the room. Samples of the room atmosphere were 
-collected at 15-minute intervals. A carbon monoxide indicator drew 
a sample from the room eontinuously so that the concentration of 
~arbon monoxide in the room might be observed at any time duri11g 
the test. The reading of this instrument was recorded. at 15-minute 
intervals. At the conclusion of the 1% hour test with the Health 
Guard. attached to the heater, the room was opened and thoroughly 
ventilated. A similar test was then conducted with the Health Guard 
removed. from the heater. The results of these tests are given in 
Table 1. 

It is shown in Table 1 that no significant or substantial decrease in 
the concentration of carbon monoxide in the closed room was effected 
at any time during the test by the attachment of the Health Guard 
to the heater. 

TABLE I.-Closed 1·oom tests: operating radiant type spao()e heater with, and 
without, Hea-lth Guard--

r Analysis of test room atmosphere. percent by volume 

Gas rate of 

Time 
heater cu. ft. Carbon mono:t· Carbon monox- C1arbon dio,lde per minute Ide by auto· ide by Pyro· by llaldno~ alter tannic arid 

start matic indicator I method I method I 
or test 

(minutes) 

With With· With With· With With· With With· 

llcalth out Health out Health out Health out 
Health Health Health Ilealth Guard Ounrd G111trd Ou.1rd Guard Gu11rd Guurd Guard - ------------------------

15 0. 200 0.194 0.016 0.018 0.02 0.02 0.36 0.40 
~f':::· .l!l;l ,IU3 . 028 . 028 . 03 .03 • 69 • 73 
60 ... . 193 .102 • 041 • Q:!R • 05 .05 I. 01 J. 04 
7~ ..... . 100 • 1~3 . 053 .O!il .06 .06 I. 30 I. 30 
\li) ••• .100 .193 .OliO . 0113 . 08 .07 l.M 1. 65 

.. , .... , ,104 .103 .O!jO .077 .09 ,09 2.00 2. 02 -
: Accuracy of method 0.01 (0.01 percent-! part CO In 10,000 parts air). 
1 .Aio.ccumcy of method O.Otln range 0.00 to 0.05; 0.02ln range 0.05 to 0.10. 

ceuracy of method 0.02. 

o,ygcn by Hal· 
dane method I 

With With· 

Health out 
Health Guurd Guard 

------
20.35 20.38 
19.78 19.93 
10.25 19.10 
1~. 56 18.69 
Ill. 05 IS. 00 
17.42 16 95 

A second test was then conducted. wherein the products of com
bustion were sampled directly from the outlet of the Health Guard, 
l'ather than from the accumulated pro<lucts, as in the closed room 
test. The heater was operated in a well ventilated room with the 
liealth Guard attached.. To insure obtaining a representative and 
homogeneous mixture of the pro<lucts of combustion from which to 
collect the samples, a metal hood. was fitted over the outlet of the 
llealth Guard.. The products of combustion issuing from the Health 
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Guard entered this hood and were withdrawn from it by means of a 
pump. The pump was carefully regulated throughout the test so 
that atmospheric pressure was maintained within the hood at all 
times. Thus, no excessive draft; nor back-pressure was exerted on the 
effiuent; opening of the Health Guard. A large bottle which acted as 
a mixing chamber was inserted in the pipe line which led from the 
hood to the pump. Gas samples were collected at the outlet of this 
bottle after the products of combustion had been mixed by passage 
through the bottle. A carbon monoxide recorder operating on the 
principle of the apparatus designed for control of ventilation in 
vehicular tunnels also drew a sample from this point. When pro
duction of carbon monoxide had reached a steady state, as indicated 
by the carbon monoxide recorder, a sample of the products issuing 
from the Health Guard was collected. At the conclusion of this test, 
the metal filler was removed from the interior of the Health Guard 
and a similar test conducted. In this test a damper was inserted in. 
the hood above the Health Guard and regulated so that the products 
of combustion contained approximately the same concentration of 
carbon dioxide as in the test with' the filler in place. Dy this means 
an approximately equal rate of flow of the products of combustion 
through the device was maintained in both tests. To eliminate the 
possibility of obtaining erroneous or misleading results which might 
be caused by variations in the performance of the heater, two addi
tional, and similar tests were conducted. Thus, four tests were con
ducted alternately with and without the filler in place, and two pairs 
of samples of the products issuing from the device, and representing 
both conditions, were collected. 

As two of the Health Guard units were available for test, a similar 
series of tests was conducted with a second unit. The units were of 
the same type, and were labelled "A" and "B" for the purpose of 
identification. The results of these tests are given in Table 2. 

'l'ABLE 2.-Anal!!sla of products of combu.~tion issuing from two Jlealth Ouartl 
flnits attached to a ?"adiant type apace heater, with, and without, the {tiler in 
place -

Tests with Health Ounrd "A" Tests with Health Guard "B" -Condition or test 
With· With· With· With· With With With With 

fill<·r out filler nut fill or out filler 
out 

fiih•r filler filler filler 

-------------Oas{ate to stove, cu. rt. p~r 
0.26 o. 2 m nuto ·---- 0. 26 0. 26 0.26 o. 26 0. 26 0. 20 carhon dioxlde .. pcrcent- by 

volume ..... 1. Rl 1.14 l. 22 1.19 1. 2t 1. 13 1. 14 t.ltl-
Oxy~rcn, per centb-t voitime lS. 4.~ 18.70 18.02 18.66 18.68 18.73 18.80 18. s 
Carbo"' monoxide y pyro· 

tanmc method, pcrc~nt by volume _________________ 
.18 .18 .17 .17 .17 .18 .17 ,IT 

-
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It is shown in Table 2 that no significant or substantial decrease 
in the carbon monoxide content of the products of combustion was 
effected by the presence of the filler in the Health Guard. 

The Health Guard device was also tested by other chemists for 
the purpose of determining its effectiveness in reducing the carbon 
monoxide gas contained in the products of combustion produced by 
gas-burning appliances. It is found that the results of said tests 
cannot be relied upon because proper and necessary equipment essen
tial for obtaining accurate results in tests of such a character were 
not employed in said tests and said tests were not conducted in such 
a :manner as to obtain reliable results. 

PAR. 4. From the testimony and other evidence, it is found that 
the Health Guard device when attached to gas-burning appliances 
Will not change the carbon monoxide contained in the products of 
combustion emitted by said device to a harmless gas; that it is not 
a safe substitute for stove pipes; that it is not simple and sure in 
operation, and will not protect the user from the dangers of carbon 
monoxide poisoning. 

PAR. 5. The use by respondent of the representations described 
herein in its advertising literature has had, and now has, the capacity 
and tendency to mislead and deceive a substantial portion of the 
trade and public into the erroneous beliefs that the device known as 
''Health Guard" is a safe substitute for stove pipes; that it will 
change carbon monoxide gas contained in the products of combustion 
~assing through said device to a harmless gas; that said device is 
Simple and sure in opel'ation; and that it will protect the user from 
the dangers of carbon monoxide poisoning. 

As a consequence of the mistaken and erroneous beliefs induced by 
the false and misleading representations above referred to, the public 
has purchased a rubstantial volume of the respondent's devices in 
Preference to the products of its competitors with the result that 
trade has been unfairly diverted to the respondent from its competi
tors engaged in the manufacture, sale and distribution, or in the sale 
and distribution of stove pipes and other devices used to remove 
from rooms carbon monoxide fumes emitted from gas-burning appli
~nces, and devices used to prevent carbon monoxide poisoning, who 
In no way misrepresent the effectiveness, function or purpose of their 
~espective products. As a result thereof, substantial injury has been 
one, and is now being done by respondent to competition in com

merce among and between the various States of the United States 
ltnd in the District of Columbia. 
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CONCLUSION 

The aforesaid acts and 1>ractices of the respondent, Health Guard, 
Inc., a corporation, are to the prejudice of the public and of respond
ent's competitors and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled "An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes." 

ORDER '1'0 CEASE AND DESIST 

This proceeding having been heard by the Federal Trade Com
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before John L. 
Hornor, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi
tion thereto, briefs filed herein, and oral arguments by De Witt T. 
Puckett, counsel for the Commission, and by Alfred 1\f. Saperston, 
counsel for the respondent, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
2G, l!H4, entitled "An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, Health Guard, Inc., its officers, 
representatives, agents, and employees in connection with the offering 
for sale, sale and distribution of a mechanical device for use on gas 
stoves now known as "Health Guard" or substantially the same device 
sold under that name or any other name in interstate commerce or 
in the District of Columbia, do forth~vith cease and desist from: 

1. Representing, directly or indirectly, that the use of said device 
on gas appliances will change carbon monoxide ga·s passing through 
said device to a harmless ~as; 

2. Representing that said device is a safe substitute for stove pipes 
and that stove pipes are not necessary when said device is used; 

3. Representing that said device is effective or sure in its operation, 
and 

4. Representing that use of said device will protect against the 
dang~rs of carbon monoxide poisoning. 

It 28 further ordered, That the respondent shall, within GO duys 
after service upon it of this order file with the Commission a report 
in writing setting forth in detail' the manner and form in which it 
has complied with this order. 
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IN TilE MATTER OF 

THE ELECTRIC APPLIANCE COMPANY 

CO)lPLAINT, FINDINGS, AND ORDER I:-J REGARD TO TilE ALLEGED VIOLATION 
OF SEC. 5 OF i\N ACT OF CONGRESS APPROVED SEPT. 26, 19H 

Docket 3008. Complaint, Dec. 4, 1936-Dccision, Nov. 24, 1931 

Where a corpoliltion engaged In manufacture of electrical appliances, such as 
electric belts and Insoles, and In sale thereof to purchasers In the various 
States and Canada, In competition with those engaged in sale of similar 
pt·oducts for same and ,;imilar purposes, and who truthfully represent 
the same--

Represented in 'adv('rtlsing matter eirculatf'u and distributed. as aforesaid that 
its belts and insoles had tlwt·npeutic value iu the treatment of nervous 
diseases, rheumatism, heart trouble, dyspepsia, and other diseases and 
.ailments, including liver, kidneys, grippe, and similar trouble, and pains 
in chest and back 'and lu'auaches, anu that electric stimulation then•from 
quickened liver aud kldu£'ys, nnd claimed thousands of testimonials from 
}Jeople who ltad h£'ett cured of rheumatism, cramp~, foot, gout and other 
troubles, throul'h use of !'Hid pt·odnPts, facts bdng said belts and Insoles 
did not gctwrnte enough elto"ctrldty to have any disceruible effect on any 
Jl\llt of the body tlJPy might contact, wPre not an aujnnct to the cure of 
diseas1•, fill(} did not possf'ss the curing qualities claimed in its advertising; 

With cnpadty and tPtulency to !lt>ecive and mislead substantial portion of 
pnrehaslng public Into Prrmteuns Lellcf that such rt>prcscnta tlons were 
true, ami with result that eonsuming public, ns u direct consequence of 
such misl'uken and f'l'roneous beliefs, thus engcndcrt>d, was persua!.led to 
purchase suustantiul volume of Its products, trade wus diverted unfairly to 
it from comrwtitors PngngPd In sale of produets of sume kind and nature 
as nbo\·e s£'t out, nnd who tt·uthfully n<hertise and r('}Wescnt the character 
und quality thereof, nud mPnns ot <lt>el'!dng such 1mbllc was also placed 
In hnnrls of ngl'nts, furnished by It, for distribution and clrcnlutlon, witll 
suc.:h n!lvertlslttg; to the sullstnntlnl Injury of consuming puulic and ot 
comrtetitlon In <·ommcrce: 

llcld, 'l'hut such acts uurl vrnctic<'s were to the J))'ejudice of the public and 
comp<'litors and constituted unfair methods of competition. 

Before Jlr. lV. lV. Sheppat·d, trial examiner. 
Mr. T. II. Kennedy, Jlr. John Dar11ey and illr. Clark Nichols for 

the Comm.is!:iion. 
llannen & Ilannen, of Burlington, Kans., for respondent. 

CoMPLAI~T 

Pursuant to the provisions of an Act of Congress, approved 
:St>ptemLer 2G, 1914, rntitled "An Act to create a Federal Trade 
Conunis!iion, to define its powers and duties, and for other purposes," 

15"1:.?1 "'-3!!--!li'i 
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the Federal Trade Commission, having reason to believe that The 
Electric Appliance Company, a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce, as "commerce" is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby ·issues its complaint 
stating its charges in that respect as follows: 

PARAGRAPH 1. Respondent, The Electric Appliance Company of 
Burlington, Kansas, is a corporation existing and doing business 
under and by virtue of the laws of the State of Kansas, with its 
principal place of business in the city of Burlington in said State. 
It is now, and for several years last past has Leen engaged in the 
manufacture and sale of electrical appliances such as electric belts 
and electric insoles. The respondent causes its products, when sold, 
to be shipped from its place of business in the State of Kansas to 
purchasers thereof located in a State or States other than Kansas. 
In the course and conduct of its business, the respondent was at all 
times herein referred to in competition with corporations, partner
~>hips, firms, and other individuals engage<l in the sale of other elec
trical devices, such as infra-red ray lamps, sun-ray lamps, massage 
machines, vibrator Lelt apparatus, an<l heating pads manufactured 
and designed for the treatment of diseases an<l ailments such as 
the respondent designates its products to be a remedy and treatment 
for, The respondent is also in competition with other corporations, 
partnerships, firms, and individuals engaged in the manufacture 
and sale of other products and treatments intended for the san1e 
purposes as those for which the respondent represents its pro<lucts 
to Le a specific. 

In the course and conduct of its business the respondent causes 
fltatements an<l representations with reference to its products to ap
pear in advertisements carried in periodicals and newspapers having 
interstate circulation, nnd in pamphlets and circulars distributed 
in the various States of the United States to the following effect, gist, 
or meaning: 

These belts are an Important adjunet in the trratmcnt of nervous diseases, 
rheumatism, heart troul•le, dysJl('psla, diseases of the liver, pains in the chest, 
headuelws, kidney troublP, poor circulation, {,uGrlppe, ft•mule trouble, painS 
iu the hnl·k. Electric stimulation quickE-n~ the Jlver and kidneys, the t~o 
prime organ!! of purlileatlon, to llfc and activity, Why drmornllzc the ~;ys
tl•m with poisonous tlrngs whrn the Addison El!'ctrlc BP!t n!Tord>~ you b£•ne· 
fits to be derived no othrr way? Full directions, cosy to follow, go with carll 
belt. EVNl tboF;c who consider tlll'mselves In good hrnlth find these bene
flelnl in prevE-nting disease. The 11ower Is strong • • • You cau ensllY 
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test it by putting the negative electrode between your eyes and touching your 
tongue to the other electrode. The treatment is pleasant. 

We recommend Prof. Wlngren's Voltaic Electric Insoles to those having 
cold, tired or sweaty feet or who have rheumatism and kindred ailments. 

It is always important to keep the feet warm and the circulation normal 
in sickness from any cause. These insol~ tend to keep the feet comfortable 
both winter and summer. Warm the feet and legs and revitalize the blood. 

During the years these insoles have been made, thousands of testimonials 
have been received from people who have used them and who tell how they 
were relieved of rheumatism, cramps, cold and sweaty feet, or gout in all its 
forms by wearing Prof. Wlngren's Voltaic Electric Insoles. If your feet hurt 
ron, even though you do not suffer from any of the complaints above enum
erated, you may find comfort and ease by wearing these insoles. 

Prof. Wingren's Voltaic Electric Insoles for Rheumatism, Cramps, and 
Sweaty Feet. 

Salesmen make from $30 to $100 a week selling respondent's products. 

The statements, hereinabove detailed, together with other state· 
ments of similar import and effect, purport to be descriptive of re· 
spondent's products and their effectiveness in use and serve as rep
resentations on the part of the respondent that said electric belt 
is effective in the treatment of nervous diseases, rheumatism, heart. 
trouble, dyspepsia, diseases of the liver, h£-adaches, kidney trouble, 
LaGrippe, poor circulation, pains in the back, pains in the chest; 
female trouble; and that said electric insoles are effective in th~ 
treatment of rheumatism and kindred ailments, such as cramps, 
cold and sweaty feet and gout. Respondent's advertising also rep. 
resents that salesmen for its products make from $50 to $100 a week 
selling respondent's products. 

PAR. 2. In truth and in fact, the products so described and referred 
to are not such devices that the use thereof will produce the results 
c~aimed so as to justify the aforesaid statements and representa. 
hons. The respondent's electric belt has no ·value in the treatment 
of the various diseases, conditions and ailments of the human body 
ns claimed, such as nervous diseases, rheumatism, heart trouble, dys· 
I>epsia, disen.ses of the liver, headaches, kidney trouble, LaGrippe, 
Poor circulation, pains in the back, pains in the chest and female 
houble. The respondent's electric insoles have no value in the treat. 
rnl'nt of the various diseases, conditions and ailments of the human. 
body as claimed, such as rheumatism, cramps, cold and sweaty feet 
nnd gout. No physiological function or pathological condition of 
t~e body will be changed in the slightest degree through the use of 
either or both of said products. Salesmen of respondent's products 
~lo not customarily and generally earn from $50 to $100 a week sell
Ing said products. 
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J> AR. 3. There are and were at all times hereinabove mentioned, 

persons, partnerships and corporations engaged in the manufacture 
and sale of devices and remedies for the treatment and relief of 
diseases and ailments hel'einabove mentioned who truthfully repre· 
sent the therapeutic effect of the said devices and remedies; and with 
such other persons, firms, and corporations, respondent has been and 
is in active substantial competition. 

PAR. 4. The foregoing false and misleading representations of the 
respondent, as set out in paragraph 1 hereof, all have a capacity and 
tendency to mislead and deceive, and have misled and deceived, and 
do mislead and deceive purchasers and prospective purchasers into 
the belief that such repre~entations are true and that respondent's 
products are beneficial in the treatment of the dise:1ses, ailments, 
afllictions, and conditions referred to herein, and cause a substantial 
portion of such purchasers, because of such erroneous belief, to pur· 
chase respondent's products, thereby unfairly diverting trade to the 
respondent from its competitors who truthfully represent their prod· 
ucts and the effectiveness of said products in use. As a result the!'eof, 
substantial injury has been, and is now being done by respondent to 
competition in commerce, as hereinabove set out. 

P.\R. 5. The aforementioned methods, acts, and practices of 
respondent are all to the prejudice of the public and respondent's 
com1wtitors as hereinabove allE>ged. Said methods, acts, and prac· 
tiees constitute unfair nwthods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
"An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes," approved September 2G, 1914. 

UEI'OnT, FINDINGS As TO THE FAcTs, AND Ommn 

Pursuant to the pro~isions of an Act of Congress appro,·ed Sep· 
t~:mher 26, 1!Jl4, entitletl "An Act to create a Fetleral Trade Colll· 
mission, to define its powers and duties, and for other purposes," the 
Federnl Trade Commission, on December 4, 1036, issued and served 
its complaint in this proceeding upon respondent, The Electric 
App}iance Company, a corporation, charging it with the violation of 
Section 5 of the Federal Trade Commission Act, through the usc of 
f:dse and misleading rE>presentations in connection with the prmno· 
hon of sale and sale of its electric belts and insolPs. 

After the issuance of sai<l complaint and the filing of respondent's 
answE>r. tlwreto, testimony and other evitlence in support of the 
allegatwns of said complaint WE're introdncNl by Thomas II. Ken· 
llNly,, attorney for the Commission, before W. ,V, Sheppard, 
exammer for the Commission, theretofore duly designated by it, and 
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in opposition to the allegations of the complaint, by F. R. Hannen, 
attorney for the respondent, and said testimony and other evidence 
"'ere duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final heat·ing 
before the Commission on the said complaint, the answer thereto, the 
testimony and other evidence, and the brief of the counsel for the 
Commission, in support of the complaint, counsel for the respondent 
having waived the filing of brief and oral argument; and the Com
mission, having duly considered the same, and being fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS .AS TO THE FACTS 

PARAGRAHI 1. The Electric Appliance Company is a corporation 
existing and doing business under and by virtue of the laws of the 
State of Kansas, with its principal place of business in the city of 
nurlington, Kans. S. P. Crahan is the president of respondent com
pany, and has been its active manager for many years. Respondent 
has, for a number of years prior to this complaint, been engaged in 
the manufacture ancl sale of electrical appliances, such as electric 
belts ancl electric insoles, known as Galvanic Electric Belts, .A.dclison 
Electric Belts, l\forse IXL Electric Belts, ·and Prof. Wingren's 
Yoltaic Electric Insoles, respectively. "Then sales of respondent's 
proclucts are made, respondent causes the same to be transported from 
lts place of business in the city of Burlington, in the State of Kansas, 
to the purchasers thereof located in the various States of the United 
States of America, and Canada. 

There are other corporations, partnerships, firms, and individuals 
e~1gaged in the sale of similar products, to be used for the same and 
sunilar purposes, who truthfully represent their products and who 
cause the same, when sold, to be transported from their respective 
Places of business to purchasers thereof located in various other 
States of the Unitecl States, ancl with such corporations, partner
ships, firms, ancl individuals the responclent is in competition. 

PAn. 2. In connection with the promotion of sale, and sale of its 
Products as aforesaid, the respondent causes representations and 
statements to Le made in Mh·ertising matter, which is circulated and 
distributed in the various States of the United States and Canada, 
claiming that its belts and insoles have therapeutic value in the treat
~ent of nervous diseases, rheumatism, heart trouble, dyspepsia, 
diseases of the liver, pains in the chest, headaches, kidney trouble, 
Poor circulation, LaGrippe, female trouble, pains in the back, and 
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that the electric stimulation from the belts and insoles quickens the 
liver and kidneys; also claiming thousands of testimonials from 
people who have been cured of rheumatism, cramps, cold and sweaty 
feet and gout in all its forms by use of its belts and insoles. 

Neither the electric belts nor the electric insoles possess the curing 
qualities claimed in the respondent's advertising, and neither the 
electric belts nor the electric insoles generate enough electricity to 
have any discernible effect on any pa1t of the human body they might 
contact, and are not an adjunct to the cure of disease. 

PAR. 3. The representations and statements made by the respond
ent to the effect and meaning of those set forth in paragraph 2 supra 
are calculated to and have the tendency to deceive and mislead sub
stantial portions of the purchasing public into the erroneous belief 
that such representations are true. As a direct consequence of such 
mistaken and erroneous beliefs so induced, the consuming public is 
persuaded to purchase a substantial volume of respondent's prod
ucts, with the attendant result that trade is unfairly diverted to re
spondent from competitors engaged in .selling products of the same 
kind and nature in commerce as hereinbefore set out, who truthfully 
advertise and represent the character and quality of their products. 
A means of deceiving the consuming public is also placed in the 
hands of agents of the-respondent when it furnishes said agents with 
the advertising matter above described, to be distributed and circu
lated by them. Substantial injury is thereby done by respondent 
to the consuming public and to competition in commerce as 
hereinabove set forth. 

CONCLUSION 

The aforesaid acts and practices of the respondent, The Electric 
Appliance Company, a corporation, are to the prejudice of the public 
and of respondent's competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
5 of an Act of Congress, approved September 2G, 1914:, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
SIOn upon the complaint of the Commission, the answer of the re· 
spondent, testimony and other evidence taken before ,V, ,V, Shep· 
par~, ~rial examiner of the Commission theretofore duly designated 
b.Y. It, m support of the allegations of said complaint, and in oppo· 
Sibon thereto, and the brief filed herein on behalf of the Commission, 
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the respondent and its attorney having waived the filing of a brief 
and oral argument for the respondent; and the Commission having 
made its findings of the facts and its conclusion that the respondent 
has violated the provisions of an Act of Congress, approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Com
mission, to define its powers and duties, and for other purposes." 

It is ordered, That the respondent, The Electric Appliance Com
pany, a corporation, its officers, representatives, agents, and em
ployees, in connection with the offering for sale, sale and distribution 
of its Electric Belts and Voltaic Electric Insoles, in interstate com
merce, or in the District of Columbia, do forthwith cease and desist 
from representing: 

That said Electric Belts and Electric Insoles have any therapeutic 
value in the treatment of any disease or ailment. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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IN THE MATTER OF 

METAL WINDOW INSTITUTE, ET AL. 

CmiPLAINT, FINDINGS, AND ORDER I~ REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 

Docket 29"18. Complaint, Nov. 11, 1936-Decision, Nov. 30, 1931 

Where some eighteen corporations, comprising substantially all of the manufac
turers and distributors of steel window products in the United States, en
gaged in sale of their said products to wholesalers, dealers and consumers 
located at variou!l pointR throughout the United States, for use, principally, 
In construction of Industrial, commercial, nnd munlc!pal buildings, and sold 
generally through the submission of bids on a given project to the builders 
thereof by the sellers of such products, and with a sub:>tuntlal portion 
of their sales during the last- several years to the United States and the 
several Stutes and to municipalltles or politlcnl subdivisions or agencies 
thereof, for use In construction of pul>llc buildings, and prior to and but 
for below-described practices in actlve substantial competition with one 
another, in making and sreldng to make sal<>s of thl'lr products In the 
several States and In the DiRtrlrt of Columbia; acting through the trade 
association of which tlH'Y were members, the executive secretary or "com
missioner" of said association and the president thereof and four other 
members of its executive committl'e, In control of Its practices, policies 
and activities, and of the association activities of aforesaid corporate 
mnnufacturl'r ml'mb!'rs, and in pursuance of uudrrstan!llngs and agree
ments entered Into by them, the result of which was to restrict, r!'strain, 
monopolize, and eliminate competition in Rille ot m!'tal window products 
In trade and commerce among the several Stutes and in the District of 
Columbia-

( a) Agreed to use and did uAe gross or bnslc price book theretofore compiled 
by certain of snld corporate manufacturers, and affording means of de
termining price or price formula for suhstautlally all of the products of 
the Industry in qtwstlon through application ot. discounts shown therein 
or of formula therein given, and ogre!'d to file and did tile with aforesaid 
association schl'dule of each corporate manufacturer's discounts from 
prices established therein and at which lt would sell and did sell its prod
ucts, and not to d<'viate from prices thns established without first notifY
ing, at specified period ln advnn<'e of eff!'ctlve date of change, such oth('r 
manufacturPrs, and that their said association could convey to all other 
nwmbl'rs Information contained In schedule of discounts thus ftl(•d; 

(b) Agreed to maintain and n<llwre to schedule ot. uniform discounts to be 
applied to prlcf's df'tf'rm!ned from uAe ot suid gross or discount price 
book, and thPr!'by estol>lished fixed, uniform minimum prices of products 
of sold Industry and ngreP<l to and did fix uniform trrms and conditions 
that were a part of all sales made, Including, among others, mandatorY 
erection, time for deliv.ery and allowance tor freight; 

(c) Agreed not to, and did not, sell products of industry for less than uniforJJl 
minimum prices estal>llshed through use of said uniform discounts with· 
out giving one another prior notice of such a sale, and to submit, and did 



1\IETAL WINDOW INSTITUTE, ET AL. 1479 

14i8 Syllabus 

submit, all estimates of bids on project in given geographic area to one 
of clearing bureaus theretofore established by them through said association 
and Its predecessor, and designated by such association as bureau to 
clear bids or prices for trade area in question, in order to secure Identical 
gross or, In some instances, net price estimates, and agreed to, and did, 
use such estimates In submitting bids on projects; and 

Where said assoclatlon-
(d) Com·eyed to all other members information contained in schedule of 

discounts filed with it by the respective members; and 
(e) Advised and required its members to adhere to prices established by said 

agreements and was agency for and actively policed industry In question, 
and by threats, penalties and persuasion induced many corporate price
cutter members to adhere to prices established as aforesaid ; and 

Where said cot·porate manufacturers, their association and above specified 
Individuals-

( f) Agreed to declare bidding on certain projects to be "open" in order to 
prevent competitors not parties to aforesaid understandings and agree
ments from being successful bidders on projects where such "non-cooper
ating" bidders were bidding and to force such competitors to become 
members of their association and a party to said understandings and 
agreements; and 

Where said corporate manufacturers, following such above-described actlon
(g) ConcertPdly underbid and undersold such "non-cooperating" bluders with 

result that latter, by reason of such underselling and because of threats 
and exhortation, became members of said association and parties to such 
understandings and agreements; and 

Where such corporate manufacturers, their association and aforesaid 
Individuals-

( h) Secured withdrawal and cancellation of bids submitted on projects where 
such bids otl'ered said products at less than prices established by them, 

With re~mlt that said agreements and understandings and acts and things 
done thereunder and pursuant tl1ereto and in furtherance thereof, and in 
concert with one another, had et!Pct of. unduly and unlawfully restraining 
trade and comnwrce In metal window products an1011g the severn! States 
and in the District of Columbia, of substantin.lly enhancing prices to 
purchasing public and maintaining Aame at artificial levels, and other
wise depriving public of henefit that would flow from normal competition 
among and lwtween said corporate manufacturers in the sale and dis
tribution of. metal window products and of ellmina tlng competition In 
the !'ale thereof., and with tendency and capacity to create monopoly In 
the l'nle thereof In said commerce, In themselves: 

lleld, That such nets and practices of said corporate manufacturers, afore
said individuals and assorlatlon In entering Into and carrying out such 
agreements, unllt'rstandings, combinations, and conspiracies, and In doing 
fl('ts and things done thereunder pursuant thereto, and in furtherance 
thereof, were to the prejullice of the public and competitors and constituted 
unfair methods of competition in commerce. 

Mr. Edw. lJ'. Thomerson for the Commission. 
liir. Abram F. Myers, of 'Vashington, D. C., for all respondents, 

e~cepting Campbell Metal 'Vindow Corp. 
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},/r, Gilbert H. },/ontague, of New York City, for Campbell Metal 
Window Corp. 

CoMPLAINT 

Pursuant to the provisions of an Act of Congress approved Sep
tember 26, 1914, entitled "An Act to create a Federal Trade Commis
sion, to define its powers and duties, and for other purposes," the 
Federal Trade Commission, having reason to believe that the asso
ciation, the individuals, and the corporations, hereinafter described 
and named as respondents, have been and now are using unfair 
methods of competition in commerce as "commerce" is defined in 
said act, and it appearing to the said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

PARAGRAPH 1. :Metal Window Institute is a voluntary unincor
porated trade association, with its office at 1427 Eye Street, N. 1rV., 
in the city of 'Vashington, D. C., and is composed of the firms here· 
inafter named, who are engaged in the manufacture, sale, distribu· 
tion, and erection of all or a number of the following products, made 
principally from solid or formed sections of steel, iron, bronze, alumi
num, or other metal or alloy: pivoted windows, projected windows, 
continuous windows, basement windows, utility windows, detention 
windows, industrial doors, double-hung windows, counter-balanced 
windows, casement windows, metal frames, mechanical operators, 
stools, and screens. The business of the members composing the 
Metal 1rVindow Institute is commonly referred to as the metal win· 
dow business. The ]!fetal 'Vindow Institute will be hereinafter re
ferred to as the respondent association, and the business of the mern· 
bers of the Metal 'Vindow Institute will be hereinafter referred to 
as the metal window business. 

PAR. 2. The 'Villiam Dayley Company is a corporation organized 
and existing under and by virtue of the laws of the State of Ohio, 
with its offices and principal place of business in the city of Spring· 
field, Ohio; 

?l~ss Steel Products Corporation is a corporation organized and 
extstmg under and by virtue of the laws of the State of New Yorlr, 
with its office and principal place of busint>ss at 617 'Vest Manlius 
Street, in the city of East Syracuse, N. Y.; 

The !J~ugert and Carlough Company is a corporation organized 
and ex1stmg under and by virtue of the la. ws of the State of NeW 
Jersey, with its office and principal place of business at 28 Peach 
Street, in the city of Paterson, N. J.; 
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Campbell Metal Window Corporation is a corporation organized 
and existing under and by virtue of the laws of the State of Mary
land, with its office and principal place of business at Bush and 
Hamburg Streets, in the city of Baltimore, Md.; 

Concrete Engineering Company is a corporation organized and 
existing under and by virtue of the laws of the State of Nebraska, 
with its office and principal place of business at 1141 North 11th 
Street, in the city of Omaha, Nebr.; 

Crittall Manufacturing Company, Inc., is a corporation organized 
and. existing under and by virtue of the laws of the State of Dela
Ware, with its principal place of business at 1224 24th Street, N. W., 
in the city of Washington, D. C.; 

Detroit Steel Products Company is a corporation organized. and 
existing under and by virtue of the laws of the State of Michigan, 
With its office and principal place of business at 2250 East Grand 
Boulevard, in the city of Detroit, Mich.; . 

Druwhit Metal Products Company is a corporation organized. and 
existing under and by virtue of the laws of the State of Nevada, 
With its office and principal place of business in the city of Los 
Angeles, Calif.; 

Pederal Steel Sash Company, Inc., is a corporation organized and 
existing under and by virtue of the laws of the State of Wisconsin, 

· "With its office and principal place of business in the city of 
Waukesha, Wis.; 
. Michael Flynn Manufacturing Company is a corporation organ
Ized and existing under and by virtue of the laws of the State of 
Pennsylvania, with its office and principal place of business at 
Alh•ghcny Avenue and Tulip Street, in the city of Philadephia, Pa.; 

Hope's Win<lows, Inc., is a corporation organized. and existing 
~ndl'r and by virtue of the laws of the State of New York, with 
Its office and principal place of business at 84 Hopkins A venue, in 
the city of Jamestown, N. Y.; 

Kewanee Manufacturing Company is a corporation organized and 
~xisting under and by virtue of the laws of the State of Illinois, with 
18 office and principal place of business in the city of Kewanee, Ill.; 

Mesker Brothers Iron Company is a corporation organized and 
e~isting under and by virtue of the laws of the State of Missouri, 
~Hh its office and principal place of business at 424 South 7th Street, 
In the city of St. Louis, .Mo.; 

~I~chel & Pfeffer Iron 'Vorks, Inc., is a corporation organized and 
e~lshng under and by virtue of the laws of the State of California, 
:V1th its office and principal place of business at 1415 Harrison Street, 
ln the city of San Francisco, Calif.; 
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S. H. Pomeroy Company, Inc.,. is a corporation organized and ex· 
isting under and by virtue of the laws of the State of New York, with 
its office and principal place of business at 282 East 134th Street, in 
the city of New York, N.Y.; 

Soule Steel Company is a corporation organized and existing under 
and by virtue of the laws of the State of California, with its office 
and principal place of business at 1750 Army Street, in the city of 
San Francisco, Calif.; 

J. S. Thorn Company is a corporation organized and existing 
under and by virtue of the laws of the State of Pennsylvania, with 
its office and principal place of business at 20th Street and Allegheny 
A venue, in the city of Philadelphia, Pa.; 

Truscon Steel Company is a corporation organh.ed and existing 
under and by virtue of the laws of the State of Michigan, with its 
office and principal place of business in the city of Youngstown, 
Ohio; 

Vento Steel Sash Company, Inc., is a corporation organized and ex· 
isting under and by virtue of the laws of the State of Michigan, with 
its office and principal place of business at Sherman Boulevard, in 
the city of Muskegon Heights, Mich.; 

The respondents named in this paragraph will hereinafter be re· 
ferred to as the corporate respondents. The corporate respondents 
nameu in this paragraph are now, or have been, members of the 
respondent association, and all of them were members of the re· 
spondent association during the times hereinafter mentioned. 

PAR. 3. Ralph H. Sartor, 1427 Eye Street, N. ,V., 'Vashington, 
D. C., is the commissioner of the Metal 'Vindow Institute; 

Carl Raquet of Detroit Steel Products Company, 2250 East Grand 
Boulevard, Detroit, Mich., is president and a member of the executive 
committee of the Metal Window Institute; 

Grover J. :Meyer of the Trnscon Steel Company, Youngstown, 
Ohio, is chairman nnu a member of the executive committee of the 
Metal Window Institute· and 

' James Allinson of the J. S. Thorn Company, 20th Stre,et and 
Allegheny Avenue, Philadelphia, Pa.; Guy D. Dayley of the Williaii1 
Dayley Company, SpriHgfield, Ohio; Frank Garratt of Hope's Win· 
dows, Inc., 84 Hopkins Avenue, Jamestown, N. Y., and C. J. Mcln· 
tosh of the Federal Steel Sash Company, Inc., 'Vaukesha, Wis., are 
members of the executive committee of the Metal Window Institute. 

Each of the above named individuals, with the exception of 
Ralph H. Sartor, is an officer of, or emploveu by the corporate re· 
spond t · d' d " ' · en m Icate and is nn officer of the respondent association 111 

the capacity indicated, and all of said individuals control and direct 
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the practices, policies, and activities of said respondent association 
under the supervision of Ralph H. Sartor, who is an employee of said 
respondent association. These individuals will hereinafter be re
ferred to as the individual respondents. 

PAR. 4. All of said corporate re~pondents are, and at all of the 
times hereinafter mentioned have been, engaged in the manufacture 
and sale of metal window products, including all or a part of the. 
products hereinbefore described, to wholesalers of, dealers in, and 
consumers of, said products, located throughout the United States, 
and pursuant to such sales, and as a part thereof, regularly have 
shipped and do ship such products to their said consumers at their 
l'espective places of business located at various points in the several 
States of the United States other than in the States of the origin 
of such shi~ments. Prior to the adoption of the practices herein
after alleged, these corporate respondents were in active and sub
stantial competition with each other, and with other members of the 
industry, some of whom have been members of the association re
spondent and others of whom have not been members of the asso
ciation respondent, in making and seeking to make sales of their 
said products in such commerce, and, but for the facts hereinafter 
alleged, such active and substantial competition would have con
tinued to the present time, and the said corporate respondents would 
l1ow be in active and substantial competition with each other and 
'\Vith members of the industry not presently members of the corpo
rate association. 

'l1le said corporate respondents now constitute, and have during 
all of the times menti01wd herein constituted, substantially all of 
the manufacturers of said metal window products in the United 
States. The products of the industry are used principally in the 
construction of industrial, commercial, and monumental buildincrs 
~~ld are sold principally to the builder through the submission ~f 

Ids on a given project. For the past seYeral years a substantial 
Poltion of the sales made haYe been to the United Statt>s Govern
lh.ent, or some agt>ncy thereof, to the several States of the United 
~Tta.tes, or some agency thereof, and to municipalities located in th~ 

'h.Ited States or some agency thereof. 
1\ut 5. Prior to January 1934, certain of the corporate respondents 

~.t·ganized a voluntary trade association, under the name Solid Sec
t~on Steel \Vindow Industry, fot· the promotion of the interests of 
tl~e members of said association. On or about January 10, 193-1-, 
tl e name of said association was changed to, and it "·as succeeded by, 

le Metal 'Vindow Institute,· the respondent association. 
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Acting by and through the respondent association and its pred
ecessor, the corporate respondents have compiled a comprehensive 
and detailed gross or basic price book, which gives the price, or the 
formula by which such price may be determined, for each and every 
product of the industry. This price book is revised or supplemented 
from time to time to meet changing conditions in the trade or to in
clude new products, and is distributed generally throughout the in
dustry for use in determining the gross or basic sale price of said 
products. The prices stated in said price book, or the prices arrived 
at by the application of the formulas stated, are uniform as to any 
given product in each price book so used for the determination of 
the gross or basic sale prices. The actual sale prices of products are 
determined by the application of discounts to the gross or basic prices 
determined by the use of said price book. 

Acting by and through the respondent association and its p~d
ecessor, the corporate respondents have established and do maintain 
so-called checking bureaus at convenient and strategic points through
out the United States. These checking bureaus are established osten
sibly for the purpose of assisting the members of the respondent 
association in checking estimates made for the products of the in
dustry from plans and specifications under which bids are to be 
received and in checking the application of the industry price book 
prices to such estimates. 

PAR. 6. Said corporate respondents, through said respondent asso
ciation and said individual respondents, for the several years last 
past, and more particularly since the month of 1\Iay 1!>35, have, from 
time to time, entered into and thereafter curried out understandings, 
agreements, combinations, and conspiracies for the purpose of re
stricting, restraining, and monopolizing, and eliminating competition 
in, the sale of metal window products in trade and commerce between 
and among the several States of the United States and in the District 
of Columbia. From time to time members of the industry, other 
than those herein named as respondents, became parties to, and 
carried out, said understandin(l's a(l'reements combinations, and 

. • e ' e. ' conspiracies. 
PAR. 7. Pursuant to said understandin(l's a(l'reements combinations, . . ,..., ' "' ' and conspiracies, and in furtherance thereof, the said respondents 

have done and performed, and still do and perform, the following' 
acts and things: 

b 1: Sai? corpor~te re~~ondents agr<>ed to and did use said gross or 
asic price book m pncm(l' the products of the industry 
2 E I · "' ' . · ac 1 of said corporate respondents (a) aO'reed to and did file 

With the respondent association a schedule of tl~e discounts from the 
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prices established by the gross or basic price book at which it would 
and did sell its products; (b) agreed that it would not change, or 
deviate from, the prices established by such discounts without first 
notifying the other corporate respondents of such a change at a speci
fied period of time prior to the effective date of the ch1111ge in prices; 
and (c) agreed that the respondent association could and it did con
'Vey to all other members the information contained in said schedule 
of discounts so filed. 

3. Said corporate respondents agreed to, and they did, establish, 
maintain, and adhere to a schedule of uniform discounts to be applied 
to the prices determined from the use of said gross or basic price 
book, the effect of which is to establish fixed uniform minimum prices 
for the products of the industry. · 

4. Said corporate respondents agreed to and did fix uniform terms 
and conditions that were a part of all sales made, including, but with
out limitation, mandatory erection, time for delivery, and allowance 
for freight. 

5. Said corporate respondents agreed that they would not and they 
did not sell the products of the industry for less than the fixed 
tl~iform minimum prices established through the use of said uniform 
discounts without giving prior notice to each other of the fact that a 
sale was to be made at less than the minimum price agreed upon. 

6. Said corporate respondents (a) agreed to and did submit all 
estimates of bids to be submitted on a project in a given geographical 
area to one of said clearing bureaus, theretofore designated by the 
respondent association as the bureau to clear bids or prices for that 
Particular area, for the purpose of securing identical gross, or, in 
~any instances, net price estimates, which they (b) agreed to and 
did use in submitting bids on said project. 

7. Said respondent association advises and requires its members to 
adhere to the prices fixed by said agreements and is the agency for, 
and has been and is actively policing the industry; and by threats of 
he~alties to those who sell below said fixed prices and by persuasion, 
fi Induces many of the corporate respondents to adhere to the prices 

Xed by the aforesaid agreements, when, but for said threats and 
Persuasion, they would not adhere to the prices fixed by said agree
tnents. 

t 8· Said respondents, to prevent competitors who were not parties 

8 
° .the. aforesaid understandings, agreements, combinations, and con

J)Iracies, from being the successful bidders on projects where such 

8 
non-cooperating" competitors were bidding, and thereby to force 

E-lich llon-cooperatiYe competitors to become members of said respond-
nt association and a party to said understandings, agreements, com-
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binations, and conspiracies, agreed to and did declare the bidding on 
certain projects to be "open," whereupon the corporate respondents 
agreed to and did concertedly underbid and undersell such "non
cooperating" competitors; and by such means, and through threats 
and exhortations, many "non-cooperating" competitors of said cor
porate respondents did become members of said respondent associa
tion and parties to said understandings, agreements, combinations, 
and conspiracies. 

9. Said respondents secured the withdrawal and cancellation of 
bids submitted on projects where such bids offered said products at 
less than the prices fixed by the respondents as aforesaid. 

10. Said respondents used other methods and means designed to 
suppress and prevent competition and restrict and restrain the sale 
of said products in said commerce. 

11. Said respondents agreed to and did establish said checking 
bureaus and compile and circulate said price book as aforesaid. 

PAn. 8. Each of said respondents acted in concert and cooperation 
with one or more of the other respondents in doing and performing 
the acts and things hereinabove alleged in furtherance of said under
standings, agreements, combinations, and conspiracies. 

PAR. 9. Said understandings, agreenwnts, combinations, and con
spiracies, and the things done thereunder and pursuant thereto, ns 
hereinabove alleged, have had and do have the effect of unduly and 
unlawfully restricting and restraining trade and commerce in said 
products between and among the several States of the United States 
and in the District of Columbia; of substantially enhancing prices 
to the consuming public and maintaining prices at artificial levels and 
otherwise depriving the public of the benefits that would flow from 
normal competition among and between said corporate respondents; 
of eliminating competition, with the tendency and capacity of creat
ing a monopoly in the sale of said products in said commerce. Said 
understandings, agrPPments, combinations, and conspiracies, and the 
things done thereuntler and pursuant thereto, as above alleged, con
stitute unfair mPihods of competition within the intent and meaning 
of nn Act of Congress approved September 2G, 1914, entitled "An 
Act to create a Federal Trade Commission, to define its powers and 
dutiPs, and for otlter purposPs," and are to the prejudice of the public. 

RF.POHT, FINDINGS AS TO THE FACTS, AND OnnEn 

Pursuant to the provisions of an Act of Congrpss approved S('ptern· 
ber 2G, 1914, entitlPtl "An Act to create a Fetleral Trat1e Commission, 
to define its powers and duties, and for other purposes," the Fetlerul 
Trade Commission, on No\·ember 11, 19:3G', issued, and subsequentlY 
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served, its complaint in this proceeding upon the respondents, Metal 
Window Institute, Ralph H. Sartor, Carl R. Raquet, Grover J. 
Meyer, James Allinson, Guy D. Bayley, Frank Garratt, The 'Villiam 
Bayley Company, Bliss Steel Products Corporation, The Bougert and 
Carlough Company, Campbell l\Ietal Window Co.rporation, Con
crete Engineering Company, Crittall Manufacturing Company, Inc., 
Detroit Steel Products Company, Druwhit Metal Products Company, 
Federal Steel Sash Company, Inc., Michael Flynn Manufacturing 
Company, Hope's 'Vindows, Inc., Kewanee :Manufacturing Company, 
Mesker Brothers Iron Company, l\Iichel & Pfeffer Iron 'Vorks, Inc., 
S. H. Pomeroy Company, Inc., Soule Steel Company, J. S. Thorn 
Company, Truscon Steel Company, and Vento Steel Sash Company, 
Inc., charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents' answers 
thereto, the Commission, by order entered herein, granted respon
dents' motion for permission to withdraw said answers and to sub
stitute therefor answers stating that the respondents were without 
knowleJge of the allegations contained in the complaint insofar as 
said allegations may refer to any violation of any law of the United 
States, that they desired to avoid the trouble and expense incident to 
further continuance of this proceeJing, and to waive hearings on 
the charges set forth in the complaint and would not contest the 
Proceedings, a]}(l stating further that, for the purpose of disposing 
of this proceeding, all the material facts alleged in the complaint. 
(except that the respondents Campbell Metal Window Corporation 
and Vento Steel Products Company, formerly Vento Steel Sash 
Company, Inc., are presently members of respondent Metal 'Vindow 
Institute, said Campbell Metal Window Corporation having with·· 
urawn its membership therein on April 3, 1!):3G, and saiJ Vl'nto Steel 
I>rouucts Company having withdrawn its membership on June 20, 
~03G) may be deemed to be admitted within the intent and mean~ 
Jng of Section 5 of the Federal Trade Commission Act, but not 'vithin 
the intent and nwaning of any other law of the United States, and 
stating that saiJ answers diu not constitute an admission of any con
clusion of law or of fact or admission of fact for any other purpose, 
and are not to be used against them in any other proceeding, suit or 
action, and stating that without any other intervening pro
cedure the Commission may make and enter its findings as to the 
facts and issue nncl sene upon the respondents an order to cease 
nnJ desist from any method of competition nllegell in the complaint 
'"hieh constitutes a Yiolntion of Section 5 of the Federal Trade Com-

H:i8t2tm-3n-!la 



1488 FEDERAL TRADE COMMISSION DECISIONS 

Findings 25F.T. C. 

mission Act; which substitute answers were duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint and 
substitute answers, no briefs having been filed and no requests 
having been made £or oral argument, and the Commission having 
duly considered the same and being now fully advised in the prem
ises, finds that this proceeding is in the interest o£ the public and 
makes this its findings as to the £acts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 

PARAGRAPH 1. Respondent The 'Villiam Bayley Company is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Ohio and has its office and principal 
place of business in the city of Springfield, Ohio. 

Respondent Bliss Steel Products Corporation is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York and has its office and principal place 
of business at 617 'Vest :Manlius Street, in the city of East Syra· 
cuse, N. Y. 

Respondent The llougert nnd Carlough Company is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey and has its office and principal pi::tce 
of business at 28 Peaeh Street, in the city of Paterson, N. J. 

Respondent Campbelll\Ietal Window Corporation is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of l\Iaryland and has its office and principal place 
of business at Bush and Hamburg Streets, in the city of Balti· 
more, 1\Icl. 

Respondent Concrete Engineering Company is a corporation organ· 
ized, existing, and doing business under and by virtue of the laws 
of the State of Nebraska nnd has its office and principal place of 
business at 1141 North 11th Street, in the city of Omaha, Nebr. Re· 
spondent Concrete Engineering Company has, since the issuance of 
the complaint herein, changed its name to Ceco Steel Products 
Corporation . 
. Respondent Crittall Manufacturing Company, Inc. is a corpora· 

twn organized, existing, aud doing business under and by virtue of 
the laws of the State of Delaware and has its office and principal 
place of business at 122! 24th Street, N. ,V., in the city of Wash· 
mgton, D. C. 

Ro~ponclent Detroit Steel Products Company is a corporation 
orgamzed, existing, and doing business under and by virtue of the 
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laws of the State of Michigan and has its office and principal place 
of business at 2250 East Grand Boulevard, in the city of 
Detroit, Mich. 

Respondent Druwhit Metal Products Company is a corporation 
organized, existing, and doing business under and by' virtue of the 
laws of the State of Nevada and has its office and principal place of 
business in the city of Los Angeles, Calif. 

Respondent Federal Steel Sash Company, Inc. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of "\Visconsin and has its office and principal place 
of business in the city of Waukesha, 'Wis. 

Respondent Michael Flynn Manufacturing Company is a corpora
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Pennsylvania and has its office and principal 
Place of business at Allegheny Avenue and Tulip Street, in the city 
of Philadelphia, Pa. 

Respondent Hope's 'Vindows, Inc. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York and has its office and principal place of business 
at 84 Hopkins Avenue, in the city of Jamestown, N.Y. 

Respondent Kewanee Manufacturing Company is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Illinois and has its office and principal place of 
business in the city of Kewanee, Ill. 

Respondent Mesker Brothers Iron Company is a corporation 
Qrganized, existing, and doing business under and by virtue of the 
laws of the State of Missouri and has its office and principal place of 
business at 424 South 7th Street, in the city of St. Louis, Mo. 

Respondent l\Iichel & Pfeffer Iron "\Vorks, Inc. is a corporation 
Qrganized, existing, and doing business under and by virtue of the 
laws of the State of California and has its office and principal place 
of business at 1415 Harrison Street, in the city of San Francisco, 
Calif. 

Respondent S. II. Pomeroy Company, Inc. is a corporation 
·~rganized, existing, and doing business under and by virtue of the 
aws of the State of New York and has its office and principal place 

·of business at 282 East 134th Street, in the city of New York, N. Y. 
Respondent Soule Steel Company is a corporation organized, 

·~:x:isting, and doing business under and by virtue of the laws of the 
· tate of California and has its office and principal place of business 
at 17t)Q Army Street, in the city of San Francisco, Calif. 

:Uespondent J. S. Thorn Company is a corporation organized, 
·e:xlsting, and doing business under and by virtue of the laws of the 
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State of Pennsylvania and has its office and principal place of 
business at 20th Street and Allegheny A venue, in the city of 
Philadelphia, Pa. 

Respondent. Truscon Steel Company is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Michigan and has its office and principal place of business 
in th~ city of Youngstown, Ohio. 

Respondent Vento Steel Sash Company, Inc. is a corporation or
ganized, existing, and. d.oing business under and by virtue of the laws 
of the State of Michigan and has its office and principal place of 
business at Sherman Boulevard, in the city of Muskegon Heights, 
1\Iich. Respondent Vento Steel Sash Company has, since the issu
ance of the complaint herein, changed its name to Vento Steel 
Products Company. 

The respond.ents named in this paragraph will hereafter be referred 
to as corporate respondents. 

PAR. 2. All of the above named corporate respondents are now, 
and have been since prior to the month of l\fay 1935, engaged in the 
manufacture, sale and distribution of one or more of the following 
products, made principally from solid. or formed sections of steel, 
iron, bronze, aluminum or other metal or alloy; pivoted windows, 
projected windows, continuous windows, basement windows, utility 
windows, detention wind.ows, industrial doors, double-hung windows, 
counter-balanced windows, casement windows, metal frnmes, me
chanical operators, stools, and screens. The business of these corpor
ate respondents is commonly referred to, and generally known as, the 
metal window business. All of said corporate respondents sell their 
said products to wholesalers, dealers and consumers located at various 
points throughout the United States, and., when sales are made and 
as a part thereof, rt>gularly have shipped, and do ship, said products 
to the purchasers thereof at their respective points of location in the 
several States of the United States, other than in the States of the 
origin of such shipments. Said corporate respondents maintain It 

constant currf.:'nt of trade and commerce in said products between and 
among the several States of the United States and in the District of 
Columbia. These corporate respondents are substantially all of the 
manufacturers and distributors of steel window products in the 
United StatPs. 

Prior to the adoption of certain practices hereinafter describe~, 
tlwse corporate rrsponclents were in active and substantial competi
tion with each otlwr in making and seeking to make sales of their 
products in trade and commerce betwef.:'n and amonO' the several ., 
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States and in the District of Columbia, and, but for practices herein
after described, such active and substantial competition would have 
~ontinued until the present and such corporate respondents would 
now be in active and substantial competition with each other. 

The products manufactured and distributed by the corporate re
spondents are used principally in the construction of industrial, com
mercial and monumental buildings and are sold generally through 
the submission of bids on a given project to the builder thereof by 
sellers of such products. A substantial portion of the sales made 
by the corporate respondents during the last several years has been 
to the United States, the several States and to municipalities or to 
some political subdivision or agency thereof, for use in the con
struction of public buildings. 

PAn. 3. The respondent Metal 'Window Institute is a voluntary 
Unincorporated trade association, the membership of which is made 
Up of firms engaged in the sale and distribution of one or more of 
the metal window-products above described. This respondent will 
hereinafter be referred to as the respondent association. 

All of the corporate respondents were members of the respondent 
association from prior to the month of May 1935 until April 3, 1936, 
\\'hen the corporate respondent Campbell Metal 'Window Corporation 
resigned. The corporate respondent Vento Steel Sash Company, 
Inc., resigned its membership in the respondent association on June 
20, 1036. All of the other corporate respondents were members of 
the respondent association at the time of the issuance of the com
Plaint herein. 

The respondent association was the means by and through which 
the understandings and agreements hereinafter mentioned were 
entered into, and through which many of the acts and things done 
and performed in carrying out said understandings and agreements 
Were effected. 
~An, 4. Respondent Ralph H. Sartor is now, and has been since 

r.l'lor to the month of May 1935, an employee of respondent associa
.1on, designated and described as "commissioner" and in such capac-
1{' is the executive secretary, and controls and directs the execution 
<> Plans and policies adopted by said respondent association. 
S }{espondent Carl R. Raquet is an employee of respondent Detroit 
a te~l. Products Company, and is president of the respondent 
ssociation. 

c Respondent Grover J. Meyer is an employee of respondent Trus-
11011 Steel Company and he represents said respondent on, and is a 

1
eJnLer of, the executive committee of the respondent association. 
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Respondent James Allinson is an employee of respondent J. S. 
Thorn Company, and he represents said respondent on and is a 
member of the executive committee of the respondent association. 

Respondent Guy D. Bayley is an employee of respondent The 
William Bayley Company and he represents said respondent on and 
is a member of the executive committee of the respondent association. 

Respondent Frank Garratt is an employee of respondent Hope's 
'Windows, Inc., and he represents said respondent on and is a mem· 
her of the executive committee of the respondent association. 

These respondents will hereinafter be referred to as individual 
respondents. 

Said individual respondents, as members of said executive com
mittee of the respondent association, have controlled and directed 
since prior to the month of May 1935, and now control and direct, 
the practices, policies and activities of the respondent association 
and the corporate respondents insofar as their association activities 
nre concerned in doing the acts and things hereinafter mentioned. 

PAR. 5. Prior to the year 1934 certain of the corporate respond· 
cnts organized a voluntary unincorporated trade association, under 
the name Solid Section Steel Window Industry, for the promotion 
of the interests of the members of said association. This association 
was, on or about January 10, 1934, succeeded by the respondent 
association. · 

Prior to the formation of these associations, certain of the cor· 
porate respondents compiled, and acting through these associations 
the corporate respondents have from time to time revised, a compre· 
hensive and detailed gross or basic price book which gives the price, 
or the formula by which such price may be determined, for sub· 
stantially all of the products of the metal window industry. This 
price book is revised or supplemented from time to time to meet 
changing conditions in the trade, and to incluJ.e new products, and 
is distributed generally throughout the industry and is used in 
determining the gross or basic prices of said products. The priceS 
stated in said book, or the prices arrived at by the application of 
the formulas stated, are uniform as to any given product in each 
price book so used for the determination of gross or basic prices. 
The actual sale price of a given product is determined by the cor· 
pora~e r~spondents, and other members of the industry, through t~16 
applicatiOn of discounts to the gross or basic price shown in sa~d 
P~ICe book, or determined by the application of the formula thereln 
g1ven. 

Acting through the respondent association and its predecessors, 
the corporate respondents have established and maintained so-called 
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clearing bureaus, at given points throughout the United States. 
These clearing bureaus were established primarily for the purpose 
of assisting the members of the respondent association in checking 
estimates made for metal window products from plans and speci
fications under which bids were to be submitted, and, in some in
stances, to check the application of the gross or basic prices shown 
by the price book to such estimates. 

PAR. 6. The corporate respondents, acting through the said re
spondent association and said individual respondents, have since 
the month of May 1935, from time to time, entered into and carried 
out understandings and agreements, which resulted in restricting, 
restraining, and monopolizing, and eliminating competition in, the 
sale of metal window products in trade and commerce between and 
arnong the wvera] Stutes of the United States and in the District of 
Co1urnbia. 

Pursuant to said understandings and agreements, and in further
~nce thereof, the respondents have done and performed the follow
Ing acts and things: 

1. Said corporate respondents agreed to use, and they have used, 
said gross or basic price book in pricing the products of the industry. 

2. Each of said corporate respondents (a) agreed to file, and they 
have filed, with the respondent association a schedule of the dis
counts from the prices established by. the gross or basic price book 
~t Which it would sell, and has sold, its products; (b) agreed that 
It. Would not change, or deviate from, the prices established by such 
discounts without first notifying the other corporate respondents of 
such a change at a specified period of time prior to the effective date 
~.f the change in prices; and (c) agreed that the respondent associa
fion could convey, and it has conveyed, to all other members the in-
orrnation contained in said schedule of discounts so filed. 
3. Said corporate respondents agreed to maintain and adhere to, 

and they have maintained and adhered to a schedule of uniform dis
counts to be applied to the prices determined from the use of said 
~ross or basic price book, the effect of which has been to establish 

:leed uniform minimum prices for the products of the industry. 
~· Said. corporate respondents agreed. to fix, and they have fixed 

~:tllforrn. terms and conditions that were a part of all sales made, 
encluding, among other things, mandatory erection, time for deliv
ry, and. allowance for freight. 

th 
5
· Said corporate respondents agreed. that they would not sell, and 

Un~~ have .not sold, the products of the ind.ustl'y for less than the 
I orrn. llllllimum prices established through the use of said uniform 
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discounts without giving prior notice to each other of the fact that 
a sale was to be made at less than the minimum price agreed upon. 

6. Said corporate respondents (a) agreed to submit and they have 
submitted, all estimates of bids to be made on a project in a given 
geographical area to one of said clearing bureaus, theretofore desig· 
nated by the respondent association as the bureau to clear bids or 
prices for that particular area, for the purpose of securing identical 
gross, or, in some instances, net price estimates, which they (b) 
agreed to use, and they have used, in submitting bids on projects. 

7. Said respondent association advised and required its members to 
adhere to the prices established by said agreements and was the 
agency for and it has been actively policing the industry; and, by 
threats of penalties to those 'vho sold below said established prices 
and by persuasion, it induced many of the corporate respondents to 

. adhere to the prices established by the aforesaid agreements, when, 
but for said threats and persuasion, they would not have adhered to 
the prices established by said agreements. 

8. Said respondents, to prevent competitors who were not parties 
to the aforesaid understanding and agreements from being successful 
bidders on projects where such "non-cooperating" competitors were 
bidding, and to force such "non-cooperating" competitors to become 
members of said respondent association and a party to said under· 
standing-s and agreements, agreed to declare and they have declared, 
the bidding on certain projects to be "open", whereupon the corporate 
respondents concertedly underbid and undersold such "non-cooper· 
ating'' competitors; and because of such underselling and because of 
thr£>ats and exhortations, "non-cooperating" competitors of said 
corporate respondents did become members of said respondent asso· 
ciation and parties to said understanding-s and agreements. 

9. Said respondents secured the withdrawal and cancellation of 
bids submitted on projects where such bids otfered said products at 
less than the prices established by the respondents. 

In carr\'in!! out said understandino-s and acrreements and in doing' 
J., b b ' 1 

the acts and things done and performed in furtherance thereof, eac 1 

of said respondents acted h1 concert with one or more of the other 
respondents. 

PAn. 7. The agreements and unclerstandinrrs and the acts and 
h. o' e 

t mgs done thereunder, pursuant thereto, and in furtheranc 
thereof, as hereinabove set forth have hacl and do have the effect 

' ' ' d of uncluly. and unla~vfully restricting and restraining trade a~ 
1 commerce m metal wmdow products between and nmmw the sevetll 

States of the United States and in tlte District of Colu1~bia · of snb· 
t . ll ' . (f 8 anha Y enhancing prices to the purchasing public, and maintain111"' 
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prices at artificial levels, and otherwise depriving the public of the 
benefit that would flow from normal competition among and between 
said corporate respondents in the sale and distribution of metal 
Window products; of eliminating competition in the sale of said 
Products; with the tendency and capacity of creating a monopoly in 
the sale of said products in said commerce in the corporate 
respondents. 

CONCLUSION 

. The aforesaid acts and practices of the corporate respondents, the 
~ndividual respondents and the respondent association, in entering 
Into and carrying out such agreements, understandings, combinations, 
and conspiracies, and in doing the acts and things done thereunder, 
Pursuant thereto and in furtherance thereof, are to the prejudice of 
the public and of respondents' competitors, and constitute unfair 
lll.ethods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, approved September 2G, 1914, 
~ntitled "An Act to create a Federal Trade Commission, to define 
Its powers and duties, and for other purposes." 

ORDER TO CEASE AND DESIST 

. This proceeding having been heard by the Federal Trade Commis
Sion upon the complaint issued herein on November 11, 1936, and 
~e answers filed herein by the respondents Metal Window Institute~ 

alph H. Sartor, Carl R. Raquet, Grover J. :Meyer, James Allinson, 
~uy D. Bayley, Frank Garratt, The William Bayley Company, Bliss 

teel Products Corporation, The Bangert and Carlough Company, 
~arnpbell Metal Window Corporation, Ccco Steel Products Corpora
~Ion, formerly Concrete Engineering Company, Crittall Manufactur
~g Company, Inc., Detroit Steel Products Company, Druwhit Metal 
F'roducts Company, Federal Steel Sash Company, Inc., Michael 

1
1Ynn Manufacturing Company, Hope's Windows, Inc., Kewanee 

}lfanufacturing Company, Mesker Brothers Iron Company, Michel & 
C feffer Iron 'Vorks, Inc., S. II. Pomeroy Company, Inc., Soule Steel 
S ornpany, J. S. Thorn Company, Truscon Steel Company and Vento 
. tee! Products Company, formerly Vento Steel Sash Company, Inc., 
~?.Which the respondents agree that, for the purpose of disposing of 

118 proceeding, all the material facts alleged in the complaint 
~](cept that respondents Campbell l\Ietal Window Corporation and 
e ento Steel Products Company are presently members of the respond
t~t ~fetal Window Institute) may be deemed to be admitted within 

8
. e llltent and meaning of Section 5 of the Federal Trade Commis-
Ion Act, and that the respondents waive hearings, and all other 
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intervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of an Act of Congress, approved September 26, 1914, 
entitled, "An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes." 

It is orde1•ed, That the corporate respondents The William Bayley 
Company, Bliss Steel Products Corporation, The Bougert and Car· 
lough Company, Campbell Metal 'Window Corporation, Ceco Steel 
Products Corporation, formerly Concrete Engineering Company, 
Crittall Manufacturing Company, Inc., Detroit Steel Products Com· 
pany, Druwhit Metal Products Company, Federal Steel Sash Com· 
pany, Inc., Michael Flynn :Manufacturing Company, Hope's Win· 
dows, Inc., Kewanee Manufacturing Company, Mesker Brothers Iron 
Company, Michel & Pfeffer Iron ·works, Inc., S. H. Pomeroy Com· 
puny, Inc., Soule Steel Company, J. S. Thorn Company, Truscon 
Steel Company and Vento Steel Products Company, formerly Vento 
Steel Sash Company, Inc., their officers, agents and employees cease 
and desist from entering into and carrying out any .understanding, 
agreement, combination and conspiracy between and among any two 
or more of said respondents for the purpose or with the effect of 
restricting, restraining or monopolizing, or eliminating competition 
in, the sale in interstate commerce of any or all of the following 
products, made principally from solid or formed sections of steel, 
iron, bronze, aluminum, or other metal or alloy: pivoted windows, 
projected windows, continuous windows, basement windows, utilitY 
windows, detention windows, industrial doors, double-hung windows, 
counter-balanced windows, casement windows, mechanical operators, 
stools and screens for metal windows and doors, and other windoW 
products, and as a part of such understanding, agreement, combina· 
tion or conspiracy from doing any of the following acts and thing:: 

1. (a) Filing with the respondent association Metal W'indow Instl· 
tute, or any other agency, schedules showing the discounts which wi~ 
be allowed from the gross or basic prices shown in any gross or baS10 

price book commonly in use in the metal window industry. . 
(b) Maintaining the prices established by applying stated d1S· 

counts to said gross or basic price book for a specified period of time 
and until after notice has been given competitors of a contemplated 
change in discounts allowed. 

(c) Circulating schedules of discounts from the gross or basic 
prices established by said gross or basic price book through the 
respondent association, Metal Window Institute or otherwise among . ' ' competitors. 
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2. Establishing, maintaining and adhering to schedules of uniform 
discounts to be applied to gross or basic prices as established from 
the use of any gross or basic price book commonly in use in the 
industry. 

3. Establishing and maintaining minimum prices. 
4. Establishing and maintaining uniform terms and conditions of 

sales, such as mandatory erection by the seller, time for delivery, and 
allowances for freight. 

5. Declining to sell to purchasers for less than the prices estab
lished by stated discounts from the gross or basic price determined 
through the use of any gross or basic price book commonly in use 
in the industry without having first given notice to competitors that 
a sale is to be made at prices less than the prices established through 
the application of said discounts. 

6. Submitting estimates to be used as the basis of bids on a proj
~ct in a given geographical area to a clearing bureau of the respond
~nt, Metal Window Institute, or any other agency designated as 
the agency to "clear" estimates for the particular area involved, for 
the purpose of eliminating price competition in bidding on such 
project or for any other purpose than that of detecting errors in the 
lnterpretation of specifications or in the preparation of the estimates; 
and in no case shall estimates or bids disclosing the discounts or net 
l'rices to be quoted be submitted to any such bureau . 
. 7. Attempting by any form of concerted action, including under

lndding and underselling in a given transaction, to induce, persuade 
<)r require any competitor to adopt, abide by, observe or maintain in 
u.ny transaction, or series of transactions or for any stated period of 
hme or generally, any schedule of discounts, net prices or terms and 
~onditions of sale identical with or substantially similar to the 
Echeuules of discounts, net prices or terms or conditions of sale 
adopted or favored by the respondent making such attempt. 

8. Securing the withdrawal and cancellations of bids submitted on 
p.rojects where prices stated in such bids are less than those estab
Ished and maintained by respondents. 
f 9· Comparing net discounts or selling prices or terms or conditions 

? sale quoted or to be quoted in bidding on any project, or engaging 
ln a.ny form of collusive bidding on any project whether in con
llechon with the checking of estimates to detect errors or otherwise. 

lO. Conducting any investigation or joint discussion for the pur
~ose of ascertaining and reporting for their joint benefit if, when, 

0~d ~o what extent any competitor has deviated from any schedule 
n dtscounts, net prices or terms or conditions of sale or any an-

ounced or quoted pnces, or otherwise bringing pressure or per-
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suasion to bear upon competitors not to deviate from any such price 
list or price; provided that nothing herein contained shall prevent 
the gathering, compilation and distribution to the trade of statistics, 
including discounts, net prices, terms and conditions and other par
ticulars of closed transactions when not done for the purpose or with 
the effect of policing the activities prohibited herein. 

It is fwrther ordered, That the respondent association Metal Win
dow Institute, its officers, agents, and employees, and the individual 
respondents Ralph H. Sartor, Carl R. Raquet, Grover J. Meyer, 
James Allinson, Guy D. Bayley, and Frank Garratt forthwith cease 
and desist aiding, abetting and encouraging, or cooperating with, 
said corporate respondent in doing any of the acts or things 
prohibited by this order. 

It having been made known to the Commission that the death of 
the individual respondent C. J. Mcintosh occurred during the 
pendency of this proceeding; 

It is further ordered, That this proceeding be, and the same hereby 
is, dismissed as to the respondent C. J. Mcintosh. 

It is further ordet·ed, That the respondents shall, within GO days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they complied with this order. 



ORDER OF DISMISSAL, OR CLOSING CASE, 
ETC/ 

AssociATED RuBBER CoRPORATION. Complaint, June 30, 1936. 
Order, June 8, 1937. (Docket 2868.) 

Charge: Advertising falsely or misleadingly, misbranding or mis
labeling and using misleading brand name as to quality and price 
Value of product; in connection with the sale of automobile tires. 

Dismissed, after answer, by the following order: 
This matter coming on to be heard by the Commission upon the 

record, and the Commission having duly considered the same and 
being now fully advised in the premises, and it appearing that the 
Associated Rubber Corporation, the sole respondent herein, has been 
dissolved· 

' . It i8 ordered, That the complaint herein be, and the same hereby 
Is, dismissed without prejudice . 

• V r, John Dar8ey for the Commissimi. 
M allary <f: Gilbert, of Springfield, Mass., for respondent. 

)[. J. LEVINSON, trading as J. LEwis, FnANCINE LABOUATORIES and 
SDPEmon PnoDUCTS Co. Complaint, May 10, 1937. Order, June 9, 
1937. (Docket 3126.) 
, Charge: Misrepresenting agents' earnings and selli11g plan or 
.'deposits", source or origin or nature of product, and business status; 
111 connection with the sale of packaged drugs, chemical specialties, 
and feminine hygiene products. 

Record closed by the following order: 
This matter coming on for consideration by the Commission upon 

the record, and it appearing that M. J. Levinson, respondent, has 
been convicted and oentenced for violation of the postal laws upon 
tharges similar to the allegations of the complaint, and it further 
appearing that the respondent's place of business has been closed 
fnd that there is no likelihood that said business will be resumed 
~Y. him, and the Commis.sion having duly considered the same and 
emg now fully advised in the premises; ---Co: In llddltlon to the cases below enumerat!'d, complnints were diHmlsAed during the period 

·so <'tl!d by this volume In the cnAE>S of Kraft-Ph<'nlx Che~se Corp., Docket 2!l3ri, Dlrd &: 
len., Inc., et al., Docket 2!137, and Shetrord Cheese Co., Inc., Docket 2036, respectively 

PoJ·ted In full supra at pages 1137, 548, and 1209. 
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1500 FEDERAL TRADE COMMISSION DECISIONS 

It is ordered, That the case growing out of the complaint herein
before issued on the lOth day of May 1937, be, and the same hereby 
is, closed without prejudice to the right of the Commission, should 
the facts so warrant, to reopen the same and resume prosecution of 
the complaint in accordance with its regular procedure. 

llfr. Wm. T. Ohantland for the Commission . 
• 

J\IAGNEcorL Co., INc. Complaint, June 16, 1930. Original order, 
September 25, 1933. (Docket 1846.) 18 F. T. C. 60. Order vacat
ing, etc., June 16, 1937. 

The cease and desist order in this misrepresentation of so-called 
electro-therapeutic blankets case was ordered vacated and set aside 
by the following order: 

This matter coming on for consideration on the record herein, and 
it appearing to the Commission that an order to cease and desist was 
entered and issued herein on September 25, 1933, based upon the 
consent of the respondent to cease and desist from the unfair methods 
of competition charged in the complaint, and the Commission being 
fully advised in the premises, 

It is ordered, That the said order to cease and desist entered and 
issued herein on September 25, 1933, be, and the same hereby is, 
vacated and set aside, and that the taking of testimony on the charges 
of the complaint in this proceeding be, and the same hereby is, 
ordered to be begun upon reasonable notice to the respondent herein. 

Defore Mr. John lV. Addi8on, trial examiner. 
J./r. Eu,gene W. Burr for the Commission. 
Ball, llfu.sser & Mitchell, of Salt Lake City, Utah, for respondent. 

J. V. LINEHAN and C. A. \VELDT, trading as LroN MANUFACTURING 

Co. Complaint, July 11, 1930. Order, June 16, 1937. (Docket 
1856.) 

Charge: Advertising falsely or misleadingly as to nature of prod
uct and using lottery scheme; in connection with the sale of blankets 
and various articles of merchandise. 

Record closed, after answer and trial, by the following order: 
This matter coming on for consideration by the Commission upon 

the record, and it appearing that the respondents discontinued the 
practices complained of during the year 1930, and that they are not 
now engaged in said practices and have not engaged in the sarne 
since about the year 1930, and it further appearing that the respond· 
ents have no intention to resume the sale of merchandise by the 
method com,plained of in the complaint herein, and the Commission 
having duly considered the same and being now fully advised in the 
premises; 
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It is ordered, That this proceeding be, and the same hereby is, 
closed without prejudice to the right of the Commission, should the 
facts so warrant, to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondents. 

Dn. RonERT G. JAcKsoN, doing business as JACKSON PuBLISHING Co. 
Complaint, April 29, 1936. Order, June 23, 1937. (Docket 2792.) 

Charge: Misrepresenting properties of product and ailments, con
ditions, causes, etc. incident to offer of product; in connection with 
the sale of packaged proprietary foods. 

Dismissed, after answer and trial, by the following order: 
This matter coming on to be heard by the Commission upon the 

record, and the Commission having heard oral argument from coun
sel for the Commission and the respondent, and being now fully 
advised in the premises; 
.It is ordered, That the complaint herein be, and the same hereby is, 

dismissed. 
Before Mr. W. lV. Sheppard, trial examiner. 
Mr. John Darsey for the Commission. 

J APEx DrsTILLING Co., INc. Complaint, June 18, 1935. Order, 
une 25, 1937. (Docket 2440.) 
Charge: Using misleading corporate name as to business status, 

~nd misbranding or mislabeling and advertising falsely or mislead
~~gly in said respect; in connection with the wholesaling of whis
les, wines, liqueurs, gins, brandies and other alcoholic beverages. 
Record closed, after answer and trial, by the following order: 
This matter coming on for consideration by the Commission upon 

~lhplaint and answer and testimony adduced in support of the al
t~gations of said complaint before John J. Keenan, an Examiner of 
C e Commission, thereunto duly designated, and it appearing to the 
t0lhmission that the said record contains no evidence of any inter

s ;t? commerce by this respondent, and the Commission being fully 
a VIsed in the premises· 
. ~tis ordered, That th~ case growing out of the said complaint here
~· efore issued on June 18, 1935, be, and the same is hereby, closed 
i Ithout prejudice to the right of the Commission to reopen the same 
n ~he event that future facts and circumstances may warrant. 

11 
efore lf!r. John J. /(eenan, trial examiner. 

~r. PGad B. Moreh,ouse for the Commission. 
r. Jos. C. Schroeder, of St. Louis, Mo., for respondent. 
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CALIFORNIA VINEYARDS Co. Complaint, August 16, 1935. Order, 
June 25, 1937. (Docket 2520.) 

Charge: Advertising blsely or misleadingly as to nature of prod
uct, using misleading corporate name and misrepresenting business 
status; in connection with the sale of fermented artificially carbon· 
ated apple juice. 

Record closed by the following order : 
This matter coming on for consideration by the Commission upon 

complaint herein, and it appearing to the Commission that the mat
ters and things forming the subject matter of this complaint are 
covered by Regulations No. IV relating to labeling and advertising 
of wine effective December 15, 1936, pursuant to the Federal Alcohol 
Administration Act of August 29, 1935 ( 49 Stat. L. 977), and the 
Commission being fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein· 
before issued on August 16, 1D35, be, and the same is hereby, closed, 
without prejudice. 

Mr. Daniel J. ll!urphy, for the Commission. 

RE:\ISEN CoRPOR..-\.TION. Complaint, April 29, 1936. Order, June 
28, 1937. (Docket 27!H.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to properties and professional indorsement of prod· 
uct; in connection with the sale of "Aspirin+ Plus.~' 

Record closed, after answer and trial, by the following order: 
This matter coming on to be heard by the Commission on the 

record, and it appearing that the respondent, Remsen Corporation, 
a corporation, became inoperative and void April 1, 1933, under the 
corporation laws of the State of Delaware, and that the commodity 
designated "ASPIHIN +PLUS" is no longer being offered for sale 
to the purchasing public, and the Commission having duly considered 
the same and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein
before issued on April 29, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com· 
plaint in accordance with its regular procedure. 

Defore Mr. John J. Keenan, trial examiner. 
Mr. T. II. Kennedy for the Commission. 
Mr. John A. lVidman, of New York City, for respondent. 
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CAnL Sl\IITH, trading as FASHION SILK Co. Complaint, April 13, 
1937. Order, June 29, 1937. (Docket 3105.) 

Charge: Using lottery scheme in merchandising; in connection 
with the sale of hosiery. 
, Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent, Carl Smith, in
dividually and trading as Fashion Silk Company, has discontinueu 
the practices complained of, has vacated the place of business 
formerly occupied by him, has no inclination to again resume the 
}H'actices complained of, aml has not distributed any literature or 
~'ales cards since about Oetober 1, 1936; and the Commission having 
<luly considered the matter and being now fully advised. in the 
premises; 

It is ordered, That the case growing out of the complaint herein
hefore issued on April 13, 1937, be and the same hereby is closed 
Without prejudice to the right of the Commission, should the facts 
.fio warrant, to reopen the same and resume prosecution of the com
lllaiut in accordance with its regular procedure. 

ill r. II enry 0. Lank and 11/ r. P. 0. J{ olinski for the Commission. 

AncniE RICHARD DAIIL, trading as RELIABLE SALES Co. Complaint, 
Apl'il11, 1935. Order, June 30, 1937. (Docket 2362.) 

Charge: Ad n'ttising fulsf.>ly or misleadingly as to free products, 
and ngents' or salesmen's advantages, and using lottery scheme in 
lhet·ehandising; in connection with the sale of radios, tables, wine 
sets, pen and. pencil sets, silver sets, bedspreads, and various articles 
'()f merchandise. 

Hecord closed., after answer, by the following order: 
This matter coming on for consideration by the Commission upon 

~he record, and it appearing that respondent, Archie Richard. Dahl, 
1~l<liYidually and trading as Reliable Snles Company, has discon
tinued the business and practices covered. by the complaint issued 
~gainst him on April 11, 1935, has closed his place of business, has 
een adjudicated a bankrupt, and the Commission having duly 

·Considered the matter and being now fully advised in the premises; 
h It is ~rdered, That ~he case growing out of the complain~ herein
~fore ISSued on Apnl 11, 1935, be and the same hereby IS closed 

'"Hhout prejudice to the rirrht of the Commission, should the facts 
~ ~ ' 

1 
~varrant, to reopen the same and resume prosecution of the com-

1) a1nt in accordance with its regular procedure. 
Before Mr. Miles J. Furnas, trial examiner. 
Air. llen1'1J 0. L(l;nk for the Commission. 
N a.~h & Donnelly, of Chicago, Ill., for respondent. 

lMt21"'-30---97 
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RARITAN DISTILLERS CoRPORATION. Complaint, June 18, 1935. 
Original order, July 8, 1936. (Docket 2442). 22 F. T. C. 879. 
Order vacating, etc., July 6, 1937. 

The cease and desist order in this so-called distiller case, involving 
misrepresentation of business status, etc., was ordered vacated by 
the following order : 

This matter having come on for consideration by the Commission 
upon the record and the Commission being fully advised in the 
premises; 

It i8 ordered, That the order to cease and desist hereinbefore en
tered and issued on July 8, 1936, be and the same is hereby vacated 
and set aside. 

It i8 furtherr ordered, That the prosecution of the Commission's com
plaint in this case be resumed in accordance with the Commission's 
regular procedure. 

Defore Mr. John J, Keenan, trial examiner. 
Mr. PGad B. Morehouse for the commission. 
Mr. John lV. Hilldrop, of Washington, D. C., for respondent. 

CiviL EMrLoYEEs TRAINING, INc. ET AL. Complaint, January 19, 
1937. Order, July 6, 1937. (Docket 3037.) 

Charge: :Misrepresenting government connection, business connec· 
tions or personnel and opportunities in product or service and pre
tended refund or guarantee; in connection with the sale of civil 
service correspondence courses. 

Record closed by the following order : 
This matter coming on for consideration by the Commission upon 

the record, and it appearing that the respondents, Civil Employees 
Training, Inc., a corporation, and John C. Spear, Monroe ,V. Spear,. 
and Russell J. Davis, individually, and as officers of said corpora· 
tion, have entered into a stipulation as to the facts and an agree
ment to cease and desist from certain enumerated practices, which 
stipulation and agreement was, on the 29th day of June, 1937, 
approved by the Commission, and the Commission having duly 
considered the same and being now fully advised in the premises; 

It ia ordered, That the case growing out of the complaint herein· 
before issued on January 19, 1937, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the fncts· 
so warrant, to reopen the same and resume prosecution of the com
plaint in accordance with its regular procedure. 

Mr. !larry D. Michael for the Commission. 
Sandera, Gravelle, Whitlock & Ilowry, of 'Vashington, D. C. and 

Mr. Fred S. Purnell, of Attica, Ind., for respondents. 
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BILOXI 0YSTI:R ExcHANGE, ET AL.1 Complaint, April 7, 1937. 
Order, July' 10, 1937. (Docket 3009.) 

Charge: Combining or conspiring to restrict, suppress and elim
inate competition and create a monopoly; in connection with the sale 
of canned oysters. 

Record closed, after answer, by the following order: 
This matter coming on to be heard by the Commission and it ap

pearing that the respondent, Biloxi Oyster Exchange, through which 
the acts and practices of all of the respondents charged in the com
plaint were carried on, has been dissolved and its charter surren
dered, and the Commission having duly considered the record and 
being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint here
inbefore issued on April 7, 1937 be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
SO warrant, to reopen the same nnd resume prosecution of the com~ 
plaint in accordance with its regular procedure. 

Mr. J. T. lV elch for the Commission. 
Rushing & Guice, of Biloxi, Miss., for respondents. 

WILLIA:P.I FREIHOFER BAKING Co. Complaint, April 10, 1936. 
Order, July 15, 1937. (Docket 2758.) 

Charge: AdYertising falsely or misleadingly as to composition, 
quality and properties of product and disparaging product of 
competitor; in connection with the manufacture and sale of bread 
Products. 

Dismissed, after answer and trial, by the following order : 
This matter coming on to be heard by the Commission upon testi

Jnony and other evidence in support of the allegations of the com
Plaint and in opposition thereto, and briefs and oral arguments of 
~ounsel for the Commission and for the respondent; and it appear
~ng to the Commission that the respondent has been and is engaged 
ln -the transportation and sale of its products in interstate com
lner<'e, and that the Commission had and has jurisdiction over the 
lnethods of competition as charged in the complaint; and furthe.r it 
appearing to the Commission that certain of the methods of com
P~tition charged in the complaint as unfair have been voluntarily 
discontinued by the respondent, and that there is a lack of evidence 
that the other mehtods of competition alleged to be unfair were 
nctu~]ly deceptive or misleading; and the Commission having duly 
Considered the same and being now fully advised in the premises; 
• It. is ordered, That the complaint herein be, and the same hereby 
ts, dismissed without prejudice. ---~~~~ Cd~lllPlalnt jolna numerous corporations and various Individuals as members, ollleera 

re<!tors of respondent Ex<!hange. 
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Before },fr. Charles F. Diggs, trial examiner. 
J,fr. John Darsey for the Commission. 
Mr. llarry J.'Alker, Jr. and Mr. Rwhard lV. Slocum,, of Philadel

phia, Pa., and Air. John lValsh and },fr. Louis A. Spiess, of 'Vash
ington, D. C., for respondent. 

SnuFoim HosiERY l\IILLs, INc. Complaint, November 4, 1936. 
Order, July 20, Hl37. (Docket 2965.) 

Charge: Misbranding or mislabeling as to composition of product; 
in connection with the manufacture and sale of hosiery. 

Record closed, after answer and trial, by the following order: 
This matter coming on for consideration by the Commission, and 

it appearing that the practices complained of have been discontinued 
and that respondent does not intend to resume said practices, and 
the Commission having duly considered the record and being now 
fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein
before issued on November 4, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com
})laint in accordance with its regular procedure. 

Before J,fr. lV. lV. ,__...,'l1eppard and Mr. John lV. Addi.wn, trial 
examinrrs. 

Air. Jolm Darsey for the Commission. 

AVALON CANDY ConPOH.\TION. Complaint, January 31, 193G. 
Order, July 28, 1937. (Docket 2698.) 

Charge: Using lottery scheme in mrrehandising; in connection 
with the manufacture and sale of candy. 

Record closed, after answer, by the following order: 
This matter having come on for consideration by the Commission 

upon the record, and it appearing that the respondent, Avalon CandY 
Corporation, has not engaged in the business of manufacturing and 
selling candies since the 24th day of March 1!:l3G; that its physicnl 
assets have been dismantled and sold; that its corporate charter under 
the laws of the State of California was suspended on March 5, 193!, 
for non-payment of State taxes; and it appearing that respondent JS 

not likely to resume the violations of law alleO'ed in the Commission's 
complaint hereinbefore issued on January 31"" 1936 and the Comrnis-. ' ' s1on l.mving duly considered the same and being fully advised in the 
pretmses ; 

It i8 oi'dered, That the case growing out of the said complaint .of 
J anuar~ 31, 1936, be, and the same hereby is, closed without pr£>judlce 
to the right of the Commission to reopen the same and resume prose· 
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cution thereof in accordance with its regular procedure at such. future 
time as the facts and circumstances may warrant. 

11/r. P. 0. J(olinski and 11/r. Henry 0. Lank for the Commission. 

MAsSACHUSETTS CHoCOLATE Co. Complaint, January 27, 1936. 
01·der, August 9, 1937. (Docket 2G93.) 

Charge : Using lottery scheme in merchandising; in connection with 
the manufacture and sale of candy. 

Dismisst'd by the following order: 
This matter coming on to be heard by the Federal Trade Commis

sion, and the Commission being advised that the above named 
respondent corporation has been dissolved, and the Commission hav
ing duly con~idered the matter and being now fully advised in the 
Premises; 

It i8 ordered, That the complaint heretofore issued in the above 
entitled matter be, and the same hereby is, dismissed for the reason 
that the re~pondent corporation has been dissolved. 

illr. J>. 0. Kolinski and Mr. Ilenry 0. Lank for the Commission. 

. CinLIAN PnEPARATORY SmvicE, INc. AND Hol\lER BRUCE CRONE, 
Individually, and doing business as EcoNOl\liC RESEARCH llunEAU. 
Complaint, July 29, Hl3G. Order, August 17, 1937. (Docket 2884.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
business status ns to government connection and opportunities in 
Prod net or st'lTi('e and refunds or guarantees; in connection with the 
sale of Civil Service correspondence courses. 
Re~ord closed by the following order : 
Th1s matter coming on for consideration by the Commission upon 

the record, and it appearing that the respondents, Civilian Prepara
tory Servic£>, Inc., a corporation, and Homer Bruce Crone, individu
ally, and doing business under the name and style of Economic 
lleseareh llnr£>nu, have ent£>red into a stipulation as to the facts and 
an agreeml'nt to cease and desist from certain enumerated practices, 
\\·h. I 1<' l stipulation and agreement was, on the 21st day of July, 1937, 
approved by the Commission, and the Commission having duly con
Enderecl the same and being now fully advised in the premises: 
b ~t is ~nlered, That the case growing out of the complaint herein
"'~ ore IssnNl on July 2!>, 1!>3(], be, and the same hereby is, closed 
"'lthout pr£>jucliee to the right of the Commission, should the facts so 
i arrant, to reoJwn th~ same and resume prosecution of the complaint 
n accordance with its regular procedure. 
~~r. lla~·ry D. M~chael for the ~ommission. 

ardn·lCl.: & Qumlan, of Huntmgton, ,V, Va., for respondents. 
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HARFORD FnocKs, INc. Complaint, October 22,1935. Order, August 
19, 1937. (Docket 2592.) 

Charge: Advertising falsely or misleadingly as to agents' oppor
tunities and earnings; in connection with the manufacture and sale 
of women's dresses, lingerie and allied products. 

Dismissed, after answer and trial, by the following order: 
This matter coming on to be heard by the Commission upon the 

record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before lllr. RobertS. Hall, trial examiner. 
Mr. John L. Hornor and lllr. Astor Hogg for the Commission. 
Paxton & SeaJJongood, of Cincinnati, Ohio, for respondent. 

FASHION FROCKs, INc. Complaint, October 28, 1935. Order, 
August 19, 1937. (Docket 2601.) 

Charge: Advertising falsely or misleadingly as to agents' oppor
tunities, earnings and advantages; in connection with the manufac
ture and sale of women's dresses. 

Dismissed, after answer and trial, by the following order: 
This matter coming on to be heard by the Commission upon the 

record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It U1 ordered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before Mr. RobertS. II all, trial examiner. 
111 r. Astor II ogg for the Commission. 
Paxton & SeaJJongood, of Cincinnati, Ohio, for respondent. 

HEIDELBERGER CoNFECTIONERY Co. Complaint, March 11, 1930. 
Original order, April 3, 1934. Docket 1772, 18 F. T. C. 281. Order 
vacating, etc., August 24, 1937. 

Charge: Using lottery scheme in merchandising; in connection 
with the manufacture and sale of candies. 

Cease and desist order in this case was vacated by the following 
order: 

This matter coming on to be heard by the Federal Trade Corn· 
mission upon the record and the Commission havina duly con· 
'd ' ~ Sl ered the same and being now fully advised in the premises; 
It is ordered, That the order to cease and desist heretofore issued 

on April 3, 1934, be, and the same hereby is, vacated and set aside. 
I~ is further ordered, That an amended and supplemental corn· 

plamt forthwith issue, charging the respondent with violation of 
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Section 5 of the Federal Trade Commisison Act (15 U. S. C. A., 
Section 45). 

Mr. Henry 0. Lank for the Commission. 
Gartner&: Lemisch, of Philadelphia, Pa., for respondent. 

CoRRUGATED CoNTAINER CoRP. Complaint, August 19,1937. Order, 
September 10, 1937, (Docket 3208.) 

Charge: Misbranding or mislabeling product as to official con
struction requirements; in connection with the manufacture and sale 
of corrugated paper fiber boxes. 

Record closed by the following order : 
This matter coming on to be heard by the Commission upon the 

record and it appearing that the respondent, Corrugated Container 
Corporation, under date of August 10, 1937, executed a stipulation 
tl.l:l to the facts and agreement to cease and desist, and the Commission 
having duly considered the record and being now fully advised in 
the premises· ' . 

It is ordered, That the case growing out of the complaint issued 
herein on August 19, 1937, be, and the same is, hereby closed without 
Prejudice to the right of the Commission to reopen the same and re
sume prosecution in the regular course should future facts so 
Warrant. 

lllr. Joseph 0. Fehr for the Commission. 
Mr. Juli'U8 H. Bregrnan, of New York City, for respondent. 

TnE TExAs Co. Complaint, March 12, 1937. Order, September 
~0, 1937. (Docket 3077.) 

1
, Charge: Dealing on exclusive and tying basis in violation of Sec

.Ion 3 of the Clayton Act and Section 5 of the Federal Trade Com
mission Act; in connection with the sale of automobile parts and 
11?Cessories, including tires, batteries, spark plugs, windshield wipers, 
<lil filters, and auto light bulbs. 

Record closed, after answer, by the following order: 
This matter coming on to be heard for consideration by the i 0Inrnission upon the record, and it appearing that the respondent, 

.he Texas Company, had voluntarily in December, 1936, discon
llnued the use of the acts, practices and methods charged in the 
eornplaint issued herein as being unlawful, and it further appearing 
that ~here is no reason to apprehend a resumption of such practices 

Y. Said respondent, and the Commission having duly considered the 
said matters and being now fully advised in the premises; 
b It is ordered, That the case growing out of the complaint herein
' ~fore issued on March 12, 1937, be, and the same hereby is, closed 
\'Ithont prejudice to the right of the Commission, should the facts 
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so warrant, to reopen the same and resume prosecution of the com
plaint in accordance with its regular procedure. 

ltf r. Allen 0. Phelps for the Commission. 
Mr. Jlern; T. Klein and Mr. Albert E. Van Du~en, of New York 

City, for respondent. 

Dn. A. PosNER SHoEs, INc. Complaint, April 30, 1935. Order, 
October 28, 1937. (Docket 2380.) 

Charge: Misbranding or mislabeling, advertising falsely or mis
leadingly and using misleading trade or corporate name as to busi
ness status and nature of product; in connection with the sale of 
shoes. · 

Dismissed, after answer and trial, by the following order: 
This matter coming 011 to be heard by the Commission upon the 

record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is C?tdered, That the complaint herein be, and the same hereby 
is, dismissed. 

Before liir. John L. Hornor and llfr. John J. Keenan, trial 
exammers. 

11/r. llforton Nesmitl~ for the Commission. 
Cohen & Zorn, of New York City, for respondent. 

Los ANGELES So.\r Co., trading as Co~mAY Pnonucrs Co. Complaint, 
June 4, 1937. Order, Nowmber 8, 19:37. (Docket 314().) 

Charge: Misrepresenting nature or properties of product and re
sults ther(•of; in connection with the manufacture and sale of "CosraY 
Vitamin D Soap". 

Closed by following order accepting stipulation in settlement, etc.: 
This matter coming on for consideration by the Commission upon 

the record, and it appearing that the respondt>nt has entered into a 
stipulation as to the facts and an agreement to cease and desist front 
certain enumerated practices, which stipulation and agreement was, 
on the third. day of November, 1937, tendereu to the Commission ii1 

settlement of this case, and the Commission having duly considered 
the same, and being now fully advised in the premises; 

It is ordered, That said stipulation and agreement to cease 11nd 
desist so entered into by respondent be, and the same hereby is, 
accepted antl that the case growing out of the complaint hereinbefore 
issued on J nne 4, 1937 be, and the same hereby is, closed. without 
prejudice, however, to the right of the Commission to reopen the 
same and resume prosecution of the complaint in accordance with 
its regular procedure in the event future developments should so 
warrant. 



ORDERS OF DISMISSAL, ETC. 1511 

Mr. lVilliatn L. Pencke for the Commission. 
Dockweiler & Dockweiler, of Los Angeles, Calif., for respondent. 

Loms J. 'VmTrtiARsn, trading as RITE-,VAY SALEs. Complaint, 
July 10, 1937. Order, November 13, 1937. (Docket 3170.) 

Charge: Misrepresenting nature and qualities or properties and 
endorsement of product and special price opportunities and guaran
tee and business status, and disparaging and misrepresenting com
petitive products; in connection with the sale of earthenware kitchen 
utensils. 

Record closed, after answer and trial, by the following order: 
This matter coming on for consideration by the Commission upon 

the record, and it appearing that the respondent, Louis J. 'Whit
marsh, has died since the filing of the complaint, and the Commis
sion having duly considered the same and being now fully advised 
in the pre~nises; 

It is ordered, That the case growing out of the complaint herein
before issued on July 10, 1937, be and the same hereby is, closed with
out prejudice to the right of the Commission, should the facts so war
rant to reopen the same and resume prosecution thereof in accordance 
With its regular procedure. 

Defore J.fr. Miles J. Furnas, trial examiner. 
Mr. William L. Pencl~e for the Commission. 
Mr. lVilliam T. Arnos, Sr., of Cleveland, Ohio, for respondent. 





STIPULATIONS 1 

DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESISTs 

1994. Misrepresenting Product-Food Products.-'Wayne County Prod
Uce Co., a corporation, engaged in the business of manufacturing 
bottled, canned, and packed food products, including cider, vinegar, 
jelly, preserves, apple sauce, and the like, and in the sale and distri
bution thereof in interstate commerce, in competition with other 
corporations, firms, individuals, and partnerships likewise engaged, 
enterNl into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Wayne County Produce Co., in connection with the offering for 
sale and selling its products in interstate commerce, agreed to cease 
and desist from the use of a so-called special or other gift offer of a 
skillet or other product having an alleged value of $1.25 or other 
~epresented value, when in fact the designated value of said product 
ls exaggerated and greatly in excess of the price at which said prod
Uct is regularly sold in the usual course of business. The said cor
Poration also agreed to cease and desist from the use of the figure 
"$1.25" or of any other figure as representative of the value of a 
Product offered as a so-called gift offer in connection with the sale 
of its merchandise or in any other way so as to import or imply 
tl:at the represented figure is the price at which the so-called "special 
gift'' product is customarily sold in the usual course of trade, when 
such is not the fact. (June 1, 1937.) 

1995. False and Misleading Brands or Labels and Advertising-Per~ 
~U~es.-Fragrant Perfumers, Inc., a corporation, engaged in the 
Usmess of assembling perfumes and in the sale and distribution ----8p: ~or false and misleading advertising stipulations etrected through the Commission's 
; ai board. See p. 1573 et seq. 

Per! he digests pullllshed herewith cover those accepted by the Commission during the 
or a~d covered by this volume, namely, June 1, 1937, to Nov. 30, 1037, Inclusive. Digests 
her 1 Prevlnus 1tlpulatlons of thlR chara<"ter acrepted by the Commission-that Is, num-

1~ 1 to 1003, Inclusive--may be found In vols. 10 to 2-l of the Commission's decisions. 
the n the Interest of brevity there 11 omitted from the published digest of the stipulation 
be agreement under which the stipulating respondent or respondents, as the case may 
In' a.agree that should such stipulating respondent or respondents "ever rf'sume or Indulge 
dencnr, ot the practices In question, this said stipulation of the facts may be used In evl
eomp; 

1 
against such respondent or respondents, as the case may be, "In the trial of the 

n nt Which the Commission ma7 Issue." 

1513 
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thereof, as well as other toilet articies, in interstate commerce, in 
competition with other corporations, firms, individuals, and partner
ships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Fragrant Perfumers, Inc., in soliciting the sale of and selling its 
product in interstate commerce, agreed to cease and desist from the 
use on labels, or otherwise to advertise said product, of exagger
ated or misleading statements or repr~sentations concerning the 
value of said product or the price at which said product is sold or 
intended to be sold in the usual course of trade. The said Fragrant 
Perfumers, Inc., also agreed to cease and desist :from the use of the 
word "France", in connection with the offering :for sale and selling 
its said perfume product in interstate commerce, so as to import or 
imply that said product was made or manufactured in France, when 
such was not the :fact. (June 1, 1937.) 

1996. False and Misleading Advertising-Furniture, etc.-Reliable 
Stores Corp. engaged in the sale and distribution of :furniture, 
house furnishings, jewelry and related commodities, operates a num
ber of retail stores located in different states of the United States and 
in the District of Columbia. One of its said outlets is that known 
as "National Furniture Company", retail :furniture store in 'Vash
ington, D. C., engaged in the sale and distribution of merchandise 
of the kind and character aforesaid in commerce as defineu by the 
Act, and in competition with other corporations, individuals, firms 
and partnerships likewise engaged, entered into the following agree
ment to cease and desist :from the alleged unfair methods of cOin
petition as set :forth therein. 

Reliable Stores Corp., in soliciting the sale of and selling its 
merchandise in commerce as defined by the Act, agreed to cease and 
desist from the use in its ndvertising matter of whatever kind or 
character or in any other way of the words "free" or "gift'' either 
alone or in connection or conjunction each with the other or with 
any other woru or words as descriptive o:f merchandise represented 
to be given with the purchase of other merchandise, when in fact 
the price of the so-called "free" or "gift" merchandise is incluued in 
the price asked :for the merchandise solu. Said corporation also 
agreed to cease and desist from the use of the words "free" or "gift'' 
in any way so as to import or imply that the products to which said 
word or words refer are in fact a gift or are given :free or as 11 

gratuity to the purchaser of other merchandise, when such is not the 
fact. (June 7, 1937.) 

HW7. False and Misleading Brands or Labels and Advertising-Shalll· 
poo.-Tressol Laboratories, a corporation, engageu in the business of 
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manufacturing or compounding a product for use as a shampoo and 
in the sale anc~ distribution of said product under the trade name 
"Tressol" in interstate commerce, in competition with other corpora
tions, individuals, firms an<l partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Tressol Laboratories, in soliciting the sale of and selling its prod
Uct in interstate commerce, agreed to cease and desist from the use on 
its labels, cartons, in its advertising matter or in any other way, of 
statements or representations to the effect that said product contains 
no soap, when in fact it does contain ingredients which, in combina
tion, are recognized to be soap; that shampoos containing alcohol are 
drying to the hair, scalp and hair roots, when, because such shampoos 
are necessarily diluted with sufficient water, they do not have such 
drying effect; that said product is a blend of oils or contains oil, 
When such is not the fact; that the use of said product as a hair 
shampoo will promote the growth of hair, when such is not the fact. 
(June 9, 1937.) 

1008. False and misleading Brands or Labels-Hosiery, Undergarments-. 
etc.-Van Raalte Co., Inc., a corporation, engagell in the business of 
tnannfacturing women's and misses' undergarments, hosiery and 
gloves and in the sale and distribution of said prodncts in interstate 
commrrce, in competition with other corporations, individuals, firms) 
and partnerships likewise engaged, {'ntered into the following agree
n:ent to cease and desist from the alleged unfair methods of competi
tion as set forth therein. 

Van Tiaalte Co., Inc., in soliciting the sale of and selling its prod
Ucts in interstate commerce, agreed to cease and desist from· the use 
0~ the labels or tags affixed to said products of the word ''Satin" 
either alone or in connection or conjunction with any other word or 
Words or in any way so as to import or imply that the products to 
'Vhich the said word or words refer are composed of silk, the product 
of the cocoon of the silk worm, when such is not the fact. (June lOr 
1937.) 

L 19.DD. False and Misleading Advertising-Check-Canceling Machines.-
0Uls J. Orlando, an individual, trading as American Dank Equip

ltl.~nt Co., engaged in the business of repairing check-canceling ma
c~lnes and in 'the sale thereof in interstate commerce, in competition 
"'Ith other individuals, firms, and partnerships likewise engaged, 
e~tered into the following agreement to cease and desist from the 
n leged unfair methods of competition as set forth therein . 
. Louis J. Orlando, agreed to cease and desist from selling or offer-
ln~ f 1 · · h. d · J ct·~;, or sa e m mterstate commerce IS pro ucts as new or w1t wut 

IseJosing the fact that said products are secondhand, repaired or 
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reconditioned machines. The said Louis J. Orlando also agreed to 
cease and desist from the use on his printed matter of the words 
"makers of" or or any other word or words of similar meaning so 
as to import or imply that the said Louis J. Orlando makes or manu· 
factures the products offered for sale and sold by him or that he 
actually owns and operates or directly and absolutely controls the 
plant or factory in which said products are made or manufactured, 
when such is not the fact. (June 11, 1937.) 

2000. False and Misleading Advertising-Baby Chicks.-Ezra Neu· 
hauser, David Neuhauser and Menno Neuhauser, copartners trading 
under the firm name and style of Neuhauser Chick Hatcheries 
and/or Neuhauser Hatchery, engaged in the hatching of baby chicks 
and in the sale and distribution thereof in interstate commerce, in 
competition with other partnerships, firms, individuals and corpora· 
tions likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Ezra Neuhauser, David Neuhauser and Menno Neuhauser, jointly 
and severally agreed, in soliciting the sale of and selling their chicks 
in interstate commerce, to cease and desist from the use in their cata· 
logs or printed matter or in any way of statements or representa· 
tions to the effect that every "Good Luck" flock is raised on open 
range with acres of fresh-sodded slopes sowed in alfalfa and ~lover i 
that over 5,000,000 of said chicks are shipped each year; that David 
Neuhauser personally supervises the blood testing of 250,000 or other 
number of chicks during a year or other period of time; that such 
blood testing has been carried on for nine years; or that the said 
co-partners see to it that the flocks of chicks which they sell get the 
feeding program consisting of the Purina Embryo Feeding Prograill 
as a supplement to their own feeding program, when such are not 
the facts. (June 11, 1937.} 

2001. False and Misleading Brands or Labels and Advertising-Per· 
fumes.-A. Joncaire, Inc., a corporation, engaged in the sale and 
distribution of perfumes in interstate commerce, in competition '"ith 
<lther corporations, firms, individuals, and partnerships likewise en
gaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein· 
. ~· Joncaire, Inc., in soliciting the sale of and selling its perfun1~:> 
~n mterstate commerce, agreed to cease and desist from the use lil 

Its advertisements or printed matter or otherwise of the statement 
"~lended in France" either alone or in connection or conjunction 
~1th any other word or words, statement or representation so as to 
nnport or. imply that the said perfumes were produced or coJll' 
pounded m France and imported as finished products into the 
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United States of America, when such is not the fact. The said cor
poration also agreed to cease and desist from stating or represent
ing in its advertising, printed matter or otherwise that it is the 
American representative or distributor o£ a parfumer in France, 
when such is not the fact, and from the use on its stationery or in 
any other way of the purported address "338 Rue St. Honore, Paris," 
when in fact the said corporation has no such Paris address. The 
said corporation further agreed to cease and desist from the use 
Qn its stationery or otherwise of the word "Importers", when in 
fact it is not engaged as an importer of products which it offers for 
sale and sells. (June 11, 1937.) 

2002. False and Misleading Advertising-Radios.-Dusch's Kredit 
Jewelers, a corporation, engaged in the sale and distribution of 
ladio receiving sets, bearing escutcheon plates on which the word 
''Monarch" appears, in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
~ntered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

For domestic radio transmission, the so-called "long-wave" or 
"broadcast" band is used, while foreign transmission is based al
:tnost entirely on the use of the so-called "short-wave" band. The 
Qbject to be achieved in an "all-wave" receiving set is to make it 
P.ossible for the operator to receive through a single instrument 
oelther the domestic or broadcast bands or the foreign short-wave 
b.ands, at his pleasure. In the present state of the art, the recep
tion of foreign short-wave bands is difficult and uncertain. Oper
~tors in certain localities obtained foreign stations at certain times 
(jf the year and during certain times of the day without difficulty 
and in satisfactory volume, while in other localities such stations 
.are sometimes obtained and sometimes not, for no apparent reason. 
l'he "tuning in" or "logging" of a short-wave foreign station is 
.always slow and difficult. The loud speaker volume varies from 
)~thing to occasional satisfactory reception, and much attempted 
s ort-wave reception is rendered more difficult by noise interfer
~nce or "static". These conditions are known to experts but not to 
.he Purchasing public who are not aware that there are no receiving 
Jnstruments which will give easily tuned continuous and satisfactory 
l'eception of short-waves from foreign countries under all conditions. 

~usch's Kredit Jewelers, in soliciting the sale of and selling its 
rnd10 · • · • d ~ . rece!Vmg sets m mterstate commerce, agree to cease and 
p esist from the use of the words "all-wave" as descriptive of said 
'{: ro.ducts, when said products are not capable of reception of the 
:s ll_tire meter range of broadcasts aml commercial transmission. The 
aid corporation also agreed to cease and desist from stating or repre-
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senting or implying in its advertising of whatever kinJ or char
acter that users of its radio sets can receive European and other 
foreign stations easily or at will and with satisfactory volume andjor 
from stating, representing or presenting the merits and value of 
its proJucts in such way as to cover up or conceal the difficulties and 
deficiencies of short-wave reception, inherent in the present state of 
the art but unknown to the purchasing public. (June 14, 1937.) 

200:3. False and Misleading Brands or Labels and Advertising-Furs.
May Department Stores, Inc., a corporation, engaged in the business 
of operating a number of retail department stores, including one at 
Baltimore, Maryland, and in the sale and distribution from such 
stores of merchandise in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

May Department Stores, Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
describing furs in any way other than by the use of the correct name 
of the fur n.s the last word of the Jescription and which shall be 
printed in type that is not less conspicuous than that in which the 
accompanying descriptive word or words is or are printed; and when 
any dye or blend is used to simulate another fur, the true name of the 
fur, appcn.ring as the last word of the description and printed as 
aforPsaid, shall be immediately preceded by the word "Dyed" or 
"Blended", compounded with the name of the simulateJ fur, as thus: 
Seal-Dyed Muskrat, Hudson Seal-Dyed .Muskrat, Mink-Dyed Mar· 
mot, Seal-Dyed Coney or Rabbit, Northern Seal-Dyed Coney or 
Rabbit, Deaver-Dyed Coney or Rabbit. (June 14, 1937.) 

20M. False and Misleading :Brands or Labels and Advertising-Crepe 
Products.-B. Altman & Co., a corporation, engaged in the business of 
operating department stores anJ from which stores the said corpora· 
tion sells anJ distributes merchandise in interstate commerce, in 
competition with other corporations, individuals, firmR; anJ partner· 
ships likewise engage<l, entered into the following agreement to cease 
and desist from the alleged unfair methotls of competition set forth 
therein. 

B. Altman & Co., in soliciting the sale of and selling its product; 
in interstate commerce, agreed to cease and desist from the use 0 

the word "Crepe" or "Crepes" as descriptive of products not conl· 
posed of silk, the product of the cocoon of the silk worm, and froJ1l 
the use of the word "Crepe" or "Crepes" either alone or in connec· 
tion or conjunction with any other word or words or in any waY 50 

as to import or imply that the products to which said word or words 
refer are composed of silk, when such is not the fact. (June 1!, 
1937.) 
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2005. False and Misleading Advertising-Monuments.-American 
Memorial Co., a corporation, engaged in the business of manufactur
ing marble monuments and in the sale and distribution thereof, and, 
in the capacity of broker, of granite monuments as well, in interstate· 
commerce, in competition with other corporations, individuals, firms, 
and partnerhips likewise engaged, entered into the following ngree
ment to cease and desist from the alleged unfair methods of com
petition as set forth therein. 

American Memorial Co., offering for sale and selling its marble 
monuments in interstate commerce, agreed to cease and desist from 
stating or representing in its advertising of whatever character that 
the said monuments are everlasting, or of the highest or finest quality, 
or are the world's best genuine marble, or that, because it is alleg
edly pure, hard and solid, it will never fade, check, crack or dis
integrate no matter how many years pass away or that better marble 
cannot be bought, when such are not the facts. The said corporation 
also agreed to cease and desist from the use in its catalogs or other
wise of the pictorial representation of an elaborate and impos.ing or· 
any monument finishing plant so as to import or imply that it actu
ally owns and operates or controls the pictured plant, when such is 
not the fact. (June 17, 1937.) 

2006. False and Misleading Brands or Labels and Advertising-Crepe 
Products.-Dest & Co., Inc., a corporation, engaged in the business of 
operating a department store from which it sells and has sold and 
distributed merchanilise in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein~ 
. Best & Co., Inc., in soliciting the sale of nnd selling its products 
1ll interstate commerce, agreed to cease and desist from the use in its 
advertisements and advertising matter or otherwise of the word 
"Crepe" as descriptive of products not composed of silk, the product 
0! the cocoon of the silk worm, and from the use of the world "Crepe''" 
etther alone or in connection or conjunction with any other word 
or words or in any way so as to import or imply that the products 
~0 which said word or words refer are composed of silk, when such 
ts not the fact. (June 16, 1937.) 

2007. False and Misleading :Brands or Labels and Advertising-Silk 
Products.-Franklin Simon & Co., a corporation, engaged in the busi
n~ss of operating a department store from which it sells and dis
trtbutes wearing apparel in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en-
1aged, entered into the following agreement to cease and desist 
rom the alleged unfair methods of competition as set forth therein~ 

l58121"'-:;0-!l8 
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Franklin Simon & Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertising matter, or in any other way, of the word "Silk" 
as descriptive of products which are not composed of silk, the prod· 
uct of the cocoon of the silk worm, and from the use of the words 
"Silk" and "Crepe", or of either of said words, alone or in connection 
or conjunction with any other word or words or in any way so as 
to import or imply that the products to which the said word or words 
refer are composed of silk, when such is not the fact. (June 18, 
1937.) 

2008. False and Misleading Prices and Advertising-Automobiles.
Hudson Motor Car Co., a corporation, engaged in the business of 
manufacturing passenger automobiles and other motor driven vehicles 
and in the sale and distribution thereof under the trade names "Hud· 
son" and "Terraplane'' to dealers and distributors in interstate com· 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged in similar businesses, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Hudson Motor Car Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist or refrain 
from the use in any advertisement to facilitate the sale by dealers and 
distributors to the public of automobiles, of "$595" or of any other 
purported price figure, either with or without the pictorial repre· 
sentation of a passenger car, so as to import or imply that said price 
is tho price of the car pictured or otherwise described, unless the 
designated price is in fact the price of and does refer to the car so 
pictured or described; of "$595" or of any other purported price 
figure, together with the pictorial representation of a passenger car 
or in any other way, so as to import or imply that the car, to which 
such price figure purportedly refers, can be purchased at the adver
tised point of delivery for the price designated, and that the pur· 
chaser can obtain lawful title to and possession of said car at said 
point of delivery without further payment of any amount whatso· 
ever, except state and local taxes, assessments and sales taxes of anY 
kind, unless such is the fact, or unless the items, but not necessarilY 
the price of same, making up such further payment are also set forth 
in such advertisement in suitable words or phraseology printed in 
plain, prominent and easily readable type; of the pictorial or other 
representation of a car and more especially one equipped with acces· 
sories, and of what purports to be the price of said car, either 
"f. o. b.", "list at factory", or advertised point of delivery, so as to 
import or imply that said designated price is the price at which said 
car is offered for sale and sold, and that said price includes the price 
of all the accessories pictorially or otherwise represented or referred 
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:to in said advertisement and all other charges of whatever kind or 
-character, except freight or transportation charges, in case the price 
advertised is "f. o. b." or "list at factory", and state and local taxes, 
assessments, and sales taxes of any kind, incident to the sale of such 
·car, unless such is the fact; provided, if such designated price is used 
to refer to the sales price of the car without such accessories, and the 
said price does not include the cost of the said accessories, pictorially 
-or otherwise represented or referred to and of all other charges of 
·whatever kind or character, except freight or transportation charges 
and such taxes and assessments, then in such case the said price shall 
be accompanied by suitable words or phraseology printed in plain, 
prominent and easily readable type so as to indicate clearly that said 
price does not include such accessories and other charges and that the 
price of such accessories and other charges shall be added to the 
price represented to be the sales price of the car advertised. ( J nne 
18, 1937.) 

2009. False and Misleading :Prices and Advertising-Automobiles.
·Graham-Paige Motors Corporation, engaged in the business of 
manufacturing passenger automobiles and other motor-driven 
vehicles and in the sale and distribution thereof to dealers and 
·distributors in interstate commerce, in Canada, and other foreign 
-countries, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree
Inent to cease and desist from the alleged unfair methods of com
l)etition as set forth therein. 

Graham-Paige Motors Corporation, in soliciting the sale of and 
selling its products in commerce, agreed to cease and desist or 
l'efrain from the use in any advertisement to facilitate the sale by 
·dealers and distributors to the public of automobiles-of "$595" or of 
.any other purported price figure, either with or without the pb 
torial representation of a passenger car, so as to import or imply 
that said price is the price of the car pictured or otherwise described, 
llnless the designated price is in fact the price of and does refer to the 
·car so pictured and described; of "$595" or of any other purported 
Price figure, together with the pictorial representation of a passenger 
·car or in any other way, so as to import or imply that the car, to 
Which such price figure purportedly refers, can be purchased at the 
=advertised point of delivery for the price designated, and that the 
Purchaser can obtain lawful title to and possession of said car at 
said point of delivery without· further payment of any amount what· 
soever, except state and local taxes, assessments and sales taxes of 
-any kind, unless Ruch is the fact, or unless the items, but not 
necessarily the price of same, making up such further payment are 
:a1~o set forth in such advertisement in suitable words or phraseology 
:Printed in plain, prominent, nnd easily readable type; of the picto-
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rial or other representation of a car and more especially one equipped 
with accessories, and of what purports to be the price of said carr 
either "f. o. b.", "list at factory", or advertised point of delivery, 
so as to import or imply that said price includes the price of all the 
accessories pictorially or otherwise represented or referred to in said 
advertisement and all other charges of whatever kind or character, 
exc<'pt freight or trnnsportation charges, in case the price advertised 
is "f. o. b." or "list at factory", and state and local taxes, assessments, 
and sales taxes of any kind, incident to the sale of such car, unless 
such is the fact; provided, if such designated price is used to refer 
to the sales price of the car without such accessories, and the said 
price does not include the cost of the said accessories pictorially or 
otherwise represented or referred to and of all other charges of what
ever kind or character, except freight or transportation charges and 
such taxes and assessments, then in such case the said price shall be 
accompanied by suitable words or phraseology printed in plain, prom· 
inent, and easily readable type so as to indicate clearly that said price 
does not include such accessories and other charges and that the price 
of such accessories and other charges shall be added to the price 
rE-presented to be the sales price of the car advertised. (June 18, 1937.) 

2010. False and Misleading Prices and Advertising-Automobiles.-The 
Rtudebaker Corporation, engaged in the business of manufacturinl! 
motor vehicles and in the ~ale and di~tribution thereof to dealers and 
distributors in intPrstate commerce, in Canada ancl otlwr foreign 
countri£>s, effecting such sales and distribution through the instru· 
mentality of its owned and controll£><1 subsidiary, The Studebaker 
Sales Corporation of America, in competition with other corpora· 
tions, individuals, firms, and partnerships likewise pngaged, eJ1tered 
into the following agre£>ment to cease and d<'sist from the allPged 
unfair methods of competition as set forth therein. 

The Studebaker Corporation and The Studebaker Snles Corpora· 
tion of America, in soliciting the sale of and selling their product in 
commerc<', agreed to cease and desist or refrain from the use in anY 
advertisement to facilitate the sale by dealers and distributors to the 
public of automobiles: of "$GG5*" or of any other pmported prke 
figure, either with or without the pictorial representation of a pas· 
senger car, so as to import or imply that said price is the price of tl.1e 
car pictured or otherwise described unless the designated price is Ill 

fact the price of and does refer to the car so pictured or described; 
of "$665*" or of any other purported price figure, together with the 
pictorial representation of a passenger car, or in any other way, so 
as to import or imply that the car, to which such price figure pur· 
portedly refers, can be purchased at the advertised point of deliverY 
for the price designated and that the purchaser, can obtain ]awful 
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title to and possession of said car at said point of delivery without 
further payment of any amount whatsoever except state and local 
taxes, assessments, and sales taxes of any kind, unless such is the fact, 
or unless the items, but not necessarily the price of same, making up 
such further payment are also set forth in such advertisement in suit
able words or phraseology printed in plain, prominent and easily 
readable type; of the pictorial or other representation of a car, and 
ln.ore especially one equipped with accessories, and of what purports 
t? be the price of said car, either "f. o. b.," "list at factory," or adver
hs:d point of delivery, so as to import or imply that said designated 
Price is the price at which said car is offered for sale and sold, and 
that said price includes the price of all the accessories pictorially or 
otherwise represented or I·eferred to in said advertisement and all 
other charges of whatever kind or character except freight or tmns
fortation charges, in case the price advertised is "f. o. b." or "list at 
k~ctory," and state and local taxes, assessments and sales taxes of any . ;nu, incident to the sale of such car, unless such is the fact; provided, 
I . such designated price is used to refer to the sales price of the car 
Without such accessories, and the said price does not include the cost 
of the said accessories pictorially or otherwise represented or referred 
~0 ~nd of all other charges of whatever kind or character, except such 
t{e1g~t or transportation charges, and such taxes and assessments, 
·len In such case the said price shall be accompanied by suitable 
'~ords or phraseology printed in plain, prominent and easily, read
a le type, so as to indicate clearly that said price does not include 
suc!1 accessories and other charges and that the price of such acces
~~l'Ies and other charges shall be added to the price represented to be 

le sales price of the car advertised. (June 18, 1937.) 
C~Oll, .False and Misleading Prices and Advertising-Automobiles.
~ rysler Corporation, ~nd its subsidiary corporations, Chrysler 
Cales Corporation, De Soto 1\Iotor Corporation, Dodge Brothers 

orporation and Plymouth Motor Corporation, engaged in the busi
~~ess of manufacturing motor vehicles and in the sale and distribu
.0011 thereof to dealers and distributors in interstate commerce, in 
<: anada, and in other foreign countries, in competition with other 
e 

01
'Porations, individuals, firms, and partnerships likewise engaged, 

n~tered into the following agreement to cease and desist from the 
~fed unfair methods of competition as set forth therein. 

·C lrysler Corporation, Chrysler Sales Corporation, De Soto Motor 
l~~,P~ration, Dodge Brothers Corporation and Plymouth l\Iotor Cor-
111 

1 
atJon, in soliciting the sale of and selling its product in com-

l'l'c 
an] e, ~greed, and each of the said corporations agreed, to cease 
.tat( desist or refrain from the use in any advertisement to facili

e the sale by dealers aml distributors to the public of automobiles: 
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of "$510'' or of any other purported price figure, either with or 
without the pictorial representation of a passenger car, so as to import 
or imply that said p~ice is the price of the car pictured or other
wise described unless the designated price is in fact the price of and 
does refer to the car so pictured or described: of "$510" or of any 
other purported price figure, together with the pictorial representa
tion of a passenger car, or in any other way, so as to import or imply 
that the car, to which such price figure purportedly refers, can be 
purchased at the advertised point of delivery for the price desig
nated and that the purchaser can obtain lawful title to and possession 
of said car at said point ·of delivery without further payment of 
any amount whatsoever except state and local taxes, assessmentsr 
and sales taxes of any kind, unless such is the fact, or unless the 
items, but not necessarily the price of same, making up such further 
payment are also set forth in such advertisement in suitable words 
or phraseology printed in plain, prominent and easily readible type r 
of the pictorial or other representation of a car, and more specially 
one equipped with accessories, and of what purports to be the price· 
of said car, either "f. o. b.," or "list at factory," or advertised point 
of delivery, so as to import or imply that said designated price is 
the price at which said car is offered for sale and sold, and that said 
price includes the price of all the accessories pictorially or other· 
wise represented or referred to in said advertisement and all other 
<·harges of whatever kind or character except freight or transporta· 
tion charges, in case the price advertised is "f. o. b." or "list at fac· 
tory," and State and local taxes, assessments and sales taxes of anY 
kind, incident to the sale of such car, unless such is the fact; pro
vided, if such designated price is used to refer to the sales price of 
the car without such accessories, and the said price does not include 
the cost of the said accessories pictorially or otherwise represented 
or referred to and of all other charges of whatever kind or character, 
except such freight or transportation charges, and such taxes and 
assessments, then in such case the said price shall be accompanied 
by suitable words or phraseology printed in plain, prominent and 
easily readable type, so as to indicate clearly that said price does 
not include such accessories and other charges and that the price 
of such accessories and other charges shall be added to the price 
represented to be the sales price of the car advertised. (June 18, 
1937.) 

2012. False and Misleading Prices and Advertising-Automobiles.
Nash-Kelvinn.tor Corporation, engaged in the business of manufac· 
turing passenger automobiles and other motor driven vehicles and ill 
the sale and distribution thereof to dealers and distributors in inter
state commerce, in competition with other corporations, individuals, 
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firms, and partnerships likewise engaged: entered into the following 
agreement to cease and. desist from the alleged unfair methods of 
competition as set forth therein. 

N ash-Kelvinntor Corporation, in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist or 
refrain from the use in any advertisement to facilitate the sale by 
dealers and distributors to the public of automobiles: of "$835" or 
of uny other purported price figure, either with or without the pic
torial representation of a passenger car, so as to import or imply 
that saiu price is the price of the car pictured or otherwise described, 
unless the designated price is in fact the price of and does refer to 
the car so pictured or described; of "$835" or of any other purported 
Price figure, together with the pictorial representation of a passen
ger car or in any other way, so as to import or imply that the car, 
to which such price figure purportedly refers, can be purchased at 
the nclvertised point of delivery for the price designated, and that 
the Plll'thaser can obtain lawful title to and possession of said car 
nt said point of delivery without further payment of any amount 
Whatsoever, except state and local taxes, assessments and sales taxes 
of any kind, unless such is the fact or unless the items, but not neces
sarily the prico of same, making up such further payment are also set 
~orth in such advertisement in suitable words or phraseology printed 
111 plain, prominent and easily readable type; of the pictorial or 
other representation of a car and more especially one equipped with 
accessories, and of what purports to be the price of said car, either 
:'f. o. b.", "list at factory," or advertised point of delivery, so as to 
1111port or imply that said designated price is the price at which 
Said. car is offered for sale and sold, and that said price includes the 
Drice of all the accessories pictorially or otherwise represented or 
referred to in said advertisement and all other charges of what
~ver kind or character, except freight or transportation charges, 
In case the price advertised is "f. o. b." or "list at factory", and state 
and local taxes, assessments, and sales taxes of any kind, incident 
~0 the sale of such car, unless such is the fact; provided, if such des
Ignated price is used to refer to the sales price of the car without 
su~h accessories, and the said price does not include the cost of the 
said accessories pictorially or otherwise represented or referred to 
and of all other charges of whatever kind or character, except freight 
or transportation charges and such taxes and assessments, then in 
such case the said price shall be accompanied by suitable words or 
Phraseology printed in plain, prominent and easily readable type 
so ?S to indicate clearly that said price does not include such acces-
80l'les and other charges and that the price of such accessories and 
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other charges shall be added to the price represented to be the sales 
price of the car advertised. (June 18, 1937.) 

2013. False and Misleading Prices and Advertising-Automobiles.
Packard Motor Car Co., a corporation, engaged in the busi
lless of manufacturing passenger automobiles and other motor driven 
vehicles nnd in the sale and distribution thereof to dealers and dis
trilmtors, in interstate commerce, in competition with other corpora
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Packanl Motor Car Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist or refrain 
from the use in any advertisement to facilitate the sale by dealers 
and distributors to the public of automobiles manufactured by Pack
ard Motor Car Company: of "$9±5" or of any other purported price 
figure, either with or without the pictorial representation of a pas
senger car, so as to import or imply that said price is the price of 
the car pictured or otherwise described, unless the designated price 
is in fact the price of and does refer to the car so pictured or de
scribed; of "$945" or of any other purported price figure, together 
with the pictorial representation of a passenger car or in any other 
way, so as to import or imply that the car, to which such price 
figure purportedly refers, can be purchased at the advertised point 
of delivery for the price designated, and that the purchaser can ob
tain lawful title to and possession of said car at said point of de· 
livery withont further payment of any amount whatsover, except 
state anu local taxes, assessments and sales taxes of any kind, unless 
E.nch is the fact, or unless the items, but not necessarily the price of 
same, making up such further payment are also set forth in snch 
advertisement in suitable words or phraseology printeu in plain, 
prominent and easily reauable type; of the pictorial or other repre· 
sentation of a car and more especially one equippeu with accessories: 
.and of what purports to be the price of said car, either "f. o. b.,' 
"list at factory," or advertised point of lh,livery, so as to import ~r 
imply that said designated price is the price at which said car JS 

offered for sale and sold, and that said price includes the price of 
.all the accessories pictorially or otherwise 1·epresented or referred to 
in said advertisement and all other charges of whatever kind .0 1' 

.character, except freight or transportation charges, in case the pr1ce 
advertised is "f. o. b." or "list at factory," and state and local tase~, 
.nssessments, and sales taxes of any kind, incident to the sale of sue~ 
car, unless such is the fact; provided, if such designated price is usc d 
to refer to the sales price of the car without such accessories, a~1 

ihe said price does not include the cost of the said accessories P1c· 
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torially or otherwise represented or referred to and of all other 
C!larges of whatever kind or character, except freight or transporta
tion charges and such taxes and assessments, then in such case the said 
~~rice shall be accompanied by suitable words or phraseology printed 
In plain, prominent and easily readable type so as to indicate clearly 
that said price does not include such accessories and otht)r charges 
and that the price of such accessories and other charges shall be 
ndded to the price represented to be the sales price of the car ad
vertised. (June 18, 1937.) 

2014. False and Misleading Prices and Advertising-Automobiles.-Au
burn Automobile Co., a corporntion, engaged in the business of manu
facturing passenger automobiles and in the sale and distribution 
thereof, under the trade name ''Cord" to dealers and distributors in 
~onunerce between and among various states of the United States, 
111 competition with other corporations, firms, individuals and part
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as set 
forth therein. 

Auburn Automobile Co. agreed to cease and desist or refrain from 
th.e use in any advertisement to facilitate the sale by dealers and dis
tributors to the public of automobiles: of "$1905" or of any other 
l">ln·ported price fignrt>, either with or without the pictorial repre
~entation of a passenger car, so as to import or imply that said price 
18 ~he price of the car pictured or otherwise described, unless the 
designated price is in fact the price of and does refer to the car 
so Pictured or described; of ''$1095" or of any other purported price 
fig:u·e, together with the pictorial representation of a passenger car
or 11l any otlwr way, so as to import or imply that the car, to which 
Sllch price figure purport£>dly refers, can be purchased at the ad
Vertised point of delivery for the price designated, and that the 
Pl~rchuser can obtain lawful title to and possession of said car at 
said point of delivery without further payment of any amount what
soever, exePpt state and local taxes, assessments and sales taxes of 
an~ kind, unless such is the fact, or unless the items, but not neces
sarily the price of same, making up such further payment are also 
se~ forth in such advertisement in suitable 'vords or phraseology 
Prulted in plain, prominent and easily readable type; of the pictorial 
0~ other representation of a car and more especially one equipped 
~lth accessories, and of what purports to be the price of said car,. 
:Itl:er "f. o. b." "list at factory," or advertised point of deliYery, so as 

8 
°. IInport or imply that said designated price is the price at which 
;l:l car is oJTered for sale and sold, and that said price includes the 
f l'Ice of all the accessories pictorially or otherwise represented or re-
erred to in said advertisement and all other charges of whatever kind 



1528 FEDERAL TRADE COMMISSION DECISIONS 

or character, except freight or transportation charges, in case the price 
advertised is "f. o. b." or "list at factory,' 'and state and local taxes, 
assessments, and sales taxes of any kind, incident to the sale of such 
car, unless such is the fact; provided, if such designated price is 
used to refer to the sales price of the car without such accessories, 
and the said price does not include the cost of the said accessories 
pictorially or otherwise represented or referred to and of all other 
charges of whatever kind or character, except freight or transporta· 
tion charges and such taxes and assessments, then in such case the 
said price shall be accompanied by suitable words or phraseologY 
printed in plain, prominent and easily readable type so as to indicate 
clearly that said price does not include such accessories and other 
charges shall be added to the price represented to be the sales price 
of the car advertised. (June 18, 1937.) 

2015. False and Misleading Prices and Advertising-Silver Plated 
Ware.-Oneida, Ltd., a corporation, engaged in the manufacture of 
silver plated ware and in the sale and distribution thereof under the 
names of two of its subsidiary corporations, "\Vm. A. Rogers, Ltd., 
and Simeon L. and George H. Rogers Co., in interstate commerce, in 
competition with other corporations, individuals, firms, and partner· 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Oneida, Ltd., acting in its own behalf or through its subsidiaries, 
or any of them, agreed in soliciting the sale of and selling its prod· 
ucts in interstate commerce to cease and desist from the use of or froill 
suggesting or recommending to its retailer customers or otherwise 
promoting any scheme, plan or method of sale designated or repre· 
sented to be a "Half Price" or a "Save $20.00" sale wherein an 
alleged regular retail sales price of its products does not reflect or 
represent the normal and usual price at which the said products are 
sold in the regular course of trade; cooperating with its retailer cus· 
tomers in advertising, promoting or carrying out any scheme, plan or 
method of sale designated or represented to be a "Half Price" or a 
"Save $20.00'' sale wherein an alleged regular retail or other sa!es 
price of its products, as compared with the normal and usual pr1ce 
at which the same is sold in the regular course of trade, is fictitious 
or exaggerated; from the use of the words "Special Sale" as descrip· 
tive of the price for which its products are offered for sale and sol~, 
when in fact the so-called special sale price is not "Special" but 19 

the price for which said products are or can be generally purchased 
in the regular course of trade. (June 22, 1937.) 

2016. False and Misleading Trade Name, Brands or Labels and Adver· 
tising-Cough Preparation.-Roy J, Troutman, an individual trading 



STIPULATIONS 1529 

;as "G. E. Laboratories'' and/or "Great Eastern Laboratories," 
·.engaged in the business of manufacturing or compounding a prepara
tion designed for the alleviation of coughs and in the sale and dis
tribution of said product in interstate commerce under the trade 
designation "Dr. Bayer's Horehound Cough Balsam" in competition 
With other individuals, firms, partnerships, and corporations likewise 
'engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

The Bayer Co., Inc., a New York corporation, has been for more 
than twenty years last past and is now engaged in the manufacture 
oQr compounding of an aspirin product which it has extensively adver
tised and sold as "Bayer Genuine Aspirin," with the result that the 
said product has become known and referred to as "Bayer's Aspirin" 
;~nd the said corporation has acquired a wide and favorable good will 
In the word "Bayer" or "Bayer's'' as identifying the product of its 
Inanufacture. The name "Bayer" has become associated in the public 
lllind with a demand for aspirin made by the said corporation. 

Roy J. Troutman, in soliciting the sale of and selling his products 
in interstate commerce, agreed to cease and desist from the use of the 
':Words ~'Dr. Bayer's" as a part of or in connection or conjunction with 
the trade name under which he carries on his business, and from the 
lllse of the abbreviation "Dr." or the word "Bayer's," alone or in con
nection or conjunction each with the other, or with any other word 
oQr Words, or in any way, in advertising or labeling his product offered 
for sale and sold in interstate commerce, so as to import or imply, 
that the said product is made or compounded by the Bayer Co., Inc., 
the corporation referred to in paragraph 2 hereof. The said Roy J. 
'r.routman also agreed to cease and desist from the use of the abbre
l'Iation "Dr." or the word "doctor," either alone or in connection or 
'Conjunction with a name, or with any other word or words, or in any 
'Way, so as to import or imply that the product to which said word or 
":ords refer and which is offered for sale and sold by the said indi
"VIdual in interstate commerce has been prepared in accordance with 
the formula or under the supervision of a doctor, when such is not 
the fact. (July 2, 1937.) 

2017. Failure to Disclose-Files.-New Method File Grinders, Inc., 
a corporation engaged in the business of selling and distributing 
1ile~ in interstate commerce between and among various states of the 
~nited States in competition with other corporations, individuals, 
. tins, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
eoinpetition as set forth therein . 
. :New Method File Grinders, Inc., in soliciting the sale of and sell
Ing its products in interstate commerce, agreed to cease and desist 
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from offering for sale or selling in interstate commerce old, worn, 
used, or second-hand files which have b£>en resharpened and recon
ditioned without clearly disclosing and indicating the fact that said 
products are resharpened and reconditioned and/or are not new. 
(July 9, 1937.) 

2018. False and Misleading Trade Name and Advertising and Using Lot
tery Scheme-Shoe Laces.-Benjamin Gittll:'man, an individual trading 
as Lincoln Lace & Braid Mfg. Co., engaged in the business of pair
ing and packaging shoe laces and in the sale and distribution thereof 
in interstate commerce in competition with other individuals, firiUS, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and dl:'sist from the alleged unfair 
methods of competition as set forth therein. 

Benjamin Gittleman, in offering for sale and selling his products 
in interstate commerce, agreed to cense and desist from the use of the 
letters "Mfg" as part of his trade name, and from the use of the 
leiters "Mfg" or the word "l\Iannfacturers", alone or in connection or 
conjunction with any other word or words, or in any way, 
on his stationery, printed matter, or otherwise, so as to import or 
imply that he makes or manufactures the products sold by him or 
that he actually owns aml operntes or din•ctly and absolutely con
trols the plant or factory in which said products are made or manu
factured, when such is not the fact. The said Benjamin Gittleman 
also agreed, in soliciting tho sale of nnd selling his products in in
ter:tate commerce, to cease and desist from the use of any scheme, 
plan or method of sale, or of promoting the sale of his products, 
which involves or includes the use of any gift enterprise, lottery, 
or scheme of chance whereby the individual who is to receive anY 
specified article of mercha11dise or so-called gift is detPrmined by 
lot or chance. (.Tuly 12,Hl37.) 

2021,1 False and l.Iisleading Advertising-Books.-Garden City Pub
lishing Co., Inc., a corporation engaged in the business of reprinting' 

1 Number 2019 was assigned to June 20 stlpulo tlon as to tho facts and agrei'Jll<'nt t~> 
cease and desist In the matter of Civil Employees Trnlnlng, Inc., et nl., Docl;l't 3037, 1~1 
which wmplolnt-lssucd January l!l, 19:!7, and charging rt'Rpondents, broadly, with lllb
represcntlng government connection, bu~lneRs connections or pPrRonnel nnd opportunitieS 
In produet or service and pretended refund or guurunt~>l', In the making of a !urge nunJ• 
ber of false and miHieuding representations In connection with the sale of civil servic~ 
correspondence courses-was dismissed without prPjudlce on July 6, 1937, by reason °h 
respondents' admission In such stlpulntlon, as therein s!'t forth, of the making ot sue 

. t rroJJ1 
various false and mlslendmg rep1·esentntlons nnd agr'N•ment to CPHSP and tksls t 
use tlrereof and thn t, fallh:g so to do, such stipulation might be used In evlt!Prll'e ul!ttiiiS 
t.hr•m In trlnl of any proc~edlng which Cormnls,;lou might •llrect (sel', for di•mls:ml, supra, 
at page 1G04). t~> 

Number 2020 was assigned to July 21 stipulutlon as to the facts and agret>mcnt 84, 
eease and de~ist In the matter o! Civilian Preparatory Senlce, Inc., et al., Docket 28

11
,,_ 

In whkll complnlnt-IHSLH d July 20, 1936, and charging re"pondenls, brontlly, with nt 
vertlslng falHely or misleadingly and misrepresenting business status as to governlllcec
connectlon aud opportunities In product or sen·lce and refunds or guarnntees In conn 
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hooks and in the sale and distribution of the same in commerce 
h.etween and among various states of the United States, in competi
t~on with other corporations, individuals, firms, and partnerships 
hk~wise engaged, entered into the following agreement to cease and 
des1st from the alleged unfair methods of competition as set forth 
therein. 

Garden City Publishing Co., Inc., agreed in soliciting the sale of 
and selling its products in interstate commerce to cease and desist 
from advertising, selling, or distributing in interstate commerce, any 
book or publication under a different name or title from that under 
:vhich said book shall have beeTl/ previously published and sold; unless, 
If that be done, a proper notice of the previously used name or title 
shall appear printed in type as equally conspicuous as that in which 
~he new name is printed, on the title page of said book and on the 
Jacket, if such book is provided with a jacket. Said corporation also 
~greed that in all advertisements and other printed matter used by it 
~~ the sale of and selling said book in interstate commerce there shall 
e clearly set forth, in connection with the new name or title, the name 

or title under which said book had been heretofore published and 
~old. Said corporation further agreed to cease and desist from stat
Ing or representing in its advertising matter or in any other way 
~hat the book offered for sale and sold by it in interstate commerce 
~s "modern" or "up-to-date", or that the said book formerly sold for 

4, When such are not the facts. (July 19, 1937.) 
2022. False and Misleading Advertising-Lingerie.-Samuel A. Roth, 

an individual trading as Samuel A. Roth & Co., engaged in the sale 
and distribution primarily of ladies' undergarments in interstate 
~f~merce, in competition with other individuals, firms, partner
s llps, and corporations likewise engaged, entered into the following 
agi·eement to cease and dt>sist from the alleged unfair methods of 
colh}) t' . . e Itlon as set forth therem . 
. Samuel A. Roth, in soliciting the sale of and selling his products in 
11~terstate commerce, fiO'reed to cease and desist from the use in his 
a Vertising matter or ;therwise of the word "silk," either alone or in 
conne t' · · l'fi · d 'b c 1on With the word "pure"' without qua 1 catwn to escn e 
~\designate products not composed wholly of silk but containing 
bu. stantial quantities of mineral salts or substances other than silk, 
i elng What are known as "weiO'hted silks." If said products are 
~mposed of silk but ar: weighted to an amount exceeding 
tlon Wit 
the 8 1 h the making of various false and misleading representations In connection with 
son 0~ e of clvll service correspondence courses-was dismissed without prejudice IJy rea
sue~ v respondents' admiMslon In such stipulation as therein set forth, of the making of •• nr1 • 
lise th 0119 fnlse nnd miHiendlng r<'presentntlons and agreement to cPuse and desist from 
t ereof · · belli In t and thu t, falllng eo to do, such stipulation might be used In evidence against 
nt llog rial of any proceeding which Commission might direct (see, for dismissal, supra, 

e l!'iiJ7). 
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15% in black goods or to an amount exceeding 10% in goods other 
than black, and if the word "silk" is used to designate or describe· 
such products, then in that event the word "silk" shall be immediately 
accompanied by the word "weighted" or some other word or words 
printed in type equally as conspicuous as that in which the word 
"silk" is printed so as to indicate clearly that said products are 
weighted with mineral salts or other weighting substance. The said 
Samuel A. Roth further agreed to cease and desist from the use
in his said advertising matter or otherwise of the words "pure dye't 
either alone or in connection or conjunction with any other word or 
words so as to import or imply that the products to which said 
words refer are composed of silk, when such is not the fact. Said 
individual also agreed to cease and desist from the use of the word 
"satin" in any way as descriptive of products so as to import or imply 
that the products so designated are composed of silk, when such is 
not the fact, and from the use of the word "satin" in connection 
with the word "rayon" or with any other words to designate the type
of weave of said products, when in fact said products, which are co:rn
posed of material other than silk, are "plain" woven, that is to say, 
are not made with a satin weave. (July 21, 1937.) 

2023. False and Misleading Brands or Labels-Wrist Watch Straps and 
Buckles.-Samuel Friedman, an individual trading as llrite Specialty 
Co., engaged in the business of manufacturing straps and buckles for 
wrist watches and in the sale and distribution thereof in interstate 
commerce, in competition with other individuals, firms, partnershipsr 
and corporations likewise engaged, entered into the following agree· 
ment to cease and desist from the alleged unfair methods of corn
petition as set forth therein. 

Samuel Friedman, in offering for sale and selling his products in 
interstate commerce, agreed to cease and desist from stamping or 
branding said products "gold filled," when in fact said products do 
not contain a layer or coating of gold of such substantial thickness 
so as to be properly and accurately represented, designated or re· 
£erred to as "gold filled"; and from the use of said words "gold 
filled"; in any way so as to import or imply that the gold with 
which said products are coated or filled is of such substantial thick· 
ness as to be properly represented "gold filled," when such is not the 
fact. (July 23, 1937.) 

2024. False and Misleading Brands or Labels-Cleaning Compound.
Roselux Chemical Co., Inc., a corporation, engaged in the busin~ss 
of manufacturing a cleaning compound and in the sale and dlS· 
tribution thereof, under the trade name ''Rose-X,'' in interstate 
commerce in competition with other corporations, individuals, firnlSr 
and partnerships likewise engaged, entered into the following agree· 
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n1ent to cease and desist from the alleged unfair methods of compe
tition as set forth therein. 

Roselux Chemical Co., Inc., in soliciting the sale of and selling 
its product designated "Rose-X" in interstate commerce, agreed 
to cease and desist from the use of the words "removes stains" on 
labels affixed to said product, or in any other way, so as to import 
or imply that said product will remove stains of all types and 
kinds, when such is not the fact. The said corporation also agreed 
to cease and desist from the use of the statement "Excellent for the 
hands", as descriptive of its said product, so as to import or imply 
that said product possesses properties or value of especial merit or 
benefit to the hands upon which it is used, when such is not the fact~ 
(July 23, 1937.) 

2025. False and Misleading Advertising-Concrete Vaults.-Peter J. 
Hough, engaged in the business of manufacturing concrete vaults
~or use in encasing coffins and caskets in the burial of the dead, and 
~n the sale and distribution of said vaults in interstate commerce, 
ln competition with other individuals, firms, partnerships, and cor
Porations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
ns set forth therein. 

Peter J, Dough, in soliciting the sale of and selling his concrete 
burial vaults in interstate commerce, agreed to cease and desist 
from the use in his advertising matter or in any other way of the 
'"ords "'Water Proof Cement Burial Vault That Endures Forever" 
or of any other words of similar meaning so as to import or imply 
that the products to which said words refer are and will remain water
Proof for all time or for any stated or fixed period of time andjor 
tl~a.t they will endure forever regardless of the varying climatic con
thtions and the chemical and other conditions of the soil in which 
Said products are buried. The said individual also agreed to cease 
~nd desist from the use of the words "Water Proof" or "Endures 

orever" or any other words of like import as descriptive of his 
!lroducts so as to import or imply that said products, when buried 
111 the soil, are in all instances waterproof and will so remain for
ever, When such is not the fact. (July 23, 1937.) 
l{ 202G,. False and Misleading Advertising-First Aid Kits, etc.-A. E. 
a alpe.nn Co., Inc., a corporation, engaged in the business of selling 
c nd distributing first aid kits, supplies and equipment in interstate 
a ornrnerce, in competition with other corporations, individuals, firms, 
~ld Partnerships likewise enguged, entered into the following agree
ti ent to cease and desist from the alleged unfair methods of competi-

on as set forth therein. 
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A. E. Halperin Co., Inc., in offering for sale or selling its bandages 
in interstate commerce, agreed to cease and desist from representing 
or advertising in any way its said products as "sterilized" or "sani
tary", unless or until said products are sterilized and free from 
bacteria after they have been packaged and while contained in their 
original package. (July 23, 1937.) 

2027. False and Misleading :Brands or Labels and Advertising-Ply
wood.-N ational Plywood Co., Inc., a corporation, engaged in the sale 
and distribution of plywood in intertitate commerce, in competition 
with other corporations, individuals, firms, and partnerships like
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set :forth 
therein. 

The ""White Pine group" has long been known to botanists, lumber 
technologists, and the public, and includes the species Pinus Strobus, 
the Pinus Lambertiana, and the Pinus monticola. The species 
"Pinus po:nderosa" is not a true white pine. The wood known as 
'Valnut is the product of the genus "J uglans" of the tree family 
scientifically called "J uglandaceae", of which there are several species. 

National Plywood Co., Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
the use of the words "White Pine" either imlf.>pendently or in con
nection or conjunction with the word "California" or with any other 
word or words as descriptive of products not made of wood derived 
ft·om trees of the species Pinus strobus, Pinus Lambertiana, or Pinus 
monticola; and from the use of the words "'Vhite Pine" in any way 
so as to import or imply that the products to which they refer are 
made from trees of the said ""White Pine group", when such is not 
the fact; the use of the word "'Valnut" either alone or in connection 
with the word "Oriental" or with any other word or words as descrip
tive of products not made of wood derived from trees of the walnut 
or "Junglandaceae" family, and from the use of the word "\Valnut" 
in any way so as to import or imply that the products so repre
sented are made of such walnut wood, when such is not the fact. 
(July 25, 1937.) 

2028. False and Misleading Advertising-Clothing.-Saks & Co., a cor
poration, engaged in the business of operating department stores and 
selling and distributing merchandise in interstate commerce, in com
petition with other corporations, individuals, firms, and partnerships 
likewise engaged in similar businesses, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
~ompetition as set forth therein. 

Saks & Co., in soliciting the sale of and selling its products in inter· 
state commerce, agreed to cease and desist from the use in its ad· 
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vertisements and advertising matter or otherwise (a) of the words 
"custom-made" to describe or designate clothing not made to order or 
to the measure of the individual customer, and from the use in said 
advertising or otherwise of any statements or representations which 
import or imply that the products offered for sale and sold by the 
said corporation are made to order or to the customer's measure, when 
such is not the fact; (b) of statements or representations to the effect 
that its shirts have a regular or customary retail selling price of 
designated amount, when in fact such designated amount is in excess 
of the price for which said shirts are or have been regularly or cus
tomarily sold in the usual course of trade; (c) of the word "silk" 
Without qualifications, to describe or designate products not composed 
Wholly of silk but containing substantial quantities of mineral salts 
or substances other than silk, being what is known as "weighted 
silks." If said products are in fact composed of silk but are weighted 
to an amount exceeding 15% in black goods or to an amount ex
ceeding 10% in goods other than black, and if the word "silk" is used 
to designate or describe such products then in that event the word 
"silk" shall be immediately accompanied by the word "weighted" or 
some other word or words printed in type equally as conspicuous 
as that in which the word "silk" is printed so as to indicate clearly 
that said products are weighted with mineral salts or other weighting 
substance; (d) of the words "silk", "satin" and "crepe", or of any 
of the said words, either alone or in connection or conjunction with 
any other word or words or in any way so as to import or imply that 
the products to which said word or words refer are composed of silk, 
the product of the cocoon of the silk worm, when such is not the 
fact. (July 26, 1937.) 

202!). False and Misleading Brands or Labels-Shoe Laces.-Alfred 
nugeti, an individual trading as Mission Manufacturing Co., en
gaged in the business of manufacturing shoe laces and in the sale 
and distribution thereof in interstate commerce, in competition with 
other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein . 
. Alfred Rugeti, in soliciting the sale of and selling his product in 
tnterstate commerce, agreed to cease and desist from the use of the 
'"ord. "silk" either alone or in connection or conjunction with the let
~ers "Art", or with any other word or words, or in any way so as to 
ltnport or imply that the products so referred to, branded, or labeled, 
U(t·e composed of silk, the product of the cocoon of the silk worm. 
July 30, 1937.) 

C 2030. False and Misleading Trade Name and Brands or Labels-Radios.
hal'les Mostow, an individual trading as Majestic Electric Supply 

158121"'-39-9!) 
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Co., engaged in the sale and distribution of electric goods, radios, 
radio supplies and other merchandise, in interstate commerce, in 
competition with other individuals, firms, partnerships, and corpo
rations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Charles Mostow, in soliciting the sale of and selling radio receiv
ing sets in interstate commerce, agreed to cease and desist from the 
use, as a trade name or brand for said sets, of the word "Majesco" 
or of any other simulation of the word "Majestic" either alone or 
in connection with any other word or words or in any way so as 
to import or imply that said sets are made or manufactured by 
Grigsby-Grunow Co. or by its successor in business, Majestic Radio 
and Television Corp. of Chicago, IJI., when such is not the fact. 
(Aug. 4, 1937.) 

685.1 False and Misleading Brands or Labels and Advertising-Alumi
num and Bronze Powders.~ Illinois Bronze Powder Co., Inc., a corpora
tion, engaged in the sale and distribution of aluminum and bronze 
powders in interstate commerce, in competition with other corpora
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Illinois Bronze Powder Co., Inc., in soliciting the sale of and sell· 
ing its products in interstate commerce, agreed to cease and desist 
from the use of the words "Manufactured By" or of any other words 
of similar meaning on its labels, in its printed matter or otherwise, 
when in fact the said corporation does not make or manufacture the 
said products. The said corporation further agrees to cease and 
desist from the use of the said words "Manufactured By" or other 
similar words in any way so as to import or imply that it actuallY 
owns and operates or directly and absolutely controls the plants or 
factories in which said products are made or manufactured, when 
such is not the fact. (Aug. 6, 1937.) 

2031. False and Misleading Brands or Labels and Advertising-Men's 
Clothing.-The Stetson Pants Co., a corporation, also trading as the 
Manhattan Neckwear Co., Gibson Sweater Co., and The Burton 
Pants & Garment Co., engaged in the sale and distribution of men's 
clothing in interstate commerce, in competition with other corpora· 
tions, firms, individuals, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

The Stetson Pants Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 

1 Supplemental. 
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(a) the use of the word "free" as descriptive of products, when 
in fact said products are not given free but are given as a consider· 
ation to a person or persons for services performed, as by obtaining 
or bringing in new customers; 

(b) the use of the words "Tailored-to-Fit" or of any other words 
of similar meaning so as to import or imply that the products to 
which said words refer are made to the individual measurement 
or order of the customers, when such is not the fact. (Aug. 9, 1937.) 

2032. False and Misleading Trade or Corporate Name and Advertising
Talcum and Face Powders and Perfumes.-City of Paris, Ltd., a corpora· 
tion, engaged in the business of preparing talcum and face powders 
and, to some extent, blending perfumes, in interstate commerce, in 
competition with other corporations, individuals, firms, and part· 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition 
as set forth therein. 

City of Paris, Ltd., in soliciting the sale of and selling its prod· 
nets in interstate commerce, agreed to cease and desist from the use, 
as part of or in connection or conjunction with its corporate or 
trade name, of the word "City" printed in script or in any way so 
as to simulate the word "Coty," forming part of the name of its 
competitor, Les Parfums Coty, and thus confuse or tend to confuse 
customers and/or cause them to believe that the products of the 
said City of Paris, Ltd. are products of the said competitor, Les Par· 
fums Coty. The said City of Paris, Ltd. further agreed to cease 
and desist from the use in its circulars or advertising matter or in 
any other way of the words "London," "Sydney" and "Paris," or 
of any of said words, so as to import or imply that the said City 
of Paris, Ltd., maintains or has offices or business connections at 
~ondon, England; Sydney, Australia; or Paris, France; when such 
1~ not the fact. The said corporation also agreed. to cease and desist 
from the use of the word "Paris" as part of its corporate or trade 
~tame or in its advertising matter or in any other way so as to 
1~port or imply that the products offered for sale and sold by the 
~a1d City of Paris, Ltd., are of French or foreign origin, when such 
Is not the fact. (Aug. 6, 1937.) 
· 2033. False and Misleading Brands or labels and Advertising-Fur 
Coats.-Silverman and Grean, Inc., is a corporation engaged in the 
business of manufacturing fur coats and in the sale and distribution 
t?ereof in interstate commerce, in competition with other corpora· 
~Ions, individuals, firms, and partnerships likewise engaged, entered 
Into the following agreement to cease and desist from the alleged 
Unfair methods of competition as set forth therein. 
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Silverman and Grean, Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed. to cease and. desist frorn 
the use in its ad.vertising matter or as a mark, stamp, brand or label 
for its prod.ucts of the word. "Seal" or of the word. "llioseal" either 
alone or in connection with the explanatory statement "The Aristo
crat of Dyed Coney" or in any other way so as to import or imply 
that said products are made from seal or the use of which words 
tend. or may tend to confuse purchasers as to the kind of fur from 
which said products are made. (Aug. 9, 1937.) 

2034. False and Misleading Advertising-Washing Machines.-Samuel 
'1'. Schwartz and. Dora Schwartz, copartners trading as Chas. 
Schwartz & Son, engaged in the business of conducting a retail store 
from which they sell and have distributed washing machines, among 
other things, in commerce, in comprtition with other partnerships, 
individuals, firms, and. corporations likewise engaged, eniere<l the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Chas. Schwartz & Son, in soliciting the sale of and selling their 
product in commerce, agreed to cease and desist from the use in 
advertising matter of whatever kind or character of the word "free'' 
either alone or in connection or conjunction with any other word or 
words as desm·iptive of merchandise represented to be given with 
the purchase of other merchandise, when in fact the price of the 
so-called. "free" merchandise is included in the price asked for the 
merchandise sold. Said co-partners also agree to cease and desist 
from the use of the word "free" in any way so as to import or imp~Y' 
that the product to which sa.id word refers is in fact a gift or IS 

given free or as a gratuity to the purchaser of other merchandise, 
when such is not the fact. (An g. 9, 1937.) 

2035. False and Misleading :Brands or Labels and Advertising-Per· 
fumes.-Les Parfums Marly, Inc., a corpomtion, engaged in the busi
ness of compounding perfumes in the United States of America 
from imported essential oil anu essences to which is added denatured 
alcohol as a diluting agent, and in the sale and distribution ther~of 
in interstate commerce, in competition with other corporations, In
dividuals, firms, and partnerships likewise engaged, entereu into tl~e 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Les Parfums l\Iarly, Inc., in soliciting the sale of and selling ~ts 
J)ro<luct in interstate commerce, agrec<l to cease and desist 
:from the use of the word "Paris" or "France" or the words "l\fade 
in France" either alone or in connection each with the other or in 
ar.y other way on its packaged pro<lucts which directly assert or 60 

as to import or imply that sai<l products are of French origin or n1ake 
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and imported as finished perfumes from said country. The said 
Les Parfums Marly, Inc., also agreed to cease and desist from the 
llse of the word "Paris" or of the words "Paris 2-! Rue Caumartin'' 
on its packaged products or on its printed matter o:- in any other 
Way so as to import or imply that the said corporation has an office 
~r offices or place of business at such place, when such is not the 
fact. (Aug. 9, 1937.) 

203G. False and Misleading Trade Name, Brands or Labels and Adver
ti~ing-Radios.-Bnsch Jewelry Co., Inc., engaged in the sale and dis
tnbution, among other things, of radios and kindred articles in in
terstate commerce, in competition with other corporations, individ
Uals, firms, and partnerships likewise engaged, entered into the fol
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein . 
. GC'neral Electric Co. is a New York corporation having its prin

Cipal place of business at Schenectady, N. Y. It is now and has 
been for a number of years past engaged in the manufacture and 
sale of numerous electrical appliances and equipment. One of the 
Products manufactured and sold by this ·corporation is a radio set. 
All the electrical applianct-s and equipment manufactmed by this 
col'poration Wl're and are now merchandised under the distinctive 
b·ade mark "General (GE) Electric." This trade mark has become 
t!l:·ough ext£-nsive newspaper, magazine ami other forms of adver
ilsmg, well known to the purchasing public as identifying products 
lllanufactured by the said General Electric Co., of Schenectady, N. Y. 

Bnseh Jewelrv Co. in solicitincr the sale of and selling its radio t . . -J ' t:> 

ece1vmg SC'ts in interstate commerce, agreed to cease and desist from 
~,he use i}l its advertising matter referring to its said sets of the word 
General" in connection or ronjundion 'vith the statement "Head

f!llarterR for * "' * General Electric "' * * Haclios" and from the use 
?f the Word "General" as a trade name or brand for its said sets or 
111 

any way so as to import or imply that said sets are sets made 
or lhanufactmetl by General I~lectric Co., of Schenectady, N. Y., 
'Vhen snch is not the fact. (Aug. 11, 1937.) 
. 20:n. False and Misleading Advertising-Rum.-M. ~filstone, an indi

\'Jdual, trading undet· the name and style of Acme Liquor Store, 
~lgaged in the. business of conducting a reta~l s~ore at 'Vashi?gton, 
. · C., from winch he sells and has sold awl dtstnbuted domestic and 
ltnpol'ted lwers, minc·ral wnters, rrinrrer a]es, wines, whiskies, cham-p, ~ ~ 

, 'J-~Ill's, an<l rum in eommeree as dl'fi1wd by the Act, in competition 
e"Ith other individuals, firms, partnerships, and corporations likewise 
/lgagecl, l'ntered into the followincr anwement to cease and desist 
t·~nl th.e alleged unfair methods of"coi~petition as set forth therein. 

I. M1lstone, in soliciting the sale of and. selling his "Three Saints'' 
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rum in commerce as defined by the Act, agreed to cease and desist 
from stating or representing that said rum is either distilled, aged 
or bottled under the supervision of the United States Government, 
or of any other statements or representations of similar meaning, 
when such is not the fact. (Aug. 11, 1937.) oJ 

2038. False and Misleading Advertising-Fountain Pens.-Harold Tan· 
ner, an individual trading as Packard Pen Co., engaged in the busi· 
ness of selling and distributing fountain pens and pencil sets, by 
mail order, in interstate commerce, in competition with other individ· 
uals, firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Harold Tanner, in soliciting the sale of and selling his pens in 
interstate commerce, agreed to cease and desist from stating or rep· 
resenting by means of advertising matter or otherwise that said 
pens are of a $3.00 value or that said pens are soid or are intended 
to be sold for the said amount in the usual course of trade, when 
such is not the fact; the certificate referred to in said advertising 
matter is worth $2.51 or any other specified amount, when such is 
not the fact; said pens are "indestructible" or that they have an 
"unbreakable" barrel or that they are "sackless", when the facts do 
not warrant such statements or representations; said pens are of 
":Master Banker's Size" and "Hold 200% More Ink," or of any other 
similar statements or representations which do not understandinglY 
represent the size or capacity of the pen as the case may be; one 
can write a month on a single filling of the pen, or of any other 
similar exaggerated statement or representation; said pen woul.d 
require no repair bills, when such statement or representation JS 

not warranted by the facts. The said Harold Tanner also agreed 
to cease and desist from the use of the word "DuraO'old" as descrip· 
tive of his pen points, when in fact said pen points :re not compos~d 
of gold, and from the use of the word "Gold" either alone or Ill 
connection with the letters "Dura" or in any other way so as to 
import or imply that the pen point to which the said word refers 
is composed· of gold, when such is not the fact. The said Harold 
Tmmer further agreed to cease and desist from stating or represent· 
ing in its advertising matter or in any other way that his pens are. 
offered for sale and sold by him under a "Lifetime Guaranty," whell 
such is not the fact. (Aug. 23, 1937.) . 

203!). False and Misleading Brands or Labels-Lingerie.-Charm S1lk 
Undergarments, Inc., a corporation, engaged in the business of ma~u· 
facturing ladies' undergarments and in the sale and distributJOil 
thereof in interstate commerce in competition with other corporlld 
tions, individuals, firms, and partnerships likewise engaged, entere 
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into the following agreement to cease and desist from the alleged 
·unfair methods of competition as set forth therein . 
. Charm Silk Undergarments, Inc., in soliciting the sale of and sell
Ing its products in interstate commerce, agreed to cease and desist 
from the use on its labels or in any other way of the words "Super 
Quality Silk'' or the word "silk", without qualification, to designate 
or. describe said products not composed wholly of silk but which con
tain substantial quantities of salts or substances other than silk, being 
What are known as "weighted silks". If said products are in fact 
composed of silk, the product of the cocoon of the silk worm, but are 
Weighted to an amount exceeding 15% in black goods or to an amount 
exceeding 10% in goods other than black, and the word "silk" is used 
to designate or describe said products, then in that event, the word 
" 'I SI k" shall be immediately accompanied by the word "weighted" or 
some other word or words printed in type equally as conspicuous as 
th~t in which the word "silk'' is printed so as to indicate clearly that 
said ptoducts are weighted with mineral salts or other weighting 
substance. (Aug. 24, 1937.) 
. 2040. False and Misleading Trade Name, Brands or Labels and Advertis· 
l~g:-Maple Syrup Compound.-:Miracle Jel, Inc., a corporation, sub
?1diary of Curtiss Candy Co., engaged in the business of manufactur
~g ~compound which is sold and distributed by its parent company, 

Ul'hss Candy Co., in interstate commerce in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the followin(J' a(J'reement to cease and desist from the 
alle~ed unfair methods ol' co~ petition as set forth therein. 

Miracle Jel, Inc. and Curtiss Candy Co., agreed, in soliciting the 
Sale of and sellin(J' the product designated ".Maple Maid" in inter-
Istate o • h · d t' · t t commerce, to cease and desist from t e use m a ver Ismg rna -
"~r or as a trade name or designation for said product of the word 
, 1}.Iapl~'' either alone or in connection or conju~ction with the word 
. fa1d or with any other word or words or m any way so as to 
~lllport or imply that said product is composed of a form of 
~hyd~atcd maple sap syrup; provided that if said product is com

!> Sed In substantial part or a form of dehydrated maple sap syrup, 
~nd the word "Maple" is used to designate such maple sap syrup con-
ent.' then in that case the word "Maple" shall be prominently accom

l!anled by some other word or words printed in type equally as 
~o~~Pictwus as that in which the word "Maple" is printed so as to 

0~ Icate clearly that said product is not composed wholly of a form 
or dehydrated maple sap syrup but is composed in part of a product 

2Products other than such maple sap syrup. (Aug. 25, 1937.) 
k 11°41. False and Misleading Bl'ands or Labels-:Paints.-Berg & :Mar
e ' Inc., a corporation, engaged in the business of manufacturing 
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paints, enamels and oil colors and in the sale and distribution thereof 
in interstate commerce, in competition with other corporations, in· 
dividuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Berg & Markell, Inc., in soliciting the sale of and selling its paints 
in interstate commerce, agreed to cease and desist from the use 
on labels affixed to said products or in any other way of the words 
''The Original Titanium Paint" so as to import or imply that the 
said Berg & Markell, Inc., was the first or original manufacturer 
of paints containing titanium as a pigment; of the word "Titanium'' 
us descriptive of paints so as to import or imply that said products 
contain titanium in substantial quantity, when such is not the fact; 
of the word "linseed" either alone or in connection with the word 
"pure" or with any other word or words as descriptive of the oil 
content of its paints so as to import or imply that the oil content 
of said products is composed of linseed oil; provided if the oil 
content of said product is r,omposed in substantial part of linseed 
oil, and the word "Linseed" is used as descriptiYe of said linseed 
oil content, then in that case the word "Linseed" shall be immediately 
accompanied by some other word or words printed in type equallY 
f>S conspicuous as that in which the word ''Linseed'' is printed so 
as to indicate clearly that the oil content of said product is not 
<'omposed wholly of linseed oil but is composed in part of an oil 
or oils other than linseed oil. (Aug. 27, 1937.) 

2042. False and Misleading Advertising-Men's Hats and Caps.-Ifer· 
man Ackerman, an individual, engaged as a jobber in the sale and 
distribution of men's hats and caps in interstate commerce, in con1· 
petition with other individuals, firms, partnerships, and corpora· 
tions likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

lierman Ackerman, in soliciting the sale of and selling his prod· 
ucts in _interstate commerce, agreed to cease and desist from tho 
use of the word "Panama" either alone or in connection \Yith anY 
other "·onl or words in his ad\'ertising matter or in any other waY 
ns descriptive of a hat not maue from the leaves of the Jipijap:t 
nnd in ncconl:wce with the process used in the manufacture of pan· 
ama hats; alltl from the use of the word "Panama" in a11y way so 
as to import or imply that products so representctl are panama h:lts 
when such is not the fact. The said Herman .Ackerman also agreed 
to cease and desist from the use in his advertising or printed matter 
or in any other way the words "Manufacturers of" or of any oth~r 
words of similar meaning so as to import or imply that the saHl 
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Herman Ackerman makes or manufactures the products offered for 
·sale or sold by him or that he actually owns and operates or directly 
and absolutely controls the plant or factory in which said products 
are made or manufactured, when such is not the fact. (Aug. 
27, 1937.) 

2043. False and Misleading Trade or Corporate Name and Advertising
Concrete :Burial Vaults.-Permanent Concrete Burial Vault Co., a cor
yoration, engaged in the business of manufacturing concrete burial 
~·aults amlin the sale and distribution thereof in interstate commerce, 
1ll competition with other corporations, individuals, firms, and part
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Permanent Concrete Burial Vault Co., in soliciting the sale of and 
selling its concrete vaults in interstate commerce, agreed to cease and 
desist from the use of the word "Permanent" as part of its corporate 
or trade name and from the use of the word ''Permanent" or the 
-~·ords "everlasting protection" or of any other word or words of 
~IJnilar meaning as descriptive of its said vaults so as to import or 
1111 1>ly tlmt saitl Yaults will give permanent or everlasting protection 
to bodies encnsctl therein, when such is not the fact. The said cor
Poration also agreed to cease and desist from stating or representing 
that its vaults are 11on-porous or impervious to water aml will re-
111~tin so everlastingly or forever, when such is not the fact. The 
~,:n ld corporation further agreed to cease and desist from the use of 
any otlt('l' or similar statements respecting the durability or other 
(lUnlitiPs of its Ynnlts not warranter! by the faets. (Aug. 27, 1!)~7.) 

20-t5. 1 False and Misleading Advertising-Clothing.-V. Portnoy & 
Sons, Inc., a corporation, e11gaged in the business of buying old, worn 
antl seco!Hl-haJHl clothing and also 11ew wearing apparel, and in the 
~ale and d.istril.Jllt ion of such garments, principally by mail order, 
11~ ~nterstate commcrer, in competition with othE'r corporations, in
dtvluuals, firms, nn<l partnerships likewise engaged, entercJ. into 
the following agrcrment to cease and desist from the alleged unfair 
~ethods of competition as set forth therein. ---l:ti 
ce Umber 20H was ossign<'u to August 10 8tipulatlon as to the facts anu agrePment to 
coase and ue,ist In the matter of CorrngatP(] Container Co1·p., Do('ket 3::!08, In which 
lu:!:lnlut-:H~ued Au;:ust l !J, 1937, and charginA" r<•spond<•nt wltli misbranding or mis
Wh:hng prouuct os to otlicial construction retjulremcnts in marldng its boxes with stamps 
Bif!Ich so closely simulated the officlul cl'rtiflcntion required !Jy the railroa(]s' Offieial Clas
OuttRtl.on c.onunittee Q8 to Ul'C~Ive both the raili'O:Hls ant! pmch:lgl'l'S-WRS (]\smlssed with
tic PteJuuiee on September 11), 1U37, !Jy reason of rt''l>uiitlent's atlmissitm of such prac
llh: and ngret•nwnt to cense and uesbt f1·om such dect•pti\'e murking of its conugntetl 
It / bo~ea and that, fulling so to do, such stipulation mll;ht be useu In evidence against 
lln"' n t~uti or any proceeuing which Commission might uirect (see, for dismissal, supra, at 

~e bO!J). 
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V. Portnoy & Sons, Inc., in soliciting the sale of and selling in 
interstate commerce its products consisting of both new and old, 
worn or second-hand garments or merchandise, agreed to cease 
and desist from the use of advertisements and advertising matter 
which refers to said garments or merchandise in such way as not to 
clearly indicate and set forth in conspicuous type, with reference 
to each particular garment or article of merchandise that is not 
new, that the same is old, worn or second-hand. The said corpora· 
tion also agreed to cease and desist from the use in its advertising 
matter of the word "silk" either alone or in connection with anY 
other word or words as descriptive of products not composed of silk, 
the product of the cocoon of the silk worm, and from the use of the 
word "silk" in any way so as to import or imply that the product to 
which said word refers is com!.losed of silk, when such is not the 
fact. (Aug. 27, 1937.) 

2046. False and Misleading :Brands or Labels and Advertising-Veneers 
and Plywoods.-New York Plywood Co., Inc., a corporation, engaged in 
the sale and distribution of various kinds of veneers and plywoods 
in interstate commerce, in competition with other corporations, in· 
dividuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

New York Plywood Co., Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist froJU 
the use of the term "W1l Pine" or the words "White Pine" either 
alone or in connection or conjunction with any other word or words 
as descriptive of products not made of wood derived from trees of 
the species "Pinus strobus" or "White Pine group," and from the use 
of the term "Wh Pine" in any way so as to import or imply that the 
products to which said term refers are made from trees of the "1VhiW 
Pine group" when such is not the fact; the use of the word "WaJ· 
nut" either alone or in connection with the word "Oriental'' or with 
any other word or words as descriptive of products not made of 
wood derived from trees of the 'Valnut or Juglandaceae family, and 
from the use of the word "'Valnut" in any way so as to import or 
imply that the products so referred to are made of such walnut 
wood, when such is not the fact. (Sept. 1, 1937.) 

2047. False and Misleading :Brands or Labels and Advertising-]ill' 
Garments.-Silas K. Hinunelreich, Arthur S. Himmelreich and Irwin 
B. Schmidt, co-partners trading under the firm name and style of 
John Davis Co., engaged in the sale of fur garments in interstate 
commerce in competition with other partnerships, corporations, in· 
dividuais, and firms likewise engaged, entered into the following' 
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agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Silas K. Himmelreich, Arthur S. Himmelreich and Irwin B. 
Schmidt, in soliciting the sale of and selling fur garments in inter
state commerce, agreed to cease and desist from representing, desig
nating or describing said furs in any way other than by the use of 
the correct name of the fur of which said garments are composed as 
the last word of the description and which shall be printed in type 
that is not less conspicuous than that in which any accompanying 
Word or words is or are printed; and when any dye or blend is used 
to simulate another fur, the true name of the fur, appearing as th8! 
last word of the description and printed as aforesaid, shall be im
mediately preceded by the word "dyed" or "blended," compounded 
With the name of the simulated fur, as thus: Hudson Seal-Dyed 
Muskrat, French Seal-Dyed Coney, Nutria Lapin-Dyed Coney. 
(Sept. 1, 1937.) 

2048. False and Misleading Advertising-"Silk" Merchandise.-1\Iar
tin's, a corporation, engaged in the business of operating a depart
ment store from which it sells and has sold general merchandise at 
~·etail in interstate commerce, in competition with other corporations, 
lnuividuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein . 
. Martin's, in soliciting the sale of and selling its merchandise in 
lnterstate commerce, agreed to cease and desist from the use in its 
advertisements and advertising matter or otherwise_ of the words 
"Silk Crepe" as descriptive of such of said merchandise as is not com
Posed of silk, the product of the cocoon of the silk worm, and from the 
~se of either the word "silk" or the word "crepe" alone or in connec
tion or conjunction with any other word or words or in any way so 
ns to import or imply that the merchandise to which the said word 
or Words refer is composed of silk, when such is not the fact. (Sept. 
3, 1937.) 

2049. False and Misleading Trade Name and Advertising-Men's Under· 
"'~ar, etc.-Max Beck, an individual trading as Valley Drook Knitting 
~hils, engaged in the business of selling men's underwear and other 
ltem.s of wearing apparel, in interstate commerce, in competition with 
other individuals, firms, partnerships, and corporations likewise 
~ngaged, entered into the following agreement to cease and desist 
rom the alleged unfair methods of competition as set forth therein. 
Max Beck, in soliciting the sale of and selling his products in inter

~~at~ c?mmerce, agreed to cease and desist from the use of the words 
f \:mttmg Mills" as part of the trade name under which he offers 
or sale or sells. his products in interstate commerce; and from the 
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·use in any way of the words "Knitting l\Iills," or of either of the said 
words, alone or in connection or conjunction with any other word 
or words so as to import or imply that the said Max Deck makes or 
manufactures the products sold by him or that he actually owns 
and operates or directly and absolutely controls the plant or factory 
in which said products are made or manufactured, \Vhen such is not 
the fact. (Sept. 3, 19:37.) 

2050. Misleading Nondisclosure-Hats and Caps.-GarLo Hat Co., a. 
corporation, engaged in the sale and distribution, under the trade 
uame ''Radio Hat Company," among others, of headgear or noYelty 
hats, and caps in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Garbo Hat Co., in solicitillg the sale of and selling its products in 
interstate commerce, agreed to cease and desist from selling or offer· 
ing for sale hats or caps made or manufactured from second-hand, 
old, worn, used or discarded proLlucts; unless and until there is 
stamped upon, affixell or attached to said products in a conspicuous 
place so as to be readily and easily seen, a wonl or words clearlY 
indicating that said hats and caps are not made from or manufac· 
tm·ed from new and unused products, but are made or manufttC· 
t nred from second-hant1, old, "om, uscJ, and. discarded products. 
(Sept. 15, 1!:>37.) 

20;')1, False and Misleading Advertising-Burial Vaults.-1Vilbert W. 
Haase Co., Illc., is a corporation organized, existing and doing busi· 
1wss under and by virtue of the laws of the State of Illinois, with its 
prineipal place of business located at Forest Park, in the State of 
Illinois. It is the owner of patents relating to the eonstruction of a 
certain kind or kinds of burial vaults amllieenses others to construct 
vaults made or manufactured under s:tid patents. 

American Vault "\Yorks, Inc., is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Illinois, having its principal place of business at the same local 
address at Forest Park, Ill., as aforesaid 1Vilbert 1V. Haase Co., Inc., 
1VilLert 1V. Haase is the president of and a large stockholLler in each 
of the said corporations. American Vault 1Vorks, Inc., is now and 
for more than one year last past has been engaged in the business 
of manufacturing burial yaults and of all of the forms and materials, 
excepting sand, gravel and cement, used in the making of burial 
vaults under the aforesaid patents aml which prOllncts luwe been 
sold and distributed by it or by the said Wilbert 1V. Haase Co., Inc., 
to and among the various vault manufacturers located in diiiere~lt 
states of the United States who luwe been licensed by the said 
1Vilbert 1V. Haase Co., Inc., to operate under its patents. 
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In the course and conduct of business, 'Vilbert ,V. Haase Co., Inc., 
and American Vault 'Vorks, Ine., at all times herein referred to in 
competition with other corporations, individuals, firms and partner
ships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Wilbert ,V. Haase Co., Inc., and Ameriean Vault 'Vorks, Inc., in 
soliciting the sale of and selling their burial vaults in c<;>mmerce as 
~efined by the Act, agreed to cease and desist from using and from 
hcensing others to use the "·ortl "Asphalt" as a trade name, in adver
tising matter, or otherwise, to describe said vaults which are not 
composed of asphalt in their entirety, and from the use of the word 
"A.sphalt" in any way so as to import or imply that said vaults are 
composed wholly of asphalt, when such is not the fact; provided 
that if said vaults are composed in substantia] part of asphalt, and 
the word "Asphalt" is used to deseribe such asphalt content, then in 
that case, the word "Asphalt" shall be immediately aceompanied by 
some other word or words so as to indicate dearly that said vaults 
are not composed wholly of asphalt but are composed in part of 
lhaterial other than asphalt. The said corporation also agreed, and 
each of tlwm agrt.>t.>d, to ct.>ase anJ. desist from stating or representing 
or causing others to state or represent that said. vaults are everlasting 
or eternal, that is to say, that they will give perpetual end.uring pro
tection to bodies encased therein, when in fact such quality of lasting 
durability has not been and cannot be proved. (Sept. 14, 1937.) 

2052. False and Misleading Advertising-Radios.-"~estern Auto Sup
Ply Co., a corporation, owning aml operating a large number of retail 
st?res throughout the Unite<l Stutes, including several such stores 
"'Ithin the District of Colmnbia, engaged in selling various auto
lllobile and electrical accessories and appliances, among them rad.io 
l'e · · CeiVmg sets, in commeree as defined by the Ft•dernl Trade Com-
~ission Act, in competition with other corporations, individuals, 

rtns, antl partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged. unfair methods of 
eorn t' . pe 1t10n as set forth therein. 
b For d.omestic radio transmission, the so-called "long-waye'' or 
roadcast band is used, while foreign transmission is based almost 

~lltit·ely on the use of the so-called short-wave bands. The object to 
tie achieved in an "all-wave" receiving set is to make it possible for 
lT le ~perator to receive through a single instrument either the do
:r>;est~c or broadcast bands, or the foreign short-wave bands, at his 
!i] easure. In the present state of the art, the reception of foreign 

10
101'~-~vave bands is d.ifficult and uncertain. Operators in certain 

d~a.htJes obtain foreign stations at certain times of the year and 
rJng certain parts of the day, without difficulty and in satisfactory 
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volume; while in other localities, such stations are sometimes ob
tained and sometimes not, for no apparent reason. The "tuning in" 
or "logging" of a short-wave foreign station is usually slow and 
difficult. The loud-speaker volume varies from nothing to occasional 
satisfactory reception, and much attempted short-wave reception is 
rendered more difficult by noise interferences or "static." These 
conditions are known to experts, but not to the purchasing public, 
who are not aware that there are no receiving instruments which 
will give easily tuned, continuous and satisfactory reception of short 
waves from foreign countries under all conditions. 

·western Auto Supply Co., in soliciting the sale and selling its 
radio receiving sets in commerce as defined by the Act, agreed to 
cease and desist from the use of the words "1Vorld-Wide" or "All
'Vave" either alone or in connection or conjunction with the words 
"Not Just Foreign" or with any other word or words, to describe 
radio receiving sets which are not capable of reception over the 
entire meter range covering all broadcasts and commercial transac
tions; stating and representing in substance and effect that by the 
use of its radio receiving sets, the owners thereof can have world
wide, continuous reception of short-wave transmissions, with loud· 
speaker volume, as dependably and as easily tuned in or "logged" as 
with long-wave or broadcast transmissions; stating, representing or 
presenting the advantages of its sets in such way as to cover up or 
conceal the difficulties and deficiencies of the same, inherent in the 
present state of the art, but unknown to the purchasing public. 
(Sept. 21, 1937.) 

2053. False and Misleading Brands or Labels and Advertising-Men's 
Hosiery.-Chipman-Lacrosse Hosiery l\Iills Co., Inc., engaged in t~e 
business of manufacturing men's hosiery and in the sale thereof 1.n 
interstate commerce in competition with other corporations, indt· 
viduals, firms, and partnerships likewise engaged, entered into t~e 
following agreement to cease and desist from the alleged unfatr 
methods of competition as set forth therein. 

Chipman-Lacrosse Hosiery l\Iills Co., Inc., in soliciting the sule 
of and selling its hosiery in interstate commerce, agreed to cease ~nd 
desist from the use of the word "silk" either alone or in connecttoil 
or conjunction with the word "pure" or with any other word or 
words or in any way as descriptive of the surface of said hosiery so 11~ 
to import or imply that the surface of said hoisery is composed ?d 
silk, when such is not the fact; provided that if the surfaro of ~111 ,, 

hosiery is composed in substantial part of silk, and the word "stlk 
is used to describe the silk content of the surface of said hosic;,YJ 
then in that case the word "silk" shall be immediately accompanle 
by some other word or words printed in type equally as conspicuouS 
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as that in which the word "silk" is printed so as to indicate clearly 
~hat the surface of said hosiery is not composed wholly of silk, but 
I~ composed in part of a material or materials other than silk; pro
VIded further, that if the hosiery or the surface thereof is composed 
Qf two or more fabrics or materials, each in substantial quantity, and 
the name of each of the materials is used to describe it, then in that 
case the names of the materials shall be printed in equally conspicu
?Us type and arranged in the following manner, to-wit: The prevail
Ing material shall be named first and followed by the name of the 
Qther material or materials in the order of their predominance. 
(Sept. 22, 1937.) 

2054. False and Misleading :Brands or Labels and Advertising
Iros~ery.-Standard Hosiery Mills, Inc., a corporation, engaged in the 
business of manufacturin(J' hosiery and in the sale and distribution 
t~ereof in interstate com~erce in competition with other corpora
~Ions, individuals, firms, and partnerships likewise engaged, entered 
Into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 
. Standard Hosiery Mills, Inc., in soliciting the sale of and selling 
l~s hosiery in interstate commerce, agreed to cease and desist from 
~· e Use of the word "silk" either alone or in connection or conjunc-
Ion with the words "Pure Thread" or with any other word or words 
~~in a~y wa~ as c~0scriptive of said hosiery so as to import or imply 
that .said hosiery IS composed of silk, the product of the cocoon of 
. 

6 silk worm, when such is not the fact; provided that if said hosiery 
~s composed in substantial part of silk, and the word "silk" is used 
bo :Iescribe such silk content, then in that case the word "silk" shall 
i 

6 1lhlnediately accompanied by some other word or words printed 
l>n' type equally as conspicuous as that in which the word "silk" is 
\\>~nted so as to indicate clearly that said hosiery is not composed 
ot} olly of silk but is composed in part of a material or materials 
t ler than silk; provided further, that if said hosiery is composed of 
t~o or more fabrics or materials, each in substantial quantity, and 
e e name of each of the materials is used to describe it, then in that 

0~se, the names of the materials shall be printed in equally conspicu
"a ~/YPe and arranged in the following manner, to wit: The pre
th 1 

Ing material shaH be named first and followed by the name of 
(Se other material or materials in the order of their predominance. 

2
er>t. 22, 1937.) 

ltos?
55

· False and Misleading :Brands or Labels and Advertising-Men's 
bus;ery,_ 'Valton Hosiery :Mills, Inc., a corporation, engaged in the 
burness of manufacturing men's hosiery and in the sale and distri-

Ion ther f · · · · · · h } eo In mterstate commerce m competition wit ot 1er 
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corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Walton Hosiery 1\Iills, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
the use of the words "Silk Reinforced With Englo" either alone or 
in connection or conjunction with any other word or words as a 
mark, stamp or Lrun<l for its hosiery so as to import or imply that 
said hosiery is composctl of a predominating quantity of silk rein
forced with a smaller quantity of another material, when such is not 
the fact. The said corporation also agreed to cease and desist frolll 
the use of the word "Silk" either alone or in connection or conjunc
tion \vith the word "Englo" or with any other word or words or in 
any way as descripti,·e of its hosiery or the surface thereof so as to 
import or imply that the said hosiery or the surface thereof is com
posed of silk, the product of the cocoon of the silk worm, when such 
is not the fact; provided that if said hosiery, or the surface thereof, 
is composed in substantial part of silk, and the word "Silk" is used 
as descriptive of such silk content, then in that case the word "Silk'' 
shall be immediately accompaniell Ly some other word or words 
printed in type equally as conspicuous as that in which the word 
"Silk" is printetl i:iO as to indicate clrarly that the hosiery or sur· 
face described is not compo,ed wholly of i:iilk bnt is composed of 11 

material or materials other than silk. (Sept. 23, 1037.) 
205(i. False and :Misleading Advertising-Washing Machines, Radios, 

Etc.-~fax D. Montague and Nathan N. ·wallack, co-partners, engaged 
as retailers in the sale and distribution of washing machines, ironing 
machines, and vacuum cleaners as well as radios in commerce as de
fined by the Act, in competition with other partnerships, individuals, 
firms, and corporations likewise engaged, entered into the following' 
agreement to cease and desist from the allegeu unfair methods of 
competition as set forth therein. 

Max D. l\Iontagne anu Nathan N. Wallack, in soliciting the sale 
of and selling tlwir prmlucts in interstate commerce, agreed to cea~e 
an1l desist from the li!'C, in their advertising matter or otherwise, of 
the word "frre" wl1ich refers to articles represented to be given with
out cost to the purchasers of other merchandise, when in fact the 
cost of sai(l articles is included in the selling price of the mcrchan· 
uisc. (Sept. 23, 1D37.) 

2057. False and Misleading Brands or Labels-Hosiery.-Garant J{o
sicry ~fills, a corporation, engaged in the business of knitting hosie~·y 
mul in the sale an1l distribution thereof in interstate commerce, 111 

competition with other corporations, individuals, firms, and partner· 
ships likewise engaged, entered into the following agreement to cease 
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and desist from the alleo-ed unfair methods of competition as set 
forth therein. ~ 

Garant Hosiery l\Iills, in soliciting the sale of and selling its 
hosiery in interstate commerce, agreed to cease and desist from the 
Use of the words "Eno-lish Rib" either alone or in connection or con-. ~ 

JUnction with any other '"ord or words or in any way as a mark, 
stamp or brand for said hosiery so as to import or imply that said 
hosiery is made in England and in accordance with the process or 
lnethod of making, in a single operation, finished hosiery capnble 
?f being accomplished only by English style machines; provided that, 
lf said hosiery is made elsewhere than in England, but on English 
style machines, and the words "English Rib" are used as descriptive 
thereof, then in that case said words shall be accompanied by some 
oth:r word or words printed in type equally as conspicuous as that in 
Which the words "English Rib'' are printPd so as to indicate clearly 
the country in which said hosiery is made. (Sept. 24, 1937.) 
}I 2058. False and Misleading Brands or Labels and Advertising-Fur 
f roducts.-G. Fox & Co., Inc., a corporation, engaged in the sale of 

1
nrs, fur goods and fur piPres in interstate commerce. A. & J. Engel, 
nc., a corporation, engaged in the business of shipping furs and fur 

goods from its place of business in the State of New York to the 
Place of businPf'S of the aforesaid G. Fox & Co., Inc., at Hartford, 
Conn., an<l from which place of business at Hartford, Conn., the 
t\\·o sai<l corporations ha\'e cooperated each with the other in the 
~ale of said fur products shipped from New York to Connecticut, 
1~ interstate commerce, i; competition with other corporations, indi
~~du~Is, firms, and partnerships likewise engaged in the sale and 
Clstl'lbution in interstate commerce of similar products. G. Fox & 

0
• and A. & J. Engel, Inc. entered into the following agreement to 

cease and desist fl'Om the nlle,red unfair methods of competition as 
~tf ~ Ol'th therein. 

G. Fox & Co., Inc., in soliciting the sale of and selling its fur 
Products in interstate commerce, aoTeed to cease and desist from 
l'{'Presentin!!, uesi,rnatinrr or describino- said JWoducts in any way Oth ,, ~ ,.., "" 

er than by the use of the correct name of the fur of which said 
Pll'oducts are composctl as the last word of the description and which 
8 1a1I l · 1 · · I 1 . W} . >e prmtet m type that is not less conspicuous t 1an t 1nt m 
d llch accompanying descripth·e 'vonls are printed; and when any 
/e or blend is us<>d to simulate another fur, the true name of the 
ttr np . . . l . l nf ' Pt•armg as the last '"ord of the descriptiOn anc prmtec as 

''b~resaid, shall be immediately preceded by the word "dyed" or 
~1' e~detl," compounded with the name of the simulated fur, as thus: 
J 

1 ~,·-Dyed Marmot Seal-Dyed Rabbit. G. Fox & Co., Inc. and A. & 
· '.ngel, Inc., in solicitinrr the sale of and selling fur products in 

1"8 ~ 
" 121'"-:JO -100 
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interstate commerce, agreed to cease and desist from representing, 
designating or describing said products in any way other than by 
the use of the correct name of the fur of which said products are 
composed, as the last word of the description and which shall be 
printed in type that is not less conspicuous than that in which the 
accompanying descriptive words are printed; and when any dye or 
blend is used to simulate another fur, the true name of the fur, 
appearing as the last word of the description and printed as afore· 
said, shall be immediately preceded by the word "dyed" or "blended" 
compounded with the name of the simulated fur, as thus: Hudson 
Seal-Dyed :Muskrat, Seal Dyed Rabbit. (Sept. 22, 1937.) 

2059. False and Misleading :Brands or Labels-Mattresses.-Reliable 
Mattress Co., a corporation, engaged in the business of manufac· 
turing mattresses and upholstered couches and in the sale and dis· 
tribution of said products in commerce, in competition with other 
corporations, individuals, firms, and partnerships, likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Reliable 1\fattress Co., in soliciting the sale of and selling its mat· 
tresses in interstate commerce, agreed to cease and desist from selling 
or supplying its customers for sale to others, mattresses to which are 
affixed or which bear any false, fictitious or mislt!ading price in ex· 
cess of the price at which said mattresses are intended to be sold and 
usually are sold at retail. (Sept. 27, 1937.) 

20GO. False and Misleading Advertising-Grinding Machines, Tool Sets, 
Etc.-Marvin Friedland, an individual, trading as Philadelphia Ma· 
chinery Co., engaged in the sale and distribution of various types 
of machines, including electric grinding machines and tool sets, in 
commerce, in competition with other individuals, firms, partnerships, 
and corporations likewise engaged, entered into the following agree· 
ment to cease and desist from the alleged unfair methods of compe· 
tition as set forth therein. 

Marvin Friedland, in soliciting the sale of and selling his products 
in interstate commerce, agreed to cease and desist from stating or 
representing by means of advertising matter or otherwise 

(a) that any of his products are given free to the purchaser of 
other products when the price of the former is included in the price 
of the latter, or the said product represented as being given free is 
included, not as a gratuity but for and in consideration of the pur· 
chase of some other product; 

(b) that any of his products have a greater value than prices at 
which such or similar products are usually sold or were intended to 
be sold. (Sept. 27, 1937.) 
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2061. False and Misleading :Brands or Labels and Advertising-Pants.
Max Leavitt and the Estate of Morris Bell, copartners, trading under 
~he firm name and style of Cape Ann Manufacturing Co., engaged 
J~ the business of manufacturing pants, and in the sale and distribu
tion thereof in interstate commerce, in competition with other part
nerships, firms, corporations, and individuals likewise engaged, en
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Max Leavitt and the Estate of Morris Bell, in soliciting the sale of 
and selling their products in interstate commerce, agreed to cease 
n.nd desist from the use of the words "Government Khaki" as descrip
tive of their said products, and from the use of the word "Govern
ment" in connection or conjunction with the word "1\:haki", or with 
any other word or words, or in any way so as to import or imply. 
that the products to which said word or words refer are made by oz 
for the United States Government or in accordance with governmental 
specifications or requirements, when such is not the fact. The said 
copartners also agreed to cease and desist from the use of the word 
''\Vaterproof" either alone or in connection or conjunction with the 
'"0 l'd "Guaranteed," or with any other \vord or words as descriptive 
of Products which are not in fact impervious to water, and from the~ 
lJse of the word "\Vatcrproof" in any way so as to import or imply 
that the products to which said word or words refer are proof against 
;ater or that water will not pass therethrough, when such is not the 
act. (Sept. 29, 1937.) 

G 2062. False and Misleading :Brands or Labels and Advertising-Dry 
oods.-1\fonness & Shapiro, a corporation, engaged as a distributor 

?f dry goods and in the sale of its products in interstate commerce, 
111 

competition with other corporations, individuals, firms, and part
nership~ likewise engaged, entered into the following agreement to 
cease and desist from the al1erred unfair methods of competition as 
Bet forth therein. o 

i ~fonness & Shapiro, in soliciting the sale of and selling its products 
, 
1
: Interstate commerce, agreed to cease and desist from the use of the 

f'.ords "Government Khaki" as descriptive of its said products, and 
,:.~~ the use of the word "Government" in connection or conjunction 
'"I the word "Khaki", or with any other lYord or words, or in any 
oray SO as to import or imply that the products to which said word 
i:n. 'Words refer are made by or for the United States Government or 
su ~:ordance with governmental specifications or requirements, when 
1\Jl~ ~s ~ot the fact. The said .Monness & Shapiro also ~greed to ceaso 
ji1 eslst from the use of the word "1Vaterproof" either alone or 

connection or conjunction with the word ''Guaranteed", or with 
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any other word or words as descriptive of products which are in fact 
impervious to water, and from the use of the word "waterproof" in. 
any ·way so as to import or imply that the products to which said 
word or words refer are proof against water or that w·uter will not 
pass therethrough, when such is not the fact. (Sept. 20, 1037.) 

20G3. False and Misleading Advertising-Clothing.-United Clothing 
Co., Inc., a corporation, engaged in the business of operating a 
retnil clothing store and in the sale and distribution therefrom of 
merchandise in commerce as defined by the Act, in competition with 
other corporations, individuals, firms, and partnerships likewise en
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

United Clothing Co., Inc., in soliciting the sale ·of and selling its 
merchandise in commerce us defined by the Act, agreed to cease 
Hnd desist from the use on its eards or printed matter distributed 
in commerce us defined by the Act, of the word "free" either alone
or in connection with any other word or words as descriptive of 
merchandise represented to be given with the purchase of other 
merchandise, when in fact the product is not gin•n as a gratuity 
l•ut only for and in cousideration of the purchase of some other 
product. The said corporation also agreed to cerrsc an<l desist frol1l 
the usc of the word "free" or of any other word or words of similar 
meaning so as to import or imply that the products to which said 
"·or<l or words refer are given free or as a gt·atuity to the purchaser 
or other merchandise, when such is not the fact. (Sept. 20, 1037.) 

2UG!. False and Misleading Advertising·-Fiston Rings.-Perfect Circle 
Co., a corporation, engaged in the business of manufacturing piston 
rings for automobiles and in the sale and distribution of said prod
ucts in interstate commerce, in competition with other corporations, 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alh•ged unfair 
methods of competition as set forth therein. 

Perfect Circle Co., in offering for sale and selling its "X-DO" piston 
ring in interstate commerce, agreed to cease and desist from the use 
in its advertising matter or otherwise of statements or representa
tions, the effect of which is to import or imply or which tends to 
convey the Lelief that by equipping old, wom motors with said 
piston rings, new-car power, speed and acceleration will in all cases 
he instantly restored thereto or that all improvements and develop
ments in the piston rings since 1907 have come out of the Perfect 
Circle Laboratories, or that the said "X-DO" piston ring will operate 
nt maximum efficiency at all speeds, when such statements and 
representations are not warranted by the facts and/or are not sup
ported by the weight of scientific evidence. (Sept. 29, 1037.) 
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20G5. False and Misleading Trade or Corporate Name-Wines.-:Metro
politan Vineyards Co., engaged in the business of manufacturing 
wines from grapes and in the sale and distribution thereof in inter
state commerce, in competition with other corporations, individuals, 
firms and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

l\Ietropolitan Vineyards Co., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
the use of the word "Vineyards" as part of the corporate or trade 
name under which it sells its grape wines in interstate commerce, and 
~rom the use of the word "Vineyards'' in any way so as to import or 
llnply that it actually owns and operates or directly and absolutely 
controls the vineyard or vineyards in which are grown the grapes 
ltsed in the manufacture of the wines sold by it in interstate com
Inerce under its corporate or trade name containing the ·word. "Vine
Yards," when such is not the fact. (Oct. 1, 1D37.) 

20GG. Using Lottery Scheme in Merchandising-Beverages.-Jolm E. 
Gramling, an individual trading as "NuGrape Bottling Company," 
engaged in the bottling of soft drinks, including a carbonated bever
?ge designated "Wynola," and in the sale and distribution thereof in 
1llterstate comnwrce, in connection with other individuals, firms, part
~lerships, and corporations likewise engaged, entered into the follow
lllg agreement to eease and dPsist from the allPged unfair methotls 
of competition as set forth therein . 
. John E. Gramling, in soliciting the sale of and selling his bew'rages 
lll interstate commerce, agreed to cease and (.lesist from the use of 
nny scheme, plan or method of sale or of promoting the sale of his 
said products whieh invoh·es the use of any gift enterprise, lottery 
0

1' any scheme of chance "·h~reby either cash or any article is given 
ns a prize or premium for or in consideration of the purchase of any 
other article. (Oct. 1, 1D37.) 
:h 20G7. False and Misleading Advertising-Carbon Paper.-Kee Lox 
Ianufacturing Co., a corporation, engaged in the business of manu

facturing typewriter supplies, including carbon paper, and in the 
sa.Ie and distribut.ion thereof in interstate commerce, in competition 
\V~th other corporations, individuals, firms, and partnerships like
\~·lse engaged., entered. into the following agreement to cease and de
Slst from the alleged unfair methods of competition as set forth 
therein . 

. l\:ee Lox 1\lanufaeturing Co., in soliciting the sale of and selling 
~ts carbon paper in interstate commerce, agreed to cease and desist 
,,~m the use in its advertising mattet· or otherwise of the statement 

he Only Non-Grease Carbon Paper" or of any other statement of 
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similar meaning so as to import or imply that there are no other 
non-grease carbon papers on the market and/or that competitive 
products on the market are made with the use of grease. (Oct. 1, 
1937.) 

20G8. False and Misleading :Brands or Labels-Fountain Pens, Etc.
Edison Pen Co., Inc., a corporation, engaged in the business of manu
facturing fountain pens and pen and pencil sets and in the sale and 
distribution thereof under an adopted trade name, "Southern Pen 
Company", in interstate commerce, in competition with other corpo
rations, individuals, firms, and partnerships likewise engaged, en
tered into the following agreement to cease and desist from the al
leged unfair methods of competition as set forth therein. 

Edison Pen Co., Inc., in soliciting the sale of and selling its prod
ucts in interstate commerce, agreed to cease and desist from the use 
of or from furnishing resellers of its products for their use with 
labels, bands or other printed matter bearing false or fictitious prices 
in excess of the prices at which said products are sold or intended 
to be sold to consumers in the usual course of trade or which prices 
misleadingly exaggerate the true value of said products; with so
called guarantee certificates which represent that prouucts offered 
for sale and sold by the said Edison Pen Co., Inc., will be repaired 
without charge, when such is not the fact. (Oct. 4, 1D37.) 

20GD. Using Lottery Scheme in Merchandising-Silverware, WatcheS, 
Etc.-Louis Eugene Lensky, an individual, trading as "Lelens Silver 
Company," engaged for some time past in the sale and distribution 
of merchandise consisting of silverware, chinaware, pottery, watcheS 
and novelties in interstate commerce, in competition with other in· 
dividuals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Louis Eugene Lensky, in soliciting the sale of and selling hiS 
products in interstate commerce, agreed to cease and desist from the 
use in interstate commerce of any scheme, plan or metho<.l of sale 
or of promoting the sale of his products which involves the use of 
cny gift enterprise, lottery or any scheme of chance whereby allY 
article is given as a premium in consideration of the purchase of anY 
other article, or whereby the price to be paid for any article is de
termined by lot or chance, (Oct. 4, 1937.) 

2070. False and Misleading :Brands or Labels and Advertising-Smoking 
Pipes.-B. ll. B. Co., Ltd., a. corporation, engageu in the business. of 
manufacturing smoking pipes and in the sale and distribut1°11 

thereof in interstate commerce, in competition with other corporlld 
tions, individuals, firms, and partnerships likewise engaged, entere 
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into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

B. D. B. Co., Ltd., in soliciting the sale of and selling its pipes 
in interstate commerce, agreed to cease and desist from the use of 
the words "Best British Brand" as descriptive of pipes not made 
or manufactured in England; and from the use of the words "Best 
British Brand" or of any initials that import or imply that pipes 
to which said words or initials refer are made or manufactured in 
England, when such is not the fact. The said corporation also agreed 
to cease and desist from the u~ of the Slogan "A Quality Pipe Since 
~847" in connection with the offering for sale or selling its pipes in 
ln.terstate commerce so as to import or imply that the pipes so rep
resented are the same as those which are now and have been made 
or manufactured in England since 1847. The said corporation fur
ther agreed to cease and desist from the use of the statement or rep
resentation "Established 1847" on its catalogs or in any other way 
so as to import or imply that the B. B. B. Co., Ltd., was in fact 
established in 1847. (Oct. 4, 1937.) 

2071. False and Misleading Advertising-Linen.-James McCreery & 
Co., a corporation, engaged in the business of operating a depart~ 
~ent store located in the City of New York, State of New York, and 
~n the sale and distribution of merchandise in interstate commerce, 
In competition with other corporations, individuals, finns, and part
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

James McCreery & Co., in soliciting the sale of and selling its 
Products in interstate commerce, agreed to cease and desist from 
the use in its advertisements and advertising matter, or otherwise, of 
t~e Word "liMn" either independently or in connection or conjunc
~1011 with the word "acetate," or with any other word or words or 
~11 • any way so as to import or imply that the products to which the 
haid Word or words refer are composed of linen, the product of the 
ernp or flax plant, when such is not the fact. (Oct. 1, 1937.) 

. 2072. False and Misleading Advertising-Hardware, Etc.-'\Veiss Trad· 
Ing Corp., engaged in the sale and distribution in interstate com
~erce of a line of hardware, including materials for the construction 
~ sh~wcases such as showcase cement, in competition with other cor
e orations, individuals, firms, and partnerships likewise engaged, 
a~tered into the following agreement to cease and desist from th~ 

'ge.d unfair methods of competition as set forth therein. 
" tiV~Jss Trading Corp., in soliciting the sale of and selling its prod-
-.c s In · t d d d · f h in . In erstate commerce, agree to cease an es1st rom t e us~ 

Its advertising matter of whatever kind or character of pictorial 
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or other representations so as to import or imply that orders received 
by the said corporation for products so pictorially or otherwise rep· 
resented in its advertising will actually be filled with such products, 
when such are not the facts. The said corporation also agreed to 
cease and desist from representing its products in any wny in its 
advertising matter or otherwise which tends or may tend to convey 
an erroneous belief by purchasers that said corporation will and docs 
fill orders only with the advertised products for which the onlers 
haYe been received. (Oct. 11, 1037.) 

2073. False and Misleading Advertising-Pianos.-Druce Co., a cor· 
poration, engaged in selling and distributing musical instruments, 
including pianos, in interstate commerce, in competition with othel' 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
all('ged unfair m('thods of competition as S('t forth therein. 

Bruce Co., in soliciting the sale of nnd sC'lling its pianos in inter· 
state commerce, agr('etl to cease and desist from the use in its advrr· 
tising or printed matter or in any other way, of statements or rcpte· 
sentations to thP efl'ect or which may tend to import or imply 1 ha~ 
said pianos are instrnments which, having heen previously sold on:~. 
deferred payment or other plan han~ been repossessed by the s:tid 
Bruce Co. Lecaus(' of the inability of the purchasers to finish or meet 
the paynwnts thrrPon or for other rPason, with the result that s:ti11 
instrumrnts are being sacrificed for balances dur, when such is no~ 
the fact. TllC sai(l I3mce Co. also ugrrecl in soliciting the sale of antl 
selling its pianos, to cease and desist from the use of anv and all fnbc. 
and J;lisl('aLling statements or representations with ;.espect to the 
nmount of the rt'ta il price for which said instruments originally sold. 
(Oet. 11, 1037.) 

2074. False and Misleading Advertising-Wearing Apparel.-Jncl{ 
Schwartz, I11c., a corporation, engagt>d in the business of operating & 

retail clothing store in tlte District of Columbia and in the sale !\nd 
distriLntion therefrom of wearing apparel in commerce as defined l>Y 
the Act, in compdition with other corporations, individuals, firn1s, 
allll part11ershi ps like~vise engaged, entered into the following agr~· 
meut to erase and dPsJst fmm the alJpgeclunfair methods of competl· 
tion as set forth therein. 

Jack Sclnnutz, Inc., in soliritinrr the sale of uncl sellinrr its mer· ,., .., 
chandise in commerce as defined by the Act, agrred to cease and desis~ 
from tho use in its ~tdrerti~ing nuttter or in any other way of th8 

worJ "free" either alone or in connection with any other word 01' 

words as descriptive of merchandise represented to be giren with the 
}Hirchase of othrr 1llC'rchandise, when in fact the price of the so-cniicd 
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"free" merchanuise is not given as a gratuity but only for and in con
siueration of the purchase of some other product. Said corporation 
also agreed to cease and uesist from the use of the word "free" or of 
any other word. or words of similar meaning so as to import or imply 
that the products to which said. word. or words refer are given free 
or as a gratuity to the purchaser of other merchandise, when such is 
not the fact. (Oct. 11, 1937.) 

2075. False and Misleading Advertising-Burial Vaults.-American 
~:nut Co., Inc., a corporation, engaged in the business of manu
facturing concrete burial vaults and in the sale and distribution 
t!1ereof in interstate commerce, in competition with other corpora
~lons, individuals, firms, and partnerships likewise engaged, entered 
Into the following agreement to cease and desist from the alleged 
Unfair methods of competition as set forth therein. 

American Vault Co., Inc., in offering for sale and selling its con
crete burial Yaults in interstate commerce, agreed to cease and desist 
from. the use in its printed or ad,·ertising matter or in any other 
\Yay of the word "lastinrr" or the words "Centuries of Protection" ,.., 
or of any other word or words of similar meaning so as to import 
?r imply that the vaults to which said "·ord or words refer will 
Insure protection forever to the remains encased therein. The said 
CQrporation also agreeJ to cease and desist from the use in its ad
Ve t' · r Ismg matter or otherwise of any and all statements or repre-
sentations to the effect that its vaults are and will remain airtight 
nn<I waterproof for all time, when such is not the fact. Said cor
~oration also agreeJ to cease and desist from the use of any other 
~llnilar statements or representations with respect to the durability 
or other qualities of its vaults which are not warranted by the facts 
or Which ha,·e the capacity or tendency to confusP, mislead or deceive 
Purchasers with respect thereto. (Oct. 12, 1037.) 
n 2076. False and Mislea~ing Advertis~ng-Dress~s.-II. l\Iii?Tim & 
/others, Inc., a corporatwn, engaged m the busmess of selhng and 

( 
1
.
8tributing women's dresses in interstate commerce, in competition 

'"~th other corporations, individuals, firms, and partnerships like
~VIs~ engaged, entered into the following agreement to cease and 
;hesJs~ from the alleged unfair methods of competition as set forth 

ere1n. 

u II. Milgrim & Brothers, Inc., in offering for sale and selling its 
res~es in interstate commerce, agreed to cease and desist from the 

~se lll its ad\'ertisements anJ advertising matter or otherwise of 

11 
1
e '>ord "crepe" alone as descriptive of those of said dresses which 

ar~ not composeJ of silk, the product of the cocoon of the silk worm; 
<: n from the use of the word "crepe" either independently or in 

011nect1' • • · 1 _, _, on or conJunction with any ot 1er woru or worus so as to 
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import or imply that the dresses to which said word or words refer 
He composed of silk, when such is not the fact. (Oct. 12, 1937.) 

2077. False and Misleading Advertising-Men's Hosiery.-Conover 
Knitting Co., a corporation, engaged in the business of manufac· 
turing men's hosiery, and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations, firms, 
individuals, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition therein. . 

Conover Knitting Co., in soliciting the sale of and selling its 
hosiery in interstate commerce, agreed to cease and desist from the 
use in its advertisements or advertising matter of whatever kind or 
character of the word "silk" as descriptive of its hosiery which is 
not composed of silk, the product of the cocoon of the silkworm, and 
from the use of the word "silk" in any way so as to import or imply 
that the said hosiery is composed of silk, when such is not the fact; 
provided, if said hosiery is composed of silk and of one or more other 
materials, each in substantial quantity, and the name of each of the 
materials is used to describe it, then in that case, the names of the 
materials shall be arranged in the following manner, to wit: the 
prevailing material shall be named first and followed by the name 
or names of the other materials in the order of their preJ.ominance, 
and all of said names shall be printed in equally conspicuous type. 
(Oct. 15, 1937.) 

2078. False and Misleading Trade Name, :Brand or Label and Adverti5· 
ing-Rope Product.-Frank vV. "Winne & Son, Inc., a corporation, en· 
gaged in the sale and distribution of cordage, twine and yarn in 
interstate commerce, in competition with other corporations, individ· 
uals, firms, and pal'tnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Frank \V. "Winne & Son, Inc., in soliciting the sale of and selling' 
its dyed rope product in interstate commerce, agreed to cease and 
desist from the use in its advertisements and advertising matter of 
the words "Golden Hemp'' as a trade name, brand or designation for 
said product which is not in fact made from Manila fibers but from. 
the fibers of the sisal plant; and from the use of the said words 
"Golden Hemp" in any way to represent or describe said dyed rope 
proJ.uct, the effect of which is to mislead or which may tend to :mis· 
lead, confuse or deceive purchasers into the belief that said product 
is a Manila fiber rope. The said Frank "\V. "\Vinne & Son, Inc., also 
agreeJ. to cease and desist from the use in its advertising matter of 
whatever kind or character, of the word "manufacturers" or the word 
"mills" in any way so as to import or imply that the said Frank W"· 
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Winne & Soll, Inc., makes or manufactures the product sold by it 
or that it actually owns and operates or directly and absolutely con
trols the plant or factory in which said product is made or manufac
tured, when such is not the fact. (Oct. 18, 1937.) 

2079. False and Misleading Advertising-Burial Vaults.-Harold E. 
· Coburn, and individual, engaged in the business of manufacturing 

concrete burial vaults and in the sale and distribution thereof in in
terstate commerce, in competition with other individuals, firms, 
Partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Harold E. Coburn, in soliciting the sale of and selling his con
crete burial vaults in interstate commerce, agreed to cease and desist 
from the use in his advertising or printed matter or in any other way 
of statements or representations to the effect that said vaults will 
afford, under all conditions and circumstances of burial under 
ground, constant, lasting or everlasting, enduring protection to the 
~asket and body encased therein from all possible outside harm, or 
t~at they will withstand the ravages of underground elements for all 
tune, when such are not the facts. (Oct. 18, 1937.) 

2080, False and Misleading :Brands or Labels-Candy, Novelties, Etc.
Delight Sweets, Inc., a corporation, engaged in the sale and distri
b~tion of candy and novelties, including perfume and powder com
blllations as well as wallet and key sets in interstate commerce, in 
competition with other corporations, individuals, firms, and part
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
~et forth therein. ' 

Delight Sweets, Inc., in soliciting the sale of and selling its prod
\lets in interstate commerce, agreed to cease and desist from the 
Use on the containers of its products or otherwise of any false, fic
ti~ious or misleading price which is in excess of the price at which 
sa1d products are sold and intended to be sold in the usual course of 
tetail trade, and from the use of any purported price marking, the 
effect of which is to convey to purchasers an erroneous belief with 
tespect to the quality or value of said products; the use on the brands 
~r labels affixed to its products of the word "Paris" or the word 
Shanghai" so as to import or imply that said products are made, 

:espectively, at Paris, France or at Shanghai, China and imported 
~nto the United States of America, or that the said Delight Sweets, 
ne., has a place of business or office at said places or either of them, 

~~hen such is not the fact; the use of the word ":Manufacturers" or 
.1 e Words "Manufactured by" or of any other word or words of sim· 
1 

ar meaning so as to import or imply that the said Delight Sweets, 



1562 FEDERAL TRADE COl\Il\IISSION DECISIONS 

Inc. makes or manufactures its products or that it actually owns 
and opet·ates or directly and absolutely controls the plant or fac· 
tory in which said products are made or manufactured, when such 
is uot the fact. (Oct. 18, 1!)37.) 

2081. Deceptive Nondisclosure-Baseball Caps.-Feltex Products Corp., 
a corporation, engaged in the business of manufacturing baseball 
caps and in the sale and distribution thereof in interstate ccmmerce, 
in competition with other corporations, individuals, firms, and part· 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the allegC'd unfair methods of competition as 
set forth therein. 

Feltex Products Corp., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist frolll 
selling or offering for sale in interstate commerce caps made or 
manufactured from or which contain second-hand, old, worn or used 
felts, unless and until there is stamped upon or securely affixed or 
attached thereto, in a conspicuous place so as to be easily or readily 
remo\'ed and which dearly indicates thereon by suitable words or 
phrasPology that said caps are made or manufacturPd from or con· 
tain second-hand, old, worn or USP1l felts or other materials aml are 
11ot made or manufacturPtl from or do not contain new, unused 
felts. (Oct. 18, 1!:137.) 

2082. False and Misleading Brands or Labels and Advertising·-SoaP 
Products.-.Toseph A. Howard, an iiHlivid.ual, tmding as .J. A. Howard 
Distributing Co., engaged in the sale and. distribution in interstate 
commPrce of soaps, in competition with other individuals, firms, 
corporations, antl partnerships likewise engaged, entered into the 
following agreenwnt to cease anu desist from the alleged unfair 
methods of competition as set forth therein. 

Joscph A. Howard, in soliciting the sale of and selling his soW 
Jn·oducts in interstate commerce, agreed to cease and desist fron1 

the use on cartons containi11g his soap products or on the individunl 
bars of said products or in adYertising matter of whatever kind or 
character pertaining to said products of exaggerated or misleading 
statements or representations concerning the value of or the price 
at which said products are sold or intended to be sold in the usu:tl 
course of trade. (Oct. 18, 1937.) 

2083. Disparaging Competitors' Products-Earthenware Utensils.-Cecil 
J. ·wilson, an individual, trading as Neu-Deel Distributors, engnged 
in purchasing earthenware utensils from the manufacturer thereof, 
and in the sale and distribution of said products in interstate com· 
merce, in competition with other individuals, firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
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to cease and desist from the alleged unfair methods of competition 
as set forth therein. 
. Cecil J. Wilson, in soliciting the sale of and selling his products 
In interstate commerce, agreed to cease and desist from stating or 
representing through salesmen or agents or in any other manner that 
the use of aluminum cooking utensils will cause or further the growth 
of cancer, ulcers of the stomach, or other bodily ills, or that food 
~ooked in such utensils is poisonous or deleterious to the health when 
1ll fact there is no scientific basis for such statements or representa
tions. (Oct. 18, 1937.) 
. 208±. Deceptive Nondisclosure-Caps and Hats.-Lewis Tanenbaum, an 
llldividual, trading as Sha-Po Manufacturing Co., engaged in the 
~nsiness of manufacturing caps and hats and in the sale and distribu
t~on thereof in interstate commerce, in competition with other indi
VIduals, firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Lewis Tanenbaum agreed to cease and desist from offering for 
sale or selling in interstate commerce hats or caps made or manufac
tured. from or which contain second-hand, old, worn or used felts, 
llnle.<;s and until there is stamped upon or securely affixed or attached 
to said products, in a conspicuous p1ace so as to be easily and readily 
seen, a brand or label which cannot be easily or readily removed 
and which clearly indicates thereon by suitable words or phraseology 
that said caps and hats are not made or manufactured from or do 
llot contain new, unused felts, but are made or manufactured from or 
contain second-hand old, worn or used felts or other materials. (Oct. 
l8, 1937.) 

S 2085. False and Misleading Brands or Labels and Advertising-Ladies' 
t Portwear.-Charlcs Hcrscovitz and Sidney .M. IIerscovitz, co-partners 
t r~<.J.ing• as C. Ilerscovitz & Son, Inc., engaged in the sale and dis-
l'~bution of ladies' sportwear in interstate commerce, in competition 

'':~tll other partnerships, individuals, firms, and corporations like
'~Ise engaged, entered into the foiJowing agreement to cease and de
::st from the alleged unfair methods of competition as set forth 

lerein, 

f Charles Ilerscovitz and Sidney l\I. Herscovitz, in soliciting the sale 
~ and selling their products in interstate commerce, agreed to cease 

ll<.J. desist from the use of the phrase "Genuine 100% Camel's Hair'' 

Sor .of any other 11hrnse or rer)rPsentation of similar im1)0rt as de
• C'l'l )t' 
Use l 1 ve of garments not composed of camel's hair; and from tho 
i of the wonls "Camel's Hair" or the "·ord "Camel" or of the 

ll ctotial · · I · 1 l 1 · l1e t' ' representatiOn of a camel Clt 1er l!K epenc ent y or m con-
e 10

11 or conjunction with any other word or words on their labels 
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or in advertising of whatever kind or character so as to import or 
im,ply that said garments are composed wholly of camels hair, 
when such is not the fact; provided that if said garments are com~ 
posed in substantial part of camels hair, and the words "Camel's 
Hair" are used to describe or feature such camel's hair content, then. 
in that case, the words "Camel's Hair" shall be immediately ac~ 
companied by some other word or words printed in type equally as 
conspkuous as that in which the words "Camel's Hair" are printed 
so as to indicate clearly that said garments are not composed whollY 
of camels hair but are composed in part of a material or materials 
other than camels hair. (Qct. 20, 1937.) 

2086. False and Misleading Brands or Labels and Advertising-:Ho~ 
siery.-IIickory Hosiery Mills, Inc., a corporation, engaged in the 
business of manufacturing hosiery for men and children and in the 
sale and distribution thereof in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Hickory Hosiery Mills, Inc., is offering for sale and selling its 
hosiery in interstate commerce, agreed to cease and desist from the
use on its transfers or in its advertising matter or otherwise of the 
words "Pure Thread Silk Reinforced With Art Silk" as descript,iYe
of its hosiery not composed of 8ilk, the product of the cocoon of the 
silk worm, and from the use of the word "silk" either alone or in 
connection with the words "pure thread" or the word "Art'' 
or with any other word or words or in any way so as to import 
or imply that the hosiery to which said word or words refer is com· 
posed of silk, when such is not the fact; provided that, if the hosierY 
is composed of silk, and of one or more other materials, each being 
in substantial quantity, and the name of each of the materials is used 
to describe it, then in that case, tho names of the materials shall be 
arranged ·in ~he following manner, to-wit: The predominating_ 
material shall be named first and followed by the name of the other 
matedal or materials in the order of their predominance, and. each of 
said names shall be printed. in equally conspicuous type. (Oct. 20, 
1937.) . • 

2087. False and Misleading Advertising-Wall Paint.-United States 
Kalsomine Co., a corporation, engaged in the business of manufac· 
turing a number of paint items, inclu<ling "Fenolite" wall paint, and 
in the sale and distribution of said product in interstate commerce, 
in competition with other corporations, individuals, firms, and pal·t~ 
nerships likewise engaged, entered. into the following ttgreement to 
cease and desist from the alleged unfair methods of competition 11~ 
set forth therein. 
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. United States Kalsomine Co., in soliciting the sale of and selling 
Its "Fenolite" product in interstate commerce, agreed to cease and 
desist from stating or representing in its advertisements or adver
tising matter or in any other way that said product is a germicide o: has germicidal qualities, and from the use of the word "germi
Cidal" either alone or in connection or conjunction with any other 
Word or words so as to import or imply that said product will kill. 
germs, when such is not the fact. (Oct. 29, 1937.) 

2088. False and Misleading Brands or Labels-Maple Product.-Frank 
~ea & Spice Co., a corporation, trading under the name "Cino Chem
Ical Company", engaged under said trade name in the sale and dis
tribution of an alleged "maple" product in interstate commerce in 
co~petition with other corporations, firms, individuals, and partner
ships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
Set forth therein. 
. Frank Tea & Spice Co., in offering for sale and selling its product in 
Interstate commerce, agreed to cease and desist from the use on its 
labels or otherwise of the words "Pure Maple Concentrate" or the 
~ords "An 100% maple Product" either independently or in connec
tion or conjunction each with the other as descriptive of said product 
Which is not composed wholly of maple syrup or sugar; and from the 
Use of the word "Maple" either independently or in connection or 
?0njunction with any other word or words or in any way so as to 
~Inport or imply that the product to which said word or words refer 
~s composed wholly of maple syrup or sugar, when such is not the 
act; provided that, if said product is composed in substantial part ;f maple syrup or sugar, and the word "Maple" is used to describe 
Uch maple syrup or sugar content, then in that case the word "Ma
pl~" shall be immediately accompanied by some other word or words 
El'Inted in type equally as conspicuous as that in which the word 
Maple" is printed so as to indicate clearly that said product is not 

composed wholly of maple but is composed in part of a substance 
other than maple. (Oct. 29, 1937.) 
& 2089. False and Misleading Advertising-Radios.-S~n Radio Serv~ce 
· Supply Corp., engaged in the retail sale of radws and supphes 
lil commmerce as defined by the Act, in competition with other cor
Porations, individuals, firms, and partnerships likewise engaged, 
e~tered into the following agreement to cease and desist from the 
ll ~ged unfair methods of competition as set forth therein. 
s ll'un ~adio Service & Supply Corp., in soliciting the sale of and 
a e (ling l~s radios in commerce as defined by the Act, agreed to cease 
tln desist from the use in its advertising matter or otherwise of 

le Phrase ''5-Tube Performance" so as to import or imply that the 
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combined effect of the tubes contained therein is such as to perform 
the work of 5 single-duty tubes, when such is not the fact; provided 
that, if a radio has and is described as having the performance of a 
designated number of tubes, but which number is other than the 
number of tubes actually contained in the radio, then in that case, 
the actual number of contained tubes shall be clearly set forth and 
immediately precede with equal conspicuousness the designated 
number of tubes whose performance is properly and truthfully 
labeled or represented. (Oct. 29, 1937.) 

20DO. False and Misleading :Brands or Labels and Advertising-Bath Oil 
Preparation.-The Lander Co., Inc., a corporation, engaged in the 
business of selling toilet articles, including a bath oil preparation 
designated "Alpine," and in the distribution thereof in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree· 
ment to cease and desist from the alleged unfair methods of com· 
petition as set forth therein. 

The Lander Co., Inc., in soliciting the sale of and selling its 
product in interstate commerce, a~reed to cease and desist from the 
use of the word "Swiss" on the labels affixed to said product or in 
.Hl\'ertising matter relating thereto so as to import or imply that 
~·aid product is a Swiss product or that the pine essence from which 
&aid product is manufactured or compounded is a product of 
Switzerland or of pine needles gr·own in and imported from Switzer· 
laud, when such is not the fact. (Oct. 20, 1937.) 

2001. False and Misleading Advertising-Ladies' Hosiery.-Golden Delt 
Manufacturing Co., Inc., a corporation, engaged in the business of 
manufacturing ladies' hosiery and in the sale and distribution thereof 
in interstate commet·ce, in competition with other corporations, incli· 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the allecred unfair 
method.'! of competition as set forth therein. o 

Golden Belt Manufacturing Co., Inc., in soliciting the sale of its 
hosiery, in interstate commerce, agreed to cease and desist from the 
use in adn~rtising matter or otherwise of the words ''Rain and Spot 
Proof'' either alone or in connection or conjunction with any other 
word or words as dPscriptive of such of said hosiery as is not in fact 
proof against spots or splashes resulting from the wetting of said 
hosiery by rain water; and from the use of said words or of anY 
other "·ords of silimar meaning so as to import or imply that the 
hosiery to which said words refer has been chemically or otherwise 
treat<>d so as to make the same proof against or resistant to spots or 
splashes caused Ly or resulting from rain water, when such is not 
the fact. (Nov. 1, 1937.) 
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2092. False and Misleading Brands or Labels and Adnrtising-Hand
kerchiefs.-Samuel McCrudden & Co., Inc., a corporation engaged in 
1he sale and distribution of handkerchiefs in interstate commerce, in 
('ompetitiou with other corporations, individuals, firms, and partner
~hips likewise engaged, entered into the following agreement to cease 
and desj~t from the alleged unfair methods of competition as set 
forth therein. 
. Samuel McCrudden & Co., Inc., in soliciting the sale of and selling 
Hs handkerchiefs in interstate commerce, agreed to cease and desist 
hom the use in its advertising or on its labels of the word "linen" 
or the words "Irish linen" as descriptive of said products which are 
~lot composed of linen and from the use of the word "linen" either 
111dependently or in connection with any other word or words or in 
any way so as to import or imply that the products to which said 
Word or words refer are composed of linen, a flax or hemp product, 
''·!~en.suc}ds.not.the .fact; from the. use of the words "Irish Linen 
FI_nish" as descriptive of handkerchiefs so as to import or imply that 
lill_Id handkerchiefs are made or composed of linen or are finished 
''"Jth linen when such is not the fact; from the word "Irish" in any 
''·ny which may tend to convey the belief by purchasers that the 
Pt·oducts to which said word refers are of Irish origin or are made 
01

' manufactured in Ireland, when such is not the fact. (Nov. 2, 
1037.) 

2093. False and Misleading Brands or Labels and Advertising-Rem
nants and Patchwork Pieces.-Anthony Salzman, an individual trading 
ns Monticello l\Iail Order House, engaged in the sale and distribution 
0

.
1 .remnants and patchwork pieces in interstate ,commerce, in compe

~~tion with other individuals, firms, partnerships, and corporations 

11k~wise engag-ed, entered into the following agreement to cease and 
;hesls~ fl'Oill the alleged unfair methods of competition as set forth 

et·em. 

di .AD,.th()Jl)' ~~!l~r.:naJl, in soliciting the.sale of ~wJ selling his merchan
. se In interstate commerce a()'reed to cease and desist from the use 
Ill } · ' b 
. Us advertisements and advertising matter of the word "free" 

~lther indE>pendently or in connection or conjunction with any other 
"ord d . . . f I d' ~ or wor s or m any way as descriptive o mE>rc 1an tse repre-
~~nted to be given free, whE'n in fact the alleged "free'' gift is not 
:-~en ~ree or as a gratuity but can be obtained only for and in con
,/1 erahon of the purchase of merchandise with which the nlleged 

l>ee" 'f · · D 0 I " f lin g1 t ts mcluded; of the stut~ment "~or. 10 ays. n y or o 
in y other statement or rE>prE>sentutwn of sumlar meamng so as to 
av~l~ott or imply that the alleged "free" offer of a sewing outfit is 
fa ·~liable to purchasers only for such limited period of time, \Vhen in 

e such offer is unlimited as to the time of acceptance thereof; of 
lii812l'•-30--101 
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statements or representations to the effect that the merchandise 
offered for sale and sold by the said Anthony Salzman is "cut by 
machine from our regular stock" or that the said merchandise is 
material composed of 80 x 80 threads to the square inch, when such 
is not the fact; of the word "silk" either alone or in connection or 
conjunction with the word "pure" or with any other word or words 
to allegedly describe products not composed of silk, the product of 
the cocoon of the silk worm, and from the use of the word "silk" in 
any way so as to import or imply that the products to which said 
word refers t~.re composed of silk, when such is not the fact. (Nov. 
4, 1937.) 

20!).1. False and Misleading Eran:ls or Labels and Advertising-Men's 
Dl'ess Accessories.-IIickok ~Ianufacturing Co., Inc., a corporation en
gaged in the bushwss of manufacturing men's dress accessories, a1~d 
·in the snle and distribution of sn,id products in interstate commerce, 111 

competition with other corporations, individuals, firms, and partner
ships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition ttS 

~et forth therein. 
Hickok Manufacturing Co., Inc., in soliciting the sale of and se~· 

ing its products in interstate commerce, agreed to cease and des1st 
from the use in its advertisements nnJ advertising matter, on its labels 
or otherwise of the word "crystal" either alone or in connection or 
conjunction with any other word or words or in any way so ns to 
import or imply that sairl products are natural rock crystal proJnct:=:, 
when such is not the fact. (Nov. •1, 1937.) 

20!>5. Using Lottery Scheme in Merchandising-Carbonated Beverages ........ 
Hobert P. 1\Iilburn, an individual trading as Nehi Bottling Co., 
engaged in the business of bottling carbonated beverages including' 
one designated "RC Cola" or "Royal Crown Cola" and in the sale and 
distribution thereof in interstate commerce, in competition with otheJ.i 
individuals, firms, corporations, and partnerships likewise enga~edt 
entered into the followillg agrrem<>nt to cease anfl desist frolll tht1 
alleged unfair methods of competition as 8(\t forth thHein. 

Robert P. 1\Iilbnm, in solicitin(J' the sale of and seJlinO' his car· 
0 0 • t 

Lonated ben•ragt>s in interstate commerce, ngr<'ed to ceasp and desJS 
• Cf 

from the use of nuy sclwme, plan or method of sale or of promotJil"' ; 
the sale of said products which involves the use of any gift enter· / 
prise, lottHy, Ol' any scheme of chance whereby cash or nnv article 
is gin-n as a prize or pr<'mium for or in consid<'r~tion of t11<' purchof~' 
of :my other ntticlr. (Nov. 4, 1937.) 

~ODG. False and. :Misle~ding Brands ?r Labels and Advertisi~g-Kitche~ 
Kmves and Utensils.-I<..dward Kutzmg£>r Co., a corporat1011 , }ocate 
ut Chicago, Ill., owns and controls 0l'neYa Forge, Inc., a corpol'll" 
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~ion located at Geneva, N. Y., but whose principal place of business 
Js at the same address in Chkago, Ill., as thnt. of the &..'tid Edward 
Rn.tzinger Co. The said corporations engaged in the business of 
lllanufacturing ki tclwn kni \'es and other kitchen utensils and in the 
sale and distribution of said prodncts in interstate commerce, in 
competition with other corporations, individuals, firms, and partner
ships likewise engaged, entered into the following agreement to cease. 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Edward KatziHger Co. and Geneva Forge, Inc., in soliciting the 
Sale of and selling their products in interstate commerce, agreed to 
;case and desist from the use of the word "crucible'' either alone or 
I~l connection or conjunction with any other word or words as descrip
tive of said products which are not in fact made of crucible stR,el; 
~lld from the usc of the word "crucible" in any way as a stamp or 
thel for or in their advertising matter of whatever kind or charac-
er referring to said products so as to import or imply that the said 

~)toducts are made of crucible steel, when such is not the fact. (Nov. 
,, 1937.) 

t' 2097. Using Lottery Scheme in Merchandising-Frozen Stick Confec
·d~~8·.-0pelika Cr~nmery, Inc., a corporation, .engaged in t.he sale and 
t' ~tnbutwn of dairy products, and of certam frozen stick confec-
lons I. • t t · · · · I I f ' n lll ers ate commerce, m competitiOn '"It 1 ot 1er corpora-

. Ions, individuals, firms, and partnerships likewise engaged, entered 
~llto the fo11owing agreement to cease and desist from the alleged 
lllfair methods of competition as set forth therein: 
f. Opelika Creamery, Inc., in soliciting the sale of and selling its 
dto~en stick confections in interstate commerce, agreed to cease and 
p ~SJst ~rom the use of any scheme, plan or method of sale, or of 
g~;Jnotlllg the sale of said products which involves the use of any 

0~ t enterprise, lottery or any scheme of chance whereby any article 
of lllerchandise is given as a prize or premium for or in consideration 

2the Purchase of any other article. (Nov. 5, 1937.) 
p. 098. False and Misleading Brands or Labels and Advertising-Veneer 
b~0.?ucts.-OJd Dominion Veneer Co., a corporation, engaged in the 
th 8111

ess of mauufacturinO' veneers and in the sale and distribution 
el·eof I. • "" • • • • I tl tio . n Interstate commerce, m competitiOn wit 1 o 1er corpora-

ints, Individuals, firms, and partnerships likewise engaged, entered un; .the followii1g agreement to cease and desist from the _alleged 
o~~r Inethods of competition as set forth therein. 

fli·o 1 Dominion Veneer Co., in soliciting the sale of and selling its 
l llrts · · 1 d · f l ltse of lll Interstate comn.wrce, agreed ~o cease at~< es1st ~om ~ 1e 

'l'itl the word "'Valnut" e1ther alone or m connectwn or conJunction 1 
the Word "Oriental" or with any other word or words as de-
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scriptive of its veneer products not made of wood derived from trees 
of the walnut or "juglandaceae" family, and from the m1e of the word 
"Walnut" in any way so as to import or imply that the products to 
which said word or words refer are made of sueh walnut wood, when 
such is not the fact. (Nov 8, 1937.) 

2099. False and Misleading Advertising-Baking Powder,-,J. R Wat
ldns Co., a corporation, engaged in th~ produc.tion of food products, 
mcluding a baking powder containing, among other things, an 
amount of dried white of egg, and in the sale and distribution 
thereof in interstate commerct:>, in competition with other corpora· 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

J. R. 'Yat kins Co., in connection with the sale or distribution in 
interstate commerce of 'Vatkins llaking Powder, agreed to cease . 
and desist from the use of advertisements or advertising matter and 
from furnishing advertisements or adn•rtising matter to others for 
their use in solieiting the sale of or selling said products, and which 
advertising matter states or represt:>nts or tends to convey the belief 
that the carbon dioxide gas strength ot· the leavening efficiency of 
baking powder can he or is capable of being determined by the 
water-glass test; that the leavening efficiency of the 'Vatkins Bak· 
ing Powder, as compared with the leavening efficiency of any cotn
peting Laking powder, is or can he properly or accurately demon
strated by such water-glass tPst; that doughs or batters or like mis· 
tures containing baking powder will function in the baking as the 
foam mixtures function in the said water-glass test. (Nov. 22, 1937.) 

2100. False and Misleading Advertising-Rock Wool Insulation Ma· 
terial.-Eagle-Pieher Lend Co., a corporation, and Eagle-Picher SnleS 
Co., a corporation, subsidiary of aforesaid Eagle-Picher Lead Co· 
Eagle-Picher Lead Co., engaged in the business of mannfacturiug, 
among other things, rock wool insulating material, and in the dis· 
nibution thereof through its subsidiary, Eagle-Picher Sales Co., 
in interstate commerce, in competition with other corporations, iW 
dividuals, firms, and partnerships likewise enO'aO'ed, entered into 

""r-o '• 
the following agreement to cease and desist from the alleged un6t11 

methods of competition as set forth therein. 
. 'I 

Eagle-Picher Lead Co. and Eagle-Picher Sales Co., agreed, 11 

soliciting the sale and selling said product designated "Eagle Jlome 
l l · ,. · se nsu ahon m mterstate commeree, to cease and desist from the u 
i 11 advertising matter, or in any other way . 

(a) of the words "lightest weight" as descriptive of its said ttl' 
snlation, when in fact there are other competitive products on the 
market which are as light and some which are e\'en liO'hter in weight 

~ 
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than the said advertised product, and from the use of the words 
"lightest weight" in any way so as to import or imply that all 
competitive products nre heavier or substantially heavier in weight 
than the said advertised product; · 

(b) of the words "lowest conductivity" as descriptive of said prod
lict, when in fact certain competitive products on the market have 
a lower rating than the said advertised product, and from the use 
?f the words "lowest conductivity" in any way so as to import or 
lmply that the thermal conductivity rating of the product to which 
faid words refer, is the lowest or is substantially lower than that of 
eompetitive products. (Nov. 22, 1937.) 

2101. False and Misleading Trade Name and Advertising-Household 
Cleaning Preparation.-Xathan H. Stern, nn individual trading as 
Western Reserve Labor·atories, engaged in the business of manufac
turing a product to be used as a household cleaning agent and also 
~y service station operators in cleaning windshields and the like, and 
~n the sale and d~tribution of said product in interstate commerce, 
Jn competition with other individuals, firms, partnerships, and cor
Porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 
. Nathan R. Stern, in offerinO' for sale and selling his product in 
l t t:'> 
n erstate commerce, agreed to cease and desist from the use of the 
':0rd "llenzyne" or the word "Benzoline" as a trade name or designa
tion for or in his advertising or printed matter relating to said prod
ltct \Yhich is not a benzene product or crystallized beHzelle; and from 
~he llse of the said words, or either of them, in any way so ns to 
ltnport or imply or which tend or may tend to convey the belief by 
rllrchasers that the product to which said word or words refer is a 
·re11 Zen~ product or crystallized benzene, when such ~s not the f~ct. 

he stud Nathan R. Stern also agrPed to cease and desist from statmg 
or representing that cleaning with the so-called "Benzyne Crystals" 
or "Benzoline" is the same or essentially the same as cleaning with 
ttaphtha or other dt·y cleaning preparation, or that said product is a. 
~roper substitute for dry cleaning or the use of naphtha. Said indi
,,;ual further agreed to cease and desist from the use of the words 
n e,~ Chemical Discovery'' as descriptive of said product which is 
tot Ill fact a new chemical discovery. Said individual also agreed 
"~;ease. and desist from .the use o~ the statement that sai? product 

'i Ill kill moths and then· 1aryae m upholstery" so as to Import or 
1 tnply that said product is sufficient and will kill moths and their 

1~~3'ae which might be deeply embedded in upholstery. (Nov. 26, 
"· 7.) 
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2102. False and Misleading Advertising-Bandages.-J. "\V. Kellogg, 
an individual, trading as "Quick Bandages" and "Sealtex," engaged 
in the business of manufacturing and packaging a product for use 
as a bandage, and in the sale and distribution thereof in interstate 
commerce, in competition with other individuals, firms, partnerships, 
and corporations likewise engaged, entered into the following agree
ment to cease and desist from the alleged unfair methods of competi
tion as set forth therein. 

J. ·w. Kellogg, in offering for sale and selling his bandages in 
interstate commerce, agreed to cease and desist from the use of the 
word "Sterilized" as descriptive of said products which are not 
sterile, and from stating or representing that said products are 
"Sterilized" so as to import or imply that said products are sterilized, 
and that they continue to remain sterile and free from bacteria after 
they have been packaged and while contained in their original pack· 
age. The said J. ,V. Kellogg also agreed to cease and desist £ro1n 
stating or representing that said bandage is of such porosity, except 
when stretched, as to permit enough air to penetrate therethrough 
to cause: sores to heal faster, when such is not the fact. (Nov. 30, 
1937.) 



DIGEST OF FALSE, MISLEADING, AND FRAUDULE~T 
ADVERTISING STIPULATIONS 1 

01776. Vendor-Advertiser-Limb Straightener Device.-Mrs. J. G. 
Morris, an individual, trading as Morris Orthopedic Institute, Los 
Angeles, Calif., vendor-advertiser, was engaged in selling a device 
designated Morris Limb Straightener, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease an.d 
desist from representing directly or otherwise: 

(a) That respondent's product is a limb straightener unless limited to the 
limbs of children or young people; 

(b) That respondent's product is successfully used to improve bow-legs or 
knock-knees unless limited to use by children or young people; 

(c) That perfect results or marvelous results can be obtained by the use of 
l'espondent's product ; 

(d) That respondent's product is as efrectlve for men and women as it ls 
tor children or young people ; 

(e) That respondent's produ,ct Is one of the most successful Inventions, or 
that no other similar product .bas any or one-half of the advantages or features 
ot this product ; 

(f) That respondent's product will give either lmmedi'ate or permanent re
S~lts unless limited to its use by children or young people; 

(g) That the bones of adults may be twisted into knots or mny be 
straightened; 

(h) That bow-legs or knock-knees can be straightened unless limited to 
Children's or young people's bow-legs or knock-knees; 
. Ci) That the respondent's product will meet the -·needs of. 11 majdrity of 
l~eo·ple with bow-legs or knO<'k-kiYees; 

(j) That ·the use of·tespoooentls pt·oduct 1!! the one· and only method for 
'-'Xerttng pressure to straighten the bones; 
' (~} :Tb'llt n('a):'ly-.th!"~ .~housand pers~ms ar~ successfully using respondent's 

llro<I\Ict tor the treatment 'of' bow-legs or knock-knees, or that l~ has been 
~>ll'ecttvely used by thousands of persons in the correcti~n of the~e deformities 
111lless limited to its use by children or young people. 

Uespondent further agreed to cease and desist from the use of the 
"'01·d "Institute" in her trade name. (June 1, 1937.) · 
. 01777. Vendor-Advertiser-Medicinal Preparation.-F. D. Telling, an 
Individual, trading as The K-Lindy Products Co., Cleveland, Ohio, ------
c 

1 
Of the special board of Investigation, with publishers, advertising agencies, broad-

l~~ters, and vendor-advertisers. Period covered Is that of this volume, namely, June 1, 
.,4• 7• to Nov. 30, 1937, Inclusive. For dlg~ts of previous stipulations, see vols. 14 to 
~ ot Commission's Decisions. 

F'or description of the creation and work of the special board, see vol. H, p. 002, et seq, 
1573 
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vendor-advertiser, was engaged in selling a medicinal preparation 
designated Lindy Lotion, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

That Lindy Lotion 
(a) W1!l kill the itch, or that it is beneficial liS a treatment then•for; 
(b) Will heal sore feet; 
(•C) W11! penetrate the skin Rill] get tlown Where the germs lie; 
(d) Is effective or beneficial in the trentment of athlete's foot, rlngwonn, 

toot itch caused by the fungus Tinea Trichophyton, eczema, ru~hes, pimtJir~. 
insect bites and polson ivy; 

(e) Is a preventive for burning, IH'hing feet, coms and callousPs, split and 
cracked toes. (June 1, 1937.) 

01778. Vendor-Advertiser-MerUcinal Freparation.-Schering Corp., a 
c;rporation, Bloomfield, N. J., vendor-advertiser, was engaged in 
selling a laxative designated Saraka, and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise:. 

(a) That Raruka is a drug less product, or contains no drug elemrut; 
(b) That u:;e of mineral oil interferes with body metabolism; 
(c) That Saraka is not a laxntiw, or should not bf' so considN·ed. (Juut> 2, 

1937.) 

01770. Vendor-Advertiser-Medicinal Frepatation.-The Ilood-Lax 
Corp., New York, N. Y ., vendor-advertiser, was engaged in selling n 
laxative designated Hood-Lax, and agreed in soliciting the sale o£ 
and. selling snid product in interstate commerce to cease and' desist 
from representing directly or otherwise: 

(a) That the use of Hood-Lax will enable one to completely ovE'rcollle 
constipation ; 

(b) That the use of Hood-Lax haf! been the means of bringing renewed 
health to rwrsowl who ha(l snffPrNl f1·om conM.ipntion more than l111lf theil' 
llves; 

(c) 'I1wt the use of Hood-Lax will mnl;;e the intestines wm·k normally a:> 
nature lnteuded; 

(d) That the use of Hood-Lax will restore penmns wlw are suffering fronl 
constipation to thPir former health and energy; 

(e) That the aetlon of Hood-Lnx is pmely mechnnleal so long ns it cnu-
tnins nny recognized drug iugredient; 

(f) Tl1at Hood-Lax thoroughly cleauses the system; 
(g) '!'hat Hood-Lax is not a laxative in the Ol'dinary sense of the word; 
(h) That a natural vegetable laxative will add years to ones life; 
( l) Thnt Hood-Lax is reccommentled," apprm·ed or u~ed by physidans in tile 

medical field; 
(J) That Hood-Lax will produce a healthy system; 
(k) That doctors believe that one of the causes of appendicitis is the 

lmbitual use of cathartics; 
{l) That Hood-Lax is drugless so lo"ng as it contains any recognized drng 

ingredient ; · 
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(m) 'I'hat Hood-Lax will cam•e a person's skin to beeome new and healthy, 
Will do away with biliousness or bring back energy; · 

( 11) That Hood-Lax will "overcome" constipation or produce permanent 
results or that its action is sure. (June 2, 1937.) 

01780. Vendor-Advertiser-Radio Receiving Sets.-Chester .Miller, an 
individual, operating under the trade name of Goldentone Radio 
Co., Dearbom, 1\Iich., vendor-achertiser, was engaged in selling a 
(·ertain product designated Goldentone Radio Receiving Sets, and 
a~11.·eed in soliciting the sale of and selling said product in interstate 
tommerce to cease and desist from representing directly or otherwise: 

(a) That any of l'cspondeut's radio rceclviug sets will nffurtl world-with~ 
l'(~ceptlou, ot· 

1. Affo'l'd·entertalnincnt from ·any corner of the globe, 
2. Bring the world to the fingPr-tlps, 
3. Dial to "any station" instantly, 
4. Tune to any station anywhere, or 
5. Tune to all standard Amcrlean, Camulinn broadcu~t,., all ~hort-WilYe, 

ff)telgn, police, amateurs, and a>iatlon; 
(b) That-
1. 'Vorld-wide reception <·au he gmnanteed or pt·omised, or that-
2. Foreign reception is guaranteed or promised unless limited to radios pt·op

erty equipped with hands to reccive distant stations in foreign countries; 
(c) That the Go!flcntouc radio is us~>d bv the U. S. ForPHtry HHvice. (Jnne 

4, 1037.) . 

01781. Vendor-Advertiser-Crucifix Ring.-J. W. Eiss, an individual, 
N'ew York, N.Y., vendor-advertiser, was engaged h1 selling Cmcifix 
Wondrous Luck Ring nnd agreed in solicitingthe sale of and selling 
llnid product in interstate eommerce to cease nnd desist from repre
).;(>nting directly or otherwise: 

(a) That the artkle dr-signated Crucifix Wondr·ons Luck Ring "Is a jewf'l, or 
"~"t With a jewel ; 

(b) That by lnfel'PIICP or· otherwiHe said t•ing will I.Jring to the WNII'N' good 
111ck or hHillline8s. ( Jn1le 9, 1937.) 

01782. Vendor-Advertisers-Medicinal Preparations.-Eugene Son kin 
nnd M~x Sonkin, copartners trading as Perso Products Co., and Per
~onal· Pro(lticts Co., Chicago, Ill., vendor-advertisers, were engaged 
l}l selling medicinal prep:trations, and agreed in soliciting the ~)ale of 
nnd selling their said products, in interstate commerce, to cease and 
desist from representing directly or otherwise: 

(a) That re!'pondents' product~ are an ('ffective remedy or competent treat
lllents for weakness, debility and Jl('ITousness; 

(b) Thn t the use of respondents' products will remo,·e once and forever the 
l\'('1\ke-ning, despairing nerve wr·acklng nightmare of uncertainty and <loubt; 

(c) That through the use of respondents' products one can be a living ex
ltinple of vibrant health, energy, strength and living force; 

(d) Thnt respondents' products will O\'ereome the efflc'cts of age; 
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(e) That respondents' products will help to restore the normal functions of 
the nerves, blood or various Internal glands, or will assist In bringing about 
"the desired results"; 

(f) That respondents' products will condition the system, will give the 
system pep or vigor, or produce strong vigorous manhood, or prevent pre· 
mature loss of vim, vigor or vitality: 

(g) That through the nRe of respondents' products the user can "come back," 
"act like a colt again" or regain lost vigor; 

(h) That through the use of respondents' products one can feel young at 60; 
(I) That respondPnts' products are an effective aphrodisiac; 
(J) That respondents' products are safe and harmless. (June 9, 1937.) 

01783. Vendor-Advertiser-Medicinal Preparation.-James C. Bailey, 
an individual, doing business under the trade name of James C. 
J3ailey & Co., Chicago, Ill., vendor-advertiser, was engaged in selling 
r.. certain preparation known as Herb-Lax Tea, and agreed in 
~oliciting the sale of and selling said product in interstate con1· 
merce to cease and desist from representing directly or otherwise: 

(a) That Herb-Lax Tea Is a compPtent remedy in the treatment of constipa
tion, stomach troubles, biliousness, indigestion, pains between the shoulders. 
aching buck, sick headache, bladder troubles, rheumatic pains, nervousness, 
sluggishness, liver trouble, kidney trouble, or colitis; 

(b) That Ilerb-Lnx Tea reaches the very root of practically all human all· 
nwnts, stomach trouble, biliousness, liver and kidney complaints, colds, weak· 
ness, nervousness, 8lugglshness, sleeplessness, rheumatism, arthritis, headaches. 
excess fat, poor complexion, pimples, blotched sldn·andthe like; 

(c) That Ilerb-Lax Tea-
l. Is a wonderful body conditioner, reducer, body builder; 
2. Is one of the greatest medical discoveries; 
3. Takes off excessive fat; 
4. Drives from the body such poisons and gases as may accumulate or be 

genera ted in the system; 
:>. Ellminat~s poisons from the body; 
6. Regulates the normal functions of the natural organs to tlwir highe,;t 

state of efficiency; 
7. Wards off disease; 
8. Clears the complexion ; 
9. Keeps one wen'; 
10. Stimulates the system; 
11. Drives polson from the body; 
12. Prevents acid breath; 
13. Regulates normal action; 
14. Purifies the breath; or 
15. Prevents and breaks up colds. (June 10, 1937.) 

0178-!. Vendor-Advertiser-Face Cream.-Isabell Rothsc.hild, an indi
vidual, operating under the trade name of The Belle Co., , Santa. 
Monica, Calif., vendor-advertiser, was engaged in selling a certaitl 
product designated Bella Foundation Cream, and agreed in solicit· 
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 
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(a) That moving picture actresses use Bella Foundation Cream; 
(b) That the regular retail price of this product is any amount greater tban 

that at which it is regularly sold, or that-
1. Sixty cents is less than half price, or 
2. That the current price is a special offer, or is for a short time only; 
(o) That people are wanted to address postcards, that neat handwriters are 

wanted, that addressers are wanted for a postcard campaign, or any other 
terminology indicating that the nature of the employment which respondent 
Offers is addressing postcards unless such representation is accompanied by a 
statement clearly explaining that prospective employees will be paid only for 
oruers received by respondent, that they will be required to purchase material 
and that the purchase price of such material wm not be refunded unless· sales 
of respondent's cream are effected, or, in the absence of such explanation, 
that-

1. Stamp brings details, or 
2. Supplies are sent postpaid; 

Respondents in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed-

( d) Not to represent or hold out as a chance or an opportunity any amount in 
excess of. what has actually been accomplished by one or more of respondent's 
llalespersons or dealers under normal conditions in the due course of business ; 

(e) Not to represent or held out as maximum earnings by the use of such 
expressions as "up to," "as high as" or any equivalent expression, any amount 
in excess of what l1as actually been accompllshed by one or more of respondent's 
Salespersons or dealers under normal conditions in the due course of business. 
(June 10, 1937.) 

01785. Vendor-Advertiser-:Booklet.-Tom Boom, an individual doing 
business under the trade name of National Press Syndicate, Los 
A.ngeles, Calif., vendor-advertiser, was engaged in selling a booklet 
~I~tit1ed "Press Clipping and Picture 1\fanual," and agreed in solic
Iting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise : 

(a) That purchasers of the ''Press Clipping and Picture l\Ianual" · 
1. Earn "big" money weeldy clipping and preparing; 
2. Can begin making money at once ; 
3. Can immediately start to make liiOJWY in this most fasciuatiug way; 

. 4. Can write Feature articles and Trade Journal Items; 
5. Can turn out a feature a day and five or six of the shorter items which 

bring up to $10 each ; or 
· 6. Can re-write the same item half a dozen times, from a different angle or 
slant, and sell it to as many editors; 

(b) Tbat the Manual of Instructions contains "complete" information on how 
1111<1 where to find valuable articles and where to send them for cash; 
,, (c) That purchasers of the "Press Clipping and Picture ::\Ianual" can make 
big" money by merely clipping newspapers ; 

(d) Tbat the "Press Clipping and Picture l\lanual" discloses a "fascinating 
new way" to make "Dig" money and build up an active and growing income; 

(e) That purchasers of the "Press CI!pping and Picture Manual'' are shown 
a "unique idea" in Feature writing and newspaper cllpping that will mean "Big" 
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mo1wy, or that they muy write and sell a single nrtide for :j:lOO., or n tiny 
few lines for $50. ; 

(f) That Fentnre writing, writing for Tmde Journals, or newspnper clipping 
is "ns ensy ns A-ll-C", or that the purchaser of "Press Clipping 'and Picture 
Manual" cnu mnke a success of this business; 

(g) Thnt to be a sucl'essful fPnture writt>r, writer of Trnde Journal itl'ms, 
or newspnper clipper one llPPds-

1. No special ability or trnlning; 
2. No pre,·ious experience; or 
a. No "l'onnections"; 
( 11) Thnt the "l'ress Card'', i~Ane<l to pureha!>ers of the "Pre><s Clipping and 

Pleture l\lanunl", will gnlu attl'ntion, l'Onsi<lPI'Iltion ami entree for t11e holder, 
or that it is the "Open Sei'Jnme" to oth('rwise baned plaees; 

and from making any other claims or assertions of like import. 
Respomleiit, in solicithig purchnsers for his "Press Clipping and 

Picture Manual," further agreed; 

(I) Not to make um1wclified r('presentntions or claims of eumings in excess 
of the avemge eamings of respondent's active full-time purchasers ot• eustomers 
achieved under normal conditions in the due com·se of business; 

(j) Not to rPpresent ot' hold ont us n chnn<'e or an opportunity any arnouut 
in excess of what has aetunlly hPen nccomJlli~hed by oue or more of re~pond
Ult's purd1nsers or c·nstonll'l'!'! under uonunl eonditiom; iu the due cours«' o! 
business; 

( k) Not to represent o1' hold out ns maximum Plll'ulugo: by I he use of :,;ueh 
expressions us "up to," "us high as," or any equlvnlent expression, any amount 
In excess of what has nctunlly been ucc•omJllishe<l by one or mon• of reApondent's 
purchasers or eustomers undl'!' normal conditions in the due courst• or husint>S:'!; 
and 

(l) _That iu future uth'erth;ing where a modifying word or phrn~e is used in 
direct conuectlon with a i;peclflc claim or rPpresentntiou of t•tunings, snell word 
or phrase 8hnll he prlntPd in type equally cou!'!picuons with, as to form, and at 
least one-fourth the size of the tnle ns('d in printing r;udt stn tt•ment or !'('presNJ
tatlon of eamlngs. 

Respondent further agree.d, in soliciting the Hale of his prodnct in 
int~rstate commerce, to cease and desist from nsiug the wm:ds, "P1~~5 

Syndicate," as a part of his trade name. (June 10, 1937.) 
01786. Vendor-Advertiser-Bunion Plaster.-Frank Lotreck, an indi

Yidual, Oak Park, 111., vendor-advertiser, was engaged in selling' 
J>edix Bunion Plnster, nnd agreed in soliciting t.he saJe of and selling' 
stti<l product in interBtate commerce to cease and desist from repre· 
fenting di1·Pctly or otherwise: 

(a) Thnt this proclu(·t Is a rompetent treatment o1· an etre<'tive remedy for 
hnnlons, unless speelfif'nlly limited to relll'f from the pnin thereof; 

(b) That the PPtlix Bunion Plaster will l'Piluce the size of a bunion, or-
1. "Conquer'' ·bunions; 
(c) Tltnt this product Is healing; 
(d) Tltn t the l'edlx Bunion Plnstl'r wlll-
1. "Stop'' suffering from bunions, 
2. "End" hnnion pain almost instantly ot· nt nll, 
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3. ''Rid'' one of bunion pain, 
4. Get "rid" of all angnish and nnneces:o;ary pniu and tonnent, 
5. "Danish'' the uebe, pain or hnmp of u bunion, or 
6. ''Stop" buniqn pnin almost instantly or ut all; 
(c) That wondt>rful results "surply" nre u waiting prosp!'ctive ns!'t's of thi,.; 

IJI'oduct; 
(f) By dire<-t statt•mmt or hy rrn;;onahle inferPuce that this product wiH 

vroduce sati~fac~tory results when nil other treatments have failed: 
(g) That the use of PP<lix Bnniou Plnst(:'r will t•nnble one to WP:u· sm~trtet·,. 

trimmer shoes ; 
(h) '£hat even one Pedix Bunion !'faster will ~;oothe awny f'l.le Imming pai.u of 

n bnnion. (June 11, 1937.) 

01787. Vendor-Advertiser-Medicinal Preparation.-llradley's Labora
tory, Inc., a corporation, l\Iatoaka, '\V. Va., vendor-advertiser, was 
engaged in selling a certain medicinal preparation designated Hy
Phen, and agreed in soliciting the sale of and selling said product 
in interstate comnwrce to cease and desist from representing directly 
or otherwise: 

(a) That Hy-Phen will relieve all types of pain and headache; 
(b) By direct statement or by reasonable inference, that Hy-Phen is Silfe in 

an instances, or that it-
]. Docs not contain any dunget·ous or habit-fonnlng drugs, 
2. Will safeguard health, 
3. Does not depress the heart, or 
4. GiYes safe relief ; 
(c) That Hy-Phen constitutes n competent tt·eatment or an en'ective remedy 

for colds, or that lt-
1. Will ennule one to m·old colds, or 
2. "StO])S" n eold ; 
(II) That Hy-Phen will "stop"-
1. Neurnlgin, 
2. Twitching Iwn-es, 
3. Toothnclw, 
4. After t>xtra<"tlon 1111in, ot· any other physlologicul condition; 

'fhe respondent further agreed to cease and desist from the use 
Gf the "·ords "Laboratory" and ".Manufacturers," or from otherwise 
~·epresenting that it owns, controls, or operates a laborntory, or that 
lt manufactures this preparation. (June 10, 1937.) 

01788. Vendor-Advertiser-Medicinal Preparations.-l\Iinnie .McElroy, 
all individual doing business as The '\Vorth Pharmacal Co., New 
York, N. Y., vendor-advertiser, was engaged in selling preparations 
designated Hexsanol and Vi-Tonol, :md agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
fl'om repref:ienting, directly or otherwise: 

t (a) That II£>xsnnol and Vl-Tonol alone or In combinntion is a competent 
r~'lltment or etTt>cth·e rf'medy for: 
l. Blndtler weakness; 
·> I' ~. rostatlc irritation ; 
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3. Functional troubles of the kidneys and bladder; 
4. Catarrh of the bladder or kidneys; 
5. Inflamed conditions of the mucous lining of the kidneys and bladder; 
6. Prostate or kidney disorders ; 
(b) That the use of Hexsanol and Vi·Tonol is "safe" unless the same is used 

according to directions ; 
(c) That prostatic disorders are often accompanied by a burning and smart· 

log pain when the urine is passed; 
(d) That most men past middle life are affected by some disorder of the 

prostate gland, although trouble may occur in earlier life ; 
(e) That Vi-Tonol or Hexsanol "go right >to the seat of the trouble" or act 

"directly;" 
(f) That the use of Vi-Tonol or Hexsanol will hal·e any effect upon the age 

or vitality of the user; 
(g) That Hexsnnol or Vi-Tonol will "overcome" any functional disorder of 

the bladder, kidneys or prostate gland, or that the effect of Hexsanol or Vi· 
·Tonol is permanent, or that either or both products produce a flow of bland 
non-irritating urine; 

(11.) That by the use of Hexsanol or Vi-Tonol a person can "correct" or 
"prevent" any functional troubles of vital organs or of the kidneys and bladder; 

(i) Thnt by the use of Hexsanol or Vi-Tonol a person will be able to uve 
free from pain and discomfort. 

The respondent further agreed to cease using literature under the 
signature of or in reference to Ross 0. McElroy, late deceased, as 
though he were still living. · (June 22, 1937.) 

01789. Vendor-Advertiser-Mineral Water.-Petersime Incubator Co., 
a corporation, Gettysburg, Ohio, vendor-advertiser, was engaged in 
selling a mineral water designated Buc4eye. Minera~ )Vater and 
agreed in soliciting the sale of and selling its said product in inter· 
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That Buckeye Mineral Water Is: 
1. High in balanced mineral properties ; 
2. Conducive to good health; 
3. Nature's remedy for many human ills; 
4. Alkaline. and either neutralizes or reduces the excess acids ln your systenl; · 
5. Iligbly charged by nature with health promoting minerals; 
(b) That Buckeye Mineral Water adds to your diet those elements that 

nature intended you should have; 
(c) That Buckeye Mineral Water acts on the liver and kldnl'ys or aidS 

these organs to function properly; 
(d) That the use of Buckeye Mineral Water will cause: 

. 1. The digestive tract to take on its normal function; 
2. Aches and pains to leave; 
R One to take on a new feeling ol energy; 
4. Digestion to be improved ; 
5. One to get started on the road to better health and happiness; 
(e) That Ultra-Violet Ray as used in the treatment of Buckeye 1\llneral 

Water mnkes it highly vital!zed or adds to the beneficial properties of the 
water; 
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(f) That the action of Buckeye Mineral Water is effective in stimulating 
the secretions of the digestive tract, neutralizing acidity of the stomach or 
aiding in dissolving Uric Acid deposits; 

(g) That Buckeye Mineral Water is of value in the treatment of catarrhal 
<·onditlons, rheumatism, lumbago, gout, stomach trouble or any other aliment 
of the human body; 

(h) That Buckeye Mineral Water will bring quick relief from over in
dulgence in either food or Intoxicants; 

(i) That Buckeye Mineral Water: 
· 1. Will supply the mineral reserve for better health; 

2. Rids one's body of poisonous wastes ; 
3. Adds to the system the minerals taken out of filtet·ed city water; 
(j) That Buckeye Mineral Water is not marketed for profit. 

The respondent further agreed that, in the furtherance of the 
Sale of its said product in interstate commerce, it will not quote any 
Inedical authority regarding the therapeutic value of mineral water 
linless in direct connection therewith it is stated that such statement 
'"as not made of Buckeye Mineral 'Vater, unless and untii such be 
the fact. (June 22, 1937.) 

01790. Vendor-Advertiser-Medicinal Preparations.-Dearborn Supply 
<.b.; :a corporation, Chicago, ·Ill., vendor-advertiser, was engaged in 
Selling Mercolized ·wax, Parker Belmont Beauty Cream, Powdered 
Sa}O:olite, Powdered Tarkroot and Phelactine and agreed in soliciting 
the sale ~f and selling said products in interstate commerce to cease 
and desist from representirig "direct(y o~ otherwise: 

(a) That the use of l\Iercolized Wax will free the skin of blemishes and 
llll discolorations that are not superficial and due to external causes; 

(b). That Mercolized Wax: 
1. Keeps the skin young ; or 

f 2· Brings new loveliness and radiance up from beneath the discolored sur
lice skin; 

tit (c) That the use of Mercollzed Wax is the "only" way to completely beau
Y a discolored blemished complexion ; 

· (d) That 1\fercolized Wax: 
l. DissolVes coarseness and other blemishes i 
2· Is a simple remedy which will always easily remove the old complexion 

lind Produce a new one ; 
3· Will convert a faded wornout or discolored complexion into one of captl-

'iatt ' ng loveliness; 
4· Is always a successful treatment for a bad complexion i 
5· Will make any complexion smoother, clearer or younger: 
~· Takes away all imperfections; or protects; 

11 · Clears away oiliness, sunburn or any other blemishes that are not super
c!al and due to external causes; 
(; Causes all defects,; such, as blackheads and large pores, to disappear; 

1 
e) That Parker Belmont Beauty Cream: 
· Is au oxygen cream; 

:· Lightens and whitens dark skin 2 or 3 shades; or 
· Normalizes a dry or too oily skin ; 
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(f) That Parl;:(>r ll(>lmont Benuty Crenm is a hlr.ud of all the cream>~ the 
skin requlr(>s ; 

(g) That Parker ll(>hnont Beauty Cre-am is a scientific" hlemling of creaOJS 
for pore-deep dean sing ; 

(11) That Powdered Saxolite: 
1. Smoothes out wrinkles and age lines; or 
2. Refines coarse pores ; or 
3. Eliminates oiliness; 
(I) 'l'latt Powdered Tarkroot Is beneficial for almost every condition, such 

as age lines, wrinkles, enlarged pores, blackheads and other surface blemishes; 
(j) That a Tarkroot Beauty l\Iask revives a fatigued, drooping face more 

quickly and completely than anything else can ; 
(k) That Powdered Tarkroot or a Tarkroot Beauty l\Iasl<: 
1. Smoothes out wrinkles and age lines; 
2. Pulls relaxed, sagging contours into proper position; 
3. Arouse:,j circulation to nourish drooping ti;;sne!'!; or 
4. Purges pores of all impurities; 
(l) Thnt Tarkroot Benuty Mnsk: 

. 1. Wakes up <lull skin; 
2. Ileliews facial fatigue; 

. 3. Beautifies the skin; 
4. Henews the C(implexion ; ot• 

' !i. Performs a four-purpose plan of beautifying, by tightening, -re1lnb1g, purl· 
tying and stimulating; 

! ( m) That Phelnctine: 
1. Removes superfluous hair "gently"; or 
2. Is the "ditTerent" hair remover. (June 2'2, l!hli.l 

01791. Vendor-Advertisers-Medicinal Preparation.-F. J. Lipinski 
and James E. Crampton, copartners doing business under th~ trade 
name of Grant Laboz:atories, Buffalo, N. Y., vendor-advertisers, 
were engaged in selling a medicinal preparation designated J. E. C.'s 
Rectal Remedy, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease aiH1 desist from representing, 
directly or otherwise:-

(a) That .T. g, C.'s Rectal RPmedy Is a competent treatment or etrectlve 
rf'medy !or: 

1. Dleeding plies; 
2. Protruding pilt>S; 
·3. Itching piles; 
4. Hemorrhoids ; 
(b) That by the use of J. E. C.'s Rectal Remedy one may-
1. Get rid of piles without operation; 
2. Conquer piles ; 
3: Obtain entire relief; 
(r) That J. E. C.'s Rectal Remedy bas conquered piles or hemorrhoids; 
(d) That J. E. C's Rectal Remedy has the power to arrest bleeding and re· 

dnce swelling and pain: 
(c) That J. E. C.'s Rectal Remedy was used by soldiers in the Civil Wa•·· 

The respondents fnrther ugreed to cea~e and desist from using the 
terms "Laboratory" or "Laboratories" as a part of their trade name 
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unless and until they shall actually dperate a In bora tory where 
scientific research is conducted under the supervision of a compe
tent scientist. ( J nne 22, 1937.) 

01792. Vendor-Advertisers-Medicinal Preparation.-Frontier .Asthma 
Co., Inc., a corpomtion, and George H. Calkins, Ernest N. Post, 
Harry I. Partridge, William Stanton, B. F. Van Duzee, C. P. Bon
ham, indiv.idunls, BufFalo, N. Y., vendor-advertisers, were engaged 
in selling a treatment for the paroxysms of asthma, and agreed in 
soliciting the sale o£ and selling said product in interstate commerce 
to cease and desist from representing, directly or otherwise:-

(a) Thut the treatment is an effeeth·e treatmPnt or remedy for the cause 
of asthma, or that It will remore the cause of Hsthma; 

(b) That the treatment t~lll he relied upon to protect the :;;ystem against 
I'P(·urrtng n ttacks of asthmn; 

(e) That the treatment Is competent or el'l'ceth·e fot' har fever; 
(d) ·TJtat ltuy ferer or the "suffering" thereof is annual in its attack; 
(e) lnfl'rentiallr or othet·wise, thnt the trPntment will prevent hay ferer; 
(!) Thnt the treatnwnt will enable one to tnke up one's duties without suf-

((•ring the hnrdships resulting from a uen·ons or run-down condition, or that 
it Will enable one to avoid suffering; 

(y) That by use ot the treatmeut one will he eunhled to "Hccompllslt the oh
j(•ct ot building up the system to the point of aft.'ording Immunity"; 

(II) That )Jy use of tl1e treatment one will not have a return of the dbtre,;s 
ot asthma or hny fever; 

(i) 'l'hat the amount ch~lrgcd eOH'l'S professional advice aud tlersonal super
lb<iou nloue, Ol' that uo charge is mndc for the nwdil'ine; 

(j) That the tt·entment will haw any therapeutic effect upon persons afflicted 
'''itll IISt\tma othet• than n lleda tion of the ,;ymptoms of asthma. (June 2~. 
1037.) 

01793. Vendor-Advertisers- Spark Plugs.- Joseph Krawetz and 
~layer Krawetz, co-partners doing business as-Spark Plug Ser
vice Co., formerly trading as -Automotive Products Co., St. Paul, 
Minn., vendor-advertisers, were engaged in selling reconditioned 
Spark Plugs, and agreed in soliciting the sale of and selling their 
said product, in interstate commerce, to cease and desist from repre
senting directly or otherwise: 

(a)· That respondents operate the largest rebuilt svark pl~1g factory in the 
"-'or}d; 

(b) That respond~>nt's rPbnilt spark plugs will give perfect performance for 
lO,ooo miles; 

(c) That re~pondents' products are individually tested; 
(d) That re.oo;poudents' pt:oducts })('rform with the exact pfticlency, or 8ame 

tl{orformancP, ns new spark plugs; · 

~\n-ther, respondents in soliciting sales persons or dealers in aid of 
the sale "of such merchandise, agn•(>d: ' 

l.i8J21 n>-30-10:? 
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(e) Not to make unmodified representations or claims of earnings in exce~s 
()f the average earnings of respondents' active full-time salespersons or dealer~! 
achieved under normal conditions in the due course of business; 

(f)· Not to represent or hold out as a chance or an opportunity any amount 
ln excess of what has actually been accomplished by one or more of respond· 
ents' salespersons or dealers under normal conditions in the due course of. 
business ; and 

(g) Not to represent or hold out as maximum earnings by the u,~e of such 
expressions as "up to", "as high as", or any equivalent expression, any amount 
in excess of what has actually been accomt)lished by one or more of respond· 
ents' salespersons or dealers under normal conditions in the due course of. bnsl· 
ness. (June 24, 1937.) 

01794:. Vendor-Advertiser-Printed Instructions.-R. R. Dixon, an in
dividual, Jefferson City, Mo., vendot"-advertiser, was engaged in sen-· 
ing printed instructions regarding a method of earning money and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise~ 

(a) That respondent oll'et·s to prosvective purchasers a lmsiuess opportunity; 
(b) That purchasers of respondents' printed instructions may expect to earn 

any amount per week or in any other time when such amount exceeds the 
average amount previously earned by purcha~ers of. said printed Instruction~ 
in a period of time. (June 24, 1937.) 

01795. Vendor-Advertisers-Sun Lamp.-William K. Beyer and Emil 
R. Hahnewald, copartners, operating under the firm name of Beyer 
:Manufacturing Co., Chicago, Ill., vendor-advertisers, were engaged 
in selling a lump designated Tropic Sun, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That the rays of this lamp are deeply penetrating, or that they penetrate 
the skin to any appreciable ext{'nt at all; 

(b) That the use of this lamp wm-
1. Build up resistance to colds and other winter ailments; 
2. Aid one in maintaining a general condition of good health; 
8. Prevent colds; 
4, Normalize circulation; 
5. Avoid dread possibllitiet~ that sometimes develop from a cold; 
6. Retard and relieve head and chest colds : 
7. Enable one to• be healthy: 
8. Assure the users of feeling fine and fit : 
9. Be the guardian of one's health; 
10. Enable the user to escape epidemic disorders; 
11. Enable the blood to carry toxins quickly out of. the system; or 
12. Have any ell'ect on the user's mentality; 
(c) That the rays of this lamp constitute a competent treatment or an 

effective remedy for-
1. Scalp disorders : 
2. Psoriasis ; 
3. Rickets: 
4. Influenza ; 
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5. Colds; 
6. Rheumatism ; 
7. Arthritis; or 
8. Sinus and other such ailments; 
(d) That this lamp Is safe to use, or that injuries are prevented; 
(e) That this lamp produces enough infra-red light for all therapeutic pur. 

Poses, or enough ultra-violet light for prophylactic purposes, or that the ultra
violet rays produced are powerful. (June 24, 1937.) 

01796. Vendor-Advertiser-Cleaner.-Drums, Inc., a corporation, 
Detroit, Mich., vendor-advertiser, was engaged in selling a cleaner 
for silks, rayon, etc., designated "Drums" and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That Drums will not shrink, fade, spot, streak or harm any fabric that 
l'Old water will not harm, unless qualified by the words "when used according 
to directions", or wordf! of like ml'aning; 

(b) That Drums 
1. "Renews" colors ; 
2. "Revitalizes" and "1·estores" to new beauty dulled and dirty fabrics; 
3. "Restores" dull fabrics; 
4. "Restores" colors ; 
5. "Restores" original colors ; or 
6. Makes fabrics like new. (June 28, 1937.) 

01108.1 Vendor-Advertiser-Medicinal Preparation.-French Clinical 
Laboratory and Supply Depot, a corporation, San Antonio, Tex., 
Vendor-advertiser, was engaged in selling a preparation designated 
FFp, French's Foot Powder/ and agreed in soliciting the sale of ~n'd 
selling said product in interstate commerce to cease and desist from 
l'epresenting, directly or otherwise: 

1 
(a) That FFP, French's Foot Powder, will "cure" Athlete's Foot and other 

ntections nt once, within a few days, or at all; 

1 
(b) That FFP, French's Foot Powder, will assure quick and permanent relief 

11 the treatment of Athlete's Foot and all foot odors; 
(c) That FFP, French's Foot Powder, is a "sure" remedy for Athlete's Foot, 

or for all foot odors. (June 29, 1937.) 

01797. Vendor-Advertiser-Face Powder.-Affiliated Products, Inc., a 
~rporation, Chicago, Ill., vendor-advertiser, was engaged in selling 

Utdoor Girl Face Powder, and agreed in soliciting the sale of and 
Belling said product in interstate commerce to cease and desist from 
representing directly or otherwise: · 

Do {a) That olive oil Is the base of the product or that it is the only face 
Wder containing olive oil; 

th {b) That olive oil will bring freshness or a natural bloom or radiance to 
e Skin· 

" (c) That olive oil keeps the skin smooth or supple or gives the skin the 
Seductive freshne!ls of youth;" ---1 Substitute for original stipulation published In 21 F. T. C. 1186. 
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(d) Thnt Outdoor Girl Face PowdPr is 1mre and safe "be~·o1Hl question" ot• 
that it is safe for the most delicate skin; 

(e) That Outdoor Girl Fuce Powder cannot clog or 1Str€'1:eh the pores or 
cannot scratch or irritnte; 

(f) That the color toni's or shades of Outdoor Gll'l Fnce PowdPr are nattmtl 
or thn t any of thPm bPcome n part of the skin itself; 

(g) That Ontdoot· Girl Fncl' Powcler is uncondHionally gunrantPed to mePt 
the r('quiremPnts of any hPalth dPpartmcnt .ruling or Pure Food and Drug 
Act either local or FPderal; 

(h) '!'hat the formula for Outdoor Girl Face l'owdl'l' is the film colony's 
formula; 

( i) Iuf!'rPntinlly or otherwl:•e 1hat Outdoor Girl Face Powder eithE'l' banisheS
shine or prevents or OYN'eomes dFying, wrinkling or nglng of the Rkin; 

(j) That the formula for Outdoor Girl Face Powder has been adopted by 
Warner-First National Studios; 

(k) Thnt Outdoor Girl Fnce Powder is au "olh·e oil" fnce powder; 
(l) Tlmt Outdoor Girl Fnce Powder is the only face powdrr contniniulr 

olive oil; 
(m) That Outdoor Girl Face Powder has been ordered by the Hollywood 

makeup experts ns 1he official face powder or as standard cosmetic equipment 
in the dressing rooms of the stall's in the WarnPr Bros.-First National Studios; 

(n) ·That by using Outdoor.: Girl Face. Powder one wlll be doing what the" 
screen stars do to gain their appeal or fascination; 

(o) 'l'hut the eolors of Outdoor Girl Face Powder are different from nil 
other powder colors or thnt snl<l colors can only be found in the said powder: 

(p) That the colors of Outdoor Gh·l l<'nep PowdPr wPre created by screen 
makeup expert.~ ; 

(q) That the eolors of Outdoor Girl J<'uce Powder are "Hollywood" colors: 
(r) 'l'hat Outdoor Girl Faee l'owdl:'r i>~ the face powdl'r of the llollywoo(l 

stars; 
(s) Inferl'utlally or oth~>rwb;e thnt Outdoor Girl Face Powder I!-! used bY 

the studios as a part of the makPup for ·its actors or ndressps wlwn.l!leY 11r~ 

engaged in making pietnres. (July 2, 19~i.) 

01708. Vendor-Advertiser-Radios.-Tinytone Hadio Co., a eorpora
tion, Kearney, Nebr1, vendor-advertiser, was engaged in selling Tiny
tone Pocket Radios and Tinytone Midget Portable Radios and agreed 
in soliciting the sale of and selling said product in interstate co111· 
merce to cease and desist from representing directly or otherwise: 

(a) Thnt the Tlnytone New Pock~>t Rndio-
1. Has a ra11ge of 50 mllPs or greatPr under good conditions; 
2. Has a range of 50 to 100 miles during daytime with nerial; 
3. Can be used everywhere; 
4. Is an all-wave radio; 
5. lias coast to coast reception; 
6. Works without aerial; 
1. Gets all stations on wa\·e band; 
8. Gets all short wnY('S to all police or all nit'plnne calls; 
fl. Tunes from 1iJO to GOO meters-just like the roun<l-the-wor!ll l'IHlios; 
10. I>~ fool proof; 
11. Will not wear out; 
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P Can be used while walking or while riding in cars or on bicycles unless 
'<.IUalified in direct connection therewith to indicate the equipment and con
(]itions necessary to produce these results; 

13. Has no static or interference; 
(b) '!'hat the Tinytone l\Iidget Pottable Universal Radio-
1. Has clear loudspeaker reception on all stations ; 
2. Tunes broadcast bands to police calls or short wave; 
3. Will not cause trouble or expense; 
4. lias highest efficiency; 
5. Rt>produces every sountl as faithfully ns radios costing many times as 

nnu::h; 
6. Is trouble-free or foolproof. (July 6, 1937.) 

Oli99. Vendor-Advertiser-MedicinalPreparation.-Hotfman-Ln.Roche, 
Inc., a corporation, Nutley, N. J., vendor-advertiser, was engaged in 
selling Cal-C-1\Ialt, and agreed in soliciting the sale of and sel1ihg said 
JH·oduct in interstate commerce to cease and desist from representing 
dirPctly or otherwise: 

(a) That Cal-C-l\Ialt is the ouly nutritive prrparation which contains chem-
ieally pure vitamin C ; . 

(b) That Cal-C-1\Ialt is a "health prot<>ctor" for children nnd adults; 
(c) Thnt Cnl-C-l\lalt nets ns a prophylactic ngnlnst sn!-4cPptibllity to infec

tion, dental carl<>s, gingivitis, ll~'OJ'l'hPn, nllerglc manlfe~tatlon:i In the skin or 
lntt'~tinnl trnct, dlsl urbNl ('llleinm nwtabollsm, or the blood disensp.,; traceable 
to Imperfect mnturatlon of the blood -elements, unle~s limited to conditions due 
to or nssociatcd with ''itnmln C deficiency; 

(d) Thnt scientists l~:n·e found vltnmln C to he "nil'' important In the buUd
htg of l'troug tPt:'th mHl In lweving thPm nu<l the gums somul nn<l henltlty; 

<n That Cni-C-1\Inlt is a snft>gnnrd against dt>ntnl cnrles, diseased gums 
lind pyorrhea or maintains normal ltenlth of teeth or gums; unless limited to 
(~01lditions due to m· associated with vitnmin C deficiency; 

I f) That Cal-C-Mnlt protects against Infection, colds, sore throat, bron· 
{·hitis, nnemia, fatigue (tr run-down Rystem, unless limited to conditions due 
to or lll'!sociated with vitamin C deficiency; 

(y) That Cni-C·l\Ialt favors com·aleseeuee from ft>brile infections or debili
tntlng diseuses, nnle~s llmitPd to conditions due to m· w;soclntcd with vitamin 
C <ietlcieney; 

( l1) That Cal-C-l\Ialt affords JIOsitire health protection; 
( i) That Cal-C-1\Inlt Is indicated for or that the tbernpeutle vnlue of ·vitamin 

C has been demon~;trated iu conditlolli'l as follows wht>n not due to or asso
l·fnted with Yitamln C defkieney; 

1. Acute infections prm·Psses uttemled by toxemia; 
2. Dentnl cat·ies; 
3. Non-specific gingivitis; 
4. Anemias ; 
::i. Hemol'l'hngic diathesis; 
6. Disturbed milwral metn holism ; 
7. Nutritional disturbane!'s; 
8. Coelinc discnse; 
9. Intestinnl d~·sfunction ; 
10. Pso1·insis; 
11. Fnulty lnctatlon. (July 0, ]!J37.) 
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01800. ·Vendor-Advertisers-Photographs and Frames.-C. A. :Mont
gomery and C. F. Aldrich, copartners operating under the firm name 
of Aldrich & Montgomery, St. Paul, Minn., vendor-advertisers, were 
engaged in selling Photographs and Frames, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) Inferl'ntially or otherwise, that an answer to the Scmmbled Name con· 
tained in contact advertisements or in radio broadcasts or in any other manner 
ot publication, is alone sufficient to qualify n person to participate in any of 
their contests unless and until such is a !act; 

(b) Inferentially by such statements as "Send no Money," or otherwise, that 
no payment of money nor the purchase of any article is necessary in order to 
be properly qualified to participate in any of their contests unlrss and until 
such is a tact; 

(c) That in cases of ties as ronny prizes will be reserved ns there are persons 
tied unless the statement is so qualified as to clearly and unequivocally indicate 
the number of prizes that actually wlll be awarded. (July 6, 1937.) 

01801. Vendor-Advertiser-Electrical Experimental Kits.-B. C. Bur
den, an individual trading as Electrical Salvage Co., Lincoln, Nebr., 
vendor-advertiser, was engaged in selling electrical experimental 
kits, and agreed in soliciting the sale of and selling said product in in· 
terstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That respondent's Detectophone is used by Secret Service l\Ien, Detectives 
or G-Men; 

(b) That respondent's Secret Service Detectophone is ultra sensitive; 
(c) That the Generator and Arc Equipment furnished with respondent's Kit 

Is equivalent to lamps co;:tlng $50.00. (July 8, 1937.) 

01802. Vendor-Advertiser-Mange Medicine and Medicated Soap.-11. 
Clay Glover Co., Inc., a corporation, New York, N. Y., vendor-ad· 
vertiser, was engaged in selling certain products designated Glover's 
Imperial Sarcoptic Mange Medicine llnd Glover's Medicated Sollp, 
and agreed in soliciting the s11le of llnd selling said products in inter· 
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That respondent's products will "rid" one of or cause one to bave no 
dandruff; 

(b) That respondent's products "promote'' hair growth; 
(c) That respondent's medicine will keep one rid of baldness; 
(d) That the regular n~e of respondent's medicine will enable one to have 

a good head of hair; 
(e) That barbers swear by Glover's for baldness; 
(f) That the regular use of respondent's products is 1m effective guard 

against the loss of a good head of hair unless limited to Alopecia Arentn 
(patchy baldness or bald spots) ; 

(g) That dandruff, dry, oily or falling hair conditions are due to improper 
functioning of the glands or malnutrition or hair follicles; 
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(h) That respondent's medicine is an antiseptic preparation that is an 
effective treatment for dry, oily or falling hair conditions; 

( i) That Glover's Mange Medicine, used in combination with Glover's Medi
cated Soap and Glover's System of Massage is the "greatest discovery" ever 
lllade for dandruff and other common scalp and hair conditions; 

(j) That respondent's products save the hair; 
(k) That there is "nothing like" respondent's products to help keep away 

dandruff, check falling hair, itching scalp, and put new lustre into dull, drab 
hair; 

0) That Glover's 1\Iange Medicine, if adhe1·ed to consistently, tends to 
darken light, white or gray hair a trifle and aids other shad~>s to retain their 
lllltural color. (July 8, 1937.) 

01803. Vendor-Advertiser-Perfumes & Horoscopes.-The House of 
Astro, Inc., a corporation, trading as The House of Astro, vendor
~tdvertiser, was engaged in selling Astro Perfumes and Horoscopes, 
~llld agreed in soliciting the sale of and selling said products in 
lnterstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That .A.stro Perfume-
1. Is a luxurious horoscope perfume rr~c>ated specially for you; 
2. Has be~c>n created for you according to the type your birth dictates; 
(b) That a horoscope Is given free with each bottle of perfume when in 

fact a price therefor Is Included in the price charged for the perfume; 
(c) That a horoscope Is a personal horoscope when In fact the same is 

ln·epared in advance of a request therefor and without any knowledge of the 
Prospective purchaser thereof; 

(d) That only one bottle of perfume Is sold to a customer; 
(e) That the price of $1.00 is a special introductory ot'fel', (July 8, 1937.) 

01804. Vendor-Advertiser-Cosmetics.-Affiliated Products, Inc., a 
corporation, Chicago, Ill., ·Vendor-adviser, was engaged in selling 
certain products designated Angelus Rouge, Angelus Lipstick, Kiss
l>roof Lipstick, and Kissproof Rouge, and a.greed in soliciting the 
&ale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That any of Its products are recommended by make-up experts of 
t~e rnovfng picture industry when In fact such Is not the case; 

(b) That Louis Philippe Is ''world. famed" or that ·women of Paris or of 
1111

Y other defined geographical section follow him "In matters of mal•e-up like 
11 religion" ; 
·.: (c) That any of its products put color directly "into" the skin or that by 
lise of any of Its products such mnke-up becomes a part of the skin; 

1 (d) That "virtually every expensiYe beauty shop" in France or .America 
111Ve discarded "old ways In cheek make-up" or that they apply the principle 

ot cream rouge exclusively; 
(e) That any of respondent's products will "end" artificiality, "cheapness", 

llnnaturalness, or uneveness in make-up; 
(f) That Angelus Rouge has become the "rage" of Paris; 

1 (g) That .Angelus Rouge "stays just the wny you put It on all day long 
10 

lllatt'er what you do"; 



1590 FEDERAL TRADE COl\Il\IISSION DECISIONS 

(II) That Angelus llouge blends directly "into" the skin; 
( /,) 1'hat Klssproof lipstit•k is mnde f1·om the "<•ofltlie~t" ingredients thUt 

enn be imported from France; 
(}) Thnt Angelus Lipstick is the fnvorite of "nll" F1·ench women; 
(k) That the colors of either Klssproof Lipstlcl' or Angelus Lipstick are 

totnlly unlike those found in any other lipstick; 
(!) Infert>ntinlly or otherwise thnt nll of the Ingredients of which nny of 

its products nre composed are Imported from any geographical section unless 
:o.uch is a fact; 

(m) That one will find Klssproof llouge in the dressing rooms of great 
stars of the movies ; 

(n) That Angelus Lipstick giws a mnke-up deyoid of artificiality; 
(o) That Klssproof Lipstick Is stundar(\ cosmetic e1Juipment in the drt>ssiug 

rooms of Paramount Pictures, Inc.; 
( p) That Kis8proof Lipstick was put by "sr1ecial order of the muke-up es· 

}lt>I'ts" Into en•ry Pnramount Studio d1·essing room in Hollywood. (July 8, 11)37.) 

01805. Vendor-Advertiser-Spinal Device.-Philo llurt l\Ianufactur
ing Co., a corporation, Jamestown, N. Y., vendor-advertiser, was 
engaged in selling a device designated Spinal Appliance, and agreed 
in soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) 1'hat said appliance Is efficient in cnses of spinal injury, ailment, weak· 
ness, or deformity, unless limited to its aid as 11 mechanleal support In the 
treatment thereof; 

(b) Thnt ~<aid appliance Is a competPnt trentment or an f'lfeetlve rrmedy for 
!<pinal disease; 

(c) '.rhat said RPlJllance will cure, "cort'ect" or o\·ercome crookt>d spines or 11 

deformed, Injured or broken buck, or any l<lJinnl condition unless limited to 
:o;uch assistanee In the treatment thereof ns mechanical suppo1·t wlll at'l'o1·d; 

(d) That said appllnnee Is a eoUlpetent trel!tment or an et'l't•etlve renwd,v tor 
pnrnlysls; 

(e) That said upplimfc-e afrm·ds in~o;tant relief; 
(f) 'l'hnt by u~ of the Applianee crooked SlJlnes will be "completely''' 

l'ltntightenP<l; 
(g) Inferentially or otht>rwi~P that the App!lauce will be betlflclHl in all 

<'IIS<'S j 

(II) That suid opplil.)nce will enable one to be "Slll'Y"; 
(i) Thut the Appliance will rPstot·e the vertebt·ae to normal position.: ol', · 

nlignment, unless limltt>d to <"IH!es wh<'l'e the vl\rtebrae has been ndjusted to 
Its normal position '!ln<l then held in such position by the npplianre untll 
nntnre cnn correct the di"plneement; 

(J) That onl~· through elongation of the F:pine ('fill 11ermnnent rPJief lJ(' 
expected; 

(k) 'l'hnt one wlll never outgrow tspinnl curYuture without meehuuicHI 
nssh;tauce; 

(I) That suid Applianee Is the "ouly sn fe Applhmee"; 
( 111) That lucumble cust>s will "yield" by use of the Appliance; 
( 11) That the Ap}Jlian('e will stop the progres,.;ion of the "troublt>"; 
(o) That without l'Pgnrd to the natnrP or the Hpinal "trouble" the nppliauce 

will afford mm·e lusting betwflt thiln nn~· other method; 
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(p) That the Appliance will enable one to "plunge" into life with reuewf'd 
Yigor or activity; 

('I) That the Appliance will enable the spine to regain its strength, unless 
limited to mechnnicul support nfter adjustment while nature is restoring the 
~trength of the muscular structure; 

( 1·) That the Philo Burt •·method" is "the" right w11y; 
(s) That the Appliance Is a competent tn'atment or a·u eff~'etive remedy for 

l'otts disease, spinal "irritation", or spinal tuherculosls; 
(t) That the Philo Dtn·t "nwtho!l" will "restore" oue to "a life of health 

11 Hd tH;efulness"; 
( U) InferPntiully or otherwise thn t m:e of the Applin nee will prevPnt one 

from heing an Invalid, unless limited to t·~1ses that require a constant suvport. 
(July 8, 1937.) 

· 01806. Vendor-Advertiser-Cleaning Compound.-Edward J. Zimmer, 
an individual trading as Bestever Products Co., Chicago, Ill., ven
dor-advertiser, was engaged in selling a preparation designated Uko 
Cleaning Compound, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That Uko will not lnjme the most sensitive skin; 
(b) That there is nothing else like Uko; 

· (c) That Uko makes paint bru:-;hes as good as new; 
(d) That no rubbing or scrubbing is rpquired when Uko Is u~;ed; 
(e) 'l'hat Uko will hnrm nothing that water nlone wUl not injure; 
(f) Thnt Uko will lt>ave no strenks or spots unless limited to its use on 

hard surfaces : 
(g) That Uko is a snfe cleanser for every purpose; 
(h.) That sales are guaranteed~ 
( i) That Uko is non injurious; 
(J) Thnt Uko dops not hnrm paint unless qualified by the statPmPnt when 

Used In cold dilute solutions; 
'(k) That Uko Is entlrPly difl'e1·eut or is the most. amazing product for 

\Vashing or whitening clothes evH developrd; 
(l) That Uko heals skin chap; 
(my That Uko will not harm fabrics, 
(n) '!'hat any merchandise is given "free" when the purchase of other 

I:Oods is required ; 
(o) 'I11at Uko keeps the hands nice and soft. (July IJ, 11)37.) 

01807. Vendor-Advertiser-Correspondence Course.-Scientific Ci·ime 
betection Institute of America, Inc., a corporation, Huntington, 
1V. Va., Yendor-adnrtiser, was engaged in selling a certain corre-
8l)ondence course of training in Scientific Crime Detection, and 

.. agreed in soliciting the sale of and selling said product in interstate 
eonunerce to cease and desist from representing directly or otherwise: 

tl (a)' That the law enforcement field is nnahle to secure suffieient expe1·ts, or 
lllt-

1· The field "Is In need" of experts· 2 I 

· Scieutiflcally trained men are in big dpmand; 
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3. Scientifically trained investigatot·s are always at u premium; 
4. After studying this course, one will be in big demand ; 
5. The nation needs more handwriting experts; 
G. After studying this course, one will be in a position to charge large tees 

for professional services ; 
7. The nation needs trained men in Scientific Crime Detection; or 
8. The field is crying for scientifically trained men; 
(b) By direct statement or by reasonuble inference, that one cun learn finger· 

printing only by studying a course such as this, or that no established fingerprint 
bureaus tr<tin their own experts as required, or that-

1. Personal training in an established Bm·enu requh·es years of effot·t; 
2. No resident schools offer courses in Scientific Crime Detection; 
(c) That graduates of this Institute are furnished any "official" credentials i 
(d) That everyone who has studied this course-
1. Will be mentally equipped to give the world expert pt·ofesslonnl advice; 
2. Will be prepared to quulify before high tribunals as an authority: 
(c) That, sooner or later, every county will have a complete Scientific Crf.Ine 

Detection Laboratory, or that they would have now, if the personnel were 
ava1lable: 

(f) That, sooner or later-
1. Every important town will have its corps of experts; 
2. Every big industry will employ fingerprint experts and sclentlficully trained 

Investigators; 
3. Every city and town will require its citizens to have their fingerprints filed 

In their respective Bureaus of Identification: 
4. Every ciW.zen of the United States will be compelled to have his or her 

fingerprints taken: 
(g) That students may be assured of obtulning a job utter gt·aduutlng, eftbel' 

because of a great "need" for men so trained, or otherwise; 
(h) That the type of employment service ortered by respondent is not offered 

by any other similar Institution; 
( l)i That the work of a fingerprint expert is as simple as looking up a word in 

a dictionary ; 
(J) That respondent's Enrollment officers meet to discuss Individually tM 

failure of prospect! ve students to emoll; ' 
(k) That anything is given tree when in truth and In fact the price thereof 

Is Included in the purchuse price paid for the course, or that-
1. Students are given, tree, one year's subscription to "The Detective": 
2. A valuable book Is given free to graduates; 
(l) That students of this course receive confidential r£'ports and iuformatloll 

Intended for law £>nforcement bodies only; 
(m) That after graduating one wlll have become the supreme master of 

Scientific Crime Detection in his locality; 
( n) That this course teaches every phn se of the science of fingerprinting; 
( o) That everyone who studies this course-
1. Will become a master pi'!ychologlst ; 
2. Will have a thorough knowledge of all important phases of secret service 

work; or 
3. Will be capable of maintaining any fingerprint bureun in the United 

States-no matter how lurge, and no matter how many people you may emploY; 
( p) That these lessons comprise the finest training obtainable in this science; 
(q) By direct statement or by reasonable inference that training is offered 
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lu the work of the United States Secret Service, or that respondent's training 
Will quaUfy the student for a position with said St>r'"ice. (July 7, 1937.) 

. 01808. Vendor-Advertiser-Book of Instructions.-G. S. McGill, an 
Individual operating under the trade name of Publishers' Service 
Bureau, Chicago, Ill., vendor-advertiser, was engaged in selling a 
book of instructions designated Free Lance Corresponding for 
:Newspapers and Magazines, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
!'£'presenting directly or otherwise: 

(a) That respondent issues or is authorized to issue a "press card," or by 
direct statement or by reasonable Inference that the holder of the card issued 
by respondent Is entitled to or may expect to receive the benefits accruing to 
the possessor of a legitimate press card issued to the staff of orthodox 
lJewspaper;; ; 

(b) That the holder of such credentials as are supplied each subscriber to 
l'&:pondent's course is thereby ldentlfled as an active press correspondent. 
(July 7, 1937.) 

01809. Vendor-Advertiser-Scalp Treatment.-Wildroot Co., Inc., a 
<"orporation, New York, N. Y., vendor-advertiser was engaged in 
~elling products designated 'Vildroot Hair Tonic and Wildroot ln
titant Shampoo, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from rep
l·ese.nting directly or otherwise: 

(a) That Wild root Hair Tonic-
(1) Keeps the scalp or hair "healthy" unless the cluim Is limited to the 

efrect ot Its cleuuslng und antiseptic qualities in helping to maintain a more 
nearly normal and healthy condition of scalp and hair; 

(2) That It cleans up dandrutr "completely" unless qualified by the ex
lilnnatton tl1at repeated and continued use is necessary to obtain result; 

(3) That it Is an etrective tt·eatment for falling hair unless limited to those 
<'1\S(>s of. falling hair due to seborrholc eczema ~ 

( 4) Wlll "rid" one of dandruff or scalp trouble; or from otherwise imply-
111g .. a. permanent cure; 

(b) 'l'hat Wilrlroot Hair Tontc "penet1·ates'·' or r('gulutes sebaceous. glands, 
01

' that it regulates the tlow of oil; or that it thereby stimulates the gr~~th · 
ot hair· 

(c) That any z·esults claimed for .Wild root products are "guaranteed"; 
(d) That Wlldroot Instant Shampoo helps to "correct" abnormal oiliness or 

dryness unless limited to such benefits as may result from its cleansing and 
anusepttc action on scalp and hair: 

1 
{e) That dandruff kills the hair, or in any other way contributes to the 

O!is of hair, except as It may form cover protection to the organisms that 
cause seborrhoic eczema. (July 7, 1937.) 

1 
01810. Vendor-Advertiser-Construction Kits for Radio.-William 

Llarrison, an individual operating under the trade name of Ace Radio 
. aboratories, New York, N. Y., vendor-advertiser, was engaged 
ln selling Ace Construction Kits consisting of parts for radio re-
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ceiving sets to be assembled by the purchaser, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That Ace Construction Kits are so t'asy to wire that-
1. Evl'n the mo~t inexperienced youth will have no difficulty in obtaining 

excellent results; 
2. Errors ore impossible ; 
(b) 1.'hat the materials supplied for the pric€'s IHln~t·tlsed are sufficient ro 

make up a complete, self-sufficient, radio r€'ceiver, or that every necessary part 
and accessory to complete an entire receiver is included, so long as It is neces
sary for the purchasf'r to ha'l"e or obtain certuin accessories In order to oper11te 
the radio; 

(c) That the components of these radio sets at·e effectively shielded; 
(d) Dy direct statement or by reasonable implication that radios soht hY 

respondent will afford world-wirle reception; or 
1. Is a "world-wide" radio; 
2. Will bring in stations many a $00.00 radio can't get; or 
3. Will bring in foreign staHons from all parts of the world; 
(e) That a radio constructed j'rom the pnrts furnislwd at the udverti;;ed 

price--
1. Is a short and long wave set; or 
2. Has a wave lmgth of 1::i. to 000 meters, or any wave length not in ac

cordance with the facts : 
(f) That Ace Hadios give guaranteed Foreign ref'eptiou. (July!), 1!)37.) 

01811. Vendor-Advertisers-Artificial Teeth.-Dr. ,Joseph S. Lippert, 
an individual and Dr. Joseph S. Lippert Dental Laboratory, Inc., 
u corporation, Chicago, Ill., vendor-advertisers, were engaged in sell
ing artificial teeth, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre-
senting :directly or othei:wise: · 

· (a) 1.'ha t rel'pondents' rootless plates will defy detection; 
(b) That respondents' roofless plates nre the best in den is try; 
(·c) Thut respondents' rootless plates at·e held firmly by n vncuum cup suction; 
(d) That re~pondents' roofless plates will restore the Ilaturnl voice nnd 

fadal expression : 
(e) 1.'hat either a gold filling or a gold tooth Is frl'e when the cost Is in· 

eluded In the pri('e of nnother article; 
(f) That any offer Is for a limited time nnle~<s a definite }leriod is specified 

and the offer wlt11drawn at the end of such period; 
(g) Thnt re~pondmts gnnrantee the plates. (July !l, 1!)37.) 

01812. Vendor-Advertiser-Shampoo, Etc.-Rap-I-Dol Distributing 
Corp;, a corporation, New York, N. Y., vendor-advertiser, was en
gaged in se1ling a certain shampoo and hair coloring preparation 
designated Rap-I-Dol Conditioning Shampoo and Rap-I-Dol H1lil' 
Coloring, and ngreed in soliciting the sale of and selling said prod
ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 
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nup-1-Dol Conditioning Shampoo 

(a) That Rap-I-Dol Conditioning Shampoo-
1. Rids one of dandruff immediately, or nt auy time, 
2. Adds life and vigor to the hair, 
3. Adds !Jody to the hair 
(b) That Rap-I-Dol Conditioning Shampoo prevents dnndrnfl' nnd perspirn

' tion ncids from forming; 
(c) ''Corrects" scaline~,., dryne,;s and acid ~cnlp; 

Rnp-I-Dol llair Coloring. 

(d) Thnt Unp-1-Dol Huh· Coloring hllni~>!Jes gray ot' faded hnlr. (July 9, 
1937.) 

01813. Vendor-Advertiser-Clothing.-Three Star Clothes, a corpora
tion, Chicago, Ill., vendor-advertiser, was engaged in selling tailor 
11lade clothes, and agreed in soliciting the sale of and selling said 
Product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a.) That t·espoudeut's snits nt·e mnde of wool until and unless all such suits 
-nre made from all wool materials; 

(b) That respondent's snits are t::old at "wholesale" prices; or thnt respondent 
1 ~ cngnged In a "wholesnle" business; 

(c) That a snit or suits 11re given "free" unless the same are given to the 
IIIJnce without expPmliture of time, mmJPy, labor or effort or any condition 
llrececlent or sub~quent to he performed on the part of the dont-e. (July 8, 
1037.) 

0 181-!. Vendor-Ad vertiser-MedicinaJ. Preparation.-Western Refining 
Co., a corporation, trauing as The l\Iotex Co., Lowell, Mass., vendor
ndvertiser was engaged in selling a medicinal preparation designated 
:!'.!otex Pills, and agreed in soliciting the sale of and selling said 
P~·oduct in interstate commerce to cease and desist from representing 
threctly or otherwise: 

(a) Either directly or by r~RHOtlllble hnpllcfftlon that l\Iotex Pills constitute 
~~~ abottl!aclent; 

(b) That l\Iote~ l'ills lun·e affot·ded 'relief in over-due or delayed cases where 
flt her compounds have fulled; 

(c) That by the use of l\Iotex Pills results may be obtalnt>d without harm, 
lillln or inconvenience· 
& (d) That by rendin~ or studying the folder entitled "A Secret Every Woman 
' honld Know" one mny learn how Motex Pills will bring about n return of 
lllenstruution, or how to get rid of delay; 
f (e) That respondent's advertising circular contains secret information, and 
rom designating such circular us "A Secret E,·ery Woman Should Know"; 
(f) That l\Iotex Pills are "Our Highest Strength" unless reF:pondent also sells 

Other similar preparations which are weaker or less effective; 
(g) Thnt l\Iotex Pills cost the respondent 300o/o or any other amount not 

s11llPorted by the facts, more than ordinary prepumtlons; 
(h) That l\Iotex Pills 11re a hles;;ing to women. (July 9, 1937.) 
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01815. Vendor-Advertiser-Wax for False Teeth Plates.-George D
Berdan, an individual operating under the trade name.. of Medical 
Arts Laboratories, Ft. 'Yorth, Tex., vendor-advertiser, was engaged 
in selling a product designated Dixans Reliner Wax, and agreed 
in soliciting the sale of and selling said product in interstate cotn
merce to cease and desist from representing directly or otherwise: 

(a) That Dlxnns HeliiH'l' Wax Is newer and different from other preparations 
intended to tighten false teeth; 

(b) That this preparation will refit plates to the gums; 
(c) That regardless of the condition of the plates, this product will assure 

1o1outh comfort and sense of safety; 
(d) That this preparation will tighten false teeth perm:mently or perfectlY 

fit them to the gums; 
(e) That Dlxans Reliner Wax saYes the cost of new plates, or ohviates tile 

uecesslty of new pin tes; 

(f) That one application of the wax lasts several months. 

The respondent further agreed to cease and desist from the use 
of the word "Laboratories" as a part of its trade name or fronl 
otherwise representing that he owns·, operates or controls an ade
quate laboratory under the supervision of a competent chemist or 
pharmacist where research or experimental work is performed. 
(July 9, 1937.) 

01816. Vendor-Advertiser-Booklet.-Uosa V. Thomas, an individual, 
operating under the trade name of Ace Advertising Agency, Bir
mingham, Ala., vendor-advertiser, was engaged in selling a mimeo
graphed booklet containing suggested "methods of earning money 
at home with a typewriter", and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and dE>sist front 
representing directly or otherwise: 

(a) That everyone who ran operate n tnwwt·iter cnn he nsstH'l'll a ('01!1-

fortable lnrome by following the plan llol<l by re~<rwndent; 
(b) That those purrhuf'ing respondent's lnstrnetlons will en t•u $30.00 per 

week, or that any or such purehasers hnve e"IH'ned said amount; 
(c) That no experience Is needed to pnt respoudent's pln11 into O)leratlon. 

The respoudeut further agreed: 
(d) Not to make umnodified representations or cl'aim;; of eurniugs in ex:

ce~s of the avernge earnings of pur<:hnsers of respondent's instruetions, achieved 
under normal condltlonR In the due course of following such suggesions; 

(e) Not to represent or hold ont us n chlmce or an opportunity nny nmount 
in excess of what has artually been accomplished by one or more purchasers 
of respondent's instructions under normal conditions. (July 9, 1937.) 

01817. Vendor-Advertiser-Medicinal Preparation.-Owens & Minor 
Drug Co., Inc., a corporation, Richmond, Va., vendor-advertiser, 
was engaged in selling a certain medicinal preparation designated 
Dr. David's Sanath·e "yash, and agreed in soliciting the sale of and 
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selling said product in interstate commerce to cease antl desist from 
representing directly or otherwise: 

(a) That Dr. David's Sanative Wash wlll relieve itch, mauge, scabies, 
scratches, camp itch or Seven Yea1·s' Itch in one-hull hour or with one 
llpplicatlon; 

(b) That Dr. Daviu's Sanative Wn~h is a competeut treatment for tl1e relief 
of mange unless in uirect conueetion therewith it is stated that it is not a 
competent treatment for demouectic or follicular mauge; 

(c) That Dr. David's Sanative Wash is u specific :for auy ailment unless 
find until the proper number of necessary applications are pn•!:icrlbed to cause 
the same to be 'a specific therefor ; 

(d) That Dr. David's Sanat11·e Wash is a competent treatment for itch unless 
the same is quallfiad ns itch frequeutly known as S('abies, Scratches, Camp 
Itch or Seven YEars' Itch; 
·(e) That D1·. David's Sl!native Wash is a guaranteed treatment. (July 9, 

1!!37.) . 

01818. Vendor-Advertiser-Astrological Forecasts, Etc.-Mahlon Nor
Yt>ll, an individual, trading as Norvell, Hollywood, Calif., vendor
advertiser, was engaged in selling Astrological and Numerological 
Readings, Birth date analysis, and booklets, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That charts, analyses, :foreca:-;to; or any services are fumlshed "free'' 
When other purchases are required ; 

(b) That respondent's astrological o1· numerological readings or forecasts 
are individual, complete, rellable or unusual; 

(o) That respondent can forecast the :future of lillY person who sends in 11 

birth date; 
(d) That respondent by studying the answer to certain form questions can 

reveal one's past or future life experiences, or 
1. Tell how to avoid disaster or tragedy; 
2 . .Assure happiness; 
3. Make the most impossible day dreams, o1· any other day dreams, como 

true; or 
4. Cover all factors bearing on the emotional life; 
(e) That directly or inferentially the use of respondent's Mystic Love Chart 

~'llables one to attain the ends sought or desired in either his romance, mar. 
riage or business affairs; 

(f)! That respondent's so-called .Mystic Love Chart ordinarily sells for $1.00 
Ro long as it is sent regularly for 25c or any other price less than $1.00; 

(g) That by the use of respondent's Mystic Love Chart, one may know thl.' 
sl'crets of his loved ones, or . 

1. May rely upon any sign therein Indicated, either for his romance, marriage 
or business, 

2. De enabled to "read the heart secrets of sweetheart 01' friend"; 
3. Know how any one will react to you, or how to win the heart in love and 

1llarriage; 
' (h) That, the Zodiac Science of ~umerology is a ·science or Is self revealing; 
<t) That respondent Is enabled through answers to :form questions to discern 

any "subtle streams of radiation" or that the person diagnosed is "radically 
different", or "attracts a ~trauge and thrilling destiny"; 
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(f) That respondent has a Mystic Message for persons who send In their 
birth dates; 

(k) That respondent's booklet "How You Can Hold Trne Love" directly or 
Inferentially is based upon the love secrets and success of the movie stars; 

(l) That respondent is able to designate any so-called ruling numbers upon 
the information called for in his form; or that any designated number has anY 
significance or bearing upon one's destiny; 

(m) That reHpondent is ennbled to discern through information called for in 
his forms whether a person is subject to stomach disturbances, nenous trou· 
bles, minor complications due to colds, or any other physiological or meutlll 
condition. (July 0, 1937.) 

01819. Vendor-Advertiser-Weight Reducer.-Larx Co., Inc., a cor
poration, operating under the trade name of Dietene Co., Minneap
olis, Minn., vendor-advertiser, was engaged in selling a certain 
product known as Dietene, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist fronl 
representing directly or otherwise: 

(a) That loss of weight by the u:;e of Dieteue can be "guaranteed;" 
(b) Tbat Dietene bi.1ilds vitnlHy while assisting the user to reduce weight; 
(c) That any positive assurance can be offered users that any definite 

decrease of weight wlll be effected in a given period of time; 
(d) That the seal of approval of the Good Housekeeping Institute is the 

buyer's assurance that Dietene will accomplish all that is claimed for it; 
(e) Dy direct statement or by reasonable implication that Dietene itself 

accomplishes any loss of weight or that othe properties thereof extend beyond 
those of a IWeparation whic·h, when used as directed, provides meals low in 
calories and supplezi1ents the low-calorled diet by supplying vitamins, mineral" 
and prot~>lns which might otherwi~e be lncking in a mere restrlctlon of the 
calorie intake. (July 9, 1937.) 

01820. Vendor-Advertiser-Cleanser for False Teeth.-"\Vernet Dental 
Manufacturing Co., Inc:, a corporation, Brooklyn, N. Y., vendor· 
advertiser, was engaged in selling a preparation for cle~tnsing false 
teeth, designated Polident, and agreed· in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly' or otherwise: 

(a) That Polident will remo,·e tartar when formed as an incrustation; 
(b) That Polident will achieYe any given results in a specified period of 

time unless supported by actual and competent tests and demonstrations; 
(c) That Polident wlll sterilize; 
(d) That "your" dentis-t will recommend Polident; 
(e) That Polident ends false look of dentures; 
(f) That by the use of Polident one wlll get rid of his plate worries. (JulY 

9, 1937.) 

01821. Vendor-Advertiser-Medicinal Preparations.-"\Yoman's Mutual 
Benefit Co., a corporation, Chicago, Ill., vendor-advertiser, was en· 
gaged in selling preparations designed Primeda Balm, Primeda 
Cerate, Primeda Tonic Tablets, Primeda Lidex Tablets, Pfimedtl 
Rectal Cones, Primeda Neriton Tablets, Primeda Laxative Tablets, 
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Primeda Stomachic Tablets and Primeda Diuretic Tablets, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherv.ise : 

(a) That Primeda Balm is a competent treatment or an effective remedy 
for "ailments" peculiar to the female sex; 

(b) That use of any of the preparations or any combination thereof will 
~!Uable one to regain or sustain health ; ' 

(c) That any of the preparations or any combination thereof will have any 
definite effect within any definite period of time ; 

(d) That by use of any of the preparations or any combination thereof one 
Will gain any definite number of pounds within any definite period of time; 

(e) That Primeda Cerate will afford relief from all kinds of pain; 
(f) That any of the preparations or any combination thereof will enable one 

to safely undergo "change of life" ; 
(g) That Primeda Balm is effective in checking unnatural discharges peculiar 

to the female sex ; 
(h) That Primeda Tonic Tablets are a competent treatment or an effective 

remedy for any type of anemia ; 
(i) That Primeda Lidex Tablets are of benefit in improving the action of the 

bowers or in relieving the conditions resulting from constipation; 
(j) That PI'imeda Rectal Cones are of "special" value in improving the 

capillary circulation of the rectum, or in the relief of piles; 
(k) That Primeda Neriton Tablets exert a soothing influence on the nervous 

"system" or in relaxing nervous tension; 
0) That Primeda Neriton Tablets are an aid in inducing sleep or in re

lieving nervous headache, nervous indigestion, or other "manifestations due to 
a functional disturbance of the nerves;" 

(m) That Primeda Laxative Tablets are non-irritating or that they will 
Produce no griping. (July 14, 1937.) 

01822. Vendor-Advertiser-Medicinal Preparation.-UcNeil Drug Co., 
Inc., a corporation, Jacksonville, Fla., vendor-advertiser, was en
gaged in selling a medicinal preparation designated MeN eil's :Magic 
!1ernedy, and agreed in soliciting the sale of and selling said product 
ln interstate commerce to cease and desist from representing directly 
Qr otherwise : 

(a) That McNeil's l\Iagic Remedy-
1. Is all that its name implies; or 
2. Is a "perfect" remedy for any ailment, or is a remedy for rheumatism, 

neuritis, lumbago, gout, glandular swellings, unless such representation is limited 
to Palliative relief from the pain associated with such conditions; 

(b) That McNeil's 1\lagic nemedy stimulates the glandular system, embracing 
the kidneys and liver ; 

(c) That McNeil's Magic Remedy is a blood purifier, unless limited to the 
tlntiseptlc action of the potassium iodide; 

(d) That McNeil's Magic Remedy builds up and strengthens the system or 
1lrives out disease; 

(e) That the continued use of l\IcNeil's l\Iagic Remedy will "conquer" dis· 
ense; 

(f) That McNeil's Magic Remedy-
1. Eradicates uric acid and other impurities from the blood; 

l::i8121"'-3D--103 
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2. Makes thin blood rich and healthy ; 
3. Builds strength and vigor ; 
4. Is always effective; 
5. Is "the only genuine magic remedy" ; 
6. Will "cure", or has "cured'' anyone suffering with rheumatism, IumbaS'0 • 

neuritis, gout, etc. ; 
7. Will do for one what two doctors, one specialist and four or five rMU· 

matte remedies failed to do ; or 
. 8. l\Iakes one "'free'" from pain. (July 14, 1937.) 

01823. Vendor-Advertiser-Medicinal Preparation.-International Vi
tamin Corp., a corporation, New York, N.Y., vendor-advertiser, w~s 
engaged in selling a medical prepamtion designated I. V. C. Vitan1111 

Pearls, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directlY 
or otherwise : 

(a) That the product Is "Nature's own tonic"; 
(b) That ordinary foods do not supply Vitamin A or Vitamin D In sufficient 

quantities; 
(c) Inferentially or otherwise that Vitamin A is effective in the preveutioll 

of colds, unless limited to those cases In which there is 11. deficiency o! 
Vitamin A; 

(d) That Vitamin D Is of value in the prevention of colds. (July 19, 1937.) 

01824. Vendor-Advertiser-Medicinal Preparation.-The Knox Co., tt 

corporation, Chamber of Commerce Dldg., Los Angeles, Calif., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Cystex, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from rep· 
resenting directly or otherwise : 

(a) That any efl'ects of taking Cystex are "sure", or that-
1. It one uses Cystex he does not "take chances" with functional disorders~ 
2. "You need not sufl'er another day"; 
(b) That Cystex "corrects"· functional disorders, or any other condlti0 1l•· 

unless clearly limited to aiding nature to restore normal functional activity: 
(c) That Crstex brings any specitled results within any specified time, or 

that it will bring new "vitality" at all; 
(d) That any results are "guaranteed" to users of Cystex; 
(e) That Cystex-
1. "Kills" kidney acids ; 
2. "Clears" the skin ; 
(f) That Cystex purifies the blood, unless clearly limited to assisting tb& 

kidneys to purify the blood ; 
(g) That this preparation "cleans out" acids and poisons, unless clearlY 

limite<.l to assisting the kidneys to eliminate acids and poisons; . 
(h) That acid In the blood is dangerous to health unless specifically limited 

t.o excess acid In the blood; 
( i) That one risks nothing ln trying Cystex, so long as the user pars for 

the trPatment nnd the statement refers only to an advertised refund In case
of dissatisfaction. (July 21, 1937.) 
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. 01825. Vendor-Advertiser-Reducing Preparation.-Joseph Breyer, an 
Jndividual operating .under the trade name of N anta Co., New York, 
N. Y., vendor-advertiser, was engaged in selling a reducing prepara
tion designated Nanta, and agreed in solid.ting the sale of and selling 
said product in interstate commerce to cease and desist from rep
resenting directly or otherwise: 

(a) That users of said preparation may "eat plenty" unless such representa
tion is so qualified as to limit the foods to those appearing in the directions 
supplied with Nanta; 

(b) That said prep'aratlon Is an effective treatment for obesity, unless such 
representation Is qualified by a conspicuous statement made in direct connec
tion therewith to the effect that the preparation is recommended only for 
cases of obesity due to overeating, drinking, faulty elimination, indiscretion in 
diet or toxic condition; 

(c) That by taking Nanta one will gain health; 
(d) That the theory of reducing exemplified by Nanta is 'a new discovery: 

Respondent further ngreed in soliciting the sale of and selling said 
Preparation in interstate commerce that in all advertising literature 
Prospective purchasers will be informed that in connection with the 
taking of N anta it is advisable atld desirable to take certain exer
cises and to follow certain diets as suggested by respondent . 
. The' respondent further agreed !1ot to pubUsh or cause to be pub

lished any testimonial containing any representation contrary to the 
foregoing agreement. 

The respondent further agreed in soliciting the sale of and selling 
said preparation in interstate commerce that it will not: 

. (e) Represent that purcbasers may expect to reduce weight or measurements 
111 any specific amount or so reduce within any definite period of time; provided, 
however, that this inhibition Is not intended to prevent the use of truthful 
tei<timonlals properly verified before publication with headings sustained by 
the statements made in such testimonials; 

(!) Represent by direct statement that pm:chasers may expect the same 
tp~Ults as shown by those giving testimonials; 

(g) Publish testimonials until statements therein have been properly verified. 
<July 23, 1937.) 

01826. Vendor-Advertiser-Perfume.-James McCreery & Co., a cor
Poration, New York, N.Y., vendor-advertiser, was engaged in selling 
a Perfume designated "Parium De Toilette," and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
1\Jld desist from using the phrase "of France" in connection with the 
11:trne or designation of its product, or from otherwise representing 
or implying that its product is manufactured or compounded in 
~ranee ; and from making any other claims or assertions of like 
1lnport. (July 23, 1937.) 

01827 Vendor-Advertisers-Books.-Prosperity Publishers, Inc., a 
col·poration, and Albert G. Illich, individually and as president of 
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Prosperity Publishers, Inc., doing business under the trade name of 
Prosperity Institute, New York, N. Y., vendor-advertisers, were en· 
gaged in selling books designated Library of Business Opportunities, 
and agreed in soliciting the sale of and selling said products in inter· 
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That respondents' Library of Business Opportunities 
1. Enables one to Make "lots" of money; 
2. Enables one to increase his income to $100,000 cash, or any other definite 

or fabulous amount; 
3. Enables one to receive or earn from $100 to $1,000 a day; or any otber 

specified amount in any specified time; 
4. Starts one toward personal prosperity; 
5. Ends one's money worries; 
6. Causes one to become a "big fellow" ; 
7. Is, in the opinion of experts or otherwise, the best book on the mall order 

business ever printed; 
8. Has enabled the author to make several good sized fortunes; 
9. Enables one immediately to operate a producing mail order business 

without any previous knowledge or experience ; 
10. Guarantees ones future to be prosperous; 
11. Enabled the respondent, Albert G. Illich or anyone else to earn $12,184: 

or any other sum of money through the operation of any one scheme or 
I>lan contained therein; 

12. Enables one to start his own business, or provides the "Big Chance"; 
1R Provides one with the means of obtaining those extras in life not possible 

where one Is earning a salary; 
14. Contains plans for business ventures hitherto closely guarded; 
15. Enables anyone--rich or poor, old or young, male or female, educated 

or uneducated, with or without business experience to attain success and 
prosperity ; 

16. Provides such a wide choice of plans and information, that "anyone wiU 
make good"; 

17. Contains a plan for selling silk shirts that enabled a woman to make 
$1,000,000 in six months; 

18. Contains plans whereby persons earn $25, $50 or $75 weekly or anY 
other amounts, monthly, yearly or in any other period of time, unless sub· 
stantiated by reliable information; 

19. Contains plan whereby anyone may earn more at home In the evenings 
than he does during the daytime at his usual occupation or employment; 

20. Enables one to realize any aefinlte or specified profit from any definite 
or specified investment; 

21. Enables anyone to earn money through the employment of others services; 
22. Contains formulas or directions for making medicinal preparations tbat 

nre efficacious remedies for any diseases whatsoever; 
23. Contains any scheme or plan whereby one may start making moneY 

within a week or any other definite specified period of time; 
(b) That respondents' book How to Succeed 
1. Helps thousands make more money; 
2. Shows one the right method of success or the right path to follow; 
3. Contains incontrovertible rules for success; 
4. Discloses why many fail who should have succeeded; 
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(c) That respondents, or either of them, join in any form of partnership 
arrangement with persons replying to their advertisements for the purpose of 
enabling such persons to make more money; . 

(d) That persons purchasing respondents' set of books receive the privilege 
or opportunity of associating themselves with respondents or either of them 
in a "ready-made" mail order business that is considered by experts as being 
the best thing in twenty years; 

(e) That bankers, clerl{S, lawyers, ministers, professors, insurance agents 
have taken advantage of respondents' plans for making money; 

(f) That respondents' money-making plans or schemes are automatic or 
foolproof; 

(g) I'hat the respondent, Albert G. Illich, or anyone else "put over" property 
deals running into millions of dollars by using mail order methods or has 
banked $19,000 in twelve months operating any of the mail order schemes set 
forth in said books · 

(h) That anyone' connected with respondents' business served as counsellor, 
Pllot or mentor for anyone purchasing respondents' books or schemes; 

(i) That any of the plans or schemes offered by respondents are more suc
cessful than other schemes or plans sold singly by others at a greater price; 

(j) That respondents, or either of them, guarantee any return on the money 
invested in any of their plans or schemes; or guarantee the safety of said 
investments; 

(k) That respondents' plans are tested, tried, and certain pullers; and 
lll.ake prosperity and success a certainty : 

(l) That respondents, or either of them, maintain a Business Counsel De
Partment possessed of the best tlJOught!il of the best minds in business to give 
Purchasers of their books helpful ideas and to take said purchasers step by 

b
li!tep from the very inception of the idea or scheme until the profits are 
anked · 

(m) By the use of simulated negotiable instruments, or otherwise, that 
every ambitious person by following plans set forth in respondents' books may 
expect to profit to the extent of $550.35, or any other amount in excess of the 
average profit realized by those who have previously purchased said books 
and followed plans set forth therein ; 

(n) That any of the plans or ideas set forth in respondents' books are 
COllJ.parable or similar to the plan or Idea followed by Wrigley or by any 
Other person who has made an outstanding business success . 

. Respondents further agreed in soliciting the sale of said product in 
Interstate commerce to cease and desist from using any trade name 
containing the word "Institute." (July 26, 1937.) 
. 01828. Vendor-Advertiser-Medicinal Preparations.-G. Knewitz, an 
~ndividual, E. St. Louis, Ill., vendor-advertiser, was engaged in sell
Ing medicinal preparations designated Stopake and Oilax, and 
agreed in soliciting the sale of and selling said products in interstate 
colilmerce to cease and desist from representing directly or otherwise : 

/a) That the use of Stopake Tablets will enable one to avoid or conquer 
Ill. sery, suffering or distress; 

1 
(b) That Stopake is indicated for any or all aches or pains, or that Stopake 

9 a competent treatment for pain irrespective of cause; 
r (c) That Stopake relieves backache or any other aches unless limited to 
el!ef of pain due to minor and temporary causes; 
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(d) That Stopake makes suffering and pain unnecessary; 
(e) That Stopake chases away, drives away or subdues pain unless limited 

to minor aches and pains; 
(f) That one can avoid, stop or prevent constipation with Oilax; 
(g) That through the use of Ollax one experiences a change from a tired, slug· 

gish, weak feeling to a condition of eagerness or health; 
(h) That constipation causes liver troubles; 
(i) That Oilax will relieve stomach, kidney or liver troubles, rheumatism 

or high blood pressure ; 
(f) That the use of Oilax will enable one to keep healthy or live longer 

or keep the stomach functioning perfectly ; 
(1c) That the use of Oilax will drive away stomach troubles; 
(Z) That Oilax will restore the stomach to normalcy; 
(m) That the use of Oilax will prevent colds. 

The respondent further stipulates and agrees to cease and desist 
from the use of the term "Oilax" as a trade name for the laxati-ve 
remedy now so designated. (July 26, 1937.) 

01829. Vendor-Advertiser-Cosmetics.-Muriel Maxwell Harvey, an 
individual trading as Vahrah Beverly, San Francisco, Calif., vendor· 
advertiser, was engaged in selling certain cosmetics designated as 
Golden Oil, Razi-Hajat, Cleansing Cream, Skin Tone, Pore Cream, 
Hormone Cream, Skin Firm, Skin Food, Tissue Cream, Dawn of 
Youth, Vahrah Beverly's Oil, and other preparations designated as 
Vahrah Beverly's Secret From India Preparations, n,nd agreed in 
soliciting the sale of and selling said products in interstate com· 
merce to cease and desist from representing directly or otherwise: 

(a) That any of the preparations will bring back "youth" of the skin; 
(b) 1-"hat any of the preparations will change or restore the neck to 8 

"youthful" contour or free the neck from double chin, crepey throat or heaVY 
lines; 

(c) That any of the preparations will remove wrinkles, double chin or crows' 
feet; 

(d) That any of the preparations wlll rejuvenate the neck; 
(e) That age is not accountable for a Wl'inkled or ct·epey neck; 
(f) That any of the preparations will rebuild shrunken tissues; 
(g) That one wlll see or feel the effects of recl'eated youth by use of any ot 

the preparations; 
(h)' That any of the preparations will "banish" wrinkles, crows' feet or 

sagging muscles ; 
( t) That any of the preparations are used or endorsed by celebrities, unleSS 

and until such is a fact; 
(J) That any of the preparations will "restore" an old neck; 
( k) That any of the pl'epnratlons will revitalize or rebuild the tissues i 
(Z) That any of the preparations will reach underlying muscles or tissues or 

between the layers of the skin ; ,, 
(m) That any of the preparations are a skin "food" or a "IIonnone ' 

"Tissue" or "Pore" cream· • • 'V{ 
(n) That any of the preparations are nourishing or that they wlll bring ne 

life to falling cells ; . 
(o) That any of the preparations "youthify" the skin or "renew" muscleS• 
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(p) That any of the preparations will rid the skin of blackheads or acne; 
(q)( That any of the preparations wlll "clear away" blemishes or "arouse" 

the skin to natural health ; 
(r) That any of the prpparations will "transform" the neck or face; 
(s) That any of the preparations re-plant the hormones of youth into the 

skin structure; 
. (t) That by use of any of the preparations: 

1. Drooping muscles are fed new vigor, 
2. Wasted tissues are rooted with new life, 
3. The face is resculptured or energized; 
( u) That any of the preparations will enable one to keep alluringly young. 

(July 30, 1937.) 

01830. Vendor-Advertisers-Correspondence Course in Art.-Frank L. 
Miller and Alfred C. Schmidt, individuals trading and doing busi
ness as Artists and :Models Studio, Manhattan Bank Bldg., Memphis, 
1'enn., vendor-advertisers, were engaged in selling a certain corre
spondence course in art designated as Art Course and Nude Art 
~tudies, and agreed in soliciting the sale of and selling said product 
1ll interstate commerce to cease and desist from representing directly 
o:r otherwise : 

(a) That their Sight-Correcting Art Course enables the student: 
1. To draw and/or make big money; 
2. To instantly correct mis1akes; 
(b) That respondents' course is a new invention; 
(c) That said course 

.l. O.tl'l'rs a sure way to gain a truthful vision ; 
2. Completely analyzes your drawing; 
3. Assures quick progress; 
(d) That thousands of others bnve been successful; 
(e) That the price charged for said course is a limited ofl'er unless and 

llntu a definite time limit is determined as the date of expiration of such ofl'er; 
b (f) That art studies offered for sale are limited in quantity and will not 
e reproduced unless and until such be a fact determined before the release of 

Such representation; 
f (g) That all necessary materials are included with said course or that paper 
urnished with said course is "drawing paper." 

1'he respondents further agreed that in offering for sale said 
~?U.:rse of instruction they will cease and desist from designating, 

1lrectly or otherwise, the plates or drawings sold in said course a.g 

essons. (July 30, 1937.) ' 
b 0~831. Vendor-Advertiser-Rings and Watches.-H. Birnbaum, doing 
lls1ness as Fashion Jewelry Co., New York, N. Y., vendor-advertiser, 

~as engaged in selling rings and watches, and agreed in soliciting 
e sale of and selling said products in interstate commerce to cease 

and desist from representing directly or otherwise: 

0 
(a l Representing directly, or by reasonable implication, that any article 

r group o! articles Is sold on an installment plan or upon deferred payments, 
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unless at the time of the initial payment the respondent delivers to the pur· 
chaser said article, or all of the articles In said group; 

(b) Representing directly or otherwise that the watches and rings are band 
engraved and/or chased, until such time as the same is a fact. (July 28, 1937.) 

01832. Vendor-Advertiser-Reducing Cream.-Youthful Face & Fig· 
ure, Inc., a corporation, formerly trading as Youthful Face & Figure 
Institute, New York, N.Y., vendor-advertiser, was engaged in selling 
a certain cream designated Dr. Hatch's Formula Massage Cream, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist :from representing directly or otherwise: 

(a) That respondent's product is a reducing cream; 
(b) That through the use of respondent's product excess fat can be removed, 

unless it is clearly shown that the cream is to be used with massage for re· 
moval of superficial fat; 

(c) That many prominent society wom£>n and stars of stage and screen owe 
their youthful-appearing figures to the use of respondent's product; 

(d) That respondent's product is effective for general reducing; 
(e) That users of respondent's product may lose weight without limited 

diets, or while eating what they like, or without effort; 
(f) That respondent Is "sure" that its product will do the same for the user 

as it has done for hundreds of celebrities; 
(g) That by applying the respondent's product to spots where superflcinl 

fat has accumulated the excess fat may be removed. 

The respondent further agreed to cease and desist from the uso 
o:f the word "Institute" in its trade name. (July 28, 1937.) 

01833. Vendor-Advertiser-Medicinal Preparations.-Louis Tillery, 
M. D., an individual operating under the trade names o:f Dr. Lone 
Starr's Last Chance Medicine Co., Dr. Lone Starr's Laboratory, Dr· 
Starr's Laboratory, and Dr. Lone Starr, Chicago, Ill., vendor-adver· 
tiser, was engaged in selling medicinal preparations designated Vi· 
tality Tablets, l\fanhood Tablets, Laxative Pills and Diuretic Pills, 
and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directlY 
or otherwise: 

(a) That the medicinal preparations sold by respondent constitute a coiJl· 
petent treatment or an effective remedy for lost vitality or-

1. Will overcome fatigue, 
2. Eliminate polson from' the syst£>m, 
3. Increase the blood flow, 
4. Stimulate all glands, or 
5. Purify the blood ; 
(b) That men and women past 40 need respondent's preparations or anY 

of them. 

The respondent further agreed to cease and desist from the use of 
the word "laboratory" as a part of his trade name or :from otherwise 
representing that he owns, operates or controls an adequate labora· 
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tory under the supervision of a competent scientist, where research 
or experimental work is conducted. 

The respondent further agreed to cease and desist from repre
senting that any goods are given "free" so long as said goods are 
given only to reimburse agents for shipping costs on goods pur
chased, or on any other condition whereby the recipient is expected 
to make any payment or perform any act or service before qualifying 
to receive the goods. (July 28, 1937.) 

01834. Vendor-Advertiser-Rebuilt Watches-Sales Plan.-Solomon 
Michelson, an indtvidual, trading as The New York Jobbers, New 
York, N. Y., vendor-advertiser, was engaged in selling rebuilt 
Watches-sales plan, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That nny of the watches offered for sale by the respondent are "en
graved", until such be a fact; 

(b) Inferentially or by direct statement that any of said watches are new, 
and will publish in direct connection with such advertisements in equally con
Spicuous type a statement to the effect that such watches are not new. 

The respondent further agreed in all future advertising of rebuilt 
'Watches to indicate in direct connection with any such advertisements, 
and in type equally conspicuous, that such watches are rebuilt. (July 
28, 1937.) . 

01835. Vendor-Advertiser-Plating Preparation.-D. Dorovitz, an in
dividual trading as Puritan Laboratories, Akron, Ohio, vendor
advertiser, was engaged in selling a plating preparation designated 
l{wik-Silver, and agreed in soliciting the sale of and selling said 
P~oduct in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That respondent's product Kwik·Silver will plate pure silver on silver 
arttcles; 

(b) That respondent's Kwil{·Silver contains no injurious ingredients; 
(c) That by applying one coat of Kwik-Silver after another, a light or heavy 

Plate may be secured; 
(d) That Kwik-Silver plating is permanent; 

Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed : 

(e) Not to make unmodified representations or claims of earnings in excess 
ot the average earnings of respondent's active full-time salespersons or dealers 
achieved under normal conditions in the due course of business; 

(f) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent's 
Salespersons or dealers under normal conditions in the due course of business; 

(g) Not to represent or hold out as maximum earnings by the use of such 
~li:Pressions as "up to," "as high as" or any equivalent expression, any amount in 
excess of what has actually been accomplished by one or more of respondent's 
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.salespersons or dealers under normal conditions in the due course of. business; 
and 

(h) That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, as to form, and 
at least one-fourth the size of. the type us~d in printing such statement or 
representation of earnings. 

Respondent further agreed to cease and desist from the use of the 
word "Laboratory" or "Laboratories" as a part of his trade name. 
(Aug. 4, 1937.) 

01836. Vendor-Advertiser-Baby Chickens.-The .House of Gurney, 
Inc., a corporation, Yankton, S.Dak., vendor-advertiser, was engaged 
in selling baby chickens, and agreed in soliciting the sale of and sell· 
ing said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That by direct statement or by reasonable inference that respondent 
owns, operates or controls a hatchery, incubators, a chick nursery or laying 
flocks, supplying eggs for hatching purposes, or 

1. "We • • • set our incubators," 
2. "Our flocks," or 
3. "Our first butch." (Aug. 4, 1037.) 

01837. Vendor-Advertisers-Medicinal Preparation.-Howard D. Black· 
burn and Robert D. Blackburn, co-partners, operating under the 
firm name of The Sulfex Co., Dayton, Ohio, vendor-advertisers, were 
engaged in selling a medicinal preparation designated Sulfex, and 
agreed in soliciting the sale of and selling said product in interstate 
c~mmerce to cease and desist from representing directly or other~ 
w1se: 

(a) That Sulfcx is a competent treatment or an ell'ectlve remedy for piJn· 
pies, acne or any other skin condition, unless limited to such conditions as are 
actually relieved by the use of Sulfex, or that Sulfex-

1. wm clear the skin, or clear up the sldn; 
2. Constitutes a treatment for "pimply skin"; 
3. Is the most dependable means of clearing the skin of common acne, or 

unsightly pimples and blotches; 
4. Will normalize bowel elimination; or 
5. Will "end" any skin condition; 
(b) That there is nothing which will so quickly wreck a complexion as the 

lack of sulphur in the diet; 
(c) That a lack of sulplmr causes--
1. Common acne; 
2. Pimples and blotches ; 
3. Itching skin ; 
4. 1\Juddy or sallow skin; or 
5. Too dry or too oily sldn ; 
(d) That after taking Sulfex, complexion troubles or skin troubles will 

vanish; 
(e) That any results are "guaranteed" to users of. Sulfex; 
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(f) That any results may be assured users of Sulfex within 4 weeks or any 
other ~;:pecified period of time ; 

(g) That the simplest and quickest means of supplying the body require
nwnts of sulphur is by the use of Sulfex; 

(h) That every physician approves Sulfex. (Aug. 4, 1937.) 

018.38. Vendor-Advertiser-Insulation Fabric and Metal Lath.-Silver
cote Products, Inc., a corporation, Chicago, Ill., vendor-advertiser, 
Was engaged in selling certain products designated Silvercote In
sulation Fabric and Milcor Metal Lath, and agreed in soliciting the 
sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise. 

(a) That Silvercote represents 100o/o more insulation value than other in
SUlation materials, at one-half the price, or that it cuts insulation costs 
1n half; 

(b) That one layer of Silvercote Fabric equals the efficiency of two com
mercial thicknesses of ordinary Insulation board; 

(c) That all ordinary insulations absorb moisture which depreciates them 
8 8 much as 80%, or any other figure not substantiated by reliable scientific 
evidence· 

(d) T~at Silvercote "actually blockades" the passage of heat, or that it ac
tomplishes any effect l'Xcept to reduce the flow of radiant heat and to increase 
the Insulating efficiency of closed air spaces by subdividing them; 

(e) That the surface of this product is not affected by time or elements; 
(f) That two-thirds of the heat lost from houses passes through the roof; 
(g) That beat loss through the roof is or can be "stopped" by the use of 

this product; 
(h) That Silvercote gives "double efficiency"; 
(i) That Silvercote reflects 80% to 95% of the radiant heat that strikes 

its surface, or any other percentage unless established by competent, reputable 
Scientific authority; 

(j) That all Silvercote Fabric possesses equal insulating value, or that such 
fabrics when used for decorative wall or ceiling effects are of equal benefit 
for insulating purposes; 

(k) That when walls are covered with Silvercote Fabric they cost one-half 
the price of wall of customary finish; 

(l) That Silvercote provides more permanent insulation than any other 
ruatertal known; 

(m) That the Insulating value of metallic insulation is materially lessened 
by oxidation or corrosion, unless supported by competent evidence; 

(n) That Silvercote is the only known combination which effectively meets 
an tests for plaster base and insulation; 

(o) That ordinary Insulation materials are damaged and their value im· 
l•aired by wetting and subsequent drying, by dry rot, or by fungi; 

(p) That Silvercote furnishes Insulation by making effective the same 
Drinciple utiUzed in the thermos bottle. (Aug. 6, 1037.) 

01839. Vendor-Advertiser-Evaporated Milk.-Sego :Milk Products 
Co., a corporation, Salt Lake City, Utah, vendor-advertiser, was en
gaged in selling an irradiated evaporated milk designated Sego Milk, 
and agreed in soliciting the sale of and selling said product in inter-
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state commerce to cease and desist from representing directly or 
otherwise: 

(a) That Sego Milk will add more whole milk solids when used in place ot 
ordinary milk, unless limited to the use of Sego Milk in undiluted form; 

(b) That Sego Milk will prevent rickets unless limited to indicate that it 
will prevent rickets only when used by normal babies; 

(c) That Sego Milk will insure alertness, vigor or physical fitness in an 
infant; 

(d) That the ordinary diet does not contain adequate amounts of vitamin 
D, unless limited to the diet consumed by infants and young children; 

(e) That the vitamin D content of Sego Milk is the same as sun's raYS i 
(f) That Sego Milk supplies grownups with an adequate amount of vitamin 

D when the sun's rays are cut off by clouds, smoke, houses and clothes; 
(g) That Sego Milk is ~quivalent to mother's mille; 
(h) That Sego Milk will supply pregnant and lactating women with neces· 

sary additional quantities of vitamin D to protect them against bone softening 
and tooth decay; 

( i) That Sego Milk is the only milk similarly treated to produce a vitamin 
D content. (Aug. 6, 1937.) 

01840. Vendor-Advertiser-Chick Feed.-Quisenberry-Hobbs Co., a 
corporation, Kansas City, Kans., vendor-advertiser, was engaged in 
selling a product designated Gold Bond Chick Starter Feed, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise : 

(a) That no other feed wlll produce results equal to those produced bY 
Gold Bond Chick Starter Feed; 

(b) That Gold Bond Chick Starter Feed is "the safest" or that it will save 
every Uvable chick; 

(c) That Gold Bond Chick Starter Feed will cause chicks to grow quicker 
or more uniformly or will make chickens lay earlier than any other feed ; 

(d) That Gold Bond Chick Starter Feed supplies every need for bones, bOdY• 
health, frame, feathers or quick maturity; 

(e) That Gold Bond Chick Starter Feed will raise chicks "when all others 
fall;" 

(f) That by use of Gold Bond Chick Starter Feed the egg yield will be 
doubled; 

(g) That by use of Gold Bond Chick Starter Feed chickens will lay anY 
definite number of eggs wlthin any definite period of time ; 

(h) That any certain vitamin is necessary unless established by the weight 
of scientific authority; 

(l) That vitamins muet "blend" or "interlock" or inferentially or otherwise 
that action of individual vitamins is related. (Aug. 6, 1937.) 

01841. Vendor-Advertiser-Photographs.-Pictorial Statues of Amer· 
ica, Inc., a corporation, Janesville, 'Vis., vendor-advertiser, w~s 
engaged in selling photographs designated Statues, and agreed 111 

soliciting the sale of and selling said product in interstate commerce 
to cease and desist· from representing directly or otherwise: 

(a) That respondent's photographs are: 
1. Statues or miniature statuettes, unless qualified by the word "pictorial,'' 

or other word or words of like import ; 
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2. Fade-proof; 
3. Able "to turn people Into statues"; 
4. Everlasting; 
5. Capable of being preserved forever; 
(b) That respondent's photographs
!. Live forever; 
2. Permanently preserve the likeness of loved ones; 
3. Last a life-time, or for generations; 
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(c) That all a salesman or agent for respondent's photographs has to do is 
to "just show the sample" to prospective customers and then "take the orders" 
therefor; or that he will make sales 9 out of 10 times; 

(d) That respondent's salespersons have eamed enough money in one week 
to permit them to pay all expenses and start a bank account; 

(e) That the price at which respondent regularly offers its photographs is 
an introductory offer or that the value of its photographs is any amount greatet· 
than that at which they are regularly sold; 

(f) That respondent makes prospective salespersons a free offer unless the 
articles referred to are sent without requiring the payment of any money or 
the rendering of any service ; 

(g) That respondent's salesmen made themselves thousands upon thousands 
Of dollars; 

(h) That respondent's product is a new invention; 
( i) That respondent's salespersons encounter no competition; 
(j) That respondent's product is a magic money-maker with a 10 million 

dollar market. 

Respondent in soliciting salespersons or dealers in aid of the sales 
of its product in interstate commerce, hereby further agreed: 

(k) Not to make unmodified representations or claims of earnings in excess 
Of the avernge earnings of respondent's active full-time salespersons or dealers 
achieved under normal conditions in the due course of business; 

(l) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent's 
Salespersons or dealers under normal conditions in the due course of business; 

(m) Not to represent or hold out as maximum earnings by the use of such 
expressions as "up to," "as high as" or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent's 
:~~sr:ersons or dealers under normal conditions in the due course of business ; 

(n) That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word 
~r Phrase shall be printed in type equally conspicuous with, as to form, and at 
east one-fourth the size of the type used in printing such statement or rep-

resentation of earnings. (Aug. 6, 1937.) 

01842. Vendor-Advertisers-Poultry and Stock Feed.-1\Irs. ,V. J. 
Johnson and M. J. Maystadt, co-partners, operating under the firm 
llallle of The Nu Lac Yeaston Co., Jefferson, Iowa, venclor-advertis
:rs, and were engaged in selling poultry and stock feed desig
lated-Nu Lac for Cattle, Horses and Sheep, Special Necro Treat-

111ent, Nu Lac Poultry Mixture, and agreed in soliciting the sale of and 
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selling said products in interestate commerce to cease and d.esist from 
representing directly or otherwise: 

(a) That Nu Lac contains ingredients which will balance any feeding ration, 
or that it gives chickens everything needed to build bones, muscles, tissuPs and 
feathers; 

(b) That Nu Lac wlll make or keep poultry healthy; 
(c) That it Is not necessary to feed buttermilk, cod liver oil, etc., when Nu 

Lac Is fed, or by any other terminology that the cod liver oil contained in tbe 
product maintains its efficiency in this form and supplies chicl<ens witb 
vitamins; 

(d) That Nu Lac w111 materially Increase the supply of lactic acid, or be 
effective in destroying disease germs and their eggs in the digestive organs; 

(e) That the yeast contained In Nu Lac supplies the product with fats, 
mineral salt, and vitamins; 

(f) That the administration of Nu Lac will prevent leg weakness; 
(g) That the special Necro Treatment is a competent treatment or an 

effective remedy for Necro, or that it will-
1. Be effective in the worst stages of bloody scours, or 
2. Clean up the herd ; 
(h) That Nu-Lac-
1. Prevents hairlessness, or 
2. Builds larger and stronger frames, or 
a. Increnses vitality and disease resistance; 
( i) That NuLac will help digest all the grain and roughage consumed bY 

a steer; 
(j) That when combined with home grown grains, Nu Lac will-
1. Ke£>p a cow toned up physically, or 
2. Increase and enrich milk production, or 
3. Practically eliminate abortion. (Aug. 9, 1!)37.) 

01843. Vendor-Advertiser-Dentifrice.-The R. L. 'Vatkins Co., a cor
poration, New York, N.Y., vendor-advertiser, was engaged in selling 
a dentifrice designated Dr. Lyon's Tooth Powder, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That tooth powder outlasts tooth paste two to one; 
(b) That Dr. Lyon's Tooth Powder has twice the "cleansing properties" of 

tooth paste or "is doubly efficient," or "costs only half as much to use"; 
(c) That there is nothing known that wlll clean, whiten or polish teeth so 

quickly, remarkably or effectively as powder; 
(d) That nothing else, cleans, lightens, beautifies, polishes or removes t\l!ll 

from teeth like powder, or that your dentist tells you so; 
('e) That "dentists enrywhere" recommend Dr. Lyon's Tooth Powder; 
(f) That teeth cannot remain dull and film coated when Dr. Lyon's powder 

is used; 
(g) That Dr. Lyon's Tooth Powder cleans off all stnins or leaves the teetb 

many shades whiter; 
(h) That clean teeth mean firm healthy gums and the least possible tootb 

decay; 
(f) That through the use of powder one may have gleaming white or bril· 

liant, clear colored teeth or that discoloration disappears; 
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(j) That, inferentially or by direct statement, people by the thousands or 
Inillions are quitting or discarding ordinary or less effective methods of teeth 

. cleansing for powder; 
(k) That Dr. Lyon's Tooth Powder is a "new way" or a "new sc!entifi(! 

Way" of cleaning teeth ; 
0) That through othe use of powder one's teeth will attain a brilliance never 

.before attainable; 
(m) That the use of powder makes a quicker way to clean teeth; 
( n) That the use of powder "makes dull, off-color teeth a folly;" 
( o) That the use of powder will do something for teeth that regardless of 

brushing remain grey, dull and lustreless; 
(p) That "a new whiteness, a new brightness" for your teeth is promised; 
(q) That the use of powder will give "every" woman sparkling teeth; 
(r) That the use of powder will assure brilliant, clear colored teeth; 
(s) That Dr. Lyon's Tooth Powder gives dull teeth a sparkling brilliance 

"like nothing else does." (Aug. 9, 1937.) · 

01844. Vendor-Advertiser-Bunion and Arch Appliances, Medicated 
Soaps, etc.-The Scholl Manufacturing Co., Inc., a corporation, Chi
-cago, Ill., vendor-advertiser, was engaged in selling certain products 
designated as Bunion and Arch Appliances, Medicated Soaps, etc., 
and agreed in soliciting the sale o£ and selling said products in inter
state commerce to cease and desist from representing directly or 
·otherwise: 

(a) That by the u~e of any of respondent's appliances bunions may be per
:rnnnently relieved or the cause of bunions corrected; 
t' (b) That respon<lent's bunion appliances build up crippled structures and 

188Ues, or that the appliances are recognized by orthopedic surgeons as practi-
<'lll In every detail ; 

(c) Tl1at respondent's device "1'oe-Flex": 
1. Corrects bunion trouble; 
.2. Affords permanent results; 
-3. Is of value in cases of deformity; 
4. Will correct enlarged joints or crooked toes; 
{d) That respondent's device "Dr. Scholl's Bunion Reducer": 
l. Arrests the growth of bunions or enlarged joints; 
2. Draws out inflammation; 
-3. Reduces enlargements; 
(e) That respondent's appliance "Dr. S<"holl's On!xol" is a competent treat. 

tnent or effective remedy for ingrown toe nails, or that: 
1. It will remove ingrown toe nails; 
2. Permanent relief is effected; 
3· It banishes Inflammation, hardens tissue or aids in preventing infection; 

t (fl 'I'hat respondent's product "Dr. Seholl's Pedicreme" is a competent 
reatment or effective remedy for: 
1. Sore feet ; 
2, Aching feet ; or that it 
a. Opens up the pores; 
4· Tonl.'s 11p the muscles & tissues; 

t (g) That respondent's product "Dr. Scholl's Wenal Ointment" is a compe
ent treatment or effective remedy: 



1614 FEDERAL TRADE COMMISSION DECISIONS 

1. For loosening up and making painful bunions and stiff joints more 
elastic; 

2. For rheumatism of the joints, arthritis, or gout; or that 
3. It penetrates; 
4. It lubricates the tissues; 
(h) That respondent's product "Dr. Scholl's "2" Drop Corn RemedY": 
l. Does not cause irritation to the surrounding tissues; 
2. Is the most satisfactory liquid corn remedy on the market; 
(i) That respondent's product "Dr. Scholl's Foot Soap" is a competent 

treatment or effective remedy for aching feet or that it: 
1. Stimulates the skin; 
2. Opens the pores; 
3. Offers complete relief; 
(j) That respondent's product "Dr. Scholl's Foot Balm" will give quick and 

grateful relief to aches and pains of the feet unless qualified to exclude tbe 
aches and pains caused by functional disorders, or that it: 

1. Tones up the tissues; 
2. Tones up the muscles; 
(k) That respondent's appliance "Dr. Scholl's Scientifically Designed .A.rcll 

Supports": 
1. Remove all pressure on the nerves; 
2. Provide perfect foot balance; 
(l) That respondent's product "Dr. Scholl's Llgtone" is a competent trent· 

ment or effective remedy for sprains, or that it will: 
1. Penetrate; 
2. Reach the muscles and ligaments; 
3. Assure quick and pleasing results ; 
(m) That by the use of any of respondent's appliances, devices or treat· 

ment, one may rid oneself or obtain permanent or immediate relief from what· 
ever foot trouble one bas, or that any or all of respondent's products tone UP' 
the feet or enable one to wear smaller shoes ; 

(n) '!'bat persons subject to foot strain later develop flat feet. 

The respondent further agreed to cease and desist from the use
of the word "Ligtone" as a designation of a product, unless and 
until the word "Ligtone" is immediately followed by words equallY 
conspicuous which clearly designate that this product is of no bene· 
ficial or therapeutic value to the ligaments of the body. 

The respondent further agreed to cease and desist from using 
pictorial 'representations which depict condition~ or alleged im· 
provements of foot disorders which are either exaggerated or uw 
true. (Aug. 16, 1937.) 

01845. Vendor-Advertiser-Cosmetics.-Desider Rosenberg, an indi· 
vidual operating under the trade name of Seboline Co., Box 24:08r 
Kansas City, Mo., vendor-advertiser, was engaged in selling a certain 
treatment for the skin consisting of products designated Seboline 
Facial Cleanser, Seboline Over-Night Application, and Seboline 
Soothing Powder, and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing
directly or otherwise : 
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(a) That the Seboline Treatment will be effective regardless of what other 
treatments have been tried, how stubborn the case or how long it has continued; 

(b) That this treatment will enable one to have a "clear'' skin, or a "healthy'' 
skin; 

(c) That this treatment will "correct", "overcome", "end", or "banish" pimples 
or any other skin condition or "rid" or ''free" the user of said conditions; 

(d) That the said treatment attacks pimples or other skin conditions from 
every possible angle ; 

(e) That this treatment will keep pores free from clogging and prevent their 
enlarging; 

(f) 'l'hat the Seboline Treatment is a competent treutment or an effective 
remedy for pimples, skin blemishes or any other dis:ase or condition unless 
clearly limited to superficial skin conditions due to or aggravated by external 
causes; 

(g) That the sole cause of pimples is too much grease resulting from over
Production by the sebaceous glands; 

(h) By direct statement or by reason'able Inference, that pimples should not 
be treated by internal medication, or that such treatment is ineffective; 

( i) That pimples are caused by a local condition In every case; 
(f) That no facial blemishes correct themselves. (Aug. 16, 1937.) 

01846. Vendor-Advertiser-Medicinal Preparation.-Eli Sperry Leffler, 
an individual, operating under the trade name of Bromo-Phos, 741 
!V alnut A venue, St. Louis, Mo., vendor-advertiser, was engaged in sel
lng a certain medicinal preparation designated Bromo-Phos, and 
agreed in soliciting the sale of and selling said product in interstate 
cornmerce to cease and desist from representing directly or other-
Wise: · 

(a) That Bromo-Phos is safe, or tlmt it has no dangerous effect on the heart 
llcUon; 

(b) That Bromo-Phos-
1. Gets to the cause of "stomach disorders," or 
2. Is a competent treatment or nn effective remedy for any physiological con

dition unless specifically limited to such disorders as may be relieved by a 
Sedative, laxative nnd effervescent. (Aug. 16, 1937.) 

018-!7. Vendor-Advertiser-Device for birth controL-Scientific Instru
:tnents, Inc., a corporation, 3410 1Vest GOth St., Chicago, Ill., vendor
advertiser, was engaged in selling a certain device for birth control 
designated "The Rule of Life," and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise : 

(a) That the Rule of Life will nccurately and quickly reckon the sterile 
llnd fertile days of women eYery month; 

(b) That the Rule of Life pro,·ides or assures a definite, accurate or per
fect method of birth control ; 

(c) That the Rule of Life provides the means for definitely controlling or 
regulating the size of a family; 

(d) That the Rule of Life provides a method of birth control more sure than 
any other method; 

158121 m-39--104 
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(e) That the Rule of Life pt·ovldes the means of avoiding having a child. 
(f) That the Rule of Life eliminates the necessity for the use of dangerous 

contraceptives; 
(g) That the Rule of Life permits one to choose the months babies are born 

or bring about pregnancy in any month desired; 
(h) That the American Medical Association endorses the Rule of Life methOd 

of birth control and recommends it to physicians for use in their practice as 
against artificial contraception; 

(i) That there are only eight days of possible pregnancy aud three days of 
almost certain fertility and that marital relations during the remaining days 
are unfruitful; 

(j) That respondent's method of birth control is based on a proven natural 
law and is absolutely reliable. (Aug. 20, 1937.) 

01848. Vendor-Advertiser-Medicinal Preparations.-R. Schiffmann 
Co., a corporation, 1734:-36 N. l\fain Street at Gibbons Street, Los 
Angeles, Calif., vendor-advertiser, was engaged in selling certain 
medicinal preparations designated as Asthmador, Nasaldor and E:x:· 
pectorant, and agreed in soliciting the sale of and selling said prod· 
ucts in interstate commerce to cease and desist from representing 
d·irectly or otherwise : 

(a) That Asthmatics get quick relief from using respondent's product and 
that Dr. Scbiffmann's Asthmador powder Is the world's standard treRtment 
for quick relief from hay fever, nnd that the mPdical profess'on nttests this 
method of relief; 

(b) That respondent's product, Asthmador, gives relief when all other things 
f,lll, and thnt it brings almost instant relief; 

(c) That when the fumes from r.:>spond.:>nt's product, Asthmador, are in· 
l1aled deeply hoy fever sufferers find quick relief; 

(d) That the use of Dr. Schifl'mann's Asthmador In the form of cigarettes 
will afford a convenient means of securing quick relief under almost anY 
ctrcumstances ; 

(e) That seasonal hay fever and rose colds re!>pond to Dr. Schiffmann's 
A.sthmador treatment; 

(f) That Nnsaldor will effectively or quickly relieve head colds, nasal irri· 
tatlons, .:>ase pain, suffering, difficult breathing and conge~tion; 

(g) That Nasal<.lor is a remedy for nasal ailments; 
(h) That cold sores around the mouth and nose will yield and clear up 

with a few applications of Nasaldor; 
(i) Thnt Expectorant is an effective remedy for coughs due to colds and 

that It is a concentrated competent cough remedy. (Aug. 20, 1937.) 

01849. Vendor-Advertiser-Medicinal Preparation.-,Valgreen Co., a 
corporation, 744 Bowen Ave., Chicago, Ill., vendor-advertiser, was 
engaged in selling a certain medicinal preparation designated "20 
Minute Dandruff Treatment," and agreed in soliciting the sale of 
and selling said product in interstate commerce to c·ease and desist 
from representing directly or otherwise: 

(a) That this preparation hns any therapeutic value in the treatmpnt of 
dandruff unless speciflcally limited to the remoml of the scales of dandruff; 
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(b) That this preparation reaches the hair roots or performs any corrective 
function; 

(c) That this product will "stop," "kill," or "destroy" dandruff or "rid" 
the scalp of dandruff; 

(d) That this preparation will enable the hair to take on new life; 
(e) That the product will bring about a normal healthy condition of the 

scalp; 

(f) That this preparation Is guaranteed unless such guarantee Is specifically 
limited to the refnnd of the purchase price. (Aug. 20, 1937.) 

. 01850. Vendor-Advertiser-Medicinal :Preparation.-Rex L. Jones, an 
Individual doing business under the trade name of Zn-Bor Labora
tories, Tulsa, Okla., vendor-advertiser, was engaged in selling a 
~e.rtain medicinal preparation designated Zn-Bor, and agreed in solic
Iting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That Zn-Bor: 
1. Has proven effective in every recorded case ; 
2. Can be used with complete safety for infants, invalids and adults; 
3. Relieves severe cases of mucous congestion with two applications: 
4. Produces gratifying results in cases of Hay Fever; 
5. Gives prompt and lasting relief in long-standing chronic cases; 
6. Is a new scientific discovery ; 
7. Is a safeguard against colds and sinus infections; 
8. Relieves dust poisoning and bay -fever immediately; 
9. Is one of the greatest reliefs yet discovered for asthma; 

10. Is unsurpassed for croup; 
11. Is an effective antiseptic and germicide for eye, nose and throat 

lnfian1mat1ons; 
12. Is an effective relief for all eye, nose and throat infinmmations; 
13. Is an antiseptic; or 
14. Is a germicide ; 
(b) That Zn-Bor is a competent remedy in the treatment of Hay Fever, 

Sinus 'l'ronbles, Colds, Croup, Asthma or severe mucous congestion. 

The respondent further agreed, in promoting the sale of his prod
Uct in interstate commerce, to cease and desist from using the word 
"laboratories" as a part of his trade name until such time as said 
respondent actually owns or operates a laboratory or laboratories. 
(Aug. 20, 1937.) 

01851. Vendor-Advertiser-Medicinal :Preparation.-Frank A. Urban, 
an individual trading and doing business as Novogen Laboratories, 
149 Metropolitan Ave., Brooklyn, N. Y., vendor-advertiser, was 
€l1gnged in selling a certain medicinal preparation designated Aidone 
!ahlets, and agreed in soliciting the sale of and selling said product 
In interstate commerce to cease and desist from representing directly 
-or otherwise : 

(a) That Aldone Tablets give either sure or maximum relief; 
(b) That suffering from l1eadaches, neuralgia, colds or muscular pains Is 

<lnnecessary; 

(c) That Aldone Tablets go to the seat of the trouble or will drive out pain; 
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( d )I That Aidone Tablets will stop pain ; 
(e) That Aidone Tablets may be used freely or safely. 

The respondent further agreed to cease and desist from the use of 
the word "Laboratories" in the trade name under which said product 
is marketed. (Aug. 20, 1937.) 

01852. Vendor-Advertiser-Skin-Scraping Device.-Grace K. Davis, an 
individual doing business under the trade name of Hollywood Beau
tifier, Glendale, Calif., vendor-advertiser, was engaged in selling 3. 

certain skin-scraping device designated as Hollywood Beautifier, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That by the use of respondent's device one may: 
1. Remove cosmetics and dirt from the pores of the skin ; 
2. Keep the skin free from blackheads, skin blemishes and wrinkles; 
3. Tone and/or beautify one's face; 
(b) That respondent's device is "new" or "Scientific" or that the same will 

cleanse clogged pores in a "jiffy" or in any length of time. (Aug. 20, 1937.) 

01853. Vendor-Advertiser-Herb Tea.-Beauty Tea Corp., a corpora
tion, 565 Fifth Ave., New York, N. Y., vendor-advertiser, was en
gaged in selling a certain herb tea designated as Beauty Tea, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Beauty Ten of itself will cause a definite reduction in weight; 
(b) That Beauty Tea provides a "sure," "safe," "harmless" and "reliable" 

method of reducing, or of ridding one of excessive fat; 
(c) That Beauty Tea works the same way that nature itself works; 
(d) That Beauty Tea cleanses the system, or keeps it functioning normallY 

or as it should and/or prepares it for the ioss of weight; 
(e) That Beauty Tea will enable one to reduce 15 to 20 lbs., or any other 

specified number of pounds or to normal; 
(f) That Beauty Tea will enable one to reduce without strict diets or 

exercise. 
(g) That Beauty Tea contains no drugs; 
(h) That Beauty Tea will not upset nature's proper functions; and may be 

taken with a complete sense of security; 
(i) That the Beauty Tea method is the best and safest method of reducing. 
(j) That Beauty Tea is a tonic for the system; 
(k) That Beauty Tea will enable one to lose weight while eating three full 

meals a day ; 
(l) That one cup of Beauty Tea every day is all that one need take to reduce, 

do away witih a bulky, ungainly figure, or make sure that one will never re· 
gain weight; 

(m) That Beauty Tea Is an extraordinary scientific product that can make 
every woman's figure youthful and slim; 

( 11) Tbat the blending of the herbs by a secret scientific principle makes it 
possible for Beauty Tea to attack the excess fat cells and leave the rest of the 
body untouched; 

( o) That Ben uty Tea contains elements that insure one's good health while 
taking said tea for reducing weight; 



STIPULATIONS 1619 

(p) That Beauty Tea is "sure" to cause a reduction in weight and enable 
one to maintain a slender figure ; 

(q) That Beauty Tea is everyone's protection against overweight; 
(r) That Beauty Tea guards one's health while reducing. (Aug. 23, 1937.) 

01854. Vendor-Advertiser-Medicinal Preparation.-Dr. Rud Hoer· 
mann, Inc., a corporation, 2200 No. Third St., Milwaukee, 'Vise.; 
vendor-advertiser, was engaged in selling a certain medicinal prep
~ration designated as a Treatment for Eczema, and agreed in solicit
Ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That eczema is not a skin disease : 
(b) That modern medical science has now thrown a new light on eczema and 

reveals that eczema does not originate in the skin at all; 
(c) That eczema originates 
1. As a constitutional disorder ; or 
2. As inadequacy of an important glandular organ of the body; 
(d) That the skin rash, the itching, the irritation caused by eczema are 

lnerely the external symptoms of a deep-seated constitutional disorder; 
(e) That definite results in the treatment of eczema can only be obtained by 

eounteracting the deficiency of this important glandular organ; 
(f) That Dr. Hoermann's Treatment-
1. Increases vitality, 
2. Strengthens resistance, or 
3. Enables one to combat the constitutional cause of eczema; 
(g) That an internationally famous European physician recommends this 

treatment as the only logical treatment for eczema; 
(h) That Dr. Hoermann's "personal attention" is given to every case; 
( i) That the questionnaire requesting information "will enable Dr. Iloer-

tnann to have a complete understanding of your case"; 
(i) That D. Heermann's Treatment for Eczema will-
1. "Banish" eczema suffering; 
2. Induce sound sleep at night: 
3. Do what twenty others could not do; 
4. Practically clear up the skin ; 
5. "Free" one from eczema ; 
6. Produce astonishingly quick relief; or 
7. Cause one to gain weight; 
(k) That Dr. I-Iocrmann's internal treatment is the logical method of re

lieving eczema ; 
(l) That the service rendered in the selling of this treatment goes further 

than merely supplying remedies ; 
(m) That, in purchasing this treatment, the patient is getting not only a 

treatment which has conclusively proven its merit, but is also securing the 
"personal" services of a plJysician who has had outstanding success in curbing 
~czema; 

(n) That the cause of eczema is internal; 
(o) That Prescription 33 corrects, by internal medication, the constitutional 

1lisorder which is the cause of eczema. (Aug. 25, 1937.) 

01855. Vendor-Advertiser-Radios.-Little Giant Radio Co., 1166 
Diversey Parkway, Chicago, Ill., vendor-advertiser, was engaged in 
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selling radios designated 1\fidget Pocket Radio, and agreed in solicit
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That his l\Iidget Pocket Radio tunes in the broadcast band; 
(b) That respondent's Pocket Radio should or will last for years ; 
(c) That respondent's Pocket Radio does not wear out from listening; 
(d) That respondent's Pocket Radio is precisely assembled or rigidly tested. 

(Aug. 26, 1937.) 

01856. Vendor-Advertiser-Cosmetics.-A. J. Krank, Inc. (a corpora
tion), 1885 University Ave., St. Paul, Minn., vendor-advertiser, was 
engaged in selling various cosmetic products, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise : . 

(a) That Balm Argenta-
1. Banishes skin age ; 
2. Rejuvenates the skin; 
3. Speaks the language of youth, or in any manner contributes or restores 

youth or youthful beauty to any part of the body: 
4. Prevents scraping or rasping due to shaving; 
5. Corrects rough skin conditions, unless associated with chapping; 
6. Prevents "winter itch" ; 
7. Will work miracles; 
8. Replenishes natural oils; 
(b) 'l'hat by the use of Dalm Argenta one may obtain skin which one bas 

envied In others; 
(o) That Balm Argenta is a competent treatment or etrective remedy tor 

creepy skin or skin Imperfections ; 
(d) 'l'hat the product sold as "Face Value" is a "fountain of youth"; 
(e) That the product sold as "Scalphealth Tonic" stimulates circulation or 

"frees" the scalp of dandrutr; 
(/) That the product sold as "Astringent Lotion" closes the pores, ''firll19 

the skin", or is a "youthifier"; 
(g) That the product sold as "Lemon Cleansing Cream" is "indlspenslble", 

"penetrates deeply", "dissolves impurities", "dissolves embedded dirt and 
hardened secretions", or "penetrates clogged pores"; 

(h) That the product sold as "Skin-Health Tissue Cream" will cause "en
larged facial muscles to respond to its restorative action", or that "uneven 
texture of the t>kln reRponds to its restorative action", or "stimulates vital 
cells" ; or that it possesses a restorative action ; 

( 0 That the product sold as "Cold Cream" ls not "greasy" ; 
(f) That the product sold as "Special Cleansing Cream'' is penetrating; 
(k) That the product known as "Honey Rose Cream", "conditions and re-

juvenates those depp lying tissues which surface creams cannot benefit", or 
that "it floods every pore with all the oils and unguents nece:;;sary to a Io,·eiY 
skin"; 

(l) That the product sold as "Poudre Krank" is "hand-blended", "hand 
made quality", or that "nothing in it can be chemically acted upon by perspl· 
rntlon or skin acids"; or that it "clings perfectly all day and will not cake when 
wearer perspires" ; 

(m) That the product sold as "Odo-Ban" "banisheB" perspiration odor; 
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(n) Thnt the product sold as "Skintone" "rejuvenates" or "stimulates'' the 
skin; 

(o) That the produ('t sold as "Permanent Wayoll" puts "life" into hair, or 
"Prevents falling hair" ; ' 

(p) That the product sold as "Sporicide" relieves all forms of itching and 
Skin irritation instantly, or that it will act as a preventative of or afford re
lief from any or all skin disorders unless limited to the relief of the itching, 
smarting, and burning of the disorder; 

(q) That the product sold as Hair Root Oil invigorates the scalp, loosens 
dandruff or prevents falling hair; · 

( r) That the product sold as "Fix-A-Gloss" acts as a safeguard against 
dandruff. 

The respondent further agreed to cease and desist from-
The use of the words "Hair Root Oil" as a name or designation 

~or any product, unless qualified by some phrase immediately follow
~ng and equally conspicuous that will disclaim any implication that 
It is an oil beneficial for the roots of the hair; 
·. The use of the words "Muscle Oil'' unless qualified by some phrase 
llnmediately following and equally conspicuous that will disclaim 
any implication that its product is beneficial to any muscle of the 
body. (Aug. 27, 1937.) 

01857. Vendor-Advertiser-Poultry & Stock Remedies.-J. H. Oester
haus, an individual doing business under the trade name of Farm
ers Serum & Supply Co., 1612 1V. 16th St., Kansas City, Mo., 
Vendor-advertiser, was engaged in selling Poultry and Stock Rem
~dies and agreed in soliciting the sale of and selling said products 
In interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That respondent's Abortion Vaccine will provide "permanent" protection 
trom abortion ; 

(b) That respondent's combined treatment is a "guaranteed method" for 
Preventing and treating blackhead in turkeys; 

(c) That respondent's remedies will prevent or control poultry diseases, 
Without proper limitation; 

(d) That respondent's products are government licensed, except such prod
Ucts Which are so licensed. (Aug. 27, 1937.) 

. 01858. Vendor-Advertiser-Glass.-Harold 1Yarp, an individual do
Ing business under the trade name of Flex-0-Glass Manufacturing 
Co., 1451 North Cicero Ave., Chicago, Ill., vendor-advertiser, was 
E-ngaged in selling a certain product designated Flex-0-Glass, and 
agreed in soliciting the sale of and selling said product in inter
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That Flex-0-Glass 
1· Matures 2-pound broilers in 8 weeks; 
2. Doubles winter egg production; 
3. Matures laying pullets in 6 months; 
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4. Has a health value that has never been equalled; 
5. Admits far more actual sunlight than glass; 
6. Admits more healthful light than any other material; 
7. Is necessary or essential to raising chickehs; 
8. Is a preventative against diseases; 
9. Prevents roup, or 
10. Puts the sun to work for you; 
(b) That Flex-0-Glass gives hens June sunshine full of egg-making ultra· 

violet rays all winter long; 
(c) That Flex-0-Glass turns chick losses into profits; 

• (d) That a fiock kept under Flex-0-Glass during the winter months are 
less apt to have roup and canker than other fiocks. (Aug. 23, 1937.) 

01859. Vendor-Advertisers-Cosmetics.-Duart Manufacturing Co., 
Ltd., a corporation, 984 Folsom St., San Francisco, Calif., and Duart 
Sales Co., Ltd., a corporation, Humbolt Building, San Francisco. 
Calif., vendor-advertisers, were engaged in selling a face creanl 
designated Creme of Milk, and agreed in soliciting the sale of and 
sellnig said products in interstate commerce to cease and desist fro1n 
representing direcely or otherwise: 

(a) That Creme of 1\Iilk is made from milk unless in direct connection ther~· 
with it is stated that it contains ingredients other than milk olls; 

(b) That Creme of Mill>: is the only face cream that contains "natural oils" 
()r oils that are "most" closely relat!'d to the oils of the human skin; 

(c) That Creme of Milk will banish dryness, coarse pores, blackheads or 
any other skin faults or will do more than 'aid in reducing or modifying soiM 
superficial skin blemishes and disorders; 

(d) That Creme of 1\Iilk will replace the natural oils of the skin; 
(e) That the cells of the lmman skin will drink In Creme of 1\lilk: 
(f) That by using Creme of 1\Iilk an Improvement In one's skin will be noticed 

within any definite period of time ; 
(g) That the use of Creme of 1\Iilk will cause blackheads to melt aw'aY• 

coarse pores to reduce or "blemishes'' of a skin deficient in· natural oil to "baH· 
ish" or "disappear"; 

(h) That Creme of Milk-
1. Is the one perfect creme for the skin; 
2. Will nourish the skin or the pores of the human body; 
3. Has "beautifying" qualities that have never been duplicated or is rich 

with ''beauty-giving" qualities; 
4. Will build up the natural youth-giving oils; 
5. Is the newest and most revolutionary face creme ever developed; 
6. Was developed by Duart; 
7. Wlll penetrate deep into the tissues; 
8. Gives deep down protection; 
9. Banishes lines caused by cold weather aging; 
10. Will refine or nourish every pore ; 
11. Will c'ause skin cells to regain their normal condition; 
12. Is the first really new face creme offered in modern times; 
( i) That with the use of Creme of 1\Iilk the beauty of youthful complex! oilS 

will return ; 
(J) That Creme of Milk is endorsed by the Motion Picture Hairstylists Guild 

()r any other group of persons, unless and until it is a fact that such Guild 
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or group as such or an officer thereof, after being duly authorized so to do, 
has given such endorsement. 

The respondents further agreed to cease and desist from desig
n~ting their product "Creme of Milk" unless in close pro:x.imity there
With and in equally conspicuous terms it is stated that said product 
contains ingredients other than butterfat or milk oils. (Aug. 23, 
1937. 

01860. Vendor-Advertisers-Medicinal Preparation.-1\f. J. Baalmann 
and M. H. Baalmann, a copartnership doing business under the 
trade name of Tysmol Co., 1263 Mission St., San Francisco, Calif., 
Vendor-advertisers, were engaged selling a medicinal preparation 
designated Tysmol Absorbent, and agreed in soliciting the sale of 
nnd selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That this healing preparation is quickly absorbed through the pores 
of the skin; 

(b) That the application of Tysmol will-
1. Usually "stop" pnins at once; or 
2. Cause the last trace of soreness to disappear at once; 
(c) That Tysmol is a penetrating emollient which goes in through the pores; 
(d) That the application of Tysmol to the arms, neck, legs or thighs will 

"rid" one of aching rbeumatlc pains; 
(e) That the application of Tysmol to the affected parts will cause all 

tnlsery to cease ; 
(f) That Tysmolis a powerfully penetrating absorbent which goes in through 

the Pores and quickly reaches the burning, aching tissues; 
(g) That the application of Tysmol should cause those stubborn pains in 

the back, of t11e neck, ttbout the shoulder blade, face or head, In the fore
arm. and fingers, or extending down the thigh to the toe tips to disappear, 
Unless limited to such pains when superficial and due to exposure; 

(h) That the applicntion of Tysmol should "free" one from soreness, swelling, 
Stiffness or tenderness of the muscles or ligaments, unless limited to such 
conditions when superficial and due to exposure. (Aug. 27, 1937.) 

01961. Vendor-Ad-vertiser-Medicinal Devices.-Harold ·wells Turner, 
an individual, trading as Health Supplies Co., 1133 Broadway, New 
1'" ork, N. Y., vendor-advertiser, was engaged in selling devices desig
nated Dr. Wright's Irrigation Outfit and the Wilhide Exhaler, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That the use of Dr. Wright's Irrigation Outfit will keep the inside of the 
body or the colon clean; or constitutes an internal bath; 

(b) That failure to keep the inside of the body clean, and free from impuri
ties Will necessarily cause indigestion, appendicitis, biliousness, headache, rheu
lllatism, colds, catarrh, sore throat, influenza, la grippe, pneumonia, malarial 
and an kinds of fevers and other disorders, typhoid, typhus, scarlet fever, piles, 
dyRentery, lung and throat troubles, boils, and carbuncles, or that the best 
I>hyslcians now say that nearly all diseases come from an OYerloading of the 
system with an accumulation of retained impurities; 
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(c) That every dose of physic sets up an irritation the whole length of the 
intestinal tract and renders the digestive functions weak and disordered; 

(d)l That the colon can be effectively washed only by the use of Dr. Wright's 
New Colon Syringe; 

(e) That the use of Dr. Wright's Irrigation Outfit is absolutely free from all 
objections, or that the "New Internal Bath" is superseding all other methods: 

(f) That the use of the high enema In routine of practice by Dr. Wnght bas 
led to the general introduction of what Is known as Dr. Wright's Colon Syringe: 

(g) That all physicians familiar with the results that come from the use of 
the high enema as used in the hospitals recommend the use of Dr. Wright'S 
new colon syringe for cleansing the system from impurities; 

(h) That irrigation alone can flush and cleanse the intestinal pouches of 
dangerous bacteria ; 

( i) Tba t more advanced doctors who look to natural methods of healing 
rather than drugs and serums are convinced that colonie irrigation is the onlY 
sure way of checking autointoxication; 

(J) That colonic irrigations flush the sides of the intestinal walls leaving 
them toned up thus preventing absorption; 

( k) That thousands of cases are on record where colonic Irrigation baS 
caused the patient to improve where all other forms of treatment bad failed: 

(l) That use of Dr. Wright's Irrigation Outfit will add years to the life, 
or remove the poisons that have been accumulating in the system for ages; 

(m) That Toxemia is the cause of hunian 'illness; 
(n) That use of Dr. Wright's Irrigation Outfit constitutes a new and im

proved method of flushing the colon and administering an enem!l ; 
( o) That use of Dr. Wright's Irriga tlon Outfit will afford relief from 

troubles that have become chronic and supposed to be incurable; 
(p) That use of Dr. Wright's Irrigation Outfit will cure those suffering 

from consumption, rheumatism, catarrh, constipation, dysentery in its worst 
forms, emaciation, obesity, female di!i!orders, billousness, kidney troubles, bead· 
aches, nervousness, etc. ; 

( q) That appendicitis, diarrhoea, all forms of fever and nearly all acute 
diseases can be prevented or immediately relieved by the use of Dr. Wright's 
Irrigation Outfit, or that it removes the cause of such ailments; 

(r) That Dr. Wright's Irrigation Outfit will cure progressive self-poisoning; 
(s) That Dr. Wright's Irrigation Outfit is an effective treatment for colds, 

biliousness, sick headache, neuralgia, dysmenorrhoea, chlorosis, gastritis, dys
pepsia, persistent constipation, congestion and inflammation of the kidneys and 
bladder, cholera infantum, summer diarrhoea, convulsions, infantile colic, cholera 
morbus and Intestinal infusoria : 

(t) That use of Dr. Wright's Irrigation Outfit is advisable for pneumonia, 
la grippe, bilious colic, gastritis, inflammation of the liver, intestinal catarrh, 
obstruction of the intestines in all cases, gall stones, paralysis and cancer of 
the stomach; 

(u) That daily flushings should be resorted to at the outset of every disease 
for at least one week, or until there is improvement, and then every other 
day and finally once a week until fully recovered; 

( v) That Dr. Wright's Irrigation Outfit is a competent treatment for in· 
1lammation of the bowels, womb, ovaries, bladder or kidneys, or a competent 
treatment for fevers : 

(w) That use of Dr. Wright's Irrigation Outfit will cause a cold to disap· 
pear, or convert influenza or grippe into a simple mild attack; 
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· (:!') That use of Dr. Wright's Irrigation O'utfit will cause neuralgia, gout 
and rheumatism to yield gracefully, or constitute a competent treatment for 
Jaundice and rheumatism; 

(y) That use of Dr. Wright's Irrigation Outfit will speedily remove the 
-cause or check the course of diarrhoea, cure cholera lnfantum, and usually 
abort an attack of inflammation of the kidneys in a few days; 

(z) That Dr. Wright's Irrigation Outfit constitutes a competent treatment 
for gall stones, inflammation of the liver, bowels, appendicitis, etc., and all 
<liseases located above the bowels; 

(aa.) That use of Dr. Wright's Irrigation Outfit will usually abort mental 
attacks in the case of incipient insanity, or constitute a competent treatment 
for nervous disorders : 

(bb) That use of Dr. Wright's Irrigation Outfit constitutes a competent 
treatment for worms, convulsions, and intestinal irritation, permits fevers to 
be avoided, and benefits every disease by its use; 

(cc) That the use of Dr. Wright's Irrigation Outfit will eradicate the cause 
Of disease originating in the alimentary canal; 

(dd) That flushing the colon is not debilitating in any case; 
(ee) That the use of Dr. Wright's Irrigation Outfit will preserve the health, 

or is a competent treatment for acute and chronic diseases; 
(ff) That the use of the Wilhide Exhaler constitutes scientific deep breath· 

ing and lung culture; 
<oo) That advantages of the Wilhide Exl1aler are manifold; that its use 

strengthens the Itings, adds to the power of the voice, promotes the power of 
resisting disease, !'specially pulmonary disease, improves the entire health of 
the user, or is more effective than any other device known to physical culture 
for such purposes ; 

( hh) That the Wilhide Exhaler is a great Improvement over any breathing 
tubes that have ever been made; 

( ii) That tlJe \Vilhide Exhaler constitutes a complete pocket gymnasium; 
(Jj) That use of the Wilhide Exhaler will widen and strengthen the six 

DJil!ion air cells in the lungs, increase their capacity and strengthen tlJe elasticity 
ot their tissue; 

(kk) That the daily use of the Wilhide Exhaler for a short time insures a 
habit of deep· breathing without its use; 

(ll) That the use of the Wilhide Exhaler has most favorable results for 
eatarrhal affections, enlarging the lungs, strengthening the vocal chords, and 
gh-!ng staying power to the l'Oice; · 
· (mmt) That the Wilhide Exhaler is the only hope of many; that it has cured 

Others and will cure the user; that daily use for months and even yl'ars may 
be necessary to establish a permanent cure, but faithfulness in its use will win 
its sure reward-health ; 

(nn) That the use of the Wilhide Exhuler can never prove harmful. 

The respondent further agreed to cease and desist from repre
senting directly or otherwise, that any ordained clergyman is con
nected with his business when such is not the case. (Aug. 27, 1937.) 

01862. Vendor-Advertisers-Tires.-Max Gordon, J. H. Levin, and 
J. J. Becker, copartners trading as Economy Tire and Rubber Co., 
~615 Grand Ave., Kansas City, Mo., vendor-advertisers, were engaged 
1~ · selling reconditioned tires designated Economy Reconditioned 
'l'Ires, and agreed in soliciting the sale of and selling said product 
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in interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That respondents' tires are guaranteed or that purchasers are protected 
by a guarantee unless in direct connection with such statement and in equallY 
conspicuous type there are also stated all material conditions imposed upon 
the purchaser including the requirement that transportation charges must be 
paid by the purchaser: 

(b) That respondents' reconditioned tires are offered at certain specified 
prices unless in direct connection with such offer and 1n equally conspicuous 
type it is also stated that such prices are F. 0. B. with the shipping point 
indicated or that the purchaser is required to pay transportation charges in 
addition to the prices quoted. (Aug. 20, 1937.) 

01863. Vendor-Advertiser-Medicinal Preparation.-B. Gordon, an in· 
dividual trading as Vital Herb Products, Brooklyn, N. Y., vendor· 
advertiser, was engaged in selling a medicinal preparation desig· 
nated Vital Herbs, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre· 
senting directly or otherwise: 

(a) That the use of respondent's products will give the user illct·eased 
health or energy; 

(b) That the use of respondent's products is a natural, quick way or exclu· 
sive method for men who want pep : 

(c) Thnt the respondent will furnish confidential information for a 3¢ stamP 
to men who want pep: 

(d) That respondent's products contain sex secrets of youth or increases or 
develops vigor and vitality or gives better control: 

(e)l That respondent's method is recommended by Doctors or has given 
excellent results among Doctors or in clinics: 

{f) That respondent's Herb Tabs have aphrodisiac properties; or are an 
excellent stimulant or have real merit as "pep" tablets. 

The respondent further agreed to cease and desist from designating 
his herb tabs as "Spanish" or any other designation that would lead 
to the belief that said products are made in or imported from Spain 
or of Spanish origin. (Sept. 2, 1937.) 

01864. Vendor-Advertiser-Medicinal Preparation.-Bristol-Myers Co., 
a corporation, International Building, Rockefeller Center, New York, 
N.Y., vendor-advertiser, \vas engaged in selling a certain preparation 
designated Minit-Rub, and agreed in soliciting the sale of and selling 
~:aid product in interstate commerce to cease and desist from repre· 
senting directly or otherwise: 

(a) That ~Unit-Rub affords double relief from chest colds, unless limited 
to relief from the symptoms associated with, or resulting from, chest colds; 

(b) That Minit-Rub will penetrate to the muscles; 
(c) That Minlt-Rub will penetrate deep Into the pores; 
(d) That ~Unit-Rub wlll afford "long-lasting" relief; 
(e) That Minlt-Rub ls a "special" analgesic, or contains drugs other than 

those commonly used 1n analgesics ; 
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(f) That !llinit-Rub contains pain soothing ingredients that act ''at once" 
in affording relief ; 

(g) That !!Iinit-Rub will stimulate the circulation at the seat of the trouble, 
Unless limited to indicate that such circulation will result from the use of 
l\finit-Rub where the seat of the trouble is superficial and not muscular; 

(h) That Minit-Rub will relieve the discomfort of improper breathing due 
to colds, better than any other preparation; 

( i) That !!Iinit-Rub will overcome insomnia, or is efficacious for said condi
tion unless due to excited nerves; 

(j) That !!Iinit-Hub will relieve throbbing headaches, unless limited to in
<licate throbbing headaches due to nerve disturbances or nasal congestion. 
(Sept. 7, 1937.) 

01865. Vendor-Advertiser-Medicinal Preparations.-Lester F. M. 
Storm, an individual, trading as Chicago Laboratory Products, Chi
cago, Ill., vendor-advertiser, was engaged in selling certain prepa
rations designated Vitamin E Oil, Liquid Prolong-It, and Cream 
Prolong-It, and agreed in soliciting the sale of and selling said prod
U~t in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That vitamin E is-
(1) Necessary for normal sex functioning in humans; 
(2) The natural way to gain new sex power; 
(b) That a lack of vitamin E leads- to or causes
(1) Loss of vigor or sex power in humans; 
(2) Sexual frigidity or sterility in women; 
(3) Impotence or sexual wealmess in men; 
( 4) Testicular deterioration in men; 
(5) D!.'generation of the accessory sex organs in men; 
(c) That lack of vitamin E in women will prevent or adversely affect the 

bearing of children; 
(d) That by the use of vitamin E Oil-
(1) Disorders of the' sex organs may be "corrected" or "prevented" In 

hun1nns; 
(2) Women, subject to habitual miscarriage or abortion, are enabled to go 

through pregnancy normally; 
(e) That science has definitely id!.'ntified the food vitamin E as t11e vitnmin 

that gives the sex power in humans; 
(f) That Vitnmin E Oil will "correct" vitamin E deficiency; 
(g) That the use of the products, "Liquid Prolong-It" or "Cream Prolong-lt"
(1) Enables men to enjoy life more; 
(2) Giws one that control tlwt wins women's admiration; 
(3) Assures men staying power; 
<h) That "Liquid Prolong-It" or "Cream Prolong-lt"
(1) "prewnts prematurity"; 
(2) "Avoids embarrassment" or "Avoids disappointment"; 
(3) Can be relied upon. (Sept. 13, 1937.) 

}l 018GG. Vendor-Advertiser-Medicinal Preparation.-Sherwood-.Arthur 
harmacal Co., Inc., a corporation, trading as S. Arthur Co., 306 

~loyd lluilding, Kansas City, Mo., vendor-advertiser, was engaged 
tn selling a certain medicinal prepamtion designated Glando Tablets, 
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and agreed in soliciting the sale of and selling said product in inter
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That Glando will produce a noticeable hnprovement wlthln 10 days; 
(b) That the use of Glando will wake up the glands of men; 
(c) That when nature won't revive the glands Glando will; 
(d) That through the use of Glando one can regain physical vigor; 
(e) That Glando will correct or prevent premature old age or arouse tbe 

vital forces; 
(f) 'l'hat G!ando will help those who are suffering from prematurely old or 

weakened glands to "come back" ; 
(g) That Glando is a competent treatment or effective remedy for those 

suffering from youthful indulgence, or tired weak or subsecreting glands; 
(h) That the ingredients of Glando tend to revive the entire masculine 

system; 
( i) That the compounded ingredients of Glando will increase the secretion 

of the body glands, nourish them back to health or increase the sexual tone; 
(f) Directly or inferentially that the use of Glando is indicated for loss of 

vitality, vigor or energy ; lack of sexual tone ; low blood pressure ; mental de· 
pression; sluggish mind; physical weariness, hardening of the arteries; pre· 
mature old age or presenility; 

(k) That Glando is the result of much research and experimentation or was 
devised by science ; 

(l} That Glando Is a tonic for the entire endocrine system. (Sept. 21, 1937.) 

01867. Vendor-Advertisers- Medicinal Preparations.- Raymond C. 
Grandone, Janet Grandone, and H. G. Grandone, copartners trading 
as Grandone's Laboratory, and as H. G. Grandone, Son & Co., 1434 
Market St., Harrisburg, Pa., vendor-advertisers, were engaged in 
selling certain medicinal preparations designated Herbolax, Charn1· 
o1Ia Tea, Grandone's Super Salve, Grandone's Cornoff, Grandone's 
N avidin, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That Gran<lone's Herbolax "ends'' constipation, or that the use of it 
enables one to "free" himself from constipation; 

(b) That Gramlone's Herbolax is a competent remedy in the treatment of 
lwaduche or "that tired feeling"; 

(c) That the use of Grandone's IIerbolux atl'ords one a great oppo1·tunitY 
to build h<>alth or vitality, or that 1t is a wonderful discovery; 

(d) That "results" are "guaranteed" where only a money-buck agreement 
Is Intended ; 

(e) That Glilndone's Cornoff removPs soft corns or "assures" comfort to the 
fef't; 

(f) That the uf:e of Grandone's !\avidin: 
1. Iucrruses weight; 
2. F11ls out wrinkled skin; 
3. BrlghtPus hair, eyPs or ,;klu; 
4. Helps to stimulate mental action; 
5. Eases ovPr-excltable npn·es; 
G. Gin's pep to nervous people; 
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7. Preserves youth ; 
8. Feeds starved glands; 
9. Makes one sleep better ; 
(g) That by the use of Navidin one may start enjoying good health; 
(h) That by the use of Natural Iodine thousands, or any specified number of 

Persons, have found relief from: 
1. Stomach, kidney or bladder disorders; 
2. Anemia; 
3. Goitre; 
4. Premature aging; 
5. Skin disorders; 
6. Acidity. 

The respondents further agreed to cease and desist from the use 
of the word "Laboratory" as a part of their trade name until such 
time as they shall maintain a research or commercial laboratory as 
the term is construed and accepted by scientists generally. (Sept. 
21, 1937.) 

01868. Vendor-Advertiser-Sign Letters.-J. R. Bourdeau, an indi
vidual trading as Metallic Sign Letter Co., 431 N. Clark St., Chicago, 
Ill., vendor-advertiser, was engaged in selling Sign Letters, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

From the use in his advertisements and advertising matter of the words 
"gold" or "silver", either alone or in connection or conjunction with the word 
"metallic", or any other word or words, or in any way, so as to import or imply, 
or Which may have a capacity or tendency to confuse, mislead or deceive pur
chasers into the belief that said products are made or composed of gold, in 
\Vhole or in part, or are made or composed of silver, in whole or in part, when 
SUch is not the fact. 

The respondent in soliciting salespersons or dealers in aid of the 
sales of such merchandise, further agreed : 

(a) Not to make unmodified representations or claims of earnings in excess 
Of the average earnings of respondent's active full-time salespersons or dealers 
achieved under normal conditions in the due course of business; 

(b) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respond
ent's salespersons or dealers under normal conditions in the due course of 
business· 

(c) N~t rto represent or hold out as maximum enrnings by the use of such 
expressions as "up to," "as high as" or any l'quivalent expression, any amount 
In excesi! of what has actuolly be{'n accomplished by one or more of respond
~nt•s salespersons or deniers undl'r normal conditlous In the due course of 
U~lness; and 

1 
(d.) Thot in future advertising where a modifying word or phrase is used 

n dtrect connl'ction with a sp{•cltlc claim or representation of earnings, such 
\Vord or phrase shall be printed in type equally conspicuous with, as to form, 
and a-t ll'ast one-fourth the size ot. the type used in printing such statement or 
l'epresen1atlon of earnings. (Sept. 21, 1937.) 

018GD. Vendor-Advertisers-Medicinal Preparation.-~!. J. Baalmann 
and M. II. Daalmann, copartners doing business under the name of 
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J. Baalmann, Manufacturing Chemist, 1263 Mission St., San Fran
cisco, Calif., vendor-advertisers, were engaged in selling a certain 
medicinal preparation designated Baalmann's Gas-Tablets, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Baalmann's Gas Tablets are a competent tt·eatment or effective 
remedy for: 

1. Nervous indigestion; 
2. Gastric Neurasthenia ; 
3. "All gone" feeling at the pit of the stomach; 
4. Extreme nervousness ; 
5. Gas pains in chest ; 
(b) That Baalmann's Gas Tablets are a competent treatment or effective 

remedy for the following conditions unless such conditions are due to the 
accumulation of gas in the stomach or intestinal tract; 

1. Heartburn ; 
2. Sour risings; 
3. Bloating; 
4. Drowsiness after meals; 
5. Headaches ; 
6. Dizziness or labored breathing; 
7. Nausea; 
8. Belching ; 
9. Palpitation; 
10. Gnawing pain at pit of stomach; 
(c) That by the use of llaalmann's Gas Tablets one may: 
1. "nid" one's self of gas in the stomach and bowels; 
2. Obtain "lasting" or "genuine" relief; 
3. Prevent all bad effects from gas; 
(d) That Baalmann's Gas Tablets promote the functional activity of the 

stomach, and assist digestion or Improve the appetite. (Sept. 22, 1937.) 

01870. Vendor-Advertiser-Radio Tube.-The Perfect l\Ianufacturing 
Co., a corporation, trading as R. E. Engineers, Madison Road at 
B. & 0. R. R., Oakley, Cincinnati, Ohio, ven<lor-advertiser, was en· 
gaged in selling a radio tube designated Add-A-Tube, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That the use of respondent's Add-A-Tube will give long('r life to 
radio tubes ; 

(b) That respondent's Add-A-Tube will Improve radio reception unless limited 
to improvement of rec('ptlon in the older types of radios; 

(c) That the ust>r of l'('><pondent's Add-A-Tube will receive broadcasts troJll 
domestic or Foreign stations not previously received; 

(d) That respondent's Add-A-Tube will bring one's radio "up-to-date"; 
(e) That respondent's Add-A-Tube will give any radio the same tone, sharP· 

ness of S('lectlvity or static free reception ns the latest, most expensive set 
on the market; 

(f) That respondent's Add-A-Tube will improve reception on every type 
of set; 



STIPULATIONS 1631 

(g) That respondent's Add-A-Tube will give one's radio automatic volume 
rontrol; 

(h) That respondent guarantees clear local or distant reception with the 
Use of Add-A-Tube; 

(i) That respondent's Add-A-Tube will enable the user to tune out local 
stations and tune in distant stations unless limited to reduction of interfer
ence from local stations; 

(j) That respondent's .Add-A-Tube will cut out static, distortion or inter
ference unless limited to a reduction of distortion or interference in many older 
types of radios. (Sept. 22, 1037.) 

01871. Vendor-Advertiser-Moth Proofing Compound.-Nish A. Jam
g?tch, an individual trading as Nish A. Jamgotch Co., 2628 Henne
~In Ave., Minneapolis, Minn., vendor-advertiser, was engaged in sell
Ing a certain moth proofing compound designated 1\fothola, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That respondent's product l\Iothola is an effective moth proofing treat
lll.ent or affords permanent protection against moths ; 

(b) That the odor in most moth proofing compounds is the moth destroying 
Property or that when the odor is gone the moth proofing Is gone; 

(c) That the use of l\Iothola insures safety from moths; 
(d) That the moth preventive properties of 1\lothola will resist any cleaning 

lllethod. (Sept. 22, 1!)37.) 

. 01872. Vendor-Advertiser-Medicinal Preparation.-Sara B. Plant (an 
Individual), operating under the trade name of Cravex Co., P. 0. 
Box: 942, Burbank, Calif., vendor-advertiser, was engaged in selling 
~ medicinal preparation designated Cravex, and agreed in solicit
lng the sale of and. selling said. product in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) By direct statement or by reasonable inference, that Cravex is a cure 
for alcoholism, or that it will

!. "Stop" drink habit; 
2. Cause the craving for liquor to disappear; 
(b) Thnt Cravex will have any effect directly on the liquor habit unless 

e'C)'Jressly limited to soothing the nerves and Improving the appetite; 
C (c) That a patient will lose his craving for liquor by the administration of 

ravex Without his lmowledge. (Sept. 23, 1037.) 

01873. Vendor-Advertiser-Course in Hypnotism.-F. Ellerton Smith, 
an individual trading as Fernando Publishing Co., Springfield, Mass., 
Vendor-advertiser, was engaged in selling a course in hypnotism, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from represP-nting directly or otherwise: 

(a) Thnt the method Is the "New Swiss" method; 
( b l Thnt "no matter whnt your 8tatlon In life may be you need this knowl

edge to ri~e from low to high and from high to higher"; 
1~8t2tm--an----105 
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(c) That the course will enable one to: 
1. "Control your destiny" ; 
2. "Influence others to do your bidding"; 
3. "Cure the sick"; 
4. "Gain her love and keep it"; 
5. "Acquire the re!'pect of the community and of your friends and relatives"; 
6. "Become a magnetic healer" ; 
7. "Become a power among men": . 
8. Become "qualified as a hypnotist" ; 
9. "Overcome obstacles of every sort" ; 
10. "Gratify every ambition you have"; 
11. "Win the friendship and love of <?thers"; 
12. "Be happy though married"; 
13. "1\fould the character of your children" or to "correct vicious and bad 

habits in them and in grownups; 
14. "Cure disease of any sort without medicine;" 
15. "Cure headaches, rheumatism, neuralgia, constipation and hundreds of 

other nervous or functional disorders"; 
16. Cure "stammering, stuttering, eye-blinking, cigarette habits, drinking, 

smoking, chewing, cocaine, morphine, St. Vitus Dance"; .: ' 
17. "Cause a person or a number of persons to change their minds to suit 

your convenience"; 
18. "Produce Sleep" or to "put a person to sleep who may be a thousand 

miles from you and make him do your bidding"; 
19. "Hypnotize by mail"; 
20. "Hypnotize by telephone"; . 
21. ''Hypnotize by telegraph" : 
22. "Produce anaesthesia in the whole body so as to perform a mnjor 

operation"; 
23. "l\Iake any part of the body Insensible to pain while the subject iS 

awake"; 
24. "Cause any set of muscles or all of them to become perfectly rigid so 

as to support enormous weights without injury to the body"; 
25. "Put any subject to sleep for a long time (from twenty four hours to 

two week~J) without any trouble to the subject"; 
26. "Change the character of anyone"; 
27. "Change the pulse beat in the subject"; 
28. "Cause a person to have two different pulsebeats at one and the same 

time"; 
2!). "Cure after everything else fails" ; 
30. "Cure and produce wonderful results in all functional aliments without 

the aid of hypnosis"; 
31. ''Keep well" ; 
32. •·nel!cve pain" ; 
33. "Cure diseases that have baffled the best medical practitioners"; 
(d) That respondent guarantees "results"; 
(e) That the course is practical or that it is not theoretical; 
(f) That the conr,;e will f'nnble one to hypnotize any definite number or 

pcrrPntage of persons; 
(g) That the course will enable one to develop an iron will power or an 

lrresi&tlble wlll power ; 
(h) That the conr;;e will Pnn ble one to control the desires of others or to 

influence their every action and thought; 
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(i) That the course will make one successful or the master of every situation; 
(j) That the course will enable one to sell goods when all others fail; 
(k) That the course will enable one to cure one's self of sickness or to 

hypnotize one's self at will or to become magnetic, invincible or powerful; 
{l) That the course will enable one to have teeth extracted painlessly or to 

have operations performed painlessly; 
· ( m) That the course will enable one to hypnotize "instantly like a flash"; 
(n) That the course is different from all other methods or that it is 

llufai!ing; 
(o) That the course is a course in magnetic "healing"; 
(p) That the course will ennble one to build up a large practice or a big 

income or to ''cure and keep in good health your entire family and friends"; 
( q) That the course will enable one 1:o be successful in everything; 
(r) That hypnotism is absolutely harmless; 
(s) That hypnotism is of untold benefit to pprsons suffering from disease 

or habits· 
{t) Th~t a knowledge of the laws of suggestion and hypnotism is essential 

to one's moral or financial success ; 
( u) Thn t by use of the course H is impossible for one to fail; 
( v) That the course will cure one of disease or the use of drugs or alcohol; 
(w) That the course will enable one to "induce anyone to buy what you want 

to sell"; 
(~) That the course will enable anyone to write what another says while 

asleep; 
(y) That the course is a compe1eut treatment or an effective remedy for 

rheuniatism, neuralgia, earache, heart trouble, paralysis, indigestion, fever, eye
trouble or general debility ; 

(z) Inferentially or otherwise that the course is approved by any branch of 
the U. S. Government. 

The respondent further agreed to cease and desist from use of the 
~ords "Dr." or "Doctor" as a descriptive term for himself, unless it 
Is clearly stated in connection therewith that respondent is a doctor 
of dental surgery. 

The respondent further agreed to cease and desist from the use of 
the words "Institute of Science," alone or in any combination thereof 
ns a part of his trade name. 

The respondent further agreed to cease and desist from the use 
of the word ''professor" as a title for or as a descriptive term for 
himself or for any person who has been or is presently connected 
with him in business or for the author of the course. (Sept. 23, 
1937.) 

01874. Vendor-Advertiser-Magazines and Booklets.-Resolute Publi
cations, Inc. (a corporation), 404 Fourth Ave., New York, N. Y., 
Vendor-advertiser, was engaged in selling magazines and booklets. 
and ngreed in soliciting the sale of nnd selling said products in inter
state commerce to cease and desist from representing directly or 
otherwise: 

(a) 'l'hat the "Great 1\!aster Course" or "Fourteen Lesson Course" or any 
other article is given to anyone "free" so long as the recipient Is required to 
EiUbsct·ibe and pay for a magazine in order to oiJtuin the "ft·ee" article; 



1634 FEDERAL TRADE COMMISSION DECISIONS 

( b )• That the "Great Master Course" or "Fourteen Lesson Course" or a 
study ot psychology-

1. Will enable one to obtain happiness, love, buoyant health or security; 
2. Will "free" one from the fetters of fear, worry, habit, inferiority complex, 

or failure; 
3. Will enable one to so train and direct his "other self" so that it will do 

one's bidding; 
4. Will get for one the cherished things of life-physical, mental and spiritual; 
5. Is the complete key to life's supreme prizes ; 
6. Will ennble one to climb to superb heights of triumphant Uving; 
1. Will enable one to rise to complete self mastery ; 
8. Will enable one to "throw off'' fear, inferiority, worry, disease and to 

replace. tbem with health, happiness and splendid prosperity; 
9. "Is worth a million dollars"; 
10. Is the "supreme inspiration" of life; 
11. Means the beginning of a new and happier life; 
12. Will do what a dozen doctors have failed to do; 
13. Will rid one of the tobacco habit; 
14. Will revolutionize all of life; 
15. Will bring about universal happiness, health and prosperity; 
16. Will reveal one's hidden powers ; 
11. Embraces the best that has ever been written; 
18. Brings about "astonishing heal!ngs"; 
19. Solves domestic difficulties; 
20. A verts divorces ; 
21. Brings about finnncial independence; 
22. Achieves supreme happiness; 
23. Reveals latent powers; 
24. Shows the infallible laws of success; 
25. Teaches one how to banish conditions that depress, discourage and defeat; 
26. Builds up one's personality; 
27. Shows how to. rise to supreme heights of personal and social power; 
28. Awakens the sleeping giant within one; 
29. Tells how to climb to the realization of the loftiest aspirations; 
30. Reveals the complete laws of self-mastery and the mastery of any hostile 

factor In life; 
31. Enables one to break destructive habits at will; or 
32. Enables one to understand and/or control sex. (Sept. 23, 1937.) 

01875. Vendor-Advertiser-Dental Freparation.-Earle J. Hansch, an 
individual trading as Snugfit Co., Los Angeles, Calif., vendor-ad· 
vertiser, was engaged in selling a dental preparation designated 
Snugfit, and agreed in soliciting the sale of and selling said product 
in intPrstate commerce to cease and desist from rPpresenting directly 
or otherwise: 

(a) Th'at by use of the product one can ''correct" plate trouble; 
(b) That by use of the pt·oduct one can "overcome" loosening or slip11ing ol 

the plates; 
(c) '!'hat the product fills In "all" depressions; 
(d) That the product gives a "perfect" adaptation of plate to mouth tissues: 
(c) That by use of the produet the suction necessary to hold the plate In 

posi tlon will come ; 
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(f) That the product relines the plate to fit the "exact" crevices of the 
mouth; 

(g) That by use of the product "Thet·e's just no more slipping"; 
(h) That any comfort which may be derived by use of tbe product is 

Permanent; 
( i) That nothing will remove the product from the plate except the solvent; 
(j) That one can entl plate trouble with the product. (Sept. 24, 1937.) 

01876. Vendor-Advertiser-Massage Devices and Ointment.-Foster 
Manufacturing Co., a corporation, Elyria, Ohio, vendor-advertiser, 
Was engaged in selling an ointment designated Meco-Sazh and devices 
designated Meco-Sazh Body :Machine, 1\Ieco-Sazh Head Massage 
Machine and Meco-Sazh Hand Pads, and agreed in soliciting the sale 
of and and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That either of respondent's products 
1. Grows Hair· 
2. Makes one f~el 100% all day; 
3. Keeps one from losing his hair ; 
4. Stops dandruff accumulation; 
5. Stops dandruff; 
6. Peps one up ; 
7. Keeps the scalp healthy, unless limited to scalp conditions due to lack of 

normal blood supply in the scalp area; 
8. Saves hair, unless limited to loss due to lack of normal blood supply in the 

liicalp area; 
9. 1\eeps t11e skin in a healthy condition, unless ill health is due to lack of 

blood quantity or quality in that area; 
(b) That respo11dent's ointment Meco-Sazh 
1. Is rich in vitamin D; or 
2. Brings back natural color w the hair ; 
(c) That the 1\Ieco-Sazh Body 1\Iachine offers one the same as the "constant" 

attendance of an expert masseur; 
(d) That getting blood to the scalp effects a cure of dandruff or other hair 

ltihnents; 
(e) That overweight is more serious than underweight, unless limited to 

Persons past middle age ; 
(f) That putting on fat in the wrong places is an indication of let-down 

in muscular tissue condition ; 
(g) That diet or fasting impair physical or mental alertness; 
(h) That dandruff cannot exist where the supply of blood keeps the scalp 

Skin healthy. 

Respondent further stipulates and agrees to cease and desist from 
llsing the term "nutriment" to designate or describe its ointment and 
from otherwise representing that said ointment will nourish the skin 
or flesh. (Sept. 24, 1937.) 

01877. Vendor-Advertiser-Correspondence Course in Taxidermy.-Al
fred C. Schmidt, an individual doing business under the trade name 
of Schmidt School of Taxidermy, 141 North Main St., Memphis, 
'I'enn., vendor-advertiser, was engaged in selling a correspondence 
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course in taxidermy, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre· 
senting directly or otherwise: · 

(a) That respondent "guarantees"-
1. He can teach anyone by mail to mount animals and birds or to tan hideS; 
2. Satisfaction to his students; 
3. His course to be the finest regardless of the cost of other similar courses; 
4. To teach taxidermy to anyone easily and quickly; 
(b) That the advertised price of his course is made as a "limited offer" or 

otherwise limited as to time of acceptance, or otherwise, when said price 
is the regular price of said course and no limitation as to the acceptance there
of exists; 

(c) That respondent gives a "free" diploma after completion of his course, 
when the price of said diploma is included in the price charged for the course: 

(d) That 30,000 books comprising his course or any other specified number 
were sold during any particular year, unless such figm·es are supported bY 
evidentiary facts; 

(e) That the rankest amateur can do splendid work right away upon receipt 
of respondent's course ; 

(f) That respondent's school is the only school of taxidermy with a prac· 
tieing professional taxidermist as its head. 

Respondent further agreed in soliciting the sale of said commodity 
in interstate commerce to cease and desist from issuing and award· 
ing diplomas to purchasers of said course unless and until such pur· 
chasers are required to demonstrate their knowledge of the art of 
taxidermy by passing appropriate examinations or meeting othel' 
adequate requirements. (Sept. 24, 1937.) 

01878. Vendor-Advertiser-Dental Plates.-L. C. Cleveland, an indi· 
vidual trading as Dr. Cleveland, and Dr. L. C. Cleveland, E. St. 
Louis, Ill., vendor-advertiser, was engaged in selling dental plates, 
and agreed in soliciting the sale of and selling said product in inter· 
btate commerce to cease and desist from representing directly or 
otherwise: 

(a) That it is easier for a layman to take impressions than for "someone 
to do it for you"; 

(b) That "results" are guaranteed; 
(c) That the plates will correct stomach troubles or ailments; 
(d) Infet·entially or otherwise that the plates will correct an old or wrinkled 

r.ppearance; 
(e) Thnt one's health depends on good fitting plates; 
(f) That the plates will be proper or "fine" fitting; 
(g) That the plates will restot·e natural contour; 
(h) That the plates will build up sagging muscles; 
(i) That any offer Is limited unless a definite period or time is sPt and 11li 

offers to purchase under the offer received after the expirntlon of such ti1ue 
vre refused. (SPpt. 24, 10;.1.7,) 

01870. Vendor-Advertiser-Medicinal Preparation.-:.\!. R. Temple, nn 
individual operating under the trade name of The Dartow Co., 
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Topeka, Kans., vendor-advertiser, was engaged in selling a certain 
rnedicinal preparation designated Dr. Robinson's Foot Powder, and 
tgreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Dr. Robinson's Foot Powder constitutes a competent treatment or 
au effective remedy for athlete's foot tinless specifically limited to relief of 
1(•Cill manifestations and symptoms thereof; 

(b) That this product will afford relief in all cases in which the "feet are 
hurting • • • desperately"; 

(c) That this preparation is "guaranteed"; 
(d) That Dr. Robinson's Foot Powder is a competent treatment or an ef-

fective remedy for 
1. "Bad feet," or 
2. "Tired, aching and smelly feet" ; 
(e) That fifty percent of all people have athlete's foot. (Sept. 24, 193.7.) 

01880. Vendor-Ad vertiser-lVIedicinal Preparation.-Excelsior Labora-
tory, Inc., a corporation, 205 East 42nd St., New York, N.Y., vendor
advertiser, was engaged in selling a certain medicinal preparation 
designated D. Gosewisch's Garlic Tablets, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That D. Gosewisch's Garlic 'I'ablets are of any value in the treatme1o1t 
~~ high blood pressure unless such representation is limited to the relief of 
lzziness, headaches, or other symptoms accompanying high blood pressure, or 

to the relief of high blood pressure, when used continuously and in specified 
doses nt prescribed intervals; 

(b) 'l'hat this product will "rid" the system of toxins or of anything else; 
(c) That it will be of any appreciable value in preventing "old age 

ll!Jments" · 
l' (d) Th~t this product constitutes a competent treatment or an effective 
emedy for-
I. Gastric disorders: 
2. Intestinal putref;ction; or 
3. "Other distressing symptoms" ; 
(e) That this product or any element thereof will
l. Normalize glandular action; 
2. Purify the blood stream; 
3· Adequately supply minerals needed by the body; or 
4· Neutralize poisons in the system; 
(f) That this product is an antiseptic; 

t (g) That this product gives result>~ impossible to obtain from garlic In any 
0 her form· 

11 (h) That by the use of this produet high blood pressure will be reduced by 
CI~Y "P~"cifled number of points excepting the publication of authentic reports of 

lnicai treatments· 
(i) That this pr~paration will combat deficiency ailments; 

t (j) That this product is "guaranteed," unless specifically limited to the re
Und of the purchase price. 

i The respondent further agreed to cease and desist from dcsignat
ng any goods as free so long as the recipient thereof is expected to 
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pay therefor, or must perform some service before receiving the 
same. (Sept. 22, 1937.) 

01881. Vendor-Advertiser-Air Rifles and Pistols.-The Benjamin Air 
Rifle Co., a corporation, St. Louis, Mo., vendor-advertiser, was en
gaged in selling air rifles and pjstols, and agreed in soliciting the 
sale of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That only Denjamin has the genuine safe compressed air pistols, unless 
limited to such safety devices as are exclusively pertinent to respondent's 
products: 

(b) That respondent's products are the only genuine compressed air rifles 
and pistols on the market, unless limited to those type of rifles and pistols in 
which the employment of compressed air as the propellent force is an exclusive 
feature of respondent's equipment: · 

(c) 'l'l!a t the Denjamin air rifle is the hardest shooting air rifle made, 
unless limited to such types of respondent's air rifles as are known to emploY 
a greater propellent force than similar types sold by competitors: 

(d) That ammunition is given "free" when the purchase of any product or 
the rendering of a service is required in order to secure the product which 
is offered free. (Sept. 22, 1937.) 

01882. Vendor-Advertiser-Water Softener.-Dathasweet Corp., a cor· 
poration, New York, N.Y., vendor-advertiser, was engaged in selling 
a chemical compound for softening water designated Dathasweet, 
and agreed in soliciting the sale of and selling said product in inter
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That Dathasweet contains the secret of beautiful body skin: 
(b) That the addition of Dathasweet to the bath water will give t11e bather a 

lovelier or more alluring body; unless limited to such benefits to the skin as 
may rea,onably be expected to result from softening the bath water and improv· 
Jng Jts detergent properties; 

(c) Tlmt through the use of Dathasweet in the bath water skin imperfeC· 
tlons disappear; 

(d) That the use of Dathasweet in the water makes the skin softer or clearer: 
unless limited to such benefits to the skin as may reasonably be expected to 
result from softening the bath water and improving Its detergent properties: 

(e) That the use of Bathaswect enables the skin to breathe: 
(f) That Dathaswect cleanses the pores; 
(g) That bathing in hard water dries and ages the skin; 
(h) That the use of Bnthnsweet imparts new health to the skin; 
(i) That B-1thnsweet relieves burn or itching. (Sept. 27, I!J37.) 

01883. Vendor-Advertiser-Cosmetic Preparation.-Ethel Townsend, 
nn individual trading as Granwell Sales Co., New York, N. Y., 
vendor-advertiser, was engaged in selling a certain preparation desig
nated Dawson's Cream, and agreed in soliciting the sale of and sell· 
ing said product in interstate commerce to cease and desist fro1n 
representing directly or otherwise: 
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(a) That the product has no odor; 
(b) That the product is "absolutely" safe; 
(c) That water dissolves the product; 
(d) That the product will "correct" eyebrows; 
(e) That the product wlll remove all hairs; 
(f) That the product is prepared from "natural" materials; 
(g) That the product is free from harmful or irritating chemicals; 
(h) That no danger is incurred from use of the product; 
(i) That the product discourages hair growth. (Sept. 27, 1937.) 
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01884:. Vendor-Advertiser- Auctioneering Correspondence Course.
Fred Reppert, an individual trading and doing business as Reppert 
School of Auctioneering, Decatur, Ind., vendor-advertiser, was en
gaged in selling a correspondence course designated Home Study 
Course in Auctioneering, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That what one person has been able to do by reason of having taken his 
liome Study Course in Auctioneering another can do; 

(b) That by subscribing to or following the instruction of his Home Study 
Course a person can make any definite sum or have an income equal to or 
better than the average income from a business investment of $GO,OOO.CO or any 
Other sum or that the income from the service of an auctioneer is steady or 
tor lite; 

(c) That any price for his course is a special price unless and until a definite 
time tor the duration of such price is set; at the expiration of which the 
Price will be increased ; 

(d) That the income from auctioneering is limited only to the amount of 
time, eiTort or energy a person is willing to expend; 

(e) That testimonial letters rela1e to his Home Study Course when in fact 
they are written by persons not familiar with his Home Study Course or were 
in fact not written with such Course in mind ; 

(f) That his Home Study Course may be obtained free when in fnct a price 
is charged therefor and the amount pnid is merely credited as part payment 
for another course of instruction offered. 

The respondent further agreed to cease and desist from issuing 
~ertificates to the effect that a subscriber to his Home Study Course 
Is a qualified auctioneer unless and until an adequate plan is adopted 
~nd followed to determine whether or not such is a fact and the 
Issuance of such certificates is limited to those meeting the require
lllents of such plan. (Sept. 27, 1937.) 

01885. Vendor-Advertiser-Radio Device.-R n. Hanson, an incli
Vidnal trading as F. & II. Radio Laboratories, Fargo, N.Dak., vendor
~llvertiser, was engaged in selling Aerial Eliminators, and agreed 
111 soliciting the sale of and selling said product in interstate com
lherce to cease and desist from representi11g di!'ectly or otherwise: 

(a) That respondent's product will give results equal to those ~btained from 
ll 75 foot wire aerlah 
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(b) That respondent's product will enable the user to get nation wide recep· 
tlon unlc~s limited to its u~e with modern high powered receiving sets; 

(c) That respondent guarantees better tone und distance or that his prod· 
uct will improve the selectivity, tone and volume of radio receiving sets; 

(d) That respondent's product will reduce fading; 
(e) That the satisfied customers are any number greater than is established 

by actual reports from users ; 
(f) That respondent's product will give as good results as an outside aerial; 
(g) That respondent's product Is used by Government Hospitals. (Sept. 

2!), 1937.) 

0188G. Vendor-Advertiser-Food Supplement.-1\Iakers of Kal, a cor
poration, Los Angeles, Calif., vendor-advertiser, was engaged in sell· 
ing a food supplement designated Kal, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That Kal is a revolution in scientific diet; 
(b) That Kal protects the body from the harmful or devitalizing effects of 

malnutrition; 
(c) That Kalis sure andjor certain to build up or revitalize the system: 
(d) That when children are nervous, irritable or uncontrollable it is because 

of a lack of calcium ; 
(e) That calcium has the power to bulld up a tired body and restore energY; 
(f) That glowing skin, healthy nails, strong teeth and bones or a harmonious 

nervous system depend on calcium or a quickly available source of calcium; 
(g) That we need calcium phosphorus and vitamin D, to rebuild living cells; 
(h) That with Kal one can have health, energy, vitality or fight old age; 
(0 That sufficient calcium phosphorus, vitamins B, D and G will revitalize 

weal'Y organs and muscles, rebuild worn-out tissues and cells, soothe irritable 
nerves and give one pep, energy or good health; 

(j) That two teaspoonfuls of Kal contain calcium equal to three pints ol 
milk. (Sept. 29, 1937.) 

01887. Vendor-Advertiser-Arch Supports.-H. M. Heefner, an indi· 
vidual trading as Heefner Arch Support Co., Louisville, Ky., ven· 
dor-advertiser, was engaged in the sale of a device designated Heef· 
ner Arch Support, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from rep· 
resenting directly or otherwise: 

(a) That the product will enable one to "walk normally"; 
(b) That the product will cure one of foot troubles or ailments; 
(c) That the product is a competent treatment for or an effective remedY 

for rheumatism, or bunions; 
(d) Inferentially or otherwise that the product will prevent one from beiug 

n cripple; 
(e) That the product will end foot suffering; 
(f) That the product restores the structure of the foot and fallen arch, or tbe 

natural structure of the arch, unless limited to its aid to nature in the restora· 
tlon thereof ; 

(g) That the product removes or prevents the cause of or that by its use 
one will be "well" of foot troubles; 
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(h) That corns, bunions, callouses, swollen feet or enlarged joints are sure 
11J follow disarrangement of the bones of the feet; 

( i) That cerns, bunions, callom:es, swollen feet or enlarged joints are sure 
to follow disarrangement of the bones of the feet; 

(j) That by the use of the product alone or in combination with any other 
item, crooked joints will disappear; 

(lc) That the principle upon which the product was developed is "a natural 
way"; 

(l) That any definite number or percentage of persons suffer with any cer
tain foot ailment; 

(m) That "after all other appllances fail," or "where all other methods fail," 
the product wlll give relief; 

(n) That the principle embodied In respondent's product is "absolutely es· 
sentlal"; 

(o) That the product holds the structure of the natural arch in "nature's 
correct" position ; 

(p) That any result which may be effected by use of the product will be 
Permanent; 

(q) That foot troubles, nervous disorders, irritability, nervousness, indi
gestion or lack of patience are a direct cause of stomach trouble; 

(r) That the product will bring the feet back into a normal or healthy 
state, unless limited to its aid to nature in effecting such results; 

(B) That the product will bring the foot structure back into nature's correct 
relationship, or binds the foot into "nature's correct position," unless limited 
to its aid In effecting such results ; 

(t) That the product will make otJ.e's feet "over new." (Oct. 1, 1937.) 

01888. Vendor-Advertiser-Lamps, Lanterns, Stoves, Etc.-The Cole
lhan Lamp and Stove Co., a corporation, ·wichita, Kans., vendor
advertiser, was engaged in selling lamps, lanterns, irons and cabin 
~t.oves, and agreed in soliciting the sale of and selling said products 
In interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That one Coleman Lamp-
l. Produces more light than any number of any specific watt electric l'ght 

bulbs; or 
2. Gives 300 cnndlepower live p~essure light or any other candlepower live 

llressure light; or 
3. Is 40 to 20 times brighter than any non-pressure wick-type lamp; or gives 

IU.ore or better light than 20 (or any other number of) old style, wick-type coal 
Oil lamps; unless competent scientific tests support such claims. (This limita
tion applies to paragraphs 1, 2 and 3 above). 

(b) That the Coleman Lamp bas no glass to brenk, unless limited to the 
font unci base; 

(c) That the Coleman Lantern gives 300 or any other specific candlepower 
light or more light than 20, or any other number of old style coal-oil lanterns, 
Unless such claims are established and supported by cotnlletent scientific tests. 
(Oct, 1, 1037.) 

0188U. Vendor-Advertiser-Dental Device.-!. Putnam, Inc., a cor
Poration operating as Hart & Co., Elmira, N. Y., vendor-advertiser, 
"'as engaged in selling a dental device, for holding false teeth in 
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place, designated Klutch, and agre~d in soliciting the sale of and 
selling said product in interstate commerce to cease and desist frorn 
representing directly or otherwise: · 

(a) That Klotch will make False teeth as efficient and comfortable as tbe 
user's natural teeth had been, or that be can eat or talk as well; 

(b) That Klutch-
1. Makes loose plates firm; 
2. Prevents gagging; 
3. Stops plates from dropping, wobbling, rocking or chafing; 
(c) That the use of Klutch will add to the health of the user; 
(d) That Klutch holds a plate so snug it can't rock, drop, chafe or be played 

with; 
(e) That Klutcb "ends" loose plates. 

The respondent further agreed to cease and desist from making 
uny representation from which a reader might reasonably infer-

1. That Klutch will be of value in improving the fit of false teeth, excPpt In 
those cases where slight inaccuracies occur; 

2. That any results achieved by the use of the preparation are permanent; or 
3. That this preparation will be of substantial value in those cases where 

(•hanges in gum tissue or improper fitting makes correction of the plates 
necessary. (Oct. 1, 1!>37.) 

01890. Vendor-Advertiser-Medicinal Preparations.-General Pharma· 
cal Co. (a corporation), Cincinnati, Ohio, vendor-advertiser, was 
engaged in selling certain medicinal preparations designated Pep· 
Ti-Kao, Etro Tablets, and Feyex, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That Pep-Ti-Kao will "rid" the stomach of the trouble making portion of 
acid, unless the word "rid" is qualified by the use of the word "temporarilY" 
or some similar word ; 

(b) That Etro Tablets are "a great medical discovery;'' 
(c) That Etro 'l'ablets will rcli~ve nervous tension caused by excitement, 

work, or worry ; 
(d) That Etro Tablets are a competent remedy in the treatment of all formS 

of nerve pains, such as l1eadaches, toothache, rheumatism, neuralgia, and sinUS 
headaches; 

(e) That F~yex is beneficia 1 for dally use ; 
(f) That Fey~x is a competent remedy in the trPatment or prevention of 

hay fev~r. (Oct. 1, 1037.) 

OlS!H. Vendor-Advertiser-Accounting System.-Print-llite, Inc. (a 
corporation), l\Iinnea polis, Minn., vendor-advertiser, was engaged 
in selling an accounting system designated Handy Record System, 
and agreed in soliciting the sale of and selling said product in inter· 
state commerce to cease and desist from representing directly or 
otherwise; 

(a) Not to rPpresent or hold out as a chance or an opportunity any amouut 
In exc~ss of what has actunlly been accompllsbed by one or more of respond· 
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ent's salespersons or dealers under normal conditions in the due course ot 
businPss; 

(b) Not to represent or hold out as maximum earnings by the use of such 
expressions as "up to," "as high as" or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respond
ent's salespersons or dealers under normal conditions in the due course ot 
business; and · 

(c) That in future advertising where a modifying word or phrase is used 
in direct connection with a specific claim or representation of earnings, such 
Word or phrase shall be r,rinted in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement or 
representation of earnings. (Oct. 4, 1937.) 

018~2. Vendor-Advertiser-Plierench.-American Plierench Corp., a 
corporation, Chicago, Ill., vendor-advertiser, was engaged in selling 
~ifel-Geared Plierench, and agreed in soliciting the sale of and sell
Ing said product in interstate commerce to cease and desist from 
representing directly or otherwise : 

'I'hat any article is given "free" when the purchase of other articles is 
required. 

. The respondent further agreed in soliciting salespersons or dealers 
ln aid of the sale of such merchandise : 

1 
(a) Not to represent or hold out as a chance or an opportunity any amount 

n excess of what has actually been accomplished by one or more of respondent's 
Salespersons or dealers under normal conditions in the due course of business; 

(b) Not to make unmodified representations or claims of earnings in excess 
ot the average earnings of rPspondent's active full-time salespersons or dealers 
ll<>hieved under normal conditions in the due course of business; 

(c) Not to represent or hold out as maximum earnings by the use ot such 
expressions as "up to," "as high as" or any equivalent expression, any amount 
iu excess of what bas actually been accomplished by one or more of respondent's 
Salespersons or dealers under normal conditions in the due course ot business;· 
and 

d' (d)l That in future advertising where a modifying word or phrase is used in 
lrect connection with a specillc claim or representation of earnings, such word 

or Phra,;e shall be printed in type equally conspicuous with, as to form, and 
at least one-fourth the size of the type used in printing such statement or 
representation of earnings. (Oct. 11, 1937.) 

O_l8D3. Vendor-Advertiser-Medicinal Preparation.-II. R. Blumsten
fel, an individual trading and doing business as M-Royds Co., 
~ansas City, Mo., vendor-advertiser, was engaged in selling a medi

~-l~a~ preparation designated M-Royds Treatment, and agreed m so
tlClting the sale of and selling said product in interstate commerce 
0 cea.o;e and. desist from retn·esenting directly or otherwise: 
:a) 'l'hat l\1-Royds Treatment will rid a person of pile torture or pain; 

[liJ{\:~ 'l'hat l\1-Royds Treatment will give one freedom from the afllidion of 
• 

[lo:lc) 'l'hat the blood of persons afflicted with plies is contaminated, the liver 
llff uted and the stomach disrupted, or that the heart and nerves are often 

eeted; 
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(d) That best results are obtained by use of a pile remedy, or that continued 
use of such will rid the body of poisons, restore circulation and organs to 
normal functioning or build up broken tissues ; 

(e) That many nervous troubles may be traced to piles; 
(f) That improvement may be noticed the first day; 
(g) That M-lloyds Treatment is a tonic or will help build strength; 
(h) That the use of M-Royds Treatment may save one from an operation, 

or that the same may be used at respondent's risk. (Oct. 11, 1037.) 

01894. Vendor-Advertiser-Shaving Creams.-The Mennen Co., a cor
poration, Newark, N. J., vendor-advertiser, was engaged in selling 
certain, shaving creams designated Mennen Lather Shave, plain, 
Mennen Lather Shave, menthol-iced, and Mennen Brushless Shave, 
and agreed in soliciting the sale of and selling said products in inter
state commerce to cease and desist from representing directly or 
otherwise : 

(a) That Mennen Brushless Shaving Cream supplies oil to the skin or is the 
.one cream made especially for such purpose ; 

(b) That Mennen Lather Shave will flush out oil-clogged pores, making oil! 
skin healthier and smoother ; 

(c) That Mennen Shaving Creams penetrate deep into the pores, wash theiJl 
out clean, loosen deeply Imbedded dirt and grease deposits, or constitute a 
health treatment for the skin; 

(d) That Mennen Shaving Creams are "utterly" different from all others. 
(Oct. 12, 1937.) 

01895. Vendor-Advertiser-Laundry Preparation.-The John Puhl 
Products Co., a corporation, Chicago, Ill., vendor-advertiser, was 
engaged in selling a laundry preparation designated "Little Bo-Peep", 
and agreed in soliciting the sale of and selling said product in inter
state commerce to cease and desist from representing directly or 
oth.erwise : 

(a) That Little Bo·Peep 
1. Contains "Oehme" or any otlwr lugredimt found only in Little Bo-P rep: 
2. Contains "Oehme'' or any other ingredient that possesses remarkable 

cleansing properties, or that doubles the cleaning power of said product; 
3. Is uncqualf'd hy anr other ammonia product because it contains "O~hud' 

or nny other ingredient not contained in other nmmonia products; 
4. That Little no-Peep contains "Oehme" or any other ingredient that m~I;:es 

l10se last longer or look nicer; 
(b) That the use of Little llo-Peep in laundering hose will double the life 

of said hose; 
(c) That Little Bo-Peep will cut one's ho£1iery bill in half; 
(d) That Little Ho-l'eep used in washing blankets nnd woolens prevents 

shriukage; 
(e) That Little Bo-Pcep when used In the bath kills every trace of bodY 

odors; 
(f) That Little no-Peep purifies as It cleans objects; 
(g) That Little Bo-Peep neutralizes the polson of mosquito bites and bee 

stings; 
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(h) That Little Bo-Peep is especially treated to remove every trace of harsh
ness and make it safe for the most delicate fabric; 

( i) That Little Bo-Pe!:'p, because of "Oehme" or any other ingredient, has 
an the advantages of ammonia in a greater degree and none of the disad· 
Yantagcs of ordinary ammonias. (Oct. 12, 1937.) 

01896. Vendor-Advertiser-Cosmetics and Hair and Scalp Treatments.
~ee-Dew Laboratories, a corporation, Detroit, Mich., vendor-adver
tiser, was engaged in selling cosmetics and hair and scalp treatments, 
and agreed in soliciting the sale of and selling said products in inter
state commerce to cease and desist from representing directly or other
Wise: 

(a) That respondent's Scalp Oil is a competent treatment or effective remedy 
for falling hair, sensitive scalps or all scalp troubles; 

(b) That respondent's Soap is h!:'aliug or antiseptic; 
(c) That respondent's cleansing cream pcnctrates the pores or brings away 

au impurities ; 
(d) Tllat respondent's bleaching cream is a skin purifier or removes liver 

spots, blackheads, pimples, collar marks, sunburn or acne; 
(e) That respondent's designated "hair grower" promotes the growth of hair, 

nourishes the scalp or restores lustre to hair; 
(f) That respondent's designated "special hair grower" is double strength 

or Promotes the growth of hair or is a competent treatment for dandruff, thin or 
falling hair ; 

(g) That respondent's designated "special hair grower" nourishes or stim
Ulates the hair roots; 

(h) That respondent's hair and scalp treatment is guaranteed to grow 
hair 1 to 1'!~ Inches per month, or at all; 

( i) That respondent's product contains a secret drop or is a new secret that 
IUakes hair grow taster ; bleaches the sldn faster or works faster on the skin 
or hair; 

.(i) That respondent's blackhead remover will remove blemishes or dis-
Coloration · 

(k) Th;t respondent's shampoo contains no alkali; 
(Z) That. respondent's treatments will restore hair lost from illness; 
( m) That any of respondent's trentments are a competent treatment for or 

Will prevent baldness ; 
(n) That responuent's Special Hair Grower will "cure", clear up or relieve 

eczema; 
( o) That respondent pays its salespersons a salary; 
(p) That any of respondent's treatments will Lring sure or certain relief; 
(q) That resp~ndent's treatment will penetrate, fertilize the scalp or make It 

strong or healthy or mnke it grow long, lustrous hair; 
·. ( r) That respondent's treatment will stop itching scalp or falling hair; 

(s) That re:spoudent's products are composed of health giving oils or will give 
the user a healthy head of hair. . 

The respondent further agreed to cease and desist from repre
~enting that any product is given "free" when the cost of said product 
ls included in the price of other articles, the purchase of which is a 
requisite to the gift of the "free" goods. 
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Respondent further agreed to cease and desist from the use of the 
t.erm "Laboratories" as nart of the tmde name. (Oct. 12, 1937.) 

01897. Vendor-Advertiser-Paint.-Camel Lead, Color and Chemical 
Products Mfg. Corp., (a corporation), Brooklyn, N. Y., vendor-~d
vertiser, was engaged in selling a paint designated Germ-Proof F1lm 
Paint and agreed in soliciting the sale of and selling said product 
in int~rstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That respondent's prouuct is odorless unless qualified by indicating 
that it is only odorless after it is dried; 

(b) That respondent's product will afford "constant" sanitation or "constant" 
protection ; 

(c) That respondent's product constantly kills nll germs, unle!\s qualified by 
stating that respondent's product k1lls cPrtaln specified germs coming in contact 
with germ-proof paint; 

(d) That respondent's product is the only germ-proof film paint; 
(e) That re~;poudent's product Is the most effectll'e and most modern method 

of eliminating germs, unless qualified by stating that responuent's product is 
one of the most effective and modern methods of aiding in the elimination of 
germs; 

(f) That scientific t•eports in U. S. A. and Europe show Germ-Proof FUm 
Paints and Enamels applied on any surtnce will kill germs continuously 24 
hours of the dtly even up to four years ; 

(g) That rigorous l1ygicne demands Germ-Proof Film paint unless qualified 
by stating that Germ-Proof Film paints and enamels aid in obtaining rigorous 
hygiene; 

(h) '.rbat by using respondent's product you will Germ-proof your home; 
(i) That the respondent has produced a paint whl<"h constantly kills all 

germs that come in contact with it unless qualified by stating that the re
spondent bas pz·oduced a paint which kills certain specified germs coming in 
contact with its surface; 

(j) That t11e eggs of certain insect pests laid on respondent's paint will 
not hatch; 

(k) That provisions and food stuffs stored In Germ-Proof pn!utecl room.~ wlll 
be more safe from the t:;pores ot mohl8 and germs left tlwre by previously 
contaminated materials; 

(l) That Germ-Proof Film Paint continues to kill all germ.~ throughout the 
life of the paint; 

(m) 1.'hat respondent's product stnnd.'3 to(luy ns the gt·entest single sanltnry 
prophylactic measure of this epoch, and Is doing the thing that, up until it came 
into e~.lstence, was considered Impossible; 

( 11) That rmincnt sdcntists have nccPpted the claims of rc~pondcnt's; 
( o) That one square inch of a Aurface pnintrd with respondent's product 

will kill any Bpecitlc number of bnetPrla within one hour; 
(p) Thnt "paintPnrlzntion'' RUf(•gunrds your home, unless qualified by stating 

tbnt "painteurlza tlon" helps to safeguard your home; 
(q) That respondent's product will help prevent di~eascs; 
(r) That respondrnt's product will kill any germ~ unless same come in 

direct contact with the paintrd surfaces; 
(a) That the use ot respondent's product wfll give public health insurance: 
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( t) That one single germ can multiply into any specific number in one day 
under any conditions ; 

(u) That one square inch of Germ-Proof Film Paint will kill any F;pecific 
number of any bactet·la. (Oct. 4, 1937.) 

018!)8. Vendor-Advertiser-Medicinal Preparation.-Albert II. Dixon, 
an individual, New York, N. Y., vendor-advertiser, was engaged in 
selling a medicinal preparation designated Wizard Ointment, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Wizard Ointment will give either quick, permanent or sure relief 
from Eczema, Psoriasis, Itching Skin, Pimples, Ringworm, Erysipelas, Acne, 
Athlete's Foot, Poison Ivy, Blotchy Skin, Cyst of Violinist or other skin irri
tations or disorders ; 

(b) That Wizard Ointment is designed to kill parasites; 
(c) Tllat with the use of Wizard Ointment the affected parts of the skin 

will dry up or disappear; 
(d) That Wizard Ointment is double strength: 
(e) That Wizard Ointment contains healing qualities. (Oct. 18, 1937.) 

018!)!), Vendor-Advertiser-Cleanser.-Emsee Manufacturing Co., a 
corporation, l\Ionroe, 1\Iich., vendor-advertiser, is engaged in selling 
a cleanser designated Slick Universal CleaiH.?r, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That Slick Universal Cleaner 
1. Cleans everything it touches; 
2. Cleans everything from dishes to rugs, walls, automobiles; or 
3. Replaces soap and grit powders: 
(b) That building managers have standardized on Slick for ALL building 

cleaning requirements; 
(c) That laundry managers have found that one pound of Slick equals five 

pounds of soap; 
(d) That dulry managers find Slick serves every purpose: 
(e) That Slkk Universal Cleaner Is beneficial for washing clothes, unless 

limited to clothes other than wool or silk and unless the statement is quali
fied by a warning that It may n1It•ct the color ot some textiles; 

(f) That Slick Universal Cleaner 
1. Dissolves dirt; 
2. Neutralizes grease: 
3. Kills germs; or 
4. Is tasteless; 
(g) '!'hat Slick Universal Clean<'r Is "the perfect" <'leaner for paint<'d wood· 

work, tile, marble, terrazzo, wood, linoleum, c<'mPnt floors and walls: 
(h) Tl1nt SUck Unh·ersal Cl<'aner Is a renl cleaner for automobiles, unless 

it Is stated that It should not be used on ct'llulose-ester (lacquer) finishes: 
(i) That Slick Universal Cleaner should be used In cleaning linoleum or 

aluminum motor parts; 
(}) That Slick Universal CIPilnf'r should be used In cleaning aluminum 

ware, unless It Is explahwd that diseoloration may result from the use of llot 
solutions. (Ort. 10, 1!J37.) 

Hl~121"'-3!l--100 
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01900. Vendor-Advertiser-Medicinal Preparations.-Della J. Ballard, 
an individual trading as Ballard Golden Oil Co., Bangor, l\Ie., 
vendor-advertiser, was engaged in selling medicinal preparations 
designated Ballard's Golden Oil, Ballard's Golden Salve and Bal
lard's Golden Pills for the Kidneys, and agreed in soliciting the sale 
of and selling said products in interstate commerce to cease and de
sist from representing directly or otherwise: 

(a) 'fbat the use of respondent's products will bring health to the user; 
(b) That respondent's Golden Pills are an effective remedy or competent 

treatment for kidney diseases or ailments; . 
(c) That respondent's products will stop nose and throat tickle or relieve sore 

throats, aches or pains; 
(d) That respondent's Golden Oil is a cold or cough relief; 
(e) That one may get rid of his cold through the use of respondent's Golden 

Oil; 
(f) That respondent's Golden Oil is a sure relief for colds, coughs or sore 

throats; 
(g) That the use of respondent's products will prevent suffering; 
(h) That the use of Ballard's Golden Oil is the quickest way to relieve colds, 

coughs and sore throats; 
( i) That re~pondent's Golden Oil is a healing remedy: 
(j) That re~pondent's GoMt>n Oil is a competent treatment or an effiective 

remedy for colds, spasmodic croup, throat Irritations, muscular aches or pains, 
or strains; 

(k) That respondent's Golden Salve Is a healing remedy or a competent 
treatment or an effPrtive rem£'dy for blisters, cuts. scalds, humors, daudru1T 
scales, scalp Irritation or rectal irritation. (Oct. 18. 1D37.) 

01901. Vendor-Advertiser-Skin Lotion.-l\farjorie Ross, an individ
ual doing business under the trade name of Clear-Skin Institute, 
Brooklyn, N. Y., vendor-advertiser, was engaged in selling a skin 
lotion designated Clear-Skin, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwi!'e: 

(a) That respondent's product will: 
1. Clear the complexion of brown and liver spots, pimples and blackheads; 
2. Heal or correct blemishes of the skin ; 
3. Produce a clear skin; 
4. Eliminate the handicap of an lmperfeet complexion; 
(b) That any results are "guaranteed"; 
(c) That any prlee at whlch re:o;pondent's product is generally sold Is a 

special or an introductory offt>r. 

The respondent further agreed in soliciting the sale of said product 
in interstate commerce to discontinue the use of the word "Institute" 
ns part of her trade name. (Oct, 18, 1937.) 

01!)02. Vendor-Advertiser-Medicinal Preparations.-D. J. Lane, an 
individual, St. Marys, Kans., vendor-advertiser, was engaged in 
selling medicinal preparations recommended for the treatment of 
Asthma and Hay Fever designated Hay Fever and Asthma Pills, 
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Nasal Ointment, Asthma Treatment and Special Elixir, and agreed 
m soliciting the sale of and selling said products in interstate com
merce to cease and desist from representing directly o~ otherwise: 

(a) That Asthma or Ilay Fever or the symptoms of such diseases are treated 
free by the respondent; 

(b) That Lane's Treatment for Asthma has been acclaimed by thousands 
of users as one of the most effective treatments ever compounded for plain 
Asthma; 

(c) By direct statement or implication tllat failure of tile preparations of 
the respondent prescribed in the initial treatment of Astllma, to give satisfac
tion in the treatment of such disease is necessary due to the presence of 
complications requiring additional medicines; 

(d) That wllile the preparations of the respondent are not intended to 
destroy all symptoms of Bronchial Astllma immediately, the healing qualities 
of such medicines should become apparent aft~r a few days time and the 
system has had a chance to come under the influence of the medicines; 

(e) That any or all of the preparations of the respondent designated Hay 
Fever and Asthma Pills, Nasal Ointment, Asthma Treatment and Special Elixir, 
alone or in combina1:ion-

1. Constitute a treatment for Asthma or Hay Fever, or constitute more than 
a palliative treatment for the symptoms of such diseases; 

2. Constitute a remedy for Asthma, or will bring about the "desired result"; 
3. Are effective in controlling the paroxysms of Asthma; 
4. Constitute a treatment through the blood stream to alleviate the condi-

tions causing A~-thma; 
5. Will correct an asthmatic condition; 
G. Cause Asthma or Hay Fever to yield; 
7. Will do the work when used as directed; 
8. Will rid one of Asthma; 
!l. Contain health-giving ingredients which act on the constitution and are 

intended to aid l!Uture in bringing 1:he body back to normal; 
10. Will do the work where there are no complications; 
11. Will give freedom from Bronchial Asthma; 
12. Are unparalleled for the treatment of what is known as Bronchial Asthma; 
13. Will Neutralize the unusual or poisonous conditions in the system which 

nre the cause of most of the 1:rouble; 
14. Are the medicint:>il nePded and If taken over a sufficiently long period 

will correct the cause of the trouble and distress; 
Hi. Will ennble a foundation to be built for a complete recovery, and even

tually permit the work of recovery to be completed ; 
16. Will heal the deep-sea-ted diseased conditions present in Asthma or Bron

chial Asthma; 
17. Will fight the diseased conditions causing Asthma or Bronchial Asthma, 

build up and ltelp to restore to normal the affected parts, all that is needed 
being confidence nnd a willingness on the pnrt of the user of the prepara1:ions 
to continue the use of the preparations; 

18. Will give good health and give freedom from the symptoms of Asthma 
and result In joy of llving; 

1!l. Have solved the health probl!'m of thousands; 
20. Will successfully combat asthmatic conditions; 
21. Will flrlve othe Fymptoms of Asthma out of the system entirely, without 

any evidence of its returning; 
22. Will correct or control Hay Fever; 
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23. Give freedom from smothering, wheezing, coughing and other asthmatic 
symptoms; 

24. Provide a complete relief from asthmatic troubles. (Oct. 18, 1037.) 

01!>03. Vendor-Advertiser-Coin Catalogue.-N ational Coin Corp., a 
corporation, Springfield, Mass., vendor-advertiser, was engaged in 
selling a coin catalogue, and agreed in soliciting the sale of and sell
ing said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That many coins and bills now in circulation are worth big cash 
premiums; 

(b) That respondent's coin book lists all valuable coins or tells which are 
valuable; 

(c) That respondent buys all coins or common coins; 

Respondent further agreed to cease and desist from publishing 
statements to the effect 

(d) That it wlll purchase coins for specified prices, unless all conditions, 
restrictions and I;mitations pertaining to such offer are published in direct 
connection therewith and in equally large type. (Oct. 18, 1937.) 

01!>0±. Vendor-Advertiser-Nature's Minerals.-P. D. Smith, an indi
vidual operating under the trade name of Nature's .Mineral Food Co., 
Indianapolis, Ind., vendor-advertiser, was engaged in selling Nature's 
Minerals, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist fl.!om representing directly 
or otherwise :· 

(a) That Nature's Minerals is prepared according to the requirements of 
the U. S. Pharmacopoeia or National Formulary; 

(b) That Nature's Minerals is a CQmpctent treatment or an effective 
remedy for: 

1. Rheumatism, 
2. Toxicosis, 
3. Acidosis, 
4. Diabetes. 
5. Serious and chronic diseases, 
6. Arthritis, 
7. Colitis, 
8. Stomach ulcers, 
9. Kidney ailments, 

10. Bladder ailments, 
11. Low blood pressure, 
12. High blood pressure, 
13. Gastritis, 
l4. Indigestion, 
15. Weak and run-down condition, 
16. Toxic acid poisons, 
17. Stomach ailments, 
18. Acid stomach, 
19. Nervous disorders, 
20. Colds, 

21. Tuberculosis, 
22. Heart Trouble, 
23. Neuritis, 
24. Anemia, 
25. Otl1er bodily ailments, 
26. Spinal curvature, 
27. Acute appendicitis, 
28. Tonsilitls, 
29. Adenoids, 
30. Goiter, 
31. Gland diseases, 
32. Malnutrition, 
33. Rickets, 
34. D~cayed Teeth, 
:::i:i. Conditions of under-nourishment, 
3G. Acid saturation, 
37. Sciatica, 
88. Asthma, 
30. Bright's disease, 
40. Inflammation of kidneys, 
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41. Gas, 44. Lack of energy, or 
42. Bleeding ulcers, 45. Lost vitality, 
43. Prostate gland trouble, 

or that this product will prevent, or remove the cause of any of the above 
conditions; 

(c) That this product will: 
1. Eliminate poison, 
2. Rebuild the body, 
3. Cause disease, sickness or surplus flesh to disappear, 
4. Repair the body "as fast as it ls worn out by the processes of life"; 
5. Enable glands to function properly, 
6. Drain acids from tissue cells, 
7. Promote perfect health, 
8. Supply exactly where needed any element lacking or deficient ln the body, 
9. "Banish" or "cure" any condition, 

10. Aid in the distribution of all nourishment, 
11. Enable one to eat any food desired, without indigestion, 
12. Have a purifying action on the blood, 
13. Enable the blood to pick up greater quantities of waste matter, 
14. Aid ln the elimination of waste matter, 
15. Reach every gland and organ in the human body, or aid in restoring their 

"perfect functionin~." or 
16. Afford the same benefits as a visit to a health resort; 

(d) That Nature's Minerals is a perfect food; 
(e) That the human body requires Nature's Minerals to be healthy, or that 

few people, if any, get the required amount of minerals in their daily diet; 
(f) Is of more benefit than treatment by physicians; 
(g) That this enterprise is being conducted as a corporation. (Oct. 18, 1937.) 

01901>. Vendor-Advertiser-Truss Appliance and Astringent Mixtures.-
E. 0. Koch, an individual trading as The Easyhold Co. ami Dr. Kai
ser, Kansas City, Mo., vendor-advertiser, was engaged in selling a!} 
appliance designated The Easyhold Truss and an astringent mixture 
designated Hernaline, and agreed in soliciting the sale o:f and sell
ing said products in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That the Easyhold 'l'russ uoes away with binding spring bands and l111rsh 
plug pads; 

(b) That the Easy hold Truss differs from ordinary trusses as sunshine from 
fog; 

(c) That rupture will be cured by the use of the Easybold Truss, or that 
people from all parts of the United States report their rupture cured; 

(d) That the Easyhold Truss will cau;;e rupture to disappear as if by magic; 
(e) Tlwt the Easyhold Truss constitutes the discovt>ry of a newer rupture 

metholl, other than such novelty as may be involveu in the halt-circle hip span 
f'pring worn in the upright position described; 

(f) That llernuline will aid nature in effecting a recovery from rupture or 
arouse the dormant forces of nature, bringing into activity nature's streugthen
lng and healing power, causing the process of repair to quickly become active; 

(g) That Ilernalinc will aid nature to strengthen and build up body tissue; 
(h) That no charge is made for the Easy hold Truss or that persons receiving 

the Easyhold Truss on trial will not be out one penny If their rupture condition 
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is not better in thirty days, unless and until all charges including postuge are 
refunded the purchasers in the event of the return of the truss to the re
spondent under the tPrms of the agreement; 

(i) That any article is given free by the respondent to purchasers of the 
Easyhold Truss, or that no monpy is to be paid now or ever for such article, 
unless the vulue, cost or price of such article is not included in the price paid 
for the Easyhold Truss and the return of such article is not required as a con
dition precPdent to a refund in full of the price paid and the refund in full is 
made upon return of the Easy hold Truss only; 

The respondent further agreed to cease and desist from using the 
name of a physician as a trade name, or from representing otherwise 
that a physician has a proprietary interest in respondent's busines~ 
when such is not the case. (Oct. 20, Hl37.) 

01906. Vendor-Advertiser-Medicinal Preparation.-Pickgan Labro
facts, Inc. (a corporation), New York, N. Y., vendor-advertiser, was 
engaged in selling a medicinal preparation designated Allay, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That respondent's product is "skillfully blended'' or that it is a 
physician's compound; 

(b) 'l'hat respondent's product will relieve the most stubborn, obstinate or 
persistent pains; or will lick pain; 

(c) That the use of respondent's product will stop or drive awuy a l1eadache 
or throat ache ; 

(d) That rel'lpondent's produet is prescribed, recommended or safe for 
children; 

(e) That respondent's product acts quicker than other remedies, or effects 
reliPf when other remedies fail; 

(f) That respondent's products is a competent treatment or affective remedy 
for "recurring headaches"; 

(g) That the use of respondent's product will give sure or safe relief or will 
insure clear heads; 

(h) That through the use of respondent's product one may get rid of pain; 
(i) That re;;pondent's Allay Tablets start to act 2 to 3 seconds after be.fng 

taken; 
(/) That re;;pondent's product will relieve all pains associated with common 

colds; 
(k) That respondent's product Is guaranteed to relieve pain; 
(l) That respondent's product will relieve womrn's periodic headaches; 
( m) That respondent's product Is the one best or speediest relipf from pain, 

or effects faster relief; 
( n) That through the use of respondent's prod net one can prevent or stop a 

cold; 
( o) That respondent's product is a "new" pain killer. (Oct. 20, 1!)37.) 

01007. Vendor-Advertiser-Repairing Liquid.-Perfect Manufactur
ing Co., a corporation, trading as Metalfix Co., Cincinnati, Ohio, 
vendor-advertiser, was engaged in selling a repairing liquid desig
nated "Metalfix", and agreed in soliciting the sale of and selling said 
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product in interstate commerce to cease and des:st from representing 
directly or otherwise: 

(n) That tl'spondPnt's ''Metalfix" will weld; 
(b) That "l\fetalfix" £>fi'N·tf' pE>rmaneut repairs undl'r all conditions; 
(c) That "l\Ietalfix" is not a cenwnt; 
(d) That "1\letalfix" will rl'pair everything; 
(e) That "!IIetalfix" Is a new chemical di:-;covery; 
(f) That "1\letalfix" is a metallic liquid; 
(g) That articles joined with "l\Ietallix" can't be pulled apart; 
"(h) 'l'hat ":\Ietalfix'' makes quicker, stronger repairs than old-fashioned 

methods; 
(i) That ''l\Ietalfix" is the World's most powerful mender; 

. (j) Th'at "l\letalfix'' Is the only product that will permanently revair or 
weld, metal artides without heat, acid or soldering Iron; 

(k) That salesmen will sell dozens of tunes of ".l\letalfix" to 9 out of 10 
people they talk to or any proportion of people; 

(!) That respondl'nt guarantees the sucress of persons selling "1\Ietalfix". 

Respondent further agreed to cease and desist from representing 
that any product or products are given "free" when the purchase of 
other products or the rendering of a service is required as a requisite 
to receive the said products. 

Respondent further agr£>eJ to cease and desist from representing 
directly or otherwise that purchasers are protected by a guarantee, 
unless in direct connection with such statement and in equally con· 
spicuous type there are also stated all mater.ial conditions including 
the requirement that transportation charges must be paid by the 
purchaser. 

Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed: 

(m) Not to represrmt or hold out as a chance or an opportunity for sales 
un:v amount in exce!'is of what has actually been accomplished by one or more 
of re~pondeut's salesp<'l·sonos ot· dealers undl'r normal conditions in the due course 
of business. (Oct. 20, 1937.) 

01008. Vendor-Advertiser-Shoas.-The "Talker T. Dickerson Co., a 
corporation, Columbus, Ohio, vendor-advertiser, was engaged in sell
ing Archlock Shoes, and agreed in soliciting the sale of and selling 

· said product in interstate commerce to cease and desist from repre-
senting directly or otherwise: 

(a) That the wearing of re~pondent's shoes will: 
1. Cure or relieve arthritis in the feet; 
2. Banish corns, bunions or callouses; 
3. Relieve foot ailments, unless limited to those types of ailments that can 

reasonably be expected to be relieved by respondent's shoes; 
4. Cure or relieve every type of foot trouble ; 
(b) That respondent's shoes are scientifically designed to balance the body, 

as distinguished ft•om such balance us may be afforded to the feet by those 
shoes embodying those patented features that will produce tbls result; 
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(c) That respondent's shoes are "guaranteed'' to give foot comfort regardless 
of the foot ailment. (Oct. 22, 1937.) 

01909. Vendor-Advertiser-Medicinal Preparation for Skin Diseases.
Capilluris Manufacturing Co., a corporation, Glen Ridge, N. J., 
vendor-advertiser, was engaged in selling a medicinal preparation 
for skin diseases designated Capillaris-X, and agreed in soliciting the 
sale of and. selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That Capillaris-X is a strong germicide and disinfectant; 
(b) That Capillaris-X is a powerful germ destroyer; 
(c) That Capillaris-X is a competent treatment for: 
1. Eczema, 
2. Rash, 
3. Pimples, 
4. Itch, 
5. Piles, 
6. Boils, 
7. Scalp disorders, 
8. Open wounds, 
9. l\lany skin disea.-es or troubles, 

unless limited to ind:cate its use as a palliative for soothing said diseased 
conditions. (Oct. 25, 1937.) 

01910. Vendor-Advertiser-Course in Music.-National Academy of 
. Music, 1525 East Fifty-Third St., Chicago, Ill., vendor-advertiser, 
was engaged in selling a home study course of instructions in music 
and agreed in soliciting the sale of and selling said product in inter
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That its Home Study Conrse-
1. M11kes one an "accomplished" musician in a short time; 
2. Is n complete conservatory course unless limited to instructions that can 

Le given by correspondence; 
3. Enables every man, woman and child to play a musical instrument; 
4. Gives one Instruction by the "best" master artists and teachers In 

America; 
5. Assures ''definite" results; 
G. lias developed more successful music teachers and more professional 

musicians and artists than all other Home Study Courses combined unless sup· 
ported by competent evidence; 

7. Is a sure way to succeed; 
(b) That it has had 300,000 "enthusiastic" students, unless and until reil· 

able records show such to be a fact; 
(c) That by subscribing to Its Home Study Course a person studies "undPr'' 

or "with" any teacher, unless it 18 clearly limited to studies by correspondence, 
and not personal contact; 

(d) That through its Home Study Course a person obtains personal lustruc· 
tion, or the fine!3t Instruction it is possible to get, unless clearly limited to 
instruction by correspondence; 
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(e) That wl1at one person has accomplished through its Home Study Course 
anyone else can accomplish; 

(f) That its course of instruction is far better and surer than if you had 
an ordinary teacher ; 

(g) That one will not experience the slightest difficulty in finishing the en
tire course within a year; 

(h) '!'hut a good voice is purely a mutter of proper training and the moment 
you undertake its course you may be positive that you are receiving the best 
and most complete vocal training that money and experience can provide. 
(Oct. 26, 1937.) 

OHlll. Vendor-Advertiser-Laxative.-Frank A. "Wilken, an indi
vidual doing business under the trade name of Normalizing Foods 
Co., Detroit, Mich., vendor-advertiser, was engaged in selling a laxa
tive preparation designated Normalax and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from l'eprescnting directly or otherwise: 

(a.) Using the words "Normalizing" and "Foods" either alone or together 
as part of his trade name; 

(b) Usillg the word "Normalax" or any other word or words as a trade 
name for his product that may have the capacity or tendency to mislead or 
deceive the purchasing public into the belief that his product will produce 
normal activity of the bowels; 

(c) Representing that his product will 
1. Produce hNtlth or start one toward health and happiness; 
2. E&t:ablish soothing healthy action in nature's way; 
3. Itemove the cause of illness; 
4. Cause headaches, biliousness and other ailments to disappear; 
5. Eliminate harmful wastes from the body; 
6. Nourish the bowels ; 
7. Soothe the bowels; 
8. Normalize the bowels; 
9. Restore bowel tone by an amazing new health building method; 
10. Overcome faulty elimination; 
11. Promote normal elimination; 
12. Tone the intestines ; 
13. Strengthen the intestines; 
14. Overcome intestinal deficiency ; 
15. Overcome constipation; 
]6. Overcome the real cause of constipation; 
17. Correct constipation, or any other bowel condition ; 
18. Overcome chronic conditions; 
19. Promote permanent relief from comrtlpation; 
20. Enable one to keep regular; 
(d) Representing thnt his product is-
1. A new bowel treatment; 
2. A better way to health; 
3. A pure vegetable food; 
4. l\Iore than just an ordinary laxative; 
5. Guaranteed; 
6. A new vegetable corrective; 
7. A food laxative; 
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8. A natural product; 
9. l\Iore suitable for an individual than most of the food he eats: 
10. Absolutely harml!'SS regardless of bow much or bow long it is taken; 
11. Eutirely n•getnble; 
(e) Representing that his product has no equal for maintaining easy, normal 

(lctlon; 
(f) Representing that his product is scientifically prepared with the pure 

vegetabl!'s best suited for overcoming constipation; 
(g) Repres!'nting that his product contains those minerals, vitamins and food 

ingredients useful for toning up and invigorating the intestines, resulting in 
natural bowel movement without the use of laxatives thereafter; 

(h) R!'presenting that his product supplies food elements, which are often 
lacking in the diet, thereby helping to keep the systl'm clean inside; 

( i) Representing that his prod net affords a "safe" means of solving the 
problem of elimination; 

(j) ReprE>Senting that his product contains harmless food elements that help 
to correct l1armful acid conditions in the upper bowel, soothe, and heal, feed 
and normalir.e the bowel condition, nnd give proper consistency to the bowel 
contents. (Oct. 26, 1937.) 

Ol!H2. Vendor-Advertiser-Divining Rods and Information Relating to 
Location of Buried T'reasure.-Frank 'Vyss, an individual, St. Joseph, 
Mo., vendor-advertiser, was engaged in selling divining rods and 
information relating to the location of buried treasure, and agreed 
in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or othenvise: 

(a) That tfle divining rods sold or described by respondent work the same 
for everyone ; 

(b) That respondent furnii!!hes infqrmat!on relative to scientific methods of 
locating buri('d treasure; 

(c) That any instrument sold or de~cribed by re,;pondent will indicate the 
pt·esence of any metal unless such claim is clearly qualified by a statement 
as to the conditions necessary to the achievement ot such results; 

(d) That nny device sold or described by respondent will indicate the loca· 
tion of oil or water; 

(e) 'l'hat all matter generates rays or vibrations similar to those emitted 
by radium; 

(f) That anyone can determine the nature of hidden body by the type of 
"vibrations" E>mittl'd, or otherwise, excE-pt by digging it up, or that each kind 
of matter emits vibrations peculiar to itself; 

(g) That anything Is given "free" when in truth and In fact the price thereol 
Is included in that of another article with which it Is given, or when ~he 
recipient is requirl'd to make any payment or perform any senice before 
qualifying to receive the so-called "free" article; 

(h) That with the exc!'ptions of the Teleetor, the llurled Treasure Finder 
and the Uadio Gold Locator, any device ~old or descrilwd by ref;pondent is of 
any practical value in locating any metal or ore; 

(l) That fm·tunes have been located by the use of the l\Iagic Indicator; 
(f) That tll!'re Is any such phenomenon as a combination of personal 

magtwtlsm, indicator magnetism and mineral mognetism, which set up an 
emotion of attraction for hidden wealth, or that there is any nttrnction set 
up such as that of the North l'ole for the compass; 
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(1c) That any device is sold by respondent on a yearly repair guarantee; 
(l) That any device sold or described by respondent carries magnetic cur· 

rents from the body to a proper conductor as a negative, or that such currents 
cause the Magic Indicator to point out the biding place of wealth or 
anything else; 

( m) That any device sold or described by respon(lent indicates the presence 
of metal by magnifying nervous or muscular reactions of the operator; 

( n) That any device sold or described by respondent indicates the presence 
of metal by serving as a medium for psychic sensitivity to said metals on tbe 
part of the operator. (Oct. 26, 1937.) 

01913. Vendor-Advertiser-System for Rupture Service.-Capt. ,V, A. 
Collings, Inc., a corporation, Box 58-C, 'Vatertown, N. Y., vendor
advertiser, was engaged in selling Capt. Collings' System for Rup
ture Service, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That the Collings System can be relied upon to "end", "stop" or ''rid" 
one of rupture worries, troubles or burdens in any manner or connection to 
assert or imply that the person will not again be worried, troubled or burdened 
with recurring ~upture conditions; 

(ll) That the Collings System can be relied upon to "end", "stop", or "rld" 
one of a rupture In any manner or connection to assert or imply that the per
son will never again suffer any recurring rupture conditions; 

(c) That the Collings System docs more than atd nature in reducing a re
ducible rupture by restoring a'nd holding the intestine in its normal position, 
and by counter-irritant effect and mas01age to increase blood flow in that area 
to tone, strengthen and contract the muscular structure around the opening 
through which the hernia bas protruded; 

(d) 'l'hat the Colling:'! Systrm cnn do more than support, for purposes of 
rt>lief from. di~comfort, an irreducible rupture; 

(e) That Collings pads are especially designpd to meet every possible rup
ture condition, unless limitPd to reducible rupture or irreducible ruptures that 
can be supported; 

(f) That rPspond~>nt's treatment is offered on the basis of a "no risk trial," 
so long ns the purclinser is required to make payment therefor with the 
privilege of applying for a refund in case of dissatisfaction, or that under 
such conditions one does not risk a dollar; 

(,IJ) That the mere fitting of the Collings appliance will immediately remedy 
the ruptured conditions and permit a person to "suddenly" remove the ap
pliance; 

(h) That a tru~s supplied in accordance with measuremPnts furnished by 
mail in all cases fit as well as though made after a personal examination by 
the same expert; 

( i) That any f;pccified results can be "guaranteed"; 
(j) That any of Collings' rupture appliances will reduce fat; 
(k) 'l'bat the sole impulse of the writers of published testimonials is to as

sist suffering humanity. (Oct. 26, Ul37.) 

01914. Vendor-Advertiser-Medicinal Preparation.-Frank A. Randall, 
an individual doing business under the trade name of Sulpho-Sol 
Co., 521 Fifth Ave., New York, N. Y., vendor-advertiser, was en-
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gaged in selling Sulpho-Sol, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) Tl1at lack of sulphur Is a leading factor In causing arthritis, or that 
scientists agree that this is true; 

(b) That Sulpho-Sol is beneficial In the treatment of rheumatism or 
"rheumatic conditions"; 

(c) That "this form of" iodine is a vital Ingredient in the body metabolism i 
(d) That Sulpho-Sol is an effective or inexpensive remedy in the treatment 

of arthritis unless limited to arthritis due to sulphur deficiency; 
(e) That the ingredients of Sulpho-Sol: 
1. Are non-toxic ; 
2. Are non-heart depressing; or 
3. Are safe to take, unless limited to Snlpho-Sol when taken as directed; 
(f) That Sulpho-Sol: 
1. Relieves arthritis ; or 
2. Brings blessed relief, unless limited to arthritis due to sulphur deficiency. 

(Oct. 27, 1937.) 

01915. Vendor-Advertiser-Books and Printed Matter.-H. T. Roberts, 
an individual, trading as H. T. Roberts & Co., Box 203, Frenchburg, 
Ky., vendor-advertiser, was engaged in selling Books and Printed 
.Matter, and agreed in soliciting the sale of and selling said prod
ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That prospective agents are paid for distributing circulars or that remu
neration is other than commissions on goods sold through the circulars they 
distributed; 

( b l1 'l'hat respondent's 1\Iyst!c Perfume Nuggets will subdue the odors of 
cooking, tobacco smoke or horne brewing, or will discourage moths, flies or 
mosquitoes ; 

(c) That respondent's book will enable one to make $50 a week selling 
snapshots; 

(d) That respondent's book "How To Be A Successful Agent" will tell one 
llow or enable one to earn $100 a week; 

(e) That purchasers of respondent's book "Twenty-four Ways to Make 
Money" can make $[)0 a week at home in their spare time; 

(f) That respondent guarantees that those who own and study his "Library 
of Business Opportunities" will have a prosperous future; 

(g) That respondent's Library of "Business Opportunities" is a guide to 
making $12,184 or $19,000 or any other large sums; 

(h) That respondent's book "The Key to Business Opportunities" will open 
the door to a real financial position or that many persons have achieved pros
perity because or reading the book i 

( i) That respondent's "Duyers' Guide'' includes infor·mation as where one 
may obtain a free diamond ring or where one can sell guleua pigs at $2.00 a 
pair; 

(j) That respondent's book "How to Get Yourself a Better Job" Is gh·en 
"free" and "postpaid" ; 

(k)i That respondent's book "How to Get Yourself a Detter Job" gives its 
readers a strange power or enables th(!m to hnnwdiutely get good jobs afte•· 



STIPULATIONS 1659 

months of failure, or will show one how to successfully secure or improve a job 
or position, or reveals the secret of successful business, or that persons applying 
the principles of the book have been successful in securing large salaried posi
tions through Its use. (Oct. 27, 1937.) 

01916. Vendor-Advertiser-Medicinal Preparations.-·warner's Safe 
Remedies Co., a corporation, 82 St. Paul St., Rochester, N.Y., vendor
advertiser, was engaged in selling medicinal preparations designated 
Warner's Digestive Tablets and 'Varner's Compound, and agreed in 
soliciting the sale of and selling said products in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That Warner's Compound is the "best known" product of its kind; 
(b) That Warner's Compound is made of ''natural Herbs"; 
(c) Inferentially or otherwise, that Warner's Compound will clean out all 

body poisons ; 
(d) That Warner's Compound stimulates the liver; 
(e) Inferentially or otherwise, that certain stated symptoms are always 

Indicative of an ailing condition of the kidneys, when in fact such symptoms 
may be indicath·e of other conditions; 

(f) That Warner's Digestive Tablets will relieve stomach "troubles", unless 
the said "troubles" are specifically stated in direct connection thet·ewith and the 
representation so qualified as to indicate that the tablets will be a relief only 
when the conditions are due to gastric hyperacidity; 

(g) That Warner's Tablets are compounded according to the formula of a 
"world famous" specialist; 

(h) Inferentially or otherwise, that poor digestion is ill ways due to laclt 
of tone in the general system. 

· The respondent further agreed to cease and desist from using the 
word "digestive" as a part of the trade name for the product here
tofore known as "'Varner's Digestive Tablets." 

The respondent further agreed to cease and desist from repre
senting through the use of the word "laboratories", or in any other 
manner, that the respondent owns, controls, or operates a chemical 
workroom or place devoted to experimental study in any branch of 
natural science or to the application of scientific principles in the 
testing, analysis and prepamtion of the proLlucts, unless and until 
the respondent shall own, control or operate such a place or places. 
(Oct. 2D, 1937.) 

01017. Vendor-Advertiser-Reducing Preparation.-Winifred Bertell, 
doing business as Hollywood Star Products, Ltd., Post Office Box 
375, Hollywood, C'alif., vendor-advertiser, was engaged in selling a 
certain preparation known as Reduce-Easies, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That REDUCE·EASIES nre of themselves a competent treatment for 
obesity; 

(b) That by the use of REDUCE-EASIES a person may-
1. Get figure control; 
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2. Feel like a new person ; 
3. Feel and look younger; 
4. Obtain guaranteed weight reduction; 
5. Lose any definite amount of weight In any ddlnite period of time; 
(c) That REDUCI<l-EASIES are-
1 . .Amazing; 
2. New; 
3. Harmless; 
4. The Hollywood Method ; 
5. Safe; 
(d) That the use of REDUCE-EASIES will enable a person to reduce as 

If by magic; 
(e) That a reduction in weight may be accomplished by REDUCE-E.ASIES 

without dieting or exercise. (Nov. 3, 10:37.) 

0Hl18. Vendor-Advertiser-Paper Fasteners and Accessories.-The 
Bump Paper Fastener Co., a corporation, 1832-A, 12th St., La Crosse, 
\Vis., vendor-advertiser, was engaged in selling Bump Paper Fas
eners and Accessories, an·d agreed in soliciting the sale of and selling 
said product in interstate eommerce to cease and desist from repre
senting directly or otherwise: 

(a) That an amazing invention opens a $10,000,000.00 market for agents ot 
The Dump Paper Fastener Company; 

(b) That for one who is an agent of The Bump Paper Fastener CompanY 
there Is no competition; 

(c) That its soles plan should make an agent an average of $89.00 or more 
weekly or any other sum unless reliable records of the sales of its agents sl\OW" 
such to be the average net return of its full-time agents under normal con
ditions; 

(d) That by any sales plan n prospective agent risks nothing when in fact 
a purchase price is charged the agent for the product and obtained before 
delivery thereof; 

(e) That any of its products separately or in combination will clinch tbe 
whole stapler market; 

(f) That because of Its process of manufacture or any other reason, itS 
products may be sold for 50% less than other makes; 

(g) Thlit a person will be made an exclusive agent unleas Jn direct con
nection therewith it is stated that such Is not the case unless and until It IS 
shown to respondent's satisfaction that the agent works consistently and 
produces satisfactory results. 

It is further agreed that respondent will not as an inducement to 
sell its products or to procure agents, represent that it will con
duct a National Advertising Campaign for the benefit of its agents 
unless and until a contract for the same has been entered into or the 
same is actually carried on. (Nov. 4, 1937.) 

01919. Vendor-Advertisers-Rose Seeds.-Edward R Von Castleberg 
and Julianna Von· Castleberg co-partners, trading and doing busi
ness as the Murvon Seed Co., Harbor View, South Norwalk, Conn., 
vendor-advertisers, were engaged in selling Japanese Rose Seeds, 
and agreed in soliciting the sale of and selling said product in inter-
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state commerce to cease and resist from representing directly or 
otherwise: 

(a) That Japanese rose bushes will bloom in the winter unless in direct con
nection therewith it is stated that such is the case only in a warm climate 
or when cared for in a greenhouse ; 

(b) That Japanese rose bushes when three years old will have five or six 
hundred roses, or will have roses the year round; 

(c) That Japanese roses are very rare. (Nov. 5, 1937.) 

0Hl20. Vendor-Advertiser-Medicinal Preparation.-Zo-Ak Co., a cor
poration, 62 1V. 45th Street, New York, N. Y., vendor-advertiser, was 
engaged in selling Zo-Ak Tablets for Men and 'Vomen, and agreed 
in soliciting the sale of and selling said product in interstate com
merce to cease and desist from representing directly or otherwise: 

(a) That Zo-Ak Tublets stimulate the sexual desires or the sexual powers of 
either men or women, unless limited to cases where the sex powers are tem
porarily reduced but not lost; 

(b) That the ovarian hormone has yalue for promo-ting or stimulating sperma
togenesis and increased sexual powers in the mule; 

(c) That the Zo-Ak preparations, for men and women, represent the very 
latest development in gonadal replacement therapy; 

(d) That the majority of cases of male impotence 
1. Are due to endocrine sluggishness; or 
2. Respond to glandular stimulation; 
(c) That the female sex hormone is now definitely known to "control" the 

menstrunl cycle; 
(f) That menopause symptoms can now definitely be traced to a deficiency 

of the female sex hormone; 
(g) 'l'hat desiccated ovarian substance is active when taken by mouth, unless 

such etatcmcnt is accompanied by citation of medical authorities supporting it; 
(h) 'l'hat Zo-Ak Tablets promote menstrunl flow, unless the Estrin ingredient 

Is increased to an amount approYed by the medical profession as adequate to 
increase the flow; 

( i) 'l'hat Zo-Ak Tablets are of matet·ial value for secondary types of amenor
rhea, or oligornenorrhoea, or dysmenorrhoe11, unless the Estrin ingredient is 
Increased to an amount approvl'd by the medical profession as adequate to 
increase the flow ; 

(j) That Zo-Ak Tablets excites normal sexual desire in frigid women; 
(1c) That Zo-Ak Tablets stimulates female fertility; 
(l) That taking Zo-Ak Tublets alone increases the capacity of both partners 

(hu~band and wife) for parenthood; 
( m) That Zo-Ak Tablets will prove effective in aiding conception in very 

many cases where apparent sterility exists; 
( n) That the Pfficuey of Zo-Ak Tablets in sex gland stimulation, or oral 

administration, has been "proved"; 
(o) That there is any such thing as a ''love hormone"; 
(p) That the "love hormone", or Zo-Ak or any of its ingredient;~, when glven 

to human beings by mouth, produce a romantic mood or lncre'lt~Pd vitality for 
matTiugt' performan('e, as distingni><lwd from temporary ~;;tlmnlation; 

( q) That 'men ~·lto feel themselves H!ipping, whose powers have gradually 
bt>('ome impaired but arc not loHt, may he betwflted by taking Zo-Ak Tubl<>t.<i. 
unless limited to their aphrodisiac action; 
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( r) That Zo-Ak Tablets g!Yes a boost to the glandular system and strrngthcns 
important functions In men past forty. unless limiteu to the aphrodisiac action 
of the tablets: 

(s) That Zo-Ak Tablets-
!. Promotes marital vigor and vitality, unless limited to their 'aphro<lis!ac 

uctlon; 
2. Produces a feeling of w<>ll-being in men or women; or 
3. Aids efficiency of men and/or women in dally work; 
(t) That Zo-Ak Tablets are eithrr a competent or effective remedy tor 

temporary Impairment of vitality due to fatigue, overwork, or remediaule 
weakness of the glandular system; 

(u) That Zo-Ak is "the most" efficacious glanu stimulator for women, when 
taken by mouth ; 

( v) That doctors prescribe the Ingredients of Zo-Ak for treating "periouical" 
Irregularities in women of all ages; 

(to) That Zo-Ak is a competent remedy in the treatment of "periodical irregu
larities'' In women of all ages; 

(x) That the hormone, Estrin, which "we Import from Europe" is concrdcd 
by medical authorities to be the "physiological regulator" of norm'al period;~, 
or that it l1as any value as a "physiological regulator" or normal prriods; 

(y) That Zo-Ak Tablets are harmless; 
(z) That the lack of a cPrtaln essential hormone makes women approaching 

45 hard to live with; or that taking Zo-Ak Tablets, proYidrs relief, by merely 
replacing in the system the hormone it lackR, In the majority of casf's; 

(aa) That "a newly discovereu hormone" hns been found to be of remnt·Iwble 
help in improving vigor and increasing vitality; or that clinical tests with thiS 
lwrmone have produced amazing results; 

( bb) That nny benPftts ft·om Zo-Ak Tllblets for men, other than their 
llphrocllsiac action may be expected within uny definitely specified JWrlod or 
time or by men of any !!peel fled nge pnrtlculurly; 

(cc) Thnt physicians often preRrribe the ingredients of Zo-Ak Tablets to 
relieve the hendaches, hot flashes, dizzy spells, "uer,·es", or tlw pnins nnrl 
misery due to or inc!llent to the mmopause, whieh may now ba obtained to· 
gethrr with other valuable iugrf'dients in Zo-Ak Tuhld,;, unless and until the 
qnnntity of 81Wh ingt·edients equals In dosnge Ute amount prescrihN1 by phy;.ic:ans. 
(Nov. 8. 1!)37.) 

0Hl21. Vendor-Advertiser-Flavoring Syrup.-Dr. Pepper Co., a cor· 
poration, 420 Second Ave., Dallas, Tex., vendor-advertiser, was en
gaged in selliug a flavoring syrup known as Dr. Pepper Syrup, used 
in manufacturing a carbonated beverage known us Dr. Pepper, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) Thnt 3 or any other particular number of Dr. Peppers per day will "keeP 
up" a normnl energy level; 

(b) 'l'hat drinking Dr. Pepper is the same as drinking bottled energy; 
(c) 'l'hnt 3 or any other number of Dr. Peppers a day makes one healtlJY i 
(d) That every bottle of Dr. Pepper contains about the same number of 

caloril's ns are cont11iued in I1alf a glass of pure orange juice or a bowl of 
crPnm of tomato soup; 

(e) That Dr. PPpper : 
l. Is "packed" with energy; 
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2. Helps to melt fat away; 
3. Cools the blood; 
4. Calms the nerves ; 
5. Expands four times in the stomach ; 
6. Controls the wnistllne; 
7. Is a tonic, or a pep tonic, or an ideal tonic; 
8. Helps you get your second wind ; or 
9. Is the perfect pick-up. for· tired minds, tired nerves, or tired bodies ; 
(f) Thnt there are more cnlorles per pound in Dr. Pepper than in orauges, 

lemons, pineapples, !':plnnch or buttermilk. (Nov. 8, 1937.) 

01922. Vendor-Advertiser-Medicinal Preparation.-R. R G. Zaleski, 
an individual trading as Zal's Laboratories, 7554 South Halsted St., 
Chicago, Ill., vendor-advertiser, was engaged in selling a preparation 
designated Zal's Medicine, and agreed in soliciting the fiale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That respondent's product Is a competent treatment for the relief of 
ulcers, gastritis, acidosis, indigestion and related· stomaob troubles; 

(b) That the most stubborn cases yield to this preparation or its adjunct 
treatment; 

·(c) That .respondent's product is helpful as a general tonic; 
( d )1 That respondent's product is replacing former methods and that it gives 

Immediate relief; 
(e) That respondent's product or its adjunct t1·eatment is positively effective; 
(f) That respondent's product is the result of many years of research; 
(g) That respondent's product will remove all Irritation from inflamed and 

wenkened parts. (Nov. 9, 1037.) 

01923. Vendor-Advertiser-Course of Instruction in Radio, Television 
and Sound Equipment Engineering.-De Forest's Training, Inc., a cor
poration, 1109 Center St., Chicago, Ill., vendor-advertiser, was en
gaged in selli.ng a Course of Instruction in Radio, Television and 
Sound Equipment Engineering, and agreed in soliciting the. sale of 
'und selling said product in interstate commerce to cease and desist 
from r~presenting directly or otherwise: · 

(a) That Dr. Lee De Forest Is now actively or fiuanclllllY as!-1ociated.with the 
business conducted by the corporation "De Forest's ';('raining, Inc." or that he 
t·xamlnes, grades, or supervises the lessons submitted by students, or In any 
way directs the teaching or training of students, or that-

1. Students are under the tutorage of Dr. De Forest, or 
2. Salesmen are associated with the De Forest organization, of Chicago; 
(b) That the number of students is limited, or that applications are ac

<'epted from only a few, or only a few In a given locality unless C<>ndltlons 
nre adhered to as stated; 

(c) Dy publication of advertisements under such headings as "Wanted," 
"Help Wanted," ''Male Help Wanted," or headings of similar Import and 
effect, or through the use of any other means, that respondent has positions 
<>r jobs at its disposal or that employment Is being or will be ofl'ered to per
fi<'ns who answer said advertisements, when said advertisements are In reality 

158121m--39----107 
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contact advertisements used in connection with the sale of respondent's course 
of instructions; 

(d) 'l'hat respondent has made arrungemPnts with various firms, by which 
Emid firms will employ students who have concluded any course of Instruction 
fJOld by it and give them permanent positions, or that re~pondent wlll do so, 
unless and until such be the fact; 

(c) That television, radio andjor sound equipment engineering are-
1. The newest and fastest growing Industries in the country; or 
2. In llC'I.'d of ml.'n ; or 
3. Offering unlimited possibilities ; or 
4. Handicapped by a shortage of thorough 11ml efficient technicians; or 
5. Facing a sPrious handicap by reaHon of untrained personnel; 

unless and until the foregoing rl.'prescntations (1-5) are the facts at the time 
they are published ; 

{f) That television Is now rPIIdy for thP public or that its general use Is 
imminent, or that-

1. Television pictures today are clear, well-Illuminated, and compare in 
quality and detail with home movies. 
' · 2. Opportunities for fortune, fame and lifetime security, exceeding those iJl 
ether Industries or branches of electronics, are to be had only in the television 
fi<'ld ~' 

(g) That taking till~ course will assure the student a steady job or big pay; 
(11) That anything Is given free when, in truth and In tact, the price therf'Of 

ls 'lhclmh'd in that of another article, or the recipient Is required to make anY 
pnymeut ot· perform any act before qualifying to receive the gift. 

The respondent further agreed to cease and desist from the use 
of. any word or words employed a:; a heading, title or otherwise, in 
1wwspnper ndnrtising or other advertising media, which have the 
<"apacity, tendency and effect of confusing, misleading or deceiving 
tlte reader of such advertisement in relation to the fact that a cor· 
respondence course of instruction is being offered for sale, or that--

1. Respondent does not operate like a correspondence school, 
2. Instruction is being o1l'ered by the Training Division of a Jarg& 

manufacturer, ' 
8. The courses are offered in cooperation with manufacturers and dealers, 
4. When a salesman h! In truth and in fact selling the course, be Is "selecting 

u man" for an Industry, 
G. A large corporation will train the men selected, 
6. A large manufacturer wants a few ambitious men who desire to train 

for good paying positions, 
7. A large corporation has a fine opportunity for a few ambitious men to 

(!ualify for practical work. (Nov. 11, 1937.) 

01024. Vendor-Advertisers-Medicinal Preparation.-,V. ,V. Metcalf 
nnd :hlrs. Fred E. Grant, copartners trading as Dr. Fred E. Grant 
Co., 706 Davidson Building, Kansas City, Mo., vendor-advertisers, 
were engaged in selling a remedy for Epilepsy, and agreed in solicit
ing the sale o{ and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That respondents' treatment controls Epilepsy attacks; 
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(b) That respondents' treatment is a "private prescription"; 
(c) That respondents' treatment is a competent or trustworthy treatment for 

vuh·<lons, "falling sickness", or fits; 
(d) That respondents' offer to sell their medicine at a reduced price will be 

hl'hl open for 00 days or any limited period, unless the higher price is charged 
after the expiration of such period; 

(c) That the Bromide contained in respondents' treatment is recognized as 
the most potent ngent in treating attacks of Epilepsy; 

(f) That respondents' remedy is an effective treatment of Epilepsy unless 
limited to relieving the severity of and lessening the frequency of the attacks; 

(g) That the use of respondents' medicine has saved the life of any person. 
(Nov. 12, 1937.) 

' 01!)25. Vendor·Advertisers-Medicinal Preparation.-J ohn I... Hatch, 
and Nancy E. Hatch, copartners, doing business under the trade 
name of Slimmets Co., 853-7th Ave., New York, N. Y., vendor
advertisers, were engaged in selling a medicinal preparation desig
nated Slimmets, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cea~e and desist from reP,resenting 
directly or otherwise: 

(a) 'l'hat by using respondents' Slimmet Method one can reduce quickly, 
sl\f£>ly nnd easily, unless quallfied by a statement defining said method; 

(b) Thnt the use of Slimmet, alone or In connection with a prescribed diet 
or exercise will enable one to reduce any definite amount or within any definite 
pPrlod of time ; 

(c) Thnt one using r£>spoudeuts' l\Iethod wlll take off or get l'l.rl of stiperftclnl 
fat; . . ' 

(d) That respondents' 1\Iethod is safe, or <that it contains no harmful drugs; 
( P) That re~pondents' 1\Iethod does not Include diets or exercises; 
(f) 'l'hut respondents bear all expense if the purchaser is not satisfied, or 

that Slimmet may be ·tested at the expense of the respondents so long as the 
respondents do not refund to the purchaser all the expenses incurred,,lncluding 
transportation and C. 0. D. charge;;~; 

(g) That re;;pondents' Slimmet 1\Iethod was prescribed or formulated by a 
noc-tor. (Nov. 12, W37.) 

Ol!)2G. Vendor-Advertiser-Brochures, Charms, Dream :Books and Other 
Articles of Mysticism.-E. S. llullock, an individual tradi11g as Key
stone Servic<', and Keystone Co., Box 7439, Philadelphia, Pa., vendor
advertiser, and was engaged in selling Brochures, Charms, Dream 
Books and Other Articles of Mysticism, and agreed in soliciting the 
sale of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That re:spondent's Lneky Dream Hook or Ethfopinn Dream Book-
1. Gires one's "lucky" number 11nt1 !lnys; 
2. Deserihes eYery nwthod of fortune-telling; 
(b) That respondent's horoscopes will-
1. Enable one to know nbont his chances In life, about lore, marriage, 

chil<hen, ti'IIYCl, lnlwrltance, lucky days, lucky colors, best traits, hidden abill
tles and when to marry; 

2. Answer questions no one can answer; 
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3. Tell how one's star of destiny affects his future; 
(c) That the "Lucky" Lodestone sold with respondent's Ethiopian LuckY 

Dream Book is sold regularly at the price of $1.00; 
(d) That "The Forbidden Books of Mose~" reveals the secret designs of 

certain of respondent's amulets; 
(e) That "The Forbidden Books of 1\Ioses"-
1. Reveals .long hidden secrets ; 
2. Contains exact copies of over 125 seals, signs, emblems, etc., used bY 

l\Ioscs. Aaron. the Israelites, EJ:Yvtians or any other peoples; 
3. Is in accordance with old manuscripts; 
4. Is given word for word, including exact copies of all original illustrations 

as they exist on ancient parchment; 
5. Is the most wonderful work ever published; 
6. Is referred to by millions who never undertake any Important step in 

life relating to finance, exchange or health without seeking guidance and ad· 
vice from Its pages; 

7. Contains all that Is embmced by the White and Black Art, together with 
the ministering spirits which were hidden from David; , 

8. Contains the Seal of Treasures, the Seal of Fortune, the Seal of Power, 
the Seal of Visions and Dream~. the Seal of Earth's Treasures, the spirits of 
air, fire, water and earth, with their uses and powerful secrets, an exact en· 
graving of the lfaglcal Circle, the magic of the Israelites fully explained, such 
as second sight, healing of the sick according to scriptural teachings, visions 
and dreams, spiritual and sensual atrection, elevation of wlll and higher 
vitallty, the fiery serpent, spurious prophets, divine inspiration and mesmeric 
clairvoyance, the dead working wonders, the Inherent power to heal disease; 

9. Contains illustrations representing the signs used by the Israelltes such 
as the breastplate of Moses, magical laws of Moses, chalice of holiness, con· 
juration of Eleazor, breastplate of Aaron, citation Germnthsia, dismission 
of Leviathan, Balalamls sorcery; 

10. Contains copies of engravings used by the Israelites and Egyptians to ac· 
compllsh their designs for good or evll ; 

(f) That respondent's charms, talismans, amulets and seals are made of 
"genuine" parchment and will give one victory over every earthly enemy; are 
useful or etrective for honor and health, for attracting the opposite sex, tor 
man's love, for woman's love, for Magical Pacts and Rituals and Ceremonial 
Magic, for working bewitchments and spells as well as Black and White 
Magic, for lnsqring success, overcoming disease and enemies and promoting 
health and success in business and trade according to Moses' Magical Spirit 
Art; Magical Seals according to the Key of Solomon, as well as the Great Book 
of Magical Art; 

(D) That any of respondent's books-
1. Exposes the Black Art or the Sciences of Magic, Witchcraft, AlcheDlY• 

Necromancy, :Mesmerism; 
2. Contains the secret art of catching fish: 
3. Contains old secrets and new discoveries or information of rare value tor 

all classes and In all conditions of society, or the secrets of money-making bY 
P. T. Darnum, or how one can make persons at a distance think of him or 
charm those he meets and make them love him; 

4. Tells how spiritualists and others can make writings appear on the ariU 
in blood characters ; 

5. Tells how to make a candle burn all night; 
6. Tells how to make a clock for 25 cents; 
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7. Tells how to banish and prevent mosquitos from biting ; 
8. Tells how to cure stammering and drunkenness; 
9. Tells how to make a horse appear as though he was badly foundered, make 

him temporarily lame, make him stand by his food and not eat it, cure him 
from the crib or sucking wind, put a young countenance on him, cover up the 
heaves, make him appear as if he had the glanders, make a. true pulling horse 
balk, nerve a horse that Is lame; 

(h) That any of respondent's books Is offered at special prlct>s or is generally 
t"old at higher prices than offered by respondent, when such is not so in truth 
or in fact; 

(i) That "Aunt Dinah's Policy Players Dream nook" 
1. Is a sure guide to lucky dreams and lucky numbers; 
2. Gives the true interpretation of dreams, and numbers to which they apply 

and good combinations to play ; 
3. Gives signification of cards dreamed of and their numbers combination 

tahles for saddles, gigs and horses; 
4. GivPs tables for finding lucky nmnbers of U.reams of the month, for days 

of the week ; 
5. Contains the Oraculum, or Napoleon Bonaparte's nook of fnte; 
6. Gives all sure signs; 
7. Enables one to find out whether he will be rich or poor, lucky or unlucky 

and whetlwr he will get expected articles that his mind is set upon; 
(f) That Frank Howman's Pow-Wow-or The Long Lost Friend contains 

many valuable arts and remedies for man! as well as for animnls; 
(k) That respondent's Fortune Teller's Curds are owned by the world's most 

famous fortune tellers ; 
(l) That respondent's book "How To ne Happy" will enuble one to banish 

all deprPs~<ion aml bring ahout hnppin<>~s. eml sorrow, misery and unhappiness 
and bring happiness into realization; 

(m) That respondent's "The New Illustrated Silent Friend"-
1. Is a marriage guide ; 
2. Is n medical advisor; 
3. ContninR an<'ient beliefs and forbidden knowledge and cnrions old secrets 

npver before published; 
4. <Jontuins pricPless f'Prrets and mysteries long bidden from the public; 
5. Contains the wondprs of the Cabala, rare old manuscript~, together with 

the spcrPts of the Great Seventh nook under the Great Seal; 
6. Contnins reason why every mnn and every woman should marry; 
7. Contains Information on-
How to obtain real happiness in marriage; 
How to choose your wife or husband; 
How to court women of all nations; 
The art of coquetry, courting; 
How to win the esteem of anyone; 
How to cnnse ladies to tell their thoughts; 
The new art to make young and old handsome; 
'rhe art and secret form of writing love letters; 
How to obtain the greatest amount of married felicity; 
How to get rich, or the great $50,000 recPipts by the aid of which anyone 

<'an earn from $25 to $75 per week; 
FU'ty (50) great money-making plan!!; 
How to make a Goldometer; 
How gamblers win at cards, dice, etc.; 
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How to bring dead trees to life; 
How to discover things lost, hidden or stolen ; 
How to compel a thief to return stolen goods ; 
Divination as practiced by the Greeks; 
Beauty Secrets, or how every woman may become handsome at trifling COI:iL, 

How to handle fire without harm; 
How to make images hang in the &ir ; 
How to multiply trees without seedlings or grafts; 
How magicians and Necromancers call forth spirits,; 
Uaphael's incantation for raising spirits; 
'l'he magic crystal ; 
Animal magnetism ; 
Spiritual manifestations; 
Uappings; 
1\Iediums, etc. ; 
The science of Necromancy, or the art of foretelliug events by consulting 

spirits; 
Persian and Indian Mysteries ; 
Catalepto Clairvoyance, or the highest state of Clairvoyance; 
The wonders of Alchemy ; 
The mystery of the Planchette ; 
The science of Astral Physiognomy ; 
How to train animals to pet·form all sorts of tricks; 
How to become a splendid orator; 
A complete Medical Advisor for all kinds of diseases; 
The cure of diseases ; 
How to strike fear and terror into the heart of an enemy; 
How to fatten fowls in four or five days; 
How to make hens lay the whole year ; 
Fortunate aud unfortunate days of the year; 
Table for finding lucky numbers ; 
!low to obtain health, strength and true manhood; 
How to catch fish in large quantities; 
How to make genuine Celestial Water; 
How to make artificial gold; 
How to make a syrup for long life; 
'l'he Somatic Conjurer; 
Spiritual Vf:.;iou, or s1~coud sight, explainlug how to read the thoughts of 

others; 
(n) That respon<ll•nt's book "Albertus l\Iaguus's 'Egyptian Secrets'" contains 

forbidden knowledge of the ancients, the secrets and mysteries of life unveiled, 
the forbidden knowledge of ancient philosophers, or is "The Book of Nature" or 
"The Magic Cure Book"; 

(o) That rcSlJOndent sells "genuine" gazing crystals that test one's psychiC 
powers; 

(p) That respondent's book "The Science of Hypnotism"
!. Is the wonder of the 20th century; 
2. Explains all known methods; 
3. Will enable one to become an expert operator; 
( q) That any of respondent's books-
1. Provides a simple guide to character reading; 
2. l\Iakes astmlogy easy: 
3. Will enable oue to know hls future by means of Palmistry and avert 

impending evlls ; 
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4. Will enable one to become an orator: 
( r) That respondent's nook of Luck discloses evidence of the value of talis

mans, amulets, charms, mascots, superstitions, lucky numbers, lucky days, lucky 
children, lucky colors, Xmas charms, New Year portents, etc. and efficacy thereof 
in presaging future events for either weal or woe: 

(a) That any of respondent's books gives scientific explanations with ancient 
nnd modern interpretations of dreams, omens and teacup fortune-telling: 

(t) That any of respondent's brochures, charms, "Lucky Dream Books" or 
any other articles are given free, when in truth and in fact the price of said 
articles are inch\ded in the pt·ice received for other articles purchased from 
z·e~pondent : 

( u) That respondent gives free a gazing crystal, book or any other article of 
a value of one dollar ($1) to any customet· sending him an ot·der amounting to 
two dollars ($2) within ten (10) days or any other specific period of time. 
(Nov. 12, 193i.) 

01927. Vendor-Advertiser-Cosmetic.-The Lavcna Corp., a corpora
tion, 141 \V. Jackson Boulevard, Chicago, III., vendor-advertiser, was 
engaged in selling a certain cosmetic designated Lavena, and agreed 
in soliciting the sale of and selling said product in interstate com
merce to cease and desist from representing directly or otherwise : 

(a) That Luvena combats the formation of blackheads or any skin disorder 
that is due to internnl causes: 

(b) That La vena will combat or permanently "get rid of" "skin blemishes" 
unless limited to temporary conditions due to external causes: 

(c) That Luvena tightens pores or permanently reduces coarse pores: 
(d) That the La vena "two minute facial" is a "complete" facial; 
(e) That Luvena stimulates or enlivens the sldn, tissues or sluggish pores: 
(f) That La vena cleanses the pores "to their very depths": 
(g) That Lavenn. has an "amnzing" effect on blackheads and other skin 

disorders; 
(h) That Luvena is "the year's cosmetic sensation"; 
( i) That La vena combats skin troubles "once and for all"; 
(j) That "only" a Lavena facial will soothe and soften skin made rough by 

winter weather conditions; 
(lc) Thnt coal ~;oot, tar, n.shes, oil, F;moke, grease, and germs dig down deep 

into the pores of the face to strMch the pores and can~e blackheads and 
pimples. (Nov. 16, Ul37.) 

01 U28. Vendor-Advertiser-Medicinal Preparations.-V ar-Ne-Sis Med· 
icine Co., a corporation, 578 Chestnut St., Lynn, Mass., vendor
advertiser, was engaged in selling certain medicinal preparations 
designated Var-Ne-Sis Green Label, Var-Ne-Sis Tablets, and Var
Ne-Sis Rub-On, and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Var-~e-Sis in tablet form or liquid-
1. Will com!Jat ot· conquer rlleumati:sni, neuritis, lum!Jago, arthritis, sciatica 

or chronic musenlnr pain, or. is a comt)('tent remedy for such nllments, unless 
limited to the relief of ~ome of the Flymptoms thereof; 

2. Will eliminnte uric acid or other poisons from the human bouy; 
3. Is composed of roots and herbs, or is a JH'f'pnratlon of roots n.ud herbs; 
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4. Tones up the system or builds up general good health ; 
5. Is a discovery ; 
6. Will do for any pl'rson wJ1at it is allegl.'d to ha,·e done for another; 
7. Will correct the faults that are responsible for the improper elimination 

of poisons from the body ; 
8. Strikes directly at the cause of rheumatism; 
9. lias successfully been taken by thousands to regain the vigor of good 

health; 
(b) That stubborn rheumatic cases have responded to Var,Ne-Sis; 
(o) '!'hat Var-Ne-Sis has become a household word denoting relief ft·om 

rhPurnatism; 
(d.) That Var-Ne-Sis nub-On is of nlue for immediate relief from the 

pain of rheumatism, sprains, neuralgia, earache, backache, cramps in the legs, 
stiff joints or stiff ueck; 

(e) That Var-Ne-Sis Rub-On is of valne in the treatmeut of chest colds. 
(Nov. 17, 1D37.) 

01920. Vendor-Advertiser-Medicinal Preparation.-Hood-Lax Corp., 
a corporation, 685 Broadway, New York, N. Y., vendor-advertiser, 
was engaged in selling a medicinal prepat&.tion designated Cal-Par, 
and agreed in soliciting the sale of and selling said product in inter· 
state commerce to cease and desist from representing directly or 
otherwise: 

(a) That respoudent's product is a nerve, tissue or body builder, unless 
limited to bones and teeth ; 

(b) '!'hat respondent's product is a general tonic; 
(c) That respondent's product is beneficial in nervous disorders, unless 

limited to tempot·ary disorders due to yitamln n deficiency, or is a help in 
o'l"ercoming sleeplessness ; 

(d) That respondent's product cleanses the skin, is very helpful in skin 
diseases, or in debilitated conditions generally: 

(e) That calcium deficiency is the result of modern diet, unless limited to 
sections of the country where milk and green leafed vegetables are scarce and 
spariugly used, or to individuals whose diets do not include 8Ufficient mill{ or 
green leafed vegtallles ; 

(f) That respondent's product "revitalizes", "invigorates" or "energizes'' the 
body, or that it stabilizes the nerves; 

(g) That respondent's product builds bodily energy, unless limited by direct 
reference to its small calcium content as an aid in building energy; 

(h) That respondent's product will curb or stop colds o~ catanh, or that it 
builds resistance to colds or catarrh. (Nov. 22, 1937.) 

01930. Vendor-Advertiser-Course in Hypnotism and Books.-Weltmer 
Institute of Suggestive Therapeutics Co., a corporation, 507 South 
Cedar St., Nevada, Mo., vendor-advertiser, was engaged in selling 
a Course in Hypnotism and Books, and agreed in soliciting the sale 
of and selling said products in interstate commerce to cease and desist 
from representing- directly or otherwise : 

(a) That the Weltmer Absent Treatment reaches people in all parts of the 
world; 

(b) That the Weltmer Absent Treatment is given "free" ; 
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(c) That respondent's course makes the mastery of hypnotism easy; 
(d) That respondent's Absent Treatment is effective, unless limited to cases 

where its effectiveness has been scientifically demonstrated, or that "many 
cases" have gotten well or been cured by means of this treatment; 

(e) That respondent's course or books will make one master over the con
ditions of environment in which he is involved; 

(f) That re:<pondent's students work miracles of healing, rejuvenation or 
prosperity ; 

(g) That rel'lpondent conducts the oldest school in the world teaching 
hypnotism; 

(h) That respondent's course is reliable, or that any teaching contrary to 
it is wrong. (Nov. 22, 1937.) 

01931. Vendor-Advertiser-Books and Pamphlets.-Geo. S. Clason, an 
individual doing business under the trade name of The Clason Pub
lishing Co., 810 14th St., Denver, Colo., vendor-advertiser, was en
gaged in selling Books and Pamphlets, and agreed in soliciting the 
Eale of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That the treatments described in respondent's book, "Why Your Feet 
Hurt", will cure all foot troubles or make the feet free from aches or pain; 

(b) That the rel'pondent's book dPscribes treatmmts which will cure fallen 
:nebes, bunions, pain in the ball of the toot, heel pains, or other troubles; 

(r.) That respon<lPnt's bool' describes how the rea<ler rrm haYe strong, rapnhle, 
painless or tireleRs teet; 

(d) That through the treatments and preo;criptlons described in rt>o;pondent's 
book, Yictims of foot ailments will regain efllclent f<'et or walk without pain; 

(e) That the prescriptions described in rr!'pondt'nt's book at·e those u~ed hy 
foot experts ; 

(f) That the treatments descrilJed in respondent's book are compt>tent tn•u t
meuts or effective l'l'llll'<lies for lameness. (Nov. 22, Ul37.) 

01032. Vendor-Advertiser-Cosmetics.-Drezma, Inc., a corporation, 
130 West 42nd St., New York, N.Y., vendor-advertiser, was engaged 
in selling certain products designated Drezma Lotion and Drezma 
Nourishing Cream, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre
senting directly or otherwise: 

(a) That by use of Drezma Lotion the pores "won't clog up" or that the 
product will keep the pores from clogging up; 

(b) That Drezma Lotion will clear up the skin unless limited to such con
ditions as are temporary and du"! to external causes; 

(c) That Drezma Lotion will dispel sallownPss unleRS limited to the ap
pearance thereof; 

(d) That Drezma Lotion w1ll refine pores that are "beginning to clog up"; 
(e) That by use of Drezma Lotion one will have "no shiny nose trouble," 

"no m9re open pores or blemishes" ; 
(f) That by use of Drezma Lotion the nose "won't shine": 
(g) That Drezma Lotion will "normalize" an oily condition of the skin 

Ol' that by its use the skin will not be oily; 
(h) That Dre?.ma Lotion "works beneath your make-up to clear and beau

tify your skin" ; 
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( i) That Drezma Lotion will heal unless limited to its aid In healing con-
ditions due to external causes; 

(j) That Drezma Lotion will rid the skin of blackheads or whiteheads; 
(k) That Drezma Lotion will "overcome" acne scars; 
( l) That Drezma Lotion will keep blackheads from forming; 
(m) That ·Drezma Lotion is a "normalizer" for any type of skin; 
( n) That Drezma Nourishing Cream will "rid" one of squint lines; 
(o) That Drezma Nourishing Cream will prevent wrinkles or that by Its 

nse tl1e skin "can't wrinkle" or will not wrinkle; 
(p) That Drezma Nourishing Cream is penetrating; 
(q) That by use of Drezma Nourishing Cream the skin will be youthful; 
(r) That Drezma Nourishing Cream will reach he "root of t11e trouble". 

The respondent further agreed to cease and desist from the use of 
the word "nourishing" as a part of the trade nam~ for the face 
cream, provided however, that for a period of six months from date 
of the acceptance of this stipulation, the respondent shall be per
mitted to use, in connection with such trade name as it might assumet 
the words "Formerly Drezma Nourishing Cream". (Nov. 19, 1937.) 

01!):3:3. Vendor-Advertisers-Course in Lettering.-Karl W. Martinitz 
and Richard ·w. Paltridge, Jr., copartners, doing business under the 
trade name of 1Vestern Art Lettering, 5512 Venice St., Los Angelesr 
Calif., vendor-advertisers, were engaged in selling a course in letter
ing design .. 'tted Art of Lettering, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from n•presenting directly or otherwise: 

(a) Using the words "Art of Lettering" or similar words as the title o! 
their book unless and until said book shall in fact consist of a complete course 
in the art of let·terlng; 

(b) Using the words "Art Lettering," or words of similar Import, as a part 
of their trade name until ~>U<:h time ns they shall ofl'er the purchasing public 
a book or course furnishing complete and adequate instruction in the art o! 
lettering; 

(c) lleprcsentiug tllrough advertisement!; in magazines, other periodicals, or 
otiJCrwlse, that persons qualified in the art of lettering signs, showcards, lay
outs, etc. are "Wanted at Once" for employment; or that there ls a crying 
demnud for men and women ln said profession for whole or part time employ· 
ment, unlcs.;; and until demands for the employment of such persons actuallY 
exist in truth and in fact; 

(d) Representing that there is a shortage of persons for employment ln the 
lettering fields ; 

(e) llcprcsentiug that respondents' book, as presently constltuted-
1. Will enable one to start lettering signs, showcards, layouts, etc., upon the 

first day of the receipt thereof by a prospective student; 
2. Provides a simple, direct or complete course in the art of lMtering; 
3. Enables one to learn the art ol lette1·!ng; 
4. Provides the means of making big money easily; 
~. l~nables one to master the art of lettering without long hours of tediou» 

practice; 
6. Is based on proven principles of the art of lettering. (Nov. 19, 1037.) 
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0193-!. Vendor-Advertiser-Formulated Compounds of Vegetable Concen· 
trates.-California Vegetable Concentrates, Inc., a corporation, Art:hi
tccts Building, Los Angeles, Calif., vendor-advertiser, was engaged 
in selling certain preparations known as CVC Formubted Com
pounds of Vegetable Concentrates, and agreed in soliciting the sale 
uf and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That the average American diet is deficient in minerals; 
(b) That its eve Pormula AA 1 i:; indicated in the trrntment of low blood 

l•ressure, chloresis, emaciation, fatigue, underweight, or as a yascular or general 
tonic; 

(c) That its OVO Formula NF 2 is indicated in the treatment of neurasthenia, 
11ervous debility, insomnia, chorea, neuralgia, or any other pathologic condition; 

(d) That its OVO Formula BF 3 is indicated in the treatment of muscular 
rheumatism, cutaneous ulcers, pus formation of a non-specific nature, or 
r.yogenlc or suppratlve infection; 

(c) That Its OVO Formula AD 4 Is a "specific" source of supplemental nu
tJ·ition In the dietary control and correction of diabetes; 

(f) That "uniformly" favorable results have been obtained from the use of its 
OVO Formula AA 5 in the treatment of gout, rheumatism or arterlo sclerosis; 

(y) That "uniformly" favorable t~r "spectacular" benefits have resulted from 
the use of its OVO Fonnula DN 6 in the treatment of any condition resulting 
from a calcium deficiency; 

(h) That its OVO Fonnula GI 7 is a "specific" source of supplemental nutri· 
tion, in the dietary treatment of anorexia, enteritis, Intestinal fermentation, 
malnutrition, or other metabolic disorders; 

(i) That tlw objPC'tiYP of Its oro Formula. .A. A 8 is to provide a geuProus 
supply of organic sodium, calcium, potassium, or magnesium, capable of re
establishing a depleted alkaline reserve ; 

(J) That its OVO Formula PL 9 provides a "prolific" supply of caldum, 
phosphorus or iron ; 

(k) That its OVO Formula ON 11 In indicated in the treatment of malnu
trition of either children or adults; 

(l) That its CVO Formula AG 1! is indicated In the treatment of goitre, or 
Is a "specific" source of supplemental nutrition In the treatment of goitre; 

(m) That the parsley and asparagus contained In Its OVO Formula SL 13 Is 
indicated in reducing the colonic bacilli count or lnfinmmation of the colonic 
mucosa; • 

(n) That its OVO Formula IU 14 Is Indicated In the treatment of lnte,;tlnal 
ulcers; 

(o) That Its OVe Formula Rfi' 15 Is a "specific" source of supplemental 
nutrition in the dietary treatment of obesity; 

( p) That any of its said products are prolific sources of vitamin "potencies" 
unless limited to vitamins A and C. (Nov. 12, 1937.) 

01935. Vendor-Advertiser-Nail Protection Cream.-"~. II. Braun; an 
individual, operating under the trade name of Imperial Brands Co., 
537 South Dearborn St., Chicago, III., Yendor-adnrtiser, was engaged 
in selling a preparation designated Steno Nail Protection Cream, and 
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agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Steno Nail Protection Cream-
1. Is an effective treatment for white blemishes on the finger nails; 
2. Is a nourishing cream ; 
3. Will "end" brittle, peeling, splitting, breaking nails or bang nails; 
4. Will transform brittle, peeling, or splitting nnils Into healthy or lovelY 

finger tips; 
5. Wlll cause spots to disappear or hang nails to "vanish"; 
(b) That this preparation can be relied upon to correct bau mtils unleSS 

limited to conditions where it is a corrective treatment; 
(c) That this product nourishes the nails; 
(d) That this product will keep the nails healthy or take care of all finger 

worries; 
(e) That this cream will overcome even the worst cases of brittle, peeling. 

F<plltting nulls. (Nov. 12, 1937.) 

01936. Vendor-Advertisers-Medicinal Preparation.-R. M. Jones and 
A. J. Cage, copartners doing business under the trade name of Cajo 
Distributing Co., 40 W. Gay St., Columbus, Ohio, vendor-advertisers, 
were engaged in selling a medicinal preparation designated Glanoids 
Ta hlets, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That respondents' product will pep up married l1C01Jle paiSt 40; 
(b) That respondents' product Is a rejuvenating scientific tonic-stlmulnnt; 
(c) That by using respondent's product one can be young again; 
(d) That reApondents' product is a remedy for one feeling old, tired, run 

down and draggy and for persons Rufferlng from weak and abused glands; 
(e) That respondents' product will aid nature In helping to regain one's 

"natural power", "youthful pep", "vigor" and "vitality;" 
(f) That persons using respondents' prodnet are regaining the vitality aud 

strength of former yenrs; 
(!J) Thnt beneficial results are obtnlned by persons using Glanoid VitalltY 

l'ablets for a period of ten days; 
(h) That in more stubborn eases the continued use of respondents' product 

will prounce full realization of one's ambition to regain his vitality; 
( i) That respondents' product is a grand tonic; • 
(j) Thnt respondents' product wlll repnlr nbnsed, neglected or unnatural 

conditions of vitnl orgnns, nnd will help those who are tired, nervous, drnggY 
and run down 'from many causes; 

(k) That lOOo/'o satisfaction or 100% action is obtnined from the faithful 
use of respondents' product; 

(Z) That respondents' product produces lasting benefits; 
(!II) That re~<pondcnts' product possesses glandular food vnlue. 

The respondents further agreed to cease and desist from using 
either the term "Glanoid" or "Vitality" a.s a part of the trade natn8 

of said product, or to designate or describe said product. (No'V'· 
18, 1937.) 
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01937. Vendor-Advertiser-Cosmetics.-Grace Donohue, Inc., a cor
l)()ration, 640 Madison Ave., New York, N. Y., vendor-advertiser, was 
engaged in selling certain preparations designated Seba Gland 
Cleanser, Sanguatone, Dermatone, Pure Pore Dalm, and agreed in 
soliciting the sale of and selling said products in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That respondl:'ut's Cll'anser decomposes dirt purticlPs, neutralizes excess 
acid rpsidue, I'epleniRhes the sulphur {'lernent in the skin or normalizes 
elimination; 

(b) That l"el'pondPnt's Cleanser is an aid in IJreventing eruptions Ol' other 
facial blemishes; 

(c) That respondent's Cleanser is an aid in removing eruptions or other 
facial hlf'mishes, unlf');S limitf'd to supf'rficial and tf'mporary eruptions; 

(d) That respondf'nt's C!ean~er contains other ingredients than sulphur which 
are benf'ficlal to the skin; 

(e) That respondent's lllush Cream will corl'ett acne, pimples, bl'ackhead~, 
whiteheads, blemishes or blotchy skin ; 

(f) That reSJlOndent's Blush Cream is not mel'ely a surface treatment, or 
that it works directly on the circulation, or gets down underuPath the skin; 

(g) That respondPnt's Blush Cream restores youthful beauty or colm·, o1" Is. 
a uatural color restorer, or promotes normal circulation, or stimulates the cells 
or repairs tissue, unless limited to the inci'f'I!Sed flow of blood In the area 
applied to bring more food values for cell stimulation and tl:ssue rP]JUir; 

(h) That dull, pasty, tlr·pd looking complexions are <·nu><Pd by lnzy or sluggish 
blood yes~ls or nerve centers; 

( i) That respomle11t's products give assurance of youth or bf'nuty; 
(f) That reApO!Hlf'lJt's product, Derma tone, nouriflhes the skin; 
(k') That reRpondent's balm is lJOUrlshing to the skin or pores or prevents 

flh!<ol1Jtlon of fcwe powders or im]mrlties or in an iudespensuble protection; 
(l) That rt>spondent's balm contains bleuded "Foreign proteins". 

The respondent further agreed to cease and desist from the use 
of the trade names "Seba Gland Cleanser", "Sanguatone" and "Pure 
11ore Balm" for the products now so designated. (Nov. 19, 19:37.) 

01!>38. Vendor-Advertiser-Cod Liver Oil.-Rilmo Chemical Co., Inc., 
a corporation, Vineland, N. J., vendor-advertiser, was engaged in 
selling a product designated SILMO XX (Cod Liver Oil), and 
ngrl'ed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

( n) That through the use of respondent's product each ben wlll lay 24 or any 
otht>r definite numbPr of "extra" {'ggs; unless all comparative conditions are 
clenrly stated In t>utliclently close proximity to command notice; 

(b) That the use of respond'-'nt's product insures stronger shelled eggs, in· 
CI'e!lses the hatchabllity or increases egg production, unless all comparative 
conditions are clearly stated In sufficiently close proximity to command notice; 

(c) That the use of respondent's product will produce "unbreakable" egg 
shells. (Nov. 2-t, l937.) 

01D3D. Vendor-Advertiser-Incense.-Oriental Importing Co., a cor
}Joration, HM "'Pst Lake St., Chicago, Ill., wndor-adwrtiser, was 
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engaged in selling products designated Oriental Lucky Fortune 
Teller Incense, Oriental Lucky Fortune Incense, Oriental Dream 
Mist Incense, and Oriental Liquid Incense, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from r~presenting directly or otherwise; 

(a) That anything is given free when in truth and In fact the price thereof 
Is included in that of another which must be purchased before qualifying to 
receive the article advertised as "free"; 

(b) That the Oriental Book of Dreums and Horoscopes Is or contains the true 
secret to success ; 

(c) That one "must" follow rules promulgated by respondent in order to 
achieve desires; 

(d) That any Incense sold by respondent is "lucky" or develops "luckY 
numbers"; 

(e) That any incense sold by respondent is prepared in accordance with a 
"rare" or "mystic'' formula, or Is compounded of "rare" essences; 

(f) That any of re!lpondent's incense consists of seventy-two different flower 
fragrances ; 

(g) That any incense sold by respondent wUI bring prosperity, peace or 
happiness. 

The respondent further agreed to cease and desist from the use of 
the trade names "Lucky Fortune Teller Incense," "Lucky Fortune 
Incense," or any other name including the word "lucky" or implying 
that its use will bring good luck, with reference to any of its products. 
(Nov. 24, 1937.) 

01940. Vendor-Advel'tiser-Fruit Jar Opening Device.-Household 
Helps;·Inc., a corporation, Muncie, Ind., vendor-advertiser, was en
gaged in selling device designated "Ope-N-Seal" Kit, and respond
ent in soliciting salespersons or dealers in aid of the sales of such 
merchandise, agreed : 

(a). Not. to-make unmodltled represeutatlons or claims of earnings In excess 
of the average earnings of respondent's active full-time salespersons or dealers 
achieved under normal conditions In the due cour~e of· business; 

(b) Not to rept'esent or hold out as a chance or an oppol'tunlty any amonnt 
In excess of what has actually been accompll!i!hPd by one or mo1·e of respomlt>~Jt':l 
salel!lpersons or dealers under normal eonditious In the due course of business; 

(a) Not to rept·esent ur hold out as maximum earnings by the use of suc.b 
expressions as "up to", "as high as" ot· any equivalent expression, any amount 
In excess of what bas actually been accomplished by one or more of respond
ent's salespersons or dealers under normal conditions in the due course of 
business ; and 

(d) Not to represent that any sale~;pet·son or persons referrPd to In adver· 
Using are still engaged In selling respondent's merchandise when snell is 11ot 
the fact. 

It is also agreed that if the provisions of this agreement are vio· 
lated by the respondent or agents, this stipulation as to the facts maY 
be used in evidence by the Commission in the trial of the complaint 
which it may issue. 
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This agreement is tendered to the Federal Trade Commission :for 
its consideration and approval, and upon its acceptance is to be en
tered of record, at which time it shall become binding upon the under
signed. (Nov. 26, 1937.) 

01941. Vendor-Advertiser-Correspondence Course.-George "\Vaguer, 
an individlml tru.ding. under the names of American Detective Train
ing School and American Detective System, 2640 Broadway, New 
York, N.Y., vendor-advertiser, was engaged in selling a Correspond
ence Course in Detective Training, and agreed in soliciting the sale 
of and selling said protluct in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That instruction is offered to qualify a student for a position with the 
U. S. Secret Service, or that one is taught Secret Service Methods; 

(b) That there is no other profession where the opportunities are as large as 
in that of the detective; 

(c) That the present demand for detectives exceeds- the ~;;upply, or that de
tectives are in grPat demand, or that the profPssion is not half fined, or u1at 
detectives will always find work; 

(d) That rei'<pondent's course Includes training to include every problem a 
detective is called upon to solve; 

(e) That any and every person can become a successful detective with the 
nid of respondent's Instructions; 

(f) That there Is no other profession in which a beginner can get results so 
quickly, which offers so wide a field, and in which the rewards are so l!beral; 

(g) That-detectives bave.never before.~een In such demand as.they are now; 
(h.) That this course w!ll give each student the knowledge which could 

.otherwise be obtained only through many years of actual experience; 
( i) That a certain fingerprint lesson Included in the course is given only if 

~nrollment is received by return mail. 

The respondent further agreed to cease and desist from deducting 
a "percentage for overhead" from refunds made to students who dis
~ontinue the course of study. 

The respondent further agreed to cease-and· desist from the use of 
the word "System" as a part of its trade name unless and until such 
·phraseology is accompanied by an explanation, in direct connection 
therewith, that respondent is engaged only in offering detective in
struction. (Nov. 26, 1937.) 

01942. Vendor-Advertiser-Laxative Preparation.-Picot Laboratories, 
Inc., a corporation, Picot Building, "\Vilmington, Del., vendor-adver
tiser, was engaged in selling a certain laxative preparation desig
natl'd Picot Salt (formerly designated Sal de Uvas Picot), and 
ngreed in solociting the sale of and selling said product in interstate 
.commerce to cease and desist from representing directly or otherwise: 

(a) That Picot ~nlt is a competent treatment or an effective remedy for-
1. Rheumatism, 
2. Malaria, or that it is indicated for malaria patients, 
3. ConRtipntion, unles!l limited to temporary constipation, 
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4. Defective digestion, unless due to faulty elimination, 
o. Bad breath, unless due to constipation; 
G. Ileadaclll', unle~s limited to simple headache due to occasional con~ti-

Jlll tion, 
7. Acidity, uule.-;s limited to gastric hyperacidity, 
8. ScasickJWI'lS, or 
9. Colds; 
(b) That Picot Salt will-
1. Eliminate uric acid, 
2. Banish pain, 
3. Accomplish "perfect" Intestinal elimination, 
4. Get "rid" of intestinal constipation, or of any othPr ~OJHlitlon, 

5. Pre,·ent accumulation of poisons, 
6. "Cure" a chill, or any other (;ollditioll or dist>ase, or 
7. Eliminate all the poisons in the stomach; 
(c) That Picot Salt will aid digestion unless limited to <"a~<PS of impaired 

digestion where ~;uch impairment is due to faulty elhniuatlon; 
(d) That the adminlstmtion of Picot Salt will enable one to have a clear 

~kin or an adorable.8ldn. (Nov. 26, 1937.) 

01943. Vendor-Advertiser-Cosmetics.-Dorothy Perkins Co., a cor
poration, Mart Building, St. Louis, Mo., vendor-advertiser, was en
gaged in selling Cosmetics, and agreed in soliciting the sale of allll 
selling said products in interstate commrrce to cense nnd desist from 
repres£>nting directly or otherwise: 

(a) That through the u~e of Dorothy Pet;klns Cream of noses Cleansing 
c·i·ea·m, Acne Cream, nose Lotion or Acne Lotion, or a combination of the nbovt> 
products, one may get rid of or clear up acne or plmplt>s, or that the use of the 
nbove products constitute a competent treatment or effective remedy for acne 
Ol' !Jilllples; 

(b) That respondt>nt's New Plt>x Is uot a clny or will revitalize one's face, 
.stimulate the circulation or make the facial muscles firmer or more youthful; 

·(c)• That rt>l'!pondent's products make a poor complexion unnt>cessary Ol' 
iuexcusable ; 

(d) ~'but respondent's Tissue Creams ot· Cretiw Delight provide the skin 
with the elements nt>ct>ssary to ket>p it healthy or beautltul; ' 

(e) That respondent's Tissue Cream No.2 will correct or eliminate deep lines 
wriukles, a cue pits or dry skin ; 

(f) That rt>spondt>nt's produds will eorrect or cleat· up oily skin, enlarged 
port's or blnckht>ads; 

(g) That respondent's products will prott>ct the skin from sun or wind, or 
cot·rect conditions due to sun or wind burn or chafing; 

(11) That respondPnt's products are an effective treatmt>nt for faulty com
plt'xions; 

(f) That r.-spondent's Crt>am of noses Cleansing Cream will penetrate the 
JlOI't'S; 

( J) 'fllut re~pondt>nt's Nt>w Plt>x will pur~e the skin of impurities or blacl;:
ht'lHIR, ll'sst>n·Hnes or wrinkles or reduce muddint>ss or sallowness : 

(k) That l't>SpondPut's so-callt>d Skin Tonic will tone or stimulate the skin Ol' 
reclnl·e large pores; 

(1) That rt>spondent's St)t'clal Astringent tightens flabby skin, corrt>ets oiliness 
or large pores; 

(m) That re!ipondent's Muscle Oil will pent>trate; 
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(11) That t·espondent's Brilliantine will give life to the hair; 
( o) That respondent's Special Circulation Treatment will remove sallowness 

:m<l mnddine>~s, lighten the complexion, clear or lubrlcate the skin, or purge 
pores. 

The respondent further agreed to cease and desist from designating 
and describing any of its products as "Skin Tonic", "Acne Lotion" or 
"Acne Cream". (Nov. 26, 1037.) 

01944. Vendor-Advertise1·s-Medicinal Preparation.-Harold T. Ma
loney and John C. O'Neil, copartners, operating under the trade 
name of Nu-Ilealth Products Co., 178 E. Long St., P. 0. Box 973, 
Columbus, Ohio, Vel.ldor-advertisers, were engaged in selling a med
icinal preparation designated Floradex, and agreed. in soliciting the 
sale of and selling said product in interstate commerce to cease and 
(lesist from representing directly or otherwise: 

(a) That Floradex "banishes'' constipation ; 
(b) 'I'hat Floradex will restore muscular activity and stimulate the organs 

to normal functic:m ; 
(c) That this product will prevent constipation or intestinal intoxication; 
(d) That 87% of all sickness is traceable to putrefaction of delayed waste 

products and toxins fot·med in the colon; 
(e) That this preparation counteracts excess acidity of the stomach; 
(f) That Floradex substantially assists the growth of Bacillus Acidophil us~ 
(g) That Floradex prevents excessive fermentation of foods; 
(h) That Floradex constitutes a competent treatment or an effective remedy 

for-
1. Aches and pains; 
2. Rheumatism ; 
3. Arthritis; 
4. Neuritis i 
5. Headache; 
6. Skin eruptions; 
7. Nervousness; 
8. Insomnia; 
9. High blood pressure; 
10. Stomach, intestinal and othe1· diso1·ders; 
11. Tired, dragged-down feeling; or 
12. Offensive breath and slim~· tongue, or that it will "end" or "ellmluate•• 

any of the above conditions; 
· ( i) That Floradex is the greatest <lisco very in a thousand years; 
(J) That Floradex eliminates poisons from the colon; 
( k) That Floradex is "guaranteeu" to produce any speclfic results; 
( Z) 'I'llat this preparation will prevent the absorption of internal poisons i 
(m) That chemists employed by respondent conducted several years of re-

search work in producing Floradex; 
(n) That Floradex will cure constipation; 
(o) That Floradex relieves the cause of gaseous conditions of the stomach; 
(p)That Floradex is a food, or is not a medicine. (Nov. 26, 1937.) 

0194:5. Vendor-Advertiser-Paints, Varnishes, Etc.-Norman Paint 
Co., Inc., a corporation, 1248 H. St. X.E., ''Tashington, D. C., vendor-

1118121 m-39--108 
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advertiser, was engaged in selling Paints, Varnishes, Etc., and agreed 
in soliciting the sale of and selling said products in interstate com
merce to cease and desist from representing directly or otherwise: 

(a) That "We manufacture all the paint we sell" unless it is explained that 
during the rush or busy season a small percent of the paint sold by respond
ent Is manufactlll'ed by other manufacturers ft·om ingredients and formulae 
!urnlshed by the respondent and under its direct supervision, and unless 1t is 
furthrr explained that this statement does not apply to accessories such as 
roof coating, spar varnish, enamel, putty, !Jt·ushes, etc.; 

(b) That the consumer can "save up to 45o/o" unless it is explained that this 
statement opplit>s only to the paints manufactured by the respondent. (Nov. 
:26, 1937.) 

01946. Vendor-Advertiser-Sign Letters.-W'illiam H. Britton, an in· 
.dividual trading as American Monogram Co., 123 Prospect Ave., 
Dunellen, N. J., vendor-advertiser, was engaged in selling Sign Let· 
ters, and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That respondent's enterprise offers an opportunity that requires no 
capital, experience or skilled salesmanship; 

(b) That respondent's sign letters are-
1. In great demand; 
:2. The easiest or quickest seller of anything ever put on the market ; 
.3. "Guaranteed" to wear as long as the finish on the car; 
4. The most attractive or durable decalcomanias prod!Jced~in tllls,country:· 
.5. More durable ·than paint; 
(c) That the purchasers of respondent's sign letters can-
1. 1\Iake his profit as large as he pleases; 
2. Sell his man every time ; 
.3. Get started in business or on the rond to succef!s ; 
(d) That said sign letters retain tla•ir luster, color or beauty indefinitely i 

()r are more durable than paint; 
(e) That sold sign letters protect ngaiust theft; 
(f) That monogram agents nre reaping a rich hnrvest, or that the profits ar11 

Immense or tremendous; 
(g) That respondent's sign letters when applied produce a better result 

than can be produced by a sign painter; 
(h) That any sum expended for an outfit, or any outlay or investment of 

funds In the respondent's business will enable an agent or salesperson to make 
11 ny definite amounts in profits; 

( i) That extra initials are "free" so long as such articles are included in 
the price of the outfit that the agent or salesperson is required to pay for: 

(J) That the respondent's goods are being used by the Standard Oil Company, 
the Underwood Typewriter Company, Borden and Company, the Edi,;on Phono
graph Co., telephone companies or other large firms. 

Respondent further agreed to cease and desist from using the word 
"~Ionogrom'' to designate or describe said sign letters or as n part of 
1lls trade name. 
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R~spondent further agreed: 

(1) Not to make unmodified representations or claims of earnings in excess 
{!f the average earnings of respondent's active full-time salespersons or dealers 
achieved under normal conditions In the due course of business; 

(2) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accompllshed by one or more of respondent's 
salespersons or dealers under normal conditions in the due course of business; 

(3) Not to represent or hold out as maximum earnings by the use of ~ucl1 
expressions as "up to", "as high as", or any equivalent. expression, any amount In 
Pxcess of what has actually been accomplished by one or more of respondent's 
salespersons or dealers under normal conditions in the due course of business; 
and 

( 4) That In future advertising where a modifying word or phrase is used 
in direct connection with a specific claim or representation of earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form, 
end at least one-fourth the size of the type used in printing such statement 
or representation of earnings, (Nov. 26, 1937.) 

01947. Vendor-Advertiser-Medicinal Preparations.-E. 0. Reber, an 
individual doing business under the trade name of Seminole Drug 
Co., Lebanon, Pa., vendor-advertiser, was engaged in selling medici
nal preparations for the treatment of stomach troubles, rheumatism, 
colds, tired feeling, etc., known as Seminole Indian Herb Tablets, 
and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That Seminole· In<llan Herb 'l'ablets· are pure· vegetable and contain no 
narcotics; 

(b) That Seminole Indian Herb Tablets-
1. Help pep you up; 
2. Assist in eliminating that run-down tired feeling~ 
3. Are a regulator for the stomach; 
4. Make It possible for you to be almost perpetually happy; 
5. Provide you with radiant. health ; 
6. Tone up· the system; 
7. Keep you. perked up at all times; 
8. Correct appetite and dlge&tion; 
9. Cleanse the liver and kidneys; 

10. Aid the liver and kidneys In their proper duties; 
11. Eliminate headaches, bud nerves, rheumatism and loss of memory. 
12. Relieve tbn t tired, run-down feeling; 
13. Are good for stomach troubles and/or rheumatism; 
14. PPp you up and make you feel that life is worth living~ 
15. Give relief from colds; 
16. Keep the system toned up. 

The respondent further agreed, in promoting the sale of his prod
uct to cease and desist from the use of the word "Indian" as a part of 
the name of said product. (Nov. 27, 1!>37.) 
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01948. Vendor-Advertiser-Cosmetic.-Associated Distributors, Inc.t 
a corporation, 111 'Vest Monroe St., Chicago, Ill., vendor-advertiserr 
was engaged in selling a certain cosmetic designated Lip-Youth, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease nnd desist from representing directly or other
Wlse: 

(a) That Lip-Youth will "end" dry, chapped, rough, parehed livs; 
(b) That Lip-Youth contnins thou~nnds of. units of. Vitamin D and/or Vita

min F; 
(c) That Vitamin D and/or Vitamin F have any npprecinble <'ffect on the 

lips; 
(d) That Lip-Youth has a "magic" effect; 
(e) That this product will rejuvenate the Ups; 
(f) That this preparation offsets daily aging, or withering; 
(g) That this is nn entirl'ly new preparation tor the care of the lip~. (Nov. 

29, 1!137.) 

01949. Vendor-Advertiser-Muscle Building Training Course.-Insti
tute for Physical Development, Inc., a corporation, operating under 
the trade name of Hercules Exercises, 49 East 21st St., New Yorkr 
N. Y., vendor-a<lwrtiser, was engaged in selling a Muscle Building 
Training Course, and ngreed in soliciting the sale of and selling said 
pro<luct in interstate commerce to ceas~ nn<l desist from representing 
directly or otherwise: 

(a) '!'hat reHpond<'nt's course sells for one-half pricP, or that the pnrehn~er 
will "save over halt" ; 

(b) Thnt the sale priee is a !'peciul offer, or that the offE-r will soon expire, 
unless a definite date is estnhlisb<'d and uch·E>rtl~l'd, utter which all nceept
a )l(~es are refused ; 

(c) That this course will enable one to de\·elop big muscles or a strong, husky 
body, unless such claim is clearly an~ directly limited to !luch per~o~ons as 
would be benefited thereby. (Nov. 30, 1937.) 

01!>50. Vendor-Advertiser-Medicinal Preparation.-Helin Lie Labora
tories, Inc., a corporation, 311 'Vest Tigeras Ave., Albuquerque, N. 
Mex., vendor-ndvert.isPr, was engngNl in selling a mellicinal prP:para· 
tion designated Burneze, and agreed in solicting the sale of and sell
ing said product in interstate commerce to cease and desist from rep· 
rpscnting dir~ctly or othenvise: 

(a) That lllll"ll<'7.e 
1. Stop"' puiu, cun~<t>d by buru10; 
2. llecomes a pm·t of the tissue; 
3. l'revl'nts 1nf.t>etlon ; 
4. Jienls burns; 
:>. Stops swt!lling; 
II. Takes out dbwolorut Ions; 
7. }~OSNl ehllpp«>d, SOI'I' JipS; 

8. l't•netrates; 
0. Stops pnln en H~«>d loy hl~t>ct bitE-s, ~otlug>o~, etc; 
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10. Will "fix up" sore no~es and <:hcst colds OYeruight; 
11. Is a cure for burns ; 
12. Eases the pain caused by burns; 
13. Promotes healing; 
14. Causes most burns to heal without scar; 
15. Safeguards against infection; or 
1G. Is a specific cure for burns. 
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The respondent further agreed, in promoting the sale of its product, 
to cease and desist from using the word "laboratories" or "laboratory'' 
as a part of its trade name until such time as it actually owns or 
operates a labomtory or laboratories. (Nov. 30, 1937.) 

01951. Vendor-Advertiser-Medicinal Preparation.-Leto H. Smith, an 
individual, doing business under the trade name of Leto Remedy 
Co., P. 0. Dox 15, San Antonio, Tex., vendor-advertiser, was en
gaged in selling a preparation designated Leto's Pyorrhea Remedy, 
n.nd agreed in soliciting the sale of and selling said product in inter
state commerce to cease and desist from representing directly or 
otherwise: 

(a) Using the word "pyorrhea" either alone or in conjunction with any 
{)ther words as part of the trade name for his pi'ollnct; 

(b) Representing that his preparation is a reliable application for the gums 
to reduce soreness or inflammation, unless limited to Indicate soreness or in
flammation of a superficial nature; 

(c) Representing that his preparation Is a disinfectant when applied to the 
gums; 

(d) Ht>Jll'PSf'uting t hnt his prepnration is a compPteut treatment for-
1. Bleeding gums; 
2. Pyorrhea; 
3. Sot·e gums, unless limited to superficial soreness of the gums; 
4. Foul breath; 
5. Loose teeth ; 
6. Trench mouth, or that it heals the worst cases of said disease; 
(c) Ht>presentlng that his prcparation-
1. Is always guaranteed; 
2. Will provide quick, certain and lasting relief from bleeding gums; 
3. Makes sore gums curable; 
4. Is highly recommended and used by leading dentists ; 
5. Never disappoints, or falls to benefit; 
6. Will heal pyorrhea after it has affected the stomach, kidneys and general 

i'ealth; 
(f) Representing that reliable dentists often report the successful use ot 

rr>oponclent's pr('puratlon on their very worst cases. (Nov. 30, 1937.) 





DECISIONS OF THE COURTS 
IN CASES INSTITUTED AGAINST OR llY TIIFl COJ\l!IIISSION 

FEDERAL TRADE COl\IMISSION v. REAL PRODUCTS 
CORPORATION ET AL.1 

No. 280 

(Circuit Court of Appeals, Second Circuit. June 7, 1937) 

TRADE DESIGNATIONS-APPROPRIATION OF COMPETITOR's-\VHERE SECONDARY MEAN

ING AND UsE FALSE AND l\IISLEADING. 

The use by automotive manufacturers, without consent of Champion Spark 
Plug Company, of trade designation "Champion" for their automotive and 
metal specialties, including spnrk plug cable sets, constituted unfair competi
tion under Trade Commission Act, where use of word was false, deceptive, 
and misleading to retail tmde and purchasing public and tended unfait·ly to 
divert trade to such manufacturers. (Federal Trade Commission Act of 
1914, sec. G, as amended by Act Feb. 13, 1925, sec. 2, 1G U. S. C. A. sec. 45). 

TRADF: DESIGNATIONS-APPROPRIATION o:F CoMPETIToR's-WHERE SECONDARY MEAN

ING AND UsF: FALSE AND 1\IISLEADING-UNFAIR COMPETITION INFERENCE. 

The use by automotive manufacturers, without consent of Champion Spark 
Plug Company, of trade designation ''Champion" for kindred products, which 
was nec<>ssarily deceptive to public, indicated a purpose to use such designa
tion unfairly, In competition. 

[618) TRADE DESIGNATIONS-APPROPRIATION OF COMPETITOR's-\VHERE SECONDARY 

~IEANI:\'G AND USE J<'ALSE AND ~liSLEADING-l'UBLIO INTEREST RE DECEPTION OR 

J'REJUDICE OF CoMPETITORS-QUALIT¥ OB IIARJIILF.SS!\"ESS OF 1\I!SREPRI::SENTED 

l'ItODUCT-l\lATERIALITY, 

The public was entitled to be protected against unfair practice of automotive 
manufacturers of using for their products identical name used by competitor 
for kindred products, either on ground of deception suffered by public or 
prejudice occasioned to competitors of such manufacturers, regardless of 
whether ml:m:•presented product was Inferior, or harmful to public. 

TRADE DESIGNATIONS-APPROPRIATION OF COMPETITOR's-\VHERE SECONDARY :1\IEAN

l!'ii'G AND USE FALSE AND 1\IISLEADINa-COPYRIGHT AS DEFENSE. 

Where automotive manufacturers had engaged in unfair competition by 
using trade designation "Champion" for their products without consent of 
Ohampion Spark Plug Company, fact that such manufacturers had copy
righted box label "Champion Spark Plug Set" was no defense to proceeding 
by Trade Commission to compel them to desist from such unfair practice, since 
a copyright is not a license to engage ~n unfair competition. 

1 Reported In 90 F. (2d) 617. The case before the Commission Is reported In 21 F. T. C. 
714. 
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(The syllabus, with substituted. captions, is taken from 90 F. 
(2d.) 617) 

On application by Commission seeking enforcement of order issued 
by it against Real Products Corporation and others, to cease and 
desist unfair practices in trade, order enforced. 

},fr. W. T. [(elley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. John W. Hill
drop and lflr. James W. Nichol, all of 'Vashington, D. C., for 
petitioner. 

11/r./rving Beck, President, Real Products Corporation, in pro. per. 
Before MANTON, L. HAND, and AuousTus N. HAND, Circuit Judges. 

MANTON, Circuit Judge: 
Respondents are corporations, organized under the laws of the 

State of New York, engaged in joint enterprises, manufacturing auto
motive and metal specialties, including spark plug cable sets, which 
are sold and distributed throughout the various States of the United 
States. Their products are transported in inter:;tate commerce from 
their place of business in New York 

The charge against them is the use of unfair methods of compe
tition in the sale of their proJucts in interstate commerce in violation 
of § 5 of the Federal Trade Commi;;sion Act ( 38 Stat. 719; 15 U. S. C. 
A. § 45). The order entered JirecteJ that they cease and desist fron1 
(a) "Representing in any manner that the automotive and metal 
specialties, including spark plug cable sets, manufactured and sold l>y 
the respondt>nts are the products of or are made by the Champion 
Spark Plug Company of Toledo, Ohio. (b) Using the \Yord 'Cham
pion' alone or in connection or conjunction with any other word or 
words • * • to drscriLe or desigmtte automotive awl metal spe
cialties, including spark plug cable sets, made l>y respondents, awl 
from using any other word or worLls so as to import or imply that 
said products are made by the Champion Spark Ping Company of 
Toledo, Ohio. (c) Using and displaying the word 'Champion' in 
their advertising • • • on cartons, boxes or other containers 
• * * (d) The use, by any method, manner or means of adver
tising • • * in newspapers and circulars, of the device or picture 
of a spark plug at the bottom of which a simulation of electricity 
is displayrd aml <·ontaining the word 'Champion' thrrein." 

The Commission made complete and specific findings, which have 
evidence to support them, and which justify the order enterrd to 
cease and desist. The Champion Spark Plug Company has been in 
the field fifteen years, engaged in the manufacture of automotiYB 
and metal specialtit>s, including spark plugs and porcelains and in 
their sale and distribution in int£>rstat£> comnwrce. It appliNl the 
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word and trade designation "Champion" to its products, including 
~park plugs and used it on its stationery and in its corporate name 
and on its cartons and printed ad,·ertising matter. The name thus 
signifies to the trade and purchasing public that such automotive and 
metal specialties including spark plugs and porcelains were the 
products of the Champion Spark Plug Company. There was evi
dence to support the finding that the respondents, without the 
permission or consent of the Champion Spark Plug Company, used 
and continued to use the trade designation [619] "Champion" for 
their automotive and metal specialties, including spark plug cable 
sets and on their price list, cartons and adnrtising matters. 

The Commission found, with evidence to support it, that the use 
of the word "Champion" hy respomlents as set forth was false, 
deceptive and misl«:'ading to the retail trade and the purchasing 
public and had a tendency to and did deceive the purchasing public 
by creating the impression that the products of the respondents were 
those of the Champion Spark Plug Company. It had a like tend
ency to unfairly divert trade to respondents from their competitors. 

False and misleading represPntations of respondents' products con
stituted an unfair method of competition within the intent and 
meaning of § 5 of the Act, as amended. Fed. Trade Oon~;m. v. Realty 
Jfilling Oo., 288 U.S. 212; Fed. Trade Oomm. v. Winsted Jlosiery Oo., 
258 U. S. 483; Indiana Quarte'red Oak Oo. v. Fed. Trade ~omm., 26 
F. (2d) 340 (C. C. A. 2); cert. den. 278 U. S. 623. The use of an 
identical name for kindred produtts necessarily was deceptive to the 
public and indicated a purpose to use it unfairly in competition. 
Standm·d Oil Oo. of N. Jl. v. Standard Oil Oo. of Cal., 5G F. (2d) 973 
(980 C. C. A. 10); DelJ/onte Special Food Oo. v. California Packing 
Oorp., 34 F. (2d) 77-!, 776 (C. C. A. 9). The purchasing public 
would be likely to buy respondent's product on the strength of the 
first user's reputation where the word "Champion" was connected 
with the sale of spark plugs, spark plug cable sets, and porcelains. 

The existence of a public interest here may rest either on the 
deception suffered by the public (F. T. 0. v. Royal Milling Oo., 288 
U. S. 212; cf F. T. 0. v. [{lesner, 280 U. S. 19) or the prejudice 
occasioned to competitors. F. T. 0. v. Raladam, 283 U. S. 643. On 
either ground the pnblic is entitled to be protected against unfair 
practices and its interest in such protection is specific and substan
tial. F. T. 0. v. Royal Milling Oo. s11pm. Nor is it necessary that 
the product misrepresented be inferior or harmful to the public. 
The deceptive misrepresentation suffices. See Nation& Silver Oo. v. 
F. T. 0., 88 F. (2d) 425,427 (C. C. A. 2). 

The principle of the Raladam case, supm, that potential competi
tors are equally to be protected with actual competitors, is an integral 
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part of the law of unfair competition. AU persons are free to entex 
the trade at any time, and are therefore potential competitors. Here, 
however, it is clear that competition was wrongfully affected. The 
respondents obtained an advantage oYer their competitors. 

Finally, it is not material that respondents have copyrighted the 
box label "Champion Spark Plug Set". A copyright is not a license 
to engage in unfair competition. Marietta Mfg. Co. v. F. T. C., 50 F. 
(2d} 641 (C. C. A. 7); N. Fluegeltnan & Co. v. F. T. C., 37 F. (2cl) 

.59, 61 (C. C. A. 2). 
The order of enforcement is granted. 
Order granted. 

FEDEUAL THADE COl\l.MISSION v. ~IID WEST l\IILLS, INC. 

No. 6115 

(Circuit Court of Appeals, Seventh Circuit. June 15, 19371) 

CEASE AND DESIST 01UJERS-VALIDITY-0D.n:cTIONAULE l\IF.THO!IS 1:"1 COMPETITION 
AND CoMMERCE AND PUBLIC INTEREST AS PREREQUISITES. 

'l'o validate Federal Trade Commission's order to cease and desist fro!ll 
using objectionable trade methods, unfair mcthodii! must be used in competi· 
tion in interstate commerce and Commi,;!'lion's proceeding to prevent use 
thereof must appear to be in public intereRt (Federal Trade Commission Act, 
sec. 5, a~amended, 15 U.S. C. A. sec. 45). 

1\hsJ..EADING 'J'nADE OR CORPORATE NAMES-QuALIFICATIONB--ADF.QUACY-"JonDF:RS 
AND CONVERTEUS" AS, FOR "l\IILLS" NAME. 

A enr)1oratlon, enga11:ed in business as job!Jer of material>'! used in making 
furniture and "converter" of patterns produced by mills under name "l\lid 
'Vest 1\lills, Inc.," should use not mi'rely words "jo!Jbers and converters", 
but additional appropriate words, clearly conveying to pu!Jllc fact that it 
HE>Ither owns nor operates mills, on all Its stationery, invoices, and other 
printed matter, to avoid false impression <'l'eated by use of word "l\lills" ill 
snch name. 

A "converter'' Is one who changt?s rntterns J1ror\nced hy mills to gh·e tlle!ll 
diffcrmt construction of material and coloring. 

(The syllabus, with substituted captions, is taken from 90 F. 
(2d) 723) 

On application by Commission for enforcement of order directing 
:Mid 'Vest l\Iills, Inc., to cease and desist from representing itself as 
manufacturer or mill owner by use of such corporate name, petition 
denied without pt-ejudice to entry of order by Commission in ac· 
cordance with opinion. 

1 R~p01·tcd In 00 F. (2d) 723. The Clt8P hefore the Commls~lon Is reported In 22 F. '1'. C. 
!iilll. 
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Mr. W. T. Kelley, Chief Counsel, Fedeml Trade Commission, Mr. 
3/wtin A. Morrison, Assistant Chief Counsel, and Mr. George Foulkes 
and JJ!r. JameslV. Nichol, Special Attorneys, all of Washington, D. C., 
for petitioner. 

Mr. Edwin A. Ilalligan and JJ!r. Sa1wuel M. Larwtf, both of 
Chicago, Ill., for respondent. 

Defore EvANS and JIL\Jon, Circuit Judges, and LINDLEY, Di:;trict 
Judge. 

EvANs, Circuit Judge: 
After investigation and hearing, the Federal Trade Commission 

entered an order directing respondent to cease and desist represent· 
ing itself as a manufacturer or mill owner by the use of its corporate 
name "Mid 'Vest Mills, Inc." The part of the order of which com
plaint is made reads as follows: 

[724] "It is ordered that the respondent, Mid 'Vest Mills, Inc., 
a corporation, its officers, agents, representatives, servants, and 
employees, in connection with the offering for sale and sale of up
holstering fabrics, wooden frames, padding, felt, springs, and all 
other such material, relative to the coustrnction of furniture, in in· 
terstate commerce, cease and desist from: 

"Representing, directly or ind.irectly, through and Ly use of its 
corporate or trad.e name, through letterheads, circulars, ad. vertising 
literature, or in any other manner, that it is a manufacturer, mill 
operator, or mill owner." 

Petitioner is here with an application to enforce its c<'ase aml de
sist order which respondent has refused to obe,y. 

Petitioner's order is largely based. upon the respondent's use of the 
word "Mills" in its corporate name, because it is suggestive, if not 
iudicati,·e, of a fact which does not exist, namely, that respondent 
owns and operatE's mills where its goods are manufactured. Respond.
ent admits it has no mills and manufactures none of the goods 
which it sells, yet it denies that it thereby violates any unfair trade 
practices such as are designated by section 5 of the Federal Trade 
Commission Act. 

Respondent is a jobber 1tnd wholesaler of upholstering fabrics, 
wooden frames, padding, felt, springs, etc., and all materials used 
in the construction of furniture. It sells through salesmen in Illi
nois and other states and is in substantial competition with others 
engaged in like business. It urges that any possibility of deception 
through the use of the word "Mills" in its corporate name is over
come by the fact that all the garment labels, tickets, letterheads, in
voices, and other printed matter (except envelopes) contain the 
words "Jobbers and Converters" directly under its corporate mune. 
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In 1922, respondent's president purchased the good will of a de
funct corporation, including its name "Mid West Mills, Inc.," and 
he caused to be formed another corporation by the name of "Mid 
'Vest Mills Supply, Inc." which name was changed to "Mid West 
Mills, Inc." in 1927. It conducted a gross business of $525,000 in 
1934, and $550,000 in 1935. 

'Ve reproduce the names as they appear on letterheads, envelopes, 
and ticket and garment labels. 

Letterhead: 

Envelope Heading: 

l\IID WEST MILLS, INC. 
-Jobbers and Converters-

MID WEST MILLS, INC. 

Garment or Fabric Label Heading: 
l\IID WEST MILLS, INC. 

Jobbers and Conve1·ters 

A converter is described as one who changes patterns produced 
by the mills. He is one who "changes patterns around to give them 
a different construction of material and coloring." "He converts the 
patterns and changes them." 

The decision in Federal Trade Commission v. Royal Milling Com
pany, 288 U. S. 212, controls the disposition of this appeal. In that 
case the complaint of the Commission was directed to the use of the 
words "Milling Company" by one who was not engaged in milling. 
The Court of Appeals (58 F. (2d) 581) set aside the order of the Com
mission on the ground that it did not appear to be in the interest of the 
public. On appeal the decree of the Circuit Court of Appeals was 
reversed with directions to enter an order directing the milling com
pany to accompany each use of the name "Milling Company" with an 
"explicit representation that respondent was not a grinder of the grain 
fi·om which the flour prepared and put out is made, such representation 
to be fixed as to form and manner by the commission." 

The substance of the holding is tJ1at while it constituted unfaiL· 
methods of competition to use words suggestive of activities not fol
lowed by the user, yet the Commission should go no further than is 
reasonably necessary to correct the evils and preserve the rights of 
competitors and the public; that this can be done in certain cases 
where value has attached to a trade name by requiring proper qualify
ing words to be used in immediate connection with the objectionable 
word. in the user's name. 

As we construe this decision a valid order of the Commission must 
be supported by three essential facts: (a) The objectionable methods 
must be used in competition in interstate commerce. (b) The methods 
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adopted ·by the user in interstate commerce must be unfair. 
(c) The proceeding by the Commission to prevent the use of such 
methods must appear to be in the interest of the public. 

[725] ·we are satisfied that respondent's use of the word "Mills" 
was prima facie unfair, and it was practiced by the respondent in 
interstate commerce. If there were no ameliorating circumstances, 
we would also unhesitatingly say that the Commission's action was 
in the interest of the public. Respondent's avoidance of liability 
must find support, if at all, in the fact that it acquired the name 
through the purchase of a business, and that to a certain extent, it 
did inform the public that it was merely a jobber and a converter. 

It should, we think, however, have gone further. To avoid the 
false impression which the use of the word "Mills" created, it shoulcl 
have conveyed information to purchasers and prospective customers 
that it did not own or operate a mill from which its prodticts came. 

··we are convinced that respondent may avoid any false impressions 
and implications arising from the use of the word "Mills" if it uses 
on all of its stationery, garment labels, tickets, invoices, and other 
printed matter, these words "Jobbers and Converters, Not Mill Ow'lt
ers or Mill Operators." There would then be no possibility of decep
tion. Of course these are not the only words which might be adopted. 
The Commission must in the first instance determine whether the 
words sufficiently convey the information that respondent neither 
owns nor operates a mill. 

lVe are at a loss to understand why the respondent should insist on 
using the word "Mills" after complaint has been filed with the Com
mission and objections made to it by that body. It has, it is true, for 
some years been using the name, and it may be that it believes its 
business is closely identified with the name. 

If it does not see fit to voluntarily strike the word "Mills" from 
its name, it should clearly inform its prospective customers of the 
true facts. This can only be done by adding appropriate words such 
as suggested in the previous paragraph which will leave no room for 
doubt. 

The petition is denied, but without prejudice to an order being 
entered by the Commission in accordance with the views here 
expressed and which will direct the addition of appropriate words 
which will clearly convey to the public the fact that respondent 
neither owns or operates a mill. 
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CHICAGO SILK COMPANY v. FEDERAL TRADE 
COMMISSION 1 

No. 594:8 

(Circuit Court of Appeals, Seventh Circuit. June 24:, 1937 2 ) 

FINDINGS-SUPI'ORTING EriDENc~;-SUFFICIENCY 'VHERE PETITIONER FAILS TIJ 

CHAI.LENm;. 

Tile Circuit Court of Appeals is uot required to consider the sufficiency of 
the evidence to justify findings of the Federal Trade Commission where the 
party petitioning for review of an order of the Commission doeR not attack 
its suffideney (Federal Trade Commis~<iou Act, sec. 5, 15 U. S. C. A., sec. 45). 

LOTTERY SCHEMES IN MERCHANDISING-SAUl HOSIERY THROUGH PUNCH CARDS 

'VITH 'VINNING NuMBERS PLAN, FuRNISHED FREE TO VENDoR's SouciTOR oR 
AGENT 

It is an unfair method of competition to sell hosiery in interstate com· 
merce by means of punch cards sent to prospects enabling the person selling 
the card and persons pushing out designated numbers to receive hosiery free 
and calling fol' payment according to the numbers punched, though the cards 
are furnlshed free and the recipients of the cards determine whether or not 
to use them. 

(Syllabus, with substituted captions, is taken from !.lO F. (2d) 689) 

On petition by Chicago Silk Compauy for review of order of Com
mission. Order affirmerl. 

[690] ltfr. John A. No.~h a111l Mr. llarry S. JluJ'IIed, both of Chi
cago, Ill., for petitioner. 

Mr. lV. T. [{elley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. !Jforri.~on, Assist:tnt Chief Counsel, and Mr. Reuben J. 
Martin and 11/r. Jarn,e.~ W. Nichol, Special Attorneys, all of Washing
ton, D. C., for respondent. 

Before EvANS and MAJOR, Circuit Judges, and LTNou:Y, District 
Judge. 

~[AJun, Circ-uit Judge: 
This mattPr conw!:i before the Court npun tho petition to review un 

order to cease and desist entered by the Federal Trade Commission 
under authority of sPction 5 of the Fedeml Trade Commission (15 
lT. S. C. A., S<'ction 45). 

Petitioner is a corporation located in the city of Chicago, Illinois, 
Pngaged in the sale and distribution of hosiery and lingerie through
out~- the L'nited States. In the conduct of its business it distributes 

1 Rt•ported In 90 F. (2d) 080, The cnse before the CommlsHion Is rPported In 22 F. T. C. 
1547. 

1 Ilehenrlng denlPd July 27, 1037. 
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to the public throngh the United Stutes mails certain literature, in
structions, and sales outfits inc]nding paper punch cards, order blanks, 
and advertisenwnts containing illustrations of hosiery and lingerie, 
together with samples of fabrics and circulars explaining its phtn of 
selling said merchandise and the allowing of prl'minms or prizes to 
the operators of the pnnch board. In order to obtain the addrf'SS 
of "prospects" a letter is sent to a woman offering her a pair of ladies' 
silk hosil'ry fn·e on condition that she send pPtitiOJwr the address of 
ten other women. Upon compliance with this requirPmPnt the pPrson 
is sent 11 pair of hosiery as promised, and each of the ten other "pros
pects" are sent the snJes literature including a punch canl with printed 
instructions for its operation. This canl contains numbers from one. 
to sixty and when pushed out of the card 1·eyeal the amount which is 
to be paid, ranging from one Cl'nt to fifteen cents according to the. 
nmnber punched. Certain nmnbers are free and the operators who 
pus]~ these numbers are rPqnired to pay nothing, but have the same 
chance with the others in winning. $5.95 is the amount collected 
when all the numbers are sold. The person who sells the card re
ceives two pair of la<lies' silk hose free, and certain other pet•sons 
who push out certain designated numbers likewise receive their hose 
fi·ee. 

That the plan inYolns a game of chance or the sale of a chance 
to procure petitioner's merchandise is clearly shown, and that the 
operation of the plan is contrary to established public policy of 
the United States and the varied states and contrary to the crim
inal statutes of many of the states is conceded. Petitioner's sales 
were increased from $25,000.00 in 1932, the year it started in busi
Jless, to $150,000.00 in 1934, and even more in 1935. The Commis
sion found, among other things, that petitioner is engaged in 
offering for sale and selling its products in interstate commerce in 
competition with other persons likewise engaged; that the punch 
card system of obtaining the business is a species of gambling which 
many of its competitors do not use for the reason that the method 
is unethical, unfair, and in violation of law, and ·that said method 
injuriously affects the business of petitioner's competitors by divert
ing· business from them. On the basis of these findings of fact it 
i~sued the order to cease and desist, which this Court is asked to 
Yacate in these proceedings. 

The contested issnes as stated by petitioner are: FirEt, does the 
method of business followed by the petitioner constitute an unfair 
method of competition 1 Second, does the evidence show that 
petitioner is engaged in competition with others in interstate 
commerce? 
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The Act itself provides that the findings of the Commission as to 
the facts, if supported by testimony, shall be conclusive. This pro
vision of the Act is very forcibly enunciated in Federal Trade Co11t
mission v. Algoma Lumber Company, 291 U. S. 67, where the Court 
on Page 73 said: 

The findings o! the Commission us to facts, if supported by testimony, shall 
be conclusive. 15 U. S. C. A. § 43. The Court of Appeals, though professing 
ndherence to this manuate, honored it, we think, with lip service only. In 
!nrm the court determined that the finding of unfair competition had no support 
whatewr. In fact what the court did was to make it:i! own appraisal of the 
testimony, picking and choosing for itself among uncertain and conflicting In
ferences. Statute aud def'islon (Federal Tmde Oan1tn'n. v. Paci{lc States 
Faper Trade Assn., 273 U. S. 52, 61, 63) forbid that exercise of power. 

Petitioner, as we understand its position, does not attack the snf
iiciency of the evidence to justify the findings of the Commission, 
and under the statute and court decision above cited there is no 
.oc[691]casion for us to do so. However, we haYe investigated the 
rPcord to the extent of satisfying ourselves that the evidence fully 
justifies the findings as made. We assume that the question which 
l'etitioner seeks to raise is that the facts as found by the Commission 
.do not constitute an unfair method of competition. With this posi
tion we are unable to agree. 1Ve gather fr·om petitioner's brief that 
it should not be held accountable for any consequences which result 
from the activity which it originates. It is claimed, for instance, 
that there can be no harm in the mailing of the punch cards; that 
whether they are used for disposing of merchandise by chance is one 
to be determined by the recipient of such cards and that, inasmuch 
JIS the cards are furnished free, petitioner is not engaged in a lottery 
.or in disposing of its merchandise by chance. There is no merit in 
such contention. The petitionl.'r originated and set in operation the 
~cheme or device in question. Moreover, it sent through the mail 
specific instructions for the operation of the plan and reaped the 
benefits from its execution. 

Under the authority of Federal T'rade Comm~is8ion v. Keppel, 291 
U. S. 304, both questions which petitioner raises must be answered 
in the affirmatiYe. Other cases might be cited sustaining the ordl.'r 
in question, but, in view of the law as announced in the Keppel case, 
1t would be useless reiteration so to do. 

The order of the Commission is affirmed. 
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ELECTRO THERMAL COMPANY v. FEDERAL TRADE 
COMMISSION 1 

No. 8333 

(Circuit Court of Appeals, Ninth Circuit. July 19, 1937.) 

EVJOENCID-.\DMITTED FACTS AND CIRCUMSTANCES-,VEIGHTS A:'ID lNFF.RENCES. 

The w!'lght of admitted facts and rircumHtRllCPS, all< wPll as reasonable 
inferences therefrom, in proceedings by Federal Trade ('ommission to termi
nate unfair methods of competition in commerce, ls for commission, not 
court (Act Sept. 26, 1914, sec. 5, 38 Stat. 719, 15 U.S. C. A. sec. 45). 

COMPETITlON-1\IANUFAC'IURE AND SALE Ob' DEVICES ADAPTED FOR SAME PURPOSE, 

AS ESTABLISHING. 

Evidence of definitely identified parties' manufacture and sale in interstate 
commerce of' uevices adapteo to sam~ pnrposps as that or company charged 
with unfair methods of competition in proceedings by Federul Trade Com
mission was sufficient to warrant finding of competition with respondent's 
uevlce. 

COMPJ<:TITIVE EFFECT--l\liSLEADING Al>VERTISJNG CLAIMS-ACTUAL OR POTENTIAL 

COMPETITION AND UNFAIR TRADE PRACTICES UEASONADLY ADVANTAGING llE· 

SPONDENT COMPETITIVELY, AS SHOWING. 

Direct eYidence thnt mislending adYPrtising daims by respondent in pro
ceedings hy l<'ederal Tmde Commission diveited busineRs from competitors 
tlwreof is not required to justify cense aud desist order; it being sufficient 
to show netual or poteutial eomr)(•tltion nnd unfair trnde pm('tices 1 ea~onubly 

tending to givr re~pOil!leut advantage in competition. 

COliPETIT!ON-LEGITIMAt:Y OF AFffiCTF.D--CROSS-EXAMINATION OF MANUFACTURER 

oF AssErtTED ('oMPETITIVE Dl'\"ICE RE PossiBLE CoMMISSION Co~TROI"ERSY OR 

DIFFICULTY AS ESTABLISHING LEGITIMACY OR JLLEGITillfACY THEREOF AS ARTICLE 

OF COMMERCE. 

The Federal Trade Conml.is..,ion examiner properly excluded questions on 
cros~-[478]examinatlon of manufactnrer of device alleged to compete with 
that of company charged with making false advertising claims as to wl1ether 
witness erer had controversy or dilliculty with eommis~ion or was culled 
before it in connection with selling of former devke as not sufficiently 
definite nor proper way to show whether such oevice was legitimate article of 
commeree. 

COMPE:TIT10X-LEGI11MACY OF AFFECTED--DURDEN. 

The l>unl(•n was on corporation charged by Federal Trade Commission with 
unfair mt>thods of competition in commerce by making false advertising claims 
to promote sale of device, to show that alleged competiting devices were not 
lc•gitimate 11rtldes of rommerce. 

COMPE11TION-LEGITIMACY OF AFn:CTED--,VHERE AFFIRMATIVE SHOWING RE RE
SPONDENT'S AND COMPETITIVE D~:\'ICES. 

The Federal Trade Commission's order to cease and desist from unfair 
metbous of competition by making false advertising claims to promote sale of 

1 Reported In 91 F. (2d) 477. The case before the Commission Is reported In 23 
F. T. C. 139. 

liJ812t "'-30--H·9 
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a device will not be set aside on gt·ound that commission did not suflicientlY 
inquire into quPstions whether aliPged compPtitive devices were l€'gitimnte 
articles of commerce or that method of competition affecting only outlaws of 
commerce engaged in fradulent or criminal activities is not within commis
sion's jurisdictiou, where evidt'nre nffirmativPly showed thnt respondent's 
device and competitive devices were all legitimate articles of commerce and 
commission nevf'r complained of respondent's device. 

ENFORCEMENT OF ORDER-INFORMAL PR.\Y~-R OF COMMISSION'S BRIEF IN PETITION 

FOR REVIEW-DISHEGARD OF Or.o~;R AS PREREQUISITE TO CounT's COGNIZANCE. 

The Federal Trade Commission's Informal prayer in brirf for affirmation 
and enfor<"Pment of its ordrr to ceuse and desist f1 om unfair methods of 
competition in commerce was properly before court on petition to set aside 
order without showing that petitioner l.ad disregarded it; court having 
plenary jurisuiction regardless of which pa1 ty brings cause before it. 

(The syllabus, with substituted captions, is taken from 91 F. (2d) 
477) 

Petition by the Electro Thermal Company to set aside order of 
Corrunission requiring petitioner to cease and desist from certain un
fair methods of competition in commerce, denied and order affirmed. 

Mr. Daniel Dougher-ty, of Los Angeles, Cal., for petitioner. 
Mr. lV. T. [{elley, Chief Counsel, Federal Trade Commission, Mr. 

Martin A. Morrison, Asst. Chief Counsel, Mr. Daniel Murphy, Mr. 
Morton Nesmith, nnd Mr. Jame.q TV. Nichol, Sp. Attys., all of Wnsh
ington, D. C. for respondent. 

Before DENMAN, STEI'IIENS, and HEALY, Circuit Judges. 

DENMAN, Circuit Judge: 
This is a petition by Electro Thermal Company to set aside an 

order of the Federal Trade Commission requiring the petitioner to 
cease nnd desist from certnin unfair methods of competition in 
commerce. 

The Commission brought proceedings under the Act of September 
2G, 1914 (38 Stnt. 719, sec. 5), 15 U. S. C. A. § 45, which gives it 
power to institute a hearing when it has reason to believe that any 
person, corporation, etc. is using an unfair method of competition 
in commerce and that a proceeding would be in the public interest. 
If the hearing develops facts in accordance with the belief, a cease 
and desist order may issue. 

ElPctro Thermal Company was cited by the Commission to shoW 
cause why an order should not be entered against the use by the 
company of certain alleged false advertising claims to promote the 
sale of a device termed Thermal-Aid, the device being manufactured 
for usc in connection with disorders of the prostate gland. 

The hearing was had and the Corrunission made findings of fact 
substantially in accordance with the complaint, to this effect: 
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That the petitioner is a corporation of Ohio, engaged in the inter
state sale and offering for sale of a device designated "Thermalaid," 
consisting of a hard rubber unit designed to be inserted in the rectum 
for the application of heat to the prostate gland and adjacent tissues. 
It is activated through electricity derived from ordinary electric 
current or from a battery supply where no electricity is available. 

[ 479] That, "In the course and conduct of its business, the 
respondent is, and has been, in competition with other individuals, 
corporations and associations engaged in offering for sale and selling 
in commerce between and among the different States of the United 
States various therapeutic devices and appliances designed and in
tended for the treatment of the prostate gland." 

That certain advertising claims issued by the respondent (peti
tioner here) in connection with its product were false and misleading, 
e. g.: "the prostate gland slows down in men past mi<.ldle age and, 
if unchecked, will swell until surgery is needed"; "if you have a mild 
case, you may surprise yourself with new joy of living, new energy 
and enhanced power to do. If you have a fretful, serious, nagging 
case, by all mean~ waste not one minute in getting Thermalaid"; 
"Another point worthy of emphasis is the effect of an operation on 
sexual strength. When you lose your prostate gland you bid goodbye 
forever to a vital part of the procreative system. In a very real 
sense the saying is true that a man is no longer a man when his 
prostate is gone." 

It was specifically found that the unfair practices tendt>d to divert 
trade to respondent, injuring its competitors. 

Fake claims were also found to have been made as to the thera
peutic effect of the devices on constipation and piles. 

The Commission made no complaint of the "Thermalaid" device 
itself, the unfair practices being confined to advertising. The evi
dence shows and the Commission found that the use of the device 
had some salutary effect. 

A cease and desist order, based upon the findings, ~vas entered. 
The Electro Thermal Company then filed in this court a petition 

for review of the order and prayed to have it set aside. It is not 
urged that the Commission erred in finding that the practices en
joined were unfair methods. It is contended, however, that there is 
no evidence to support the finding that competition existed between 
the company and others. 

The statute provides that "the findings of the commission as to 
facts, if supported by the testimony, shall be conclusive." 15 U. S. 
C. A. § 45. "The weight to be given the facts and circumstancE's 
admitted, as well as the inferences reasonably to be drawn from 
them, is for the commission." Fed. Trade Com. v. Pacific Paper 
As.Yn., 273 U. S. 52, 63. 
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The finding of competition in the present case must be supported, 
if it is supported, solely upon testimony and stipulations relative to 
two devices used for the same general purposes as the Thermalaid. 
The first is before the Commission by stipulation. It is stipulated 
that: 

The Williams Institute, Inc., Is a corporation organized, existing and doing 
business under and by virtue of the laws of the State of California, with the 
principal place of business at 1648 Idlewood Road, Glendale, California, and 
bas been such for the past nine years. It is engaged in the sale of a device 
known as "The Simplex Prostate and Rectal Normalizer", which device is used 
in the treatment of prostatic troubles, by means of heat applied through the 
rectum. It was first placed on the market approximately six years ago, and is 
~;old and shipped principally to doctors and practitioners, but in some cases to 
the laity, in states other than the State of California. 

There is in evidence an advertisement for the Simplex Prostate and 
Hectal Normalizer claiming that the device "RelaxPs tight muscles, 
calms frayPd nerves and offers both a tonic and a sedative effect. A 
natural way to help prevent a hardened prostate. Indicated in rectal 
and prostate conditions where better circulation is essential. Of great 
value in obstinate, chronic constipation. Helpful in many cases of 
piles''. 

This stipulation and exhibit warrant an inference that the Simplex 
device is in competition with the Thermalaid. 

The second alleged competiti\•e device, shown by undisputed evi
dence is the "Prosager", produced by the Midwest Products Company, 
of Michigan, and shipped in interstate commerce. The device is 
applied to the tissues near the prostate by way of the rectum, and, by 
mE-ans of air pressure, massag<'s those tissues. · It is advertised and 
sold for treatment of the same ailments as those for which Thermalaid 
is supposE-d to be efficacious. 'Vallace D. Smith, the manufacturer of 
the Prosager, tE-stified, over objection, that his company was in 
competition with Thermalaid. 

The question on this branch of the case is whether there is sufficient 
Hidence to warrant the Commission's finding of com[480]petition. 
Petitioner relies on Federal Trade Commission v. Raladam Oo., 283 
U. S., 643, wlwre the commission cited the Raladam Co. for unfair 
competitive practices in vending and advertising an alleged obesity 
curl:', representing it to be harmless and effective when in fact it was 
harmful. The Supreme Court held that the commission was without 
jurisdiction because it was not shown that the unfair methods were 
methods of competition: 

It is obvious that the word "competition" imports the existence 
of present or potential competitors, and the unfair methods must 
he such as injuriously affect or tend thus to afi'<'ct the business of 
these competitors-that is to say, the trader whose methods are as-
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sailed. as unfair must have present or potential rivals in trade whose 
business will be, or is likely to be, lessened or otherwise injured. 283 
u. s. 643, 649. 

Findings of the Commission justify the conclusion that the adver
tisements naturally would tend to increase the business of respond
ent; but there is neither finding nor evidence from which the 
condusion legitimately can be drawn that these advertisements sub
f'tantially injured or tended thus to injure the business of any 
competitor or competitors generally, whether legitimate or not. ~one 

of the supposed competitors appeared or was called upon to show 
what, if any, effect the misleading advertisements had, or were likely 
to have, upon his business. 283 U.S. 643, 652. 

In this case there are definitely identified parties manufacturing 
and selling in interstate commerce a device adapted to the same 
purposes as is the petitioner's. The manner of their competition
how one may divert trade from another-is obvious. Th('re is suffi
cient evidence to warrant a finding that competition exists. 

What the record lacks is any di~ect evidence to the effect that 
petitioner's misleading advertising claims diverted any business from 
its competitors. Tlils, however, is not required by the decision in the 
Ualadam case, and would in many cases be impossible to prove. It 
would se('m to be sufficient to show actual or potential competition 
and unfair trade practices which reasonably tend to give the per
petrator an advantage in such competition. That much certainly 
was shown here. 

The petitioner asserts error in that the Commission's examiner 
refused to allow reasonable latitude in the cross-examination of Wal
lace D. Smith to show that the "Prosager" alleged competitive device, 
was not a legitimate article of commerce. The questions excluded 
were whether 1\Ir. Smith had "ever had any controversy or difficulty 
with the Federal Trado Commission?" and whether he had "ever been 
called before the Federal 'frade Commission in connection with the 
selling" of the Prosager. The examiner sustained objections be
cause the questions were not definite enough as to time and because 
that was not a proper way to show whether the article was a 
legitimate article of commerce. 

The examiner's action seems correct. The question should have 
been more definite. A difficulty with or a "calling before" the Com
mission in themselves mean nothing. 

The petitioner complains that the Commission did not sufficiently 
inquire into the question of whether the alleged competitive devices 
were legitimate articles of commerce, and in failing to find that they 
were not legitimate. 
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There is no merit in this objection. In the first place, it was for 
the petitioner to show, if it desired it shown, that the competing de
vices were not legitimate. In the second place, the evidence affirm
atively shows that both the petitioner's "Thermalaid" and the two 
devices found to be in competition with it are all legitimate articles 
of commerce, used by doctors and laymen for salutary purposes. 
Petitioner S<'ems to lose sight of the fact that the Commission has 
never complained of its instrument but only of certain false and mis
leading advertising issued in connection with it. 

This sufficiently answers the last claim of error, that: ""' * * a 
method of competition affecting only outlaws of commerce, engaged 
in fraudulent or criminal activities, is not within the jurisdiction of 
the Commis!'ion." 

ThereforP, the petition to set aside should be denied. 
In its briPf ( anfl not otherwise) the Commission asks for a decree 

of nffirmancp and enforcement of its cease and desist order. Peti
tioner moves to strike the "cross petition" because it is not properly 
before us. Petitioner alleges that before a decree of enforcement 
can be granted, [481] it must appear that the recipient of the cease 
and desist ordPr has disregarded it. 

"' * * If such person, partnership, or corporation fails or ne
glects to obey such order * * * the commission may apply to the 
circuit court of appeals of the United States * * * for the en· 
f01wment of its order, * * *. Upon such filing of the applica
tion and transcript the court * * * shall have jurisdiction of 
the proceeding and of the question determined therein, and shall 
have power to make and enter * * * a decree affirming, modify
ing, or setting aside the order of the commis..sion * * * 

Any party required by such order of the commission to cease and 
desist * "' may obtain a review of such order in said circuit 
court of appeals * * *. Upon the filing of the transcript the 
court shall hnYe the same jurisdiction to affil'm, set aside, or modify 
the order of the commission ns in the case of an application by the 
commission for the enforcement of its order, * * *. 15 U. S. 
C. A.,§ 45. 

It would sePm, in view of the statute, that the Commission's in
formal prayer for affirmation of the Commission's order is properly 
here. It appears that the court is vested with plenary jurisdiction 
no matter whieh party brings the cause before it. The same language 
as to the court's jurisdiction is used in one case as in the other. 

The onlPr oft he Commission is affirmed. 
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FEDERAL TRADE COMMISSION v. LEADER NOVELTY 
CANDY COMPANY, INC.1 

No. 29 

{Circuit Court of Appeals, Second Circuit. October 7, 1937) 

Application by Commission for enforcement of its order in Docket 2789, 24 
F. T. C. 217, directing resvondent, its officers, etc., in connection with 
manufacture, sale and distribution of candy and candy products and 
toy novelties, to cease and desist from the use of lottery schemes as there
in set forth, affirmed per curiam. 

On petition for enforcement of an order of Commission, petition 
granted. 

Mr. Martin A. Morrison, of Washington, D. C., for petitioner. 
Mr. Victor lV. Milch, of New York City, for respondent. 
Defore MANTON, L. llANo, and SwAN, Circuit Judges. 

PEn CuniA:u. 
Petition granted in open court. 

FEDERAL TRADE COMMISSION v. DRECIIT CANDY 
COMPANY 1 

No. 1612 

(Circuit Court of Appeals, Tenth Circuit. October 21, 1937) 

Decree affirming Commission's order in Docket 2662, 23 F. T. C. 269, directing 
respondent, its officers, etc., in connection with the offer, sale and distri
bution of candy and candy products, to cease and desist from the use of 
lottery schemes as therein set forth, and adopting, as below set forth, 
provisions thereof fn court's order directing respondent, its officers, etc., 
to cease and desist. 

On application for enforcement of Commission's order, affirming 
decree per curiam. 

Mr. lV. T. [(elley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Asst. Chief Counsel, Mr. llenry 0. Lank and 
Mr. James lV. Nichol, Sp. Atty., all of 'Vashington, D. C., for 
petitioner. 

Defore LEWIS and PmLurs, Circuit Judges. 

The court's per curiam affirming decision ts reported In 92 F. (2d) 1002. 
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DECREE 

The Federal Trade Commission, petitioner herein, having filed 
with th1s court on, to wit, September 28, 1937, its application for the 
enforcement of an order to cease and desist issued by it against the 
respondent, under date of November 13,1936, under tlw provisions of 
Section 5 of an Act of Congress approved September 26, 1914, entitled 
"An Act to create a Federal Trade Commission, to define its po,vers 
and duties, and for other purposes" (38 Stat. 719, 15 U. S. C. A. Sec. 
45) ; and said petitioner, having also certified and filed herein, as re
quired bylaw, a transcript of tlw entire record in the proceeding lately 
pending before it, in which said order to cease and desist 'Yas entered, 
including all the testimony taken and the report of said petitioner; 
and respondent having subsequently filed its answer to said applica
tion for enforcement, in which answer respondent stated it was not 
willing to contest said application for enforcement or the proceedings 
based thereon, and in which said answer said respondent consented 
that this court might, upon said application and respondent's answer 
thereto, and upon the pleadings, testimony, and proceedings set forth 
in the transcript aforesaid, make and enter its decree affirming said 
order to cease and desist and commanding l'{'Spondent, its officers, 
agents, representatives, and employees, to comply therewith-

Now, tlterefore, it is hereby ordered, adjudged a:nd decreed by the 
court that said order to cease and desist, issued by the Federal Trade 
Commission, petitioner herein, under date of November 13, 193G, be 
and the same hereby is affirmed. 

And it is hereby f~trther ordered, adjudged and decreed by the 
court that the respondent, Brecht Candy Company, its officers, 
agents, representatives, and employees, in the offering for sale, sale, 
and distribution by it in interstate commerce of candy and candy 
products, cease and desist from: 

(1) Selling and distributing to retail dealers, and to jobbers und 
wholesale dealers for resale to retail dealers, candy so packed nnd 
assembled that sales of such candy to the general public arP to he 
made, or may be made, by means of a lottery, gaming device, or 
gift enterprise; 

(2) Supplying to, or placing in the hands of, wholesale deniers 
and jobhers or retail dealers, packa~es or assortments of candy which 
are used, or may be used, without alteration or rearrangenwnt of the 
contents of such packages or assortments, to conduct a lottery, gam
ing devicP, or gift enterprise in the sale or distribution of the candy 
contained in said assortl;ncnts to the public; 

(3) Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size 
and shape having centers of a different color, together with larger 
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pieces or bars of candy, or small packages of candy, which said 
larger pieces or bars of candy or small packages of candy are to be 
given as prizes to the purchasPr procuring a piece of candy with a 
center of a particular color; 

( 4) Supplying to, or placing in the hands of, retail and wholesale 
dealers and jobbers assortments of cand.y, together with a device 
called a "push card" or a device commonly called a "punch board", 
for use, or which may be used, in distributing said candy to the 
public ut retail. 

And it i8 hereby further o-rdered, adjudged and decreed by the 
court that the respondent, Brecht Candy Company, within thirty 
(30) days after the service upon it by the clerk of this court of a 
copy of this decree, shall file with the Federal Trade Commission a 
report in 'vriting setting forth in detail the manner and form in 
which it has complied with this decree. 

FEDERAL TRADE COMMISSION v. COSNER CANDY 
COl\IPANY 1 

No. 1611 

(Circuit Comt of Appeals, Tenth Circuit. October 23, 1937) 

Decree nflinning Commission's order in Docket 2619, 23 F. T. C. 861, directing 
respondent, its officers, etc., in the oiTer, sale and db;tribution ot candy 
:md cnndy products, to cease and desist from the use of lottery schemes as 
therein set forth, and adopting, as below set forth, provisions thereof in 
court's order directiug respondent, its officers, etc., to cease and desist. 

On application for enforcement of Commission's order, affirming 
decree per curiam. 

Mr. lV. T. J{elley, Chief Counsel, Federal Trade Commission, of 
'Vashington, D. C., for petitioner. 

Before LEwis an<l PmLLIPS, Circuit Judges. 

DEc nEE 

The Federal Trade Commission, petitioner herein, having filed 
with this court on, to wit, September 28, 1937, its application for the 
enforcement of an order to cease and desist issued by it against the 
respoml('nt, under date of November 13, 1936, under the provisions 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled "An Act to Create a Federal Trade Commission, to define 

1 Decision, per curiam, afflrrnlug Commission's order, reported In 02 F. (2d) 1002. 
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its powers and duties, and for other purposes" (38 Stat. 719, 15 U. S. 
C. A. Sec. 45); and said petitioner having also certified and filed here~ 
in, as required by law, a transcript of the entire record in the pro
ceeding lately pending before it, in which said order to cease and 
desist was entered, including all the testimony taken and the report 
of said petitioner; and respondent having subsequently filed its an
swer to said application for enforcement, in which answer respond
ent stated it was not willing to contest said application for enforce
ment or the proceedings "based thereon, and in which answer said 
respondent consented that this court might, upon said application 
and respondent's answer thereto, and upon the pleadings, testimony, 
and proceedings set forth in the transcript aforesaid, muke and enter 
its decree affirming said order to cease and desist and commanding 
respondent, its. officers, agents, representatives, and employees, to 
comply therewith-

Now, tlw1-ejore, it is hereby ordered, adjudged and decreed by the 
court that said order to cease and desist, issued by the Federal Trade 
Commission, petitioner herein, under date of November 13, 1930, be 
and the same hereby is affirmed. 

And it is hereby further ordered, adjudged and decreed by the 
court that the respondent, Cosner Candy Company, its officers, agents, 
representatives, and employees, in the offering for sale, sale, and 
distribution by it in interstate commerce of candy and candy prod
ucts, cease and desist from : 

(1) Selling and distributing to retail dealers, and to jobbers and 
wholesale dealers for resale to retail dealers, candy so packed and 
assembled that sales of such candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise; 

(2) Supplying to, or placing in the hands of, retail dealers and 
wholesale dealers and jobbers, packages or assortments of candy 
which are used, or may be used, without alteration or rearrangement 
of the contents of such packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of candy 
or candy products contained in said assortments to the public; 

(3) Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size 
and shape having centers of a different color, together with larger 
pieces of candy or small boxes of candy, which said larger pieces of 
candy or small boxes of candy, are to be given as prizes to the pur
chaser procuring a piece of candy with a center of a particular color; 

( 4) Furnishing to wholesale dealers and jobbers display cards, 
either with assortments of candy, or separately, bearing a legend or 
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legends or statements informing the purchaser that. the candy is 
being sold to the public by lot or chance, or in accordance with a 
sales plan which constitutes a lottery, gaming device, or gift 
enterprise ; 

(5) Furnishing to retail dealers or to wholesale dealers and jobbers 
display cards or other printed matter for use in connection with the 
sale of candy, which said advertising literature informs the purchas
ing public that upon the o!Jtaining by the ultimate purchaser of a 
piece of candy of a particular colored center, a larger piece of candy, 
or small box of candy, will be given free to said purchaser; 

(6) Supplying to, or placing in the hands of retail and wholesale 
dealers and jobbers, assortments of candy, together with a device com
monly called a "push card" for use, or which may be used, in distribu
tion of said candy to the public at retail. 

And it is hereby further ordered, adjudged and decreed by the 
court that the respondent, Cosner Candy Company, within thirty 
(30) days after the service upon it by the clerk of this court of a copy 
of this decree, shall file with the Federal Trade Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this decree. 

FEDERAL TRADE COMMISSION v. SAVAGE C4\.NDY 
COMPANY 1 

No. 1G13 

(Circuit Court of Appeals, Tenth Circuit. October 2:3, 1937) 

Decree nffirmlng Commission's order in Docket 2GOG, 23 F. T. C. 732, directing 
respondent, its officers, etc., in the offer, sale and distribution of candy and 
cnndy products, to cea~>e and desist from the use of lottery schemes as 
therein set forth, and adopting, ns below set forth, provisions thereof In 
court's order directing respondent, its officers, etc., to cense and desist. 

On application for enforcement of Commission's order, affirming 
decree per curiam. 

},Jr. lV. T. [(elley, Chief Counsel, Federal Trade Commission, of 
Washington, D. C., for petitioner. 

Before LEWis and PHILLIPS, Circuit Judges. 

DF.CHEE 

The Federal Trade Commission, petitioner herein, having filed with 
this court on, to wit, September 28, 1937, its application for the en-

1 Decision per curiam, affirming Commission'& order, reported In 92 F. (211) 1003, 
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forcement of an order to cease and desist issued by it against the 
respondent, under date of November 3, 1936, under the provisions of 
Section 5 of an Act of Congress approved September 26, 1914, entitled 
"An Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes" (38 Stat. 719, 15 U. S. C. A. 
Sec. 45); and said petitioner, having also certified and filed herein as 
required by law, a transcript of the entire record in the proceeding 
lately pending before it, in which said order to cease and desist was 
entered, including all the testimony taken and the report of said peti
tioner; and respondent having subsequently filed its answer to said 
n pplication for enforcement, in which answer respondent stated it was 
110t willing to contest said application for enforcement or the pro
ceedings based thereon, and in which answer said respondent con
sented that this court might, upon said application and respondent's 
answer thereto, and upon the pleadings, testimony, aml proceedings 
set forth in the trans~ript aforesaid, make and enter its decree affirm
ing said ord£'r to cease and desist and commanding respondent, its 
officers, agents, representatives, and employees, to comply therewith-

Now, therefore, it is hereby ordered, adjudged and decreed by the 
court that said order to cease and desist, issued by the Federal Trade 
Commission, petitioner herein, under date of November 3, 1936, be 
and the same hereby is affirmed. 

And it is hereby fltrther ordered, adjudged and decreed by the 
court that the respondent, S:tVage Candy Company, its officers, 
agents, representatives, and employees, in the offering for sale, sale 
and distribution by it in interstate commerce of candy and candy 
products, cease and desist from: 

(1) Selling and distributing to jobbers and wholesale dealers for 
resale to retailers, or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public nre to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

(2) Supplying to, or placing in the hands of, wholesale dealers 
and jobbers or retail dealers, packages or assortments of candy which 
are used or which may be used, without alteration or rearrangement 
of the contents of such packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of the 
candy or candy products contained in said assortment to the public. 

(3) Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size 
and shape having centers of a different color, together with lar.,er 

• 0 

pwces of candy and a small box of candy, which said larger pieces 
of candy and small box of candy are to be given as prizes to the 
purchaser procuring a piece of candy with a center of a particular 
color. 
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( 4) Supplying to, or placing in the hands of, retail and whole
sale dealers and jobbers, assortments of candy, together with a de
vice commonly called a push card, for use, or which may be used, in 
distributing said candy to the public at retail. 

( 5) Furnishing to wholesale dealers and jobbers and retail dealers 
a device commonly called a push card, either with assortments of 
candy or candy products, or separately, and bearing a legend or 
legends or statements informing the purchaser that the candy or 
candy products are being sold to the public by lot or chance or in 
accordance with a sales plan which constitutes a lottery, gaming 
device, or gift enterprise. 

And it is l!.Rreby fu:rther ordered, adjudged and decTeed by the 
court that the respondent, Savage Candy Company, within thirty 
(30) days after the service upon it by the clerk of this court of a 
copy of this decree, shall file with the Federal Trade Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this decree. 

GOODYEAR TIRE & RUBBER COMPANY v. FEDERAL 
TRADE COMMISSION 1 

No. 73G!> 

(Circuit Court of Appeals, Sixth Circuit. November 5, 1!>37) 

1\IOOT PROPOSITIONS-PARTIES' AoREJ<:ME!'\T ON ACTUAL CONTROVEIISY-EFFECT. 

The Circuit Court of .Appeals Is not authorized to decide moot proposi
tions merely bPcause the parties are in agreement upon the presence of au 
actual controversy, since no stipulation of parties or counsel can eulargp the 
power constitutionally conferred upon the courts. 

APPELLATE POWER-JUHISDICTION-IN GENJ<:l!AL. 

A Circuit Court of Appeals must uetermine the limit of its own jurisdic
tion when snell question is raised, whether by couw;el or by itself. 

:MOOT PROPOSITIONS-IN GENERAL. 

A Circuit Court of Avpeals is not authorized to decide moot or ahstt·act 
propositions nor to ueclore, for the government of future cases, principles or 
rules of law which cannot affect the result as to tb!ng-'1 in issue before the 
court. 

DIHOONTINUANCE OF PUACTICE-,VIIEHE DUEl TO lNTE:R\'E:'\1:'\G ErE:ST FROM CoM

PLAINANT'S ACT OR PoWER llEYOND CON J'ROL OF EITIIEl!. 

l\Iere dlscontinuanre of an unluwful practice by parties (·barged with violat
Ing the law will not relieve the court of duty to pal'is uvon a penuing charge 
of illt>gality since, by mere volition of the parties, the illegal practiee may he 
resumed, bnt, if diseontlnuunce is the result of an intervening en•nt which 

1 The case Is reportl'd In 02 F. ( 2d) 677. The case hefol'e the Commission is re('OI'tt>d 
In 22 F. T. C. 232. 
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is owing to complainnnt's own act or to a power beyond the control of either 
party, the court wlll stay its hand. 

l\loor PROPOSITIONS-PRICE DISCRI!IUNATTON-VOLUNTARY ABBOOATJON CHAL
LENGED CONTRAC'T ON llASIS SUBSEQUENT PROHIBITING LElOISLATION-Aur's Pos
SIBLE llBPEAL AND ACTIVITY'S llESUMPTION. 

Controver~y rt>spectiug tire manufacturer's allE>ged violation of the Clay
ton Act prohibiting discrimination in prices between purchasers, wherein 
manufacturer· Yoluntarily abrogated the contract which resulted in discrimi
untion, was not rendered less moot by a remote possibility of resumption of 
allegedly 1Ilegal activity or by fact thnt act under which activity was volun
tarily cliscontlnued as illegal might be repealeu and the activity resumed, 
1,1lnce rendition of decision would invoke exercise of judicial power not to 
decide existing controversy, but to establish a rule for controlling predicted 
future conduct which the Circuit Court of Appeals is unauthorized to render 
(ClAyton Aet, ~c. 2, and sec. 2 as nmenued in 1936, 15 U. S.C. A., sec. 13). 

llOBINSON-PAT~AN AcT-PENDING PROCEEDINGS llEFOHE COM~IISSION PRECEDING 
ENACTMENT THERF.OF-SAVINGS CLAUSE AND APPELLATE POWER WHERE l'ROPO
SITIONS l\IOOT. 

Hobin!lon-Patman Act, purpo;:e of which was to protect proceedings re
specting tire manufacturE>r's alleged violation of Clayton Act pt·obibiting dis
crimination In prices between purchasers in which much testimony had been 
recorded and many months had been consnmed in Its hearing, could not 
enlarge the constitutional grant of judicial power of the Circuit Court ot 
Appeal~ which extenrls only to cases of actual controvery ( lloblnson-Patman 
A<·t, sP<·. 2, 15 r. S. C. A., sec. 21a; Clayton Act, sec. 2, 15 U. S. C. A., sec. 13). 

nomNSON-PATliLI.N AcT'-l'ENDING PROCEEDINGS DEFOR~: Co~nussro:s- PREC~:DJNG 

ENACTME:"'f TH~;HJ·.OF-DUTY TO DETERMINE VIOLATION UNDER OLD ACT 
\YIIF.RE Yoll':'iT AllY ABROGATION CHALLENGE)) CONTRACT. 

Section ot llobinson-Patman Act, purpose of which was to protect pro
ceedings alrendy tnken against a tire manufacturer for allegeu violation ot 
Ui:~yton A<·t }lrohibiting discrimination in prices between purchasers, in 
which much testimony had been recoruPd and muny months consumed in itS 
hearing, diu not rt'qulre Circuit Comt of Appeals to determine the coutro· 
versy re~pectlng the violation, where the controversy had beeome moot be
cause the actuality o! the violation had ceased, due to the fact that the 
contract resnlting ln the violation had been voluntarily abrogated. 

l\IOOT J'ROl'OSITTOl\S-Ct:.\S~: AND DESIST ORDER'S DISPOSITION \VHF.N INVOI.\'ING 
--(l(JTERION. 

Disposition of cPase llll<l de~ist ordt>r entered by Federul Trade Commi:-:sion 
in controversy which lmd become moot was to be based upon determination 
ot what would [678] be most consonant to justiee ln view of the conditions 
And circumstances of thE' particular case. 

MOOT PUOPO~JTIONS-CEASE AND DESIST OnDER's DISPOSITI0:-1 \VBEN INVOLVING
WIIEUE UESPONO~:NT l\lANUFAOl'UUER LlABLI!l IN DAMAGES II!' 0RDEB UNAFFEC'l'EJI• 
BUT RESUMPTION CHALLENGED DISCRIMINATION STILL PossiBT.E AFTEI~ OFFENDING 
CoNTI!Aar's VoLt'NTARY AlluOGATION. 

Where controversy over alleged violation of Clayton Act prohibiting dis
crimination ln prices between purchusE>rs bad become moot, but to )!'ave 
existing ce11se and desist order of Federal Trade Commission unaffected, 
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would subject manufacturer to actions for damages for the alleged violation 
by persons injured, while resumption of price discrimination was allegedly 
possible without contract which had been canceled (appeal was dismissed 
without prejudice), cease and desist order was set aside, and case was re
manded, but without direction to Commission to dismiss complaint and with
out prejudice to file supplemental complaint under amendment (Clayton Act, 
sec. 2, and sec. 2 as amended in Hl3G, and sec. 4, 15 U. S. C. A., sees. 13, 15 ; 
Uobinson-Putman Act, sec. 2, 15 U.S. C. A., sec. 21a). 

(The syllabus, with substituted captions, is taken from 92 F. 
(2d) 677) 

On petition by Goodyear Tiro & Rubber Co., to review order of 
Commission directing petitioner to cease and desist from alleged dis
crimination in price of tires between purchasers, with effect of lessen
ing competition and tending to create monopoly both in manufac
ture and distribution, order set aside and case remanded, but with
out direction that complaint be dismissed and without prejudice to 
filing supplemental complaint in original proceeding by Commission. 

~.l!r. Grol·er 1Iiggin8, of Cleveland, Ohio (illr. Newton D. Balcer 
and Mr. II. Chapman Rose, of Cleveland, Ohio, on the brief), for 
petitioner. 

11/r. Kverett F. llaycraft and Mr. lV. T. Kelley, both of ·washing
ton, D. C. (Messrs. Martin A. 11/o,rrison, PGad B. Morehouse, and 
James lV. Nirlwl, all of Washington, D. C., on the brief), for 
respondent. 

Defore Hrcn:s and SnroNs, Circuit Judges, and liA?trlLTON, District 
Jud,ge. 

Smoxs, Circuit Judge: 
The petitioner is a manufacturer of automobile tires, and by re

spondent's complaint of September 13, 1933, was charged with 
violation of § 2 of the Clayton Act (U. S. C. A., Title 15, § 13), by 
discriminating in the price of tires between those sold in interstate 
comnwrce to Sears, Hoebuck & Co., and those sold to independent 
Goodyear dealers, with the effect of lessening competition and tend
ing to create a monopoly both in manufacture and distribution. 
After extended hearings, in which a great volume of testimony 
was taken, the respondent issued its order directing the petitioner 
to cease and desist from the condemned practice, whereupon on 
April 5, 1936, the petitioner, led in this court the present petition 
for review. 

The contro,·ersy involves principally a challenged interpretation 
given by the Commission to § 2 of the Clayton Act. That section 
declares it to be unlawful to discriminate in price between purchas
£·rs of commodities where the effect of such discrimination may be 
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to substantially lessen competition or tend to create a monopoly in 
t.ny line of commerce, and contains the following proviso: 

That nothing herein contained shall prevent discrimination in price between 
purchasers of commodities on account of differences in the grade, quality 
or quantity of the commodity sold, or that makes only due allowance for 
diiTerence in the cost of selling or trnn~portation or discrimination in price 
in the same or different communities made in good faith to meet 
eomvetition ; • • •. 

The essential dispute in respect to the foregoing proviso is this: 
The petitioner contPnds that a discrimination in price is permitted 
if based upon the quantity of the commodity sold, aml that a dis
crimination in price is also permitted. that makes J.ue allowance 
for difference in the cost of selling or transportation; that since its 
J.iscrimination in favor of Sears Roebuck was approximately only 
7% over and above a J.ue allowance for difference in cost, it was 
uot an unreasonable discrimination attributable to the great quan
tity of tires purchased by Sears Roebuck, that its effect did not sub
&tantially lessen competition, had no tendency to create monopoly, 
and. so the petitioner <lid not offend against the statute. The Com
mission, however, contends that while the proviso permits discrim
ination on account of J.ifferences in quantity of the commod.ity sohl, 
E.uch discrimination is limited. to the saving in cost of selling or 
transportation, and. that all differences in price beyond such saving 
ihreatens competition, tends to monopoly, and so violates the statute. 

[679] The cease and J.esist ord.er was entered. on March 5, 1936. 
On June 19 of the same year the Congress enacted the so-called Rob
inson-Patman Act (49 Statutes 152G), whereby § 2 of the Clayton 
Act was amended inter alia to provide "That nothing herein con
tnineu shall prevent di1ferentials which make only due allowance for 
differences in the cost of manufacture, sale or J.elivery, resulting 
from the differing method.s or quantities in which such commodities 
nrc to sud1 purchasers sold or delivered.." It is agreed that the 
UoLinson-Patman Act limits differential~ to differences in cost on 
account of quantity, but the petitioner insists that this marks a change 
in the law, while the respondent contends it is mere clarification. 
The petitioner stands upon the language of the Act and the history 
of the amendment, pointing among other facts to the Commission's 
final l'eport on chain store investigation filed December 14, 193-!, 
wherein, in tliscussion of § 2 of the Clayton Act, it said. "Unless 
the price discrimination permitted on account of quantity shall 
make only due allowance therefor § 2 of the Clayton Act may be 
rcndily evaded by making a small difference in quantity the occa
sion for a large J.ifference in price. If the section is to have any 
vitality it must either be interpreted. and enforced to that effect or 
it should Le amended to that etrect," and to reports of Congressional 
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committees to the effect that § 2 of the Clayton Act places no limit 
upon quantity differentials of any kind. The Commission's present 
view of the meaning of § 2 is that in the respect here indicated it 
requires neither amendment nor interpretation, for it asserts tho 
proviso to be clear and unambiguous. For reasons presently to be 
discussed, we find it unnecessaary to decide the question thus briefly 
indicated. 

'Vhen the case reached the court for argument, we were informed 
that, when the Robinson-Patman Act became effective the petitioner 
at once ceased to manufacture tires for Sears Roebuck under the 
terms of its existing contract, and shortly thereafter received notice 
of its cancellation. Since, however, a large stock of tires made under 
the agreement was on hand and could not at once be liquidated, the 
parties made a new price arrangement designed to conform to the 
new law, and advised the Commission of the price basis it was pro
posed to use. Within the year all transactions between the peti
tioner and Sears Hoebuck ceased an<.l obligations were terminated 
by mutual releases. These circumstanct>s appearing, the court in
quired whether an actual controversy between the parties remained to 
be decided. The original briefs, except for a note on that of the 
petitioner, were silent upon the possibly moot character of the con
troversy. Permission to file supplemental briefs on the point raised 
was immediately sought and grunted, and these have now been care
fully considered. 

Petitioner and respondent alike urge decision upon the validity of 
the Commission's order. That they are in agreement upon the pres
ence of an actual controversy is, however, of no importance, since 
no stipulation of parties or counsel can enlarge the power consti
tutionally conferred upon the courts. Richardson v. 111 cOhesneyt 
218 U. S. 487; Stearn8 v. lVood, 23G U. S. 75; Security Life Insur
ance Oo. v. Prewitt, 200 U. S. 44(). It is the duty of the court to 
determine the limit of its own jurisdiction when any question con
cerning it presents itself, whether raised by counsel or sua 8ponte, for 
we are not empowerNl to decide moot or abstract propositions, 
or to declare for the government of fntnre cases principles or rules 
of law which cannot affect the result as to the things in issue 
before us. California v. San Pablo & Tulare Railroad, 149 U. S. 
308, 314; Asltwatuler v. Tenrnessee Valley Autlwrity, 297 U. S. 288. 

However debatable may have been the validity of the Commis
sion's order based upon its asserted interpretations of the § 2 
proviso of the Clayton Act, and npon this '"e express no opinion, 
there is no controversy between the parties as to the illegal char
acter of the petitioner's practices under the terms of the Robinson
Patman Act. To the mandate of the latter, the petitioner has bowed. 

1C812lm--30----110 
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So far as his case is concerned it accepts without question both its 
validity and its application. It has consented to the abrogation of a 
very profitable contract involving millions of units and many millions 
of dollars, with all the dislocation and reorganization of manufac
turing schedules that such substantial reduction in volume in all 
probability entails. However contumacious it may have been in 
rPspect to the original complaint it now yields to what it conceives 
to Le the certain expression of so,·ereign authority [680] without 
awaiting further complaint. The circumstance which compels its 
present practice is not of its own creation, but one beyond its power 
to control. In this situation we think the question as to the 
actuality of any present conroversy between petitioner and respond
ent is ruled by United States v.liamburg-American Co., 239 U.S. 466. 

In that case there was a combination of steamship lines alleged 
to be illegal umler the Anti-Trust Act of July 2, 1800. The Court 
held that since the business in which the parties to the combination 
were engaged had by the force of events beyond their control ceased, 
and since any continued relation between the members of the com
bination had become unlawful and impossible owing to the ·world 
'Var, all question respecting its validity had become moot and beyond 
the power of the court to determine. l\Iere discontinuance of an 
unlawful practice by parties charged with violating the law will, 
of course, not relieve the court of the duty to pass upon a pending 
charge of illegality because by the mere volition of the parties the 
illegal prattice may be resumeu. United States v. Tmns-11/issozwi 
Freight .ths·n., 1GG U.S. 2UO; Southern Pacific Terminal Co. v. Inter
state Commerce Comrnl88ton, 219 U. S. 498. Dut these cases are by 
the comt distinguished in the ruling case, where it is said, in reliance 
upon Jfills v. Green, 159 U. S. G51, "Dut if the intervening event 
is owing to the plaintiff's own act or to a power beyond the control 
of either party, the court will stay its hanu." 1\Ioreovcr, it is 
idle, we think, to urge that one who has voluntarily surrendered an 
activity so great as that required by the petitioner's contract with 
Sears UoPbuck, will of its own volition resume a practice now beyond 
peradventure condemned by law. Of course the amendatory statute 
may be repealed, or invalidated. l\Iore likely was peace to end the 
'Vorld 'Var and trans-Atlantic communication to be resumed. Of 
suc-h expectation the court said, "It is urged, in view of the character 
of the question and the possibility or probability that on the cessation 
of war the parties will resume or re-create their asserted illegal conl
bination, that we should now decide the controversies in order that 
by operation of the rule to be established any attempt at renewal 
of or creation of the combination in the future will be renderPd im· 
possible. Dut this merely upon a prophecy as to future conditions 
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invokes the exercise of judicial power not to decide an existing con
troversy, but to establish a rule for controlling predicted future 
conduct." 

As against the view that the controversy has become moot, both 
parties urge upon us§ 2 of the Robinson-Patman Act (15 U.S. C. A., 
§ 21a), which provides that rights of action, pending litigation, or 
orders in effect or pending on review based upon § 2 of the Clayton 
Act, shall not thereby be affected, and which permits the Commission 
while its order is pending on review or is in effect as issued or modi
fied by the court, to reopen its original proceeding and to modify or 
amend its original order to include additional violations of law, such 
modified or amended order to be subject to review and enforcement in 
the manner provided by the Clayton Act. This section further pro
vides that if the court sets aside the Commission's modified or amended 
order, the original order shall not be affected thereby, but shall remain 
in force and effect as fully and to the same extent as if the supple
mentary proceedings had not been taken. The history of the section 
indicates that it was added to the bill specifically to protect proceed
ings already taken in the instant case, in which many thousands of 
pages of testimony had been recorded and many months consumed in 
its hearing. 

It is elementary, however, that statutory provisions, even if applica
ble, may not enlarge the constitutional grunt of judicial power which 
extends only to cases of actual controversy. But § 2 of the Robinson
Patman Act does not by its terms command, nor by necessary impli
cation require, our determination of a dispute whose actuality has 
ceased. It but provides for the reopening of proceedings begun 
originally under the Clayton Act for the purpose of examining acts, 
practices or methods in violation of the amendatory act that have 
b£>en committed or carried on since its effective date, and this notwith
standing the pendency of a review of its original order or its affirm
ance or modification by the court. Although sixteen months had 
elapsed between the effective date of the Robinson-Patman Act and 
the present hearing here, no supplementary proceedings have been 
taken, nor are we advised that any are in contemplation. The 
provi[681]sion contained in the amendment that if upon review of a 
modified or amended order it is set aside, that the original order shall 
not be affected thereby but shall remain in force and effect, was cer
tainly not intended to nor could it have the effect of preventing the 
court from reviewing it or from an appropriate disposition of it in 
the event that the controversy should have become moot. The real 
purpose of the amendment was represented upon the floor of the 
House to be to preserve the extensive record already made in the event 
that the present petitioner should refuse to comply with orders of the 
Commission made under the authority of the amendatory act, in 
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which case supplementary proceedings could be had upon the original 
record and an amended order issue. § 2 of the Robinson-Patman Act 
has no bearing upon the actuality of the issue presently urged, and 
our conclusion is that the controversy, notwithstanding its provisions, 
is moot. 

In this situation it remains to be determined what shoulJ. be done 
with reference to the cease and desist order made by the Commission. 
Following the reasoning of the II amburg-American Company case, 
supra, and in response to authority controlling upon us, our decision 
must be based solely "upon determining what will be most consonant 
to justice in view of the conditions and circumstances of the particular 
case." 

Upon behalf of the petitioner it is urged that since the cease and 
desist order is not the sole penalty for a violation of § 2 of the Clayton 
Act, but that under § 4 of that act persons injured by such violations 
may recover threefold damages and attorneys fees, disposition of the 
present case which would leave the existing order of the Commission 
unaffected, would have for it serious practical results in the encour
agement of litigation, though necessarily conceding the order not to 
control such litigation under the doctrine of res judicata. More per
suasive, however, is its contention in reliance upon the language of 
the /lamburg-American case, supra, '"herein it was said: "'Ve are of 
the opinion that the ends of justice exact that the judgment below 
should not be permitted to stand when without any fault of the gov
ernm<'nt [lwre the petitioner] there is no power to review it upon the 
merits but that it should be reversed and the case remanded to the 
court below with directions to dismiss the bill without prejudice 
* * * ." Certainly there must be recognition of the fundamental 
injustice of permitting a decision to stand in circumstances in which 
the defeated party cannot secure its review upon the merits. Com
mercial Cable Oo. v. Burleson, 250 U.S. 3GO; Brownlow v. Schwartz, 
2Gl U. S. 216. . 

On the other hand the respondent urges that since nt the oral 
argument the petitioner for the first time definitely stated that its 
contract with Scars Roebuck had been cancelled and price discrimi
nation stopped, that since there may be price discrimination without 
contraet, and since the Commission's order was not directed to the 
cancellation of the contract but to unlawful discriminations, and 
there has bl•en no examination into the practices of the petitioner 
since the effective date of the Robinson-Patman Act, and not suffi
ci£>nt opportunity for such investigation, appropriate disposition of 
tl1e present case, based upon a conclusion that the controversy therein 
has hl'come moot, is to dismiss the appeal without prejudice. 'Ve 
gi\"e consi<ll'l'ation to Loth contentions when we set aside, as we do, 
the order of the Commisilion and remand the case, but without direc-
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tion to the Commission to dismiss the complaint and without preju
dice to its filing a supplemental complaint in the original proceeding 
i£ under § 2 o£ the amendatory act this may now be done, concerning 
which we express no opinion. 

It is so ordered. 

FEDERAL TRADE CO)ll\IISSION v. STANDARD EDUCA
TION SOCIETY ET AL.1 

No. 14 

(Supreme Court o£ the United States. November 8, 1937) 

FINDINGS OF CoMMISSION-STATUTE'S l\IANDATE AS BINDING CoURT. 

The courts do not have right to ignore the plain mandate o! statute which 
makes findings o! Federal Trade Commission conclusive as to the facts it 
supported by testimony (Federal Trade Commission Act of 1914, sec. 5, 15 
U. S. C. A. sec. 45). 

PRODUCT AS GrvEN AWAY WITH THAT SoLD, WHERE REQUIRED PRICE REGULAR 

STANDARD FOR DOTH, AS UNFAIR PRACTICE. 

Practice of publisher of encyclopedia in representing that set ol books 
were given away and that only loose leaf extension service was to be paid 
for by purchaser could be forbidden by Federal Trade Commission as unfair 
trade practice where price required to be paid was rt'gular standard price 
for both encyclopedia and loose lent. extension service. 

CoNTurnuToR To OHIGINAL 'VoRK AS CoNTRIBUTOR To ltEVISED, IN Wrricn No PART 

OF CoNTnrnuTioN INcLum:o, AS UNFAIR. 

Order ol Federal Trade Commission permitting publisher o! encyclopedic 
work to represent any person as contributor to revised encyclOlledia if part 
of his material appearing in original edition had been carried forward into 
revised encyclopedia, but prohibiting the representation of a contributor to the 
original encyclopedia ns a contributor to the revised encyclopedia where no 
part of his contribution had been brought forward Into the revised encyclo
pedia, was proper. 

TESTIMONIAL's UsE 'VIIERE NoT BY'" PERSON NAMED TnERUN. 

Evidence SUI'ltained Federal Trade Commission's finding that publisher of 
encyclopedia used testimonials which had not been given by person whose 
name wns u;;;ed, justifying cease and desist order. 

PARTIES UESPO:\T!IENT-JOIND!c"'R OF NEW CORPORATION AND l\IANAGERS OF DOTH, 

'VHERE lNSTRUME::>iT OF EVASION. 

Evidence sustained finding o! Federal Trade Commission that managers 
of first corporation organized another corporation tor purpose of evading 
any cease and desist order whieh might be issued against the first corpo
ration, as regards propriety of including the other corporation and the man
agers In the cease and desist order. 

1 The case Is reported In 302 U. S. 112, 58 S. Ct. 113. The case before tbe Commission 
is reported In 16 F. T. C. 1. 
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PARTIES RESPONDENT--CORPORATE RESPONDENTS' INDIVIDUAL CoNTROLLERS AS BOGNV 
BY ORDER AGAINST FOHMER. 

Individuals who were in charge and control of affairs of respondent 
corporations would be bound by cease and desist order of Federal 'I'rade 
Commission against the corporations. 

PAnTIES REsPO;'oiDENT--MoviNG PAinn:s IN CoHPOa.ATE CoNI>ucrr-,VHEHE OnDER 
CoMPLIANCE Dou!JTFUL. 

Where circumstances, disclosed by findings of Federal Trade Commission 
and testimony, were such that further efforts of individuals, who were in 
charge and control of affairs of corporations, to evade cease and desist 
order of Federal Trade Commission might be anticipated, it was proper 
for Commission to include the individuals in its order. 

PARTIES RESPONDENT-MOVING PARTIES IN CORPOIIATEJ CONDUCT-,VHEIIE INDlVWUAL 
AcTIONs oF SucH, AS THOUGH ~o ConPollATION. 

Where record in proceeding for enforcement of cease and desist order of 
Federal Trade Commission showed that respondent corporations were owned 
and managed by three individual respondents, and that the individuals 
acted with practically the same freedom as though no corporation had ex
isted, the Federal Trade Commission was justified in reaching conclusion 
that it was necessary to include the in<lividuals in each part of its order. 

(The syllabus, with substituted captions, is taken from 58 S. Ct. 113) 

In proceeding by Commission against Standard Education Society 
and others for order to enforce its order to cease and desist from 
certain unfair methods of competition, and on certiorari by Com
mission to review that part of decree of Circuit Court of Appeals, 
8G F. (2d) 6D2, which modified in part and reversed in part its said 
orJer, decree reversed in part, and cause remanded, with instructions. 

[113] .llessrs. Ilomer S. Cummings, Atty. Gen., and Robert If. 
Jackson, Asst. Atty. Gen., for petitioner. 

11/r. II enry TV ard Beer, of Washington, D. C., for respondents. 

Mr. Justice Dlack delivered the opinion of the Court. 
Upon application Ly the Federal T~ade Commission this Court 

grantrd certiorari to review that part of a decree of the Circuit 
Court of Appe:tls for the Second Circuit, which modified in part 
and reversed in part a "cease and desist" order of the Commission 
(86 F. (2d) 6D2). The Commission, after service of a complaint, and 
extensive hearings, made a finding of facts from the testimony and 
ordered two corporation respondents and three individuals control
ling these corporations, to desist from certain practices used by re
spondents in furthering the sale of encyclopedias and other books 
in interstate commerce. The Commission not only found the practices 
to be "unfair" but also "false, deceptive and misleading." The Court 
below modified and weakened the Commission's order in material 
aspects, and, the questions here are whether the testimony supported 



FED. TRADE COJ\1. V. STANDARD EDUCATIO~ SOCIETY ET AL. 1717 

all the findings of the Commission, and whether these findings justi
fied the entire order as against all the respondents. 

All "unfair" practices found by the Commission related wholly to 
methods of sale. The Commission's order against respondents was 
based, in part, upon the following findings: 

[114] That fictitious testimonials and recommendations had been 
used by respondents; that authorized testimonials and recommenda
tions had been exaggerated and garbled; that authorized testimonials 
for a "previous work" were later used to further the sale of another 
"work, quite different in form, in material and in purpose.'' "For 
the purpose of selling their publications, Stamlard Reference Work 
and New Standard Encyclopedia" respondents advertised "a list headed 
'Contributors and Reviewers' and in such list they include many 
who have not been either contributors or reviewers to either the 
Standard Reference 'Vork or the New Standard Encyclopedia." 
Respondents sold "their publications at retail to the public by sales
men on the subscription plan" and in carrying out said plan they 
represented to prospects that they were selecting a small list of 
"well connected representative people" in various localities, in order 
to present them with an "artcraft de luxe edition" of the encyclo
pedia. Further carrying out respondents' scheme, their agents 
represented that "they ar~ giving away a set of books; that they 
are not selling anything; that the books are free; that the books are 
beiug given free as an advertising plan • * * th11t the prospect 
has been specially selected, and that the only return desired for the 
gift is permission to use the name of the prospect for advertising 
purposes and as a reference"; that the "suid prospects are payiug 
only for the loose leaf extension service; * * * that the price 
of $69.50 is a reduced price and that the regular price of the books 
and the extension service is $150.00 sometimes even as high as 
$200.00." The statements that the encyclopedia is being given away; 
that payment is only being made "for the loose leaf extension serv
ice"; and that "$G9.50 is a reduced price * * * and false, 
deceptive and misleading, as $69.50 is the regular, standard price" for 
both the encyclopedia and the loo!>e leaf extension and research 
privileges. 

[115] The Court of Appeals reversed clauses one and three of the 
Commission's order. These clauses ordered respondents not to rep
resent falsely to purchasers of their publications that the publish
ing company was giving encyclopedias to them as a gift, and that 
purchasers were paying only for looseleaf supplements. 

The Court of Appeals affirmed clauses two and six of the Com
mission's order. These clauses ordered respondents not to represent 
falsely to purchasers that sets of books had "been reserved to be 
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given away free of cost to selected persons" and that the usual 
price at which respondents' publications are sold is higher than the 
price "at which they are offered to such purchasers." 

It is clear, both from the findings of the Commission, and the 
testimony upon which they rest, that the practices forbidden in 
clauses one, two, three, and six are all tied together as parts of 
the same sales plan. As a first step under this plan, salesmen ob
tained an audience with prospective purchasers by representations 
made to them that by reason of their prestige and influence they 
ktd been selected by the company to receive a set of books free of 
cost for advertising purposes. After respondents' agents thus gained 
un audience by the promise of a free set of books, they then moved 
forward under the same general sales plan, by falsely representing 
that the regular price of the loose leaf supplement alone was $69.50, 
and that the usual price of both books and loose leaf supplements 
was much in excess of $G!Ui0. The Commission onlered respondents 
not to engage in carrying out any part of this entire sales plan. 
However, as the Court of Appeals reversed clauses one and three 
of the Commission's order, a part of the sales scheme which the 
Commission condemned as unfair, can yet be carried out by re
&pondents. That is to say-respondents by that reversal, are left 
free to continue to obtain audiences with prospects and to sell en
cyclopedias and loose leaf supple[116]ments to them, by false rep
l'l'sentations that the company gives them a set of encyclopedias 
free, and that $G9.50 paid by them to the company, is for the loose 
leaf supplement alone. 

In reaching tl1e conclusion that respondents shouhl be left free 
lu £'ngage in that part of the sales scheme prohibited by clauses one 
and three of the Commission's order, the Court below reasoned as 
follows: 

"We cannot take too seriously the suggestion that .a man who is 
buying a set of books and a t{'U years 'extt'nsion service' will be 
fatuous enough to be misled by the mere statement that the first are 
given away, and that he is paying only for the second * * *. 
Such trivial niceties are too impalpable for practical affairs, they 
ure will-a-wisps which divert attention from substantial evils." 

The fact that a false statement may be obviously false to those 
who are trained and experienced does not change its character, nor 
take away its power to deceive others less experienced. There is no 
duty resting upon a citizen to suspect the honesty of those with 
whom he transacts business. Laws are made to protect the trusting 
r.s well as the suspicious. The best element of business has long 
Eince decided that honesty should govern competitive enterprises, 
and that the rule of caveat emptor should not be relied upon to 
reward fraud and deception. 
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The practice of promising free books where no free books were 
intended to be given, and the practice of deceiving unwary pur
chasers into the false belief that loose leaf supplements alone sell for 
$69.50, when in reality both books and supplement regularly sell for 
$69.50, are practices contrary to decent business standards. To fail 
to prohibit such evil practices would be to elevate deception in busi
ness and to give to it the standing and dignity of truth. It was 
clearly the practice of respondents through their agents, in accord
ance with a well-matured plan, to mislead customers into the belief 
that they [117] were given an encyclopedia, and that they paid only 
for the loose lea£ supplement. That representations were made justi
fying this belief; thr.t the plan was outlined in letters going directly 
from the companies; that men and women were deceived by 
them-there can be little doubt. Certainly the Commission was justi· 
fied from the evidence in finding that customers were misled. Testi
mony in the record from citizens of ten States-teachers, doctors, 
college professors, club women, business men-proves beyond doubt 
that the practice was not only the commonly accepted sales method 
for respondents' encyclopedias, but that it successfully deceived and 
deluded its victims. 

The courts do not have a right to ignore the plain mandate of the 
statute which makes the findings of the Commission conclusive as 
to the facts if supported by testimony.1 The courts cannot pick and 
choose bits of evidence to make findings of fact contrary to the 
findings of the Commission. The record in this case is filled with 
evidence of witnesses under oath which support the Commission's 
findings. Clauses on~ and three of the Commission's order should 
be sustained and enforced. 

The seventh clause of the Commission's order forbade the use of 
names of persons as contributors or editors who had not consented 
to such use and who had neither actually contributed to the publica
tions nor helped to edit them. 

The Court of Appeals upheld this clause except as it might apply to 
the original contributors to Aiton's encyclopedia saying that "it 
seems to us not 'unfair' to announce as contributors to the derived 
works those who have been contributors to the original." Aiton's 
encyclopedia was published about 1909, and respondents' works rep· 
resent the result of periodic revisions and expansions of the prior 
work. .The Government concedes in [118] its brief that this clause 
of the Commission's order does not prevent respondents from repre
senting a person who contributed to the original, as a contributor to 
their revised publication, if "some of the material originally in 
Aiton's encyclopP-dia remained in the new edition of the revised 

'Federal Trade Commission Act, Sept. 26, 1914, 38 Stat. 717, U. S. C. title 15, sec. 45. 
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work." Respondents agree with this interpretation. As between 
these parties, therefore, this clause permits respondents to represent 
any person as a contributor to their present revised encyclopedia, if a 
part of his original material has been carried forward to it. If no 
part of his contribution to Aiton's encyclopedia has been brought for
ward, he is not a contributor and should not be represented as such. 
This clause as originally declared by the Commission would, under 
this interpretation, properly forbid respondents from falsely repre
senting as contributors or editors those who had actually neither con
tributed to, nor edited, the publications. The decree of the Court 
below modifying this clause is not in accordance with our conclusion, 
and clause seven of the Commission's order should be enforced. 

The Court of Appeals reversed the eighth clause of the order of 
the Commission. The reason given by the Court below for this 
action was as fo'Iiows: 

"For the eighth, which forbade the use of such testimonials which 
had not been given by the person whose name was used, we han" 
been able to find no support in the evidence; * * *" 

"\Ve are convinced that the Commission's findings of fact justified 
this clause of the order and that the testimony supports these find
ings.2 

[119] The Court of Appeals entirely excluded respondent Greener 
from the operation of the Commission's order, and partially excluded 
1~spondents Stanford and "\Varcl. The Commission had found from 
the testimony that "Respondents II. M. Stanford, ·w. II. Ward, and 
A. J. Greener are the managers and sole stockholders of respondent 
Standard Education Society, and the managers and sole incorporator~ 
of respondent Standard Encyclopedia Corporation * * *. The 
Commission concludes and infers from the record in this case 
and so finds that this corporation was organized by the individual 
respondents for the purpose of evading any order that might be is
r,ued by the Federal Trade Commission against the respondent, the 
Standard Education Society." 

There was ample support in the testimony for this finding of the 
Commission. 

The Federal Trade Commission Act (supra) gives the Conunis
sion power to "prevent" persons, partnerships or corporations 
* * * from using unfair methods of competition in commerce." 

This court has held that "a command to the corporation is in efl'ect 
a command to thos~ who are officially responsible for the conduct of 

1 From paragraphs fourteen and fifteen ot the Commission's findings It appears that 
respondQnts used the names of various Individuals In testimonials and that 

"None of these men or this woman ever wrote any testimonial or recommendation of 
or concerning the New Standard Encyclopedia. The representations thnt these men and 
this woman wrote the recommendations for the so-called 'New Standard Encyclopedia,' 
are fulHe, deceptive, and misleading." 
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its affairs. If they, apprised of the writ directed to the corporation, 
prevent compliance * * * they, no less than the corporation it
self, are guilty of disobedience and may be punished for contempt." 
Wilson v. United States, 221 U.S. 361, 376. 

Respondents Stanford, "\Vard, and Greener, who are in charge and 
control of the affairs of respondent corporations, would be bound by 
a cease and desist order rendered against the corporations. Since 
circumstances, disclosed by the Commission's findings and the testi
mony, are such that further efforts of these individual respondents to 
evade orders of the Commission might be anticipated, it was proper 
for the Commission to include them in its cease and desist order. 

[120] The record in this case discloses closely held corporations 
owned, dominated, and managed by these three individual respond
ents. In this management these three respondents acted with prac
tica11y the same freedom as though no corporation had existed. So 
far as corporate action was concerned, these three were the actors. 
Under the circumstances of this proceeding, the Commission was 
justified in reaching the conclusion that it was necessary to include. 
respondents Stanford, ·ward, and Greener in each part of its order 
if it was to be fully effective in preventing the unfair competitive 
practices which the Commission had found to exist. The Court 
below \ms in error in excluding these respondents from the opera
tion of the Commission's order. 

The decree below will be reversed except as to modification of 
clause ten of the Commission's order, and the cause is remanded with 
instructions to proceed in conformity with this opinion. 

Reversed. 
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Files------------------------------------------------------------- 1529 
First aid kits ___ -------- ___________________________________ --- 1533 (2026) 
Flavoring syrup _________________________________________ -- __ -- __ -_ 1662 
Flex-0-Giass ________________________________________________ 1621 (01858) 
Floradex medicinal preparation _______________________________ 1679 (01944) 

Food products----------------------------------------------- 1513 (1994) 
Food Supplement __________________________ ----------------- 1640 (01886) 
Forecasts, AstrologicaL _____ ----- ____ -- ---------------------.---- _ 1597 
Fountain pens.----- ____________ ---- ___ --_-_---_-- 1540 (2038), 1556 (2068) 
Frame~, photograph. _________________ --------------_---_---- 1588 (01800) 
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Frozen stick confections------------------------------------- __ 1569 (2097) 
Fruit Jar Opening Device__________________________________________ 1676 

Fur g~rments--~---------------------------------------- 1544 (2047), 1551 
Furniture ___ ---- ____________________ ------ ___________ ---- ___ 1514 (Hl96) 

Furs-------------------------------------------------------- 1518 (2003) 
Germ-Proof Film PaiJJL_____ _ _ _ __ _ _ _ ___ __ _ _ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1646 
Glando Tablets _____________________________________________ 1627 (01866) 

Glanoids Tablets-------------------------------------------------- 1674 
Glass------------------------------------------------------ 1621 (01858) 
Glover's Imperial Sarcoptic Mange Medicine ____________________ 1588 (01802) 

Glover's Medicated SoaP------------------------------------- 1588 (01802) 
"Gold Bond Chick Starter Feed" ____________ ------__________________ 1610 
"Gold filled" __ - _____________ ------ __________ ------- _____ ---- 1532 (2023) 
Golden tone radio receidng sets. ______ -----_---- __ - ___________ 1575 (01780) 
Grandone's medicinal preparations ________ --_- ___ ---_________________ 1628 
Grinding machines _________________ ---- __ ------- _____________ 1552 (2060) 
Hair coloring preparation _______ ----_---- __ ------- ___________ 1594 (01812) 
II air Treatment. __________ ------ _______ --- ___ ---__________________ 1645 
Handkerchiefs __________ ----- ____________ ------- _____ ---- ____ 1567 (2092) 
Handy Record System. ________ --_-- ___ -_------------_-- _____ 1642 (01891) 
Hardware. _____________________________ ----------_------ ____ 1557 (2072) 

"Hatch's Formula. Massage Cream, Dr."----------------------- 1608 (01832) 
Hats __________________ ------- __ --------- ___ 1542, 1546 (2050), 1563 (2084) 
Hay Fever and Asthma Pills---------------------------------- 1648 (01902) 
llerb Tea--------------------------------------------------------- 1818 
Herb-Lax Tea medicinal preparation _______ ----------_--- ____ -- 1578 (01783) 
IIerbolax_________________________________________________________ 1828 
Ilernaline astringent mixture _____ ------_------------- _________ --____ 1851 
"Hexsa.nol" medicinal preparation _____ -- __ -_------- ___ --- ___ -- 1579 (01788) 
"Hollywood Beautifier" skin-scraping device __ - ___ --- _____ -___________ 1818 
Hood-Lax medicinal preparation ________ ---_-------------_--_- 157 4 (01779) 
Horoscoprs __ ----- ____________________ ---- ____ - -- ___________ 1589 (01803) 

HosierY------------------------- 1515 (1998), 1549, 1564 (2086), 1550 (2057) 
Ladies'------ __________ ------ ____ ---------_-- __ ---- ______ 1566 (2091) 
Men's. __ --- _____________________ ---- _ ----- ________ 1548, 1560 (2077) 

House furnishings _______ ------ ___________ ---- __ ---- __ - ____ --- 1514 (1996) 

"Hy-Phen" medicinal preparation----------------------------- 1579 (01787) 
Incense----------------------------------------------------- 1875 (01939) 
Instructions, printed, method of earning money _________________ 1584 (01704) 

Insulation Fabric and Metal Lath----------------------------- 1609 (01838) 
Insulation material, rock wooL-------------------------------- 1570 (2100) 
"Irish linen" handkerchiefs _____ ---- ________ --_----------- ____ - I 567 (2092) 
IroninJ:t machines _____________ ------- __________ --- ____________ 1550 (2056) 
"I. V. C. Vitamin Pearls" medicinal preparation _________________ 1600 (01823) 
Jewelry ___ ----- _______________________________ ---- __________ 11'i14 (1006) 

Kal food supplement_ _________________ ----_-------------- __ -- 1640 (01886) 
Key sets _________________________________ ----- _________ ---- __ 1561 (2080) 
l{issproof Lipstick ____________________________ --- ______ ---- __ 1589 (01804) 
Kisaproof Rouge~------ ____________ ------- __________________ 1589 (01804) 
mtchen knives and utensils ____________________________________ 1568 (2096) 

J(lutch dental device----------------------------------------- 1641 (01889) 
Knives, kitchen _______ -------------------------------------- 1568 (2096) 
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"Kwik-Silver" plating preparation _____________________________ 1807 (01835) 
Lamp, Sun •• ______________ -------- ____ -- .• _________________ 1584 (01795) 

La1nps •••. ------------------------------------------------- 1641 (01888) 
Lanterns·-------------------------------------------------- 1841 (01888) 
Lath, MetaL __________ • ______________ ----- ___ ----- ________ 1609 (01838) 

Laundry preparation •••• -------------------------------- ---- 1644 (01895) 
Laven a cosmetic. __ --- ___ .----- _____ -- ______________________ 1669 (01927) 
Laxative preparation ___________ --- _________________ -------- __ 1677 (01942) 
Leto'!! Pyorrhea Remedy ____ . _____________ ----- ______ ----_. ___ .____ 1683 

Lindy lotion medicinal preparation·--------------------------- 1573 (01777) 
Linen.------------------------------------------------------ 1557 (2071) 
"Linen" handkerchiefs. __ • __ ---_-_-------.----- ___________ ---- 1567 (2092) 
Lingerie _____ ----- __ ----_. ______ --- _____ -_--_--- __ --- ___ 1531, 1540 (2039) 
Lip-young cosmetic _________ -----------_-_-_---- ______ ._----- 1682 (01948) 
Liquid Prolong-It medicinal preparation _______ ---_. __ -- ______ -- 1627 (01865) 
"Little Bo-Peep" laundry preparation __________________________ 1644 (01895} 

"Lyon's Tooth Powder, Dr."---------------------------------------- 1612 
"McNeil's Magic Remedy" medicinal preparation.-------------------- 1599 
Magazines.------------------------------------------------------- 1633 
Mange Medicine and Medicated SoaP-------------------------------- 1588 
Maple product_ _____________ -------- _____ --------- _______ • ___ 1565 (2088} 

Maple syrup compound _____ --------------------------------- 1541 (2040) 
Massage devices and ointment·------------------------------- 1635 (01876) 
Mattresses __________________________ -------------- ___________ 1552 (2059) 
"Meco-Sazh" ointment ___________ • ___________________________ 1635 (01876) 

~1edicated SoaP--------------------------------------------------- 1588 
Medicinal devices._----------------------------------------- 1623 (01861) 
Medicinal preparations. _______________ • ________________ .____ 1573 (01777), 

1574, 1575 (01782), 1576 (01783), 1579, 1581, 1582, 1583 (01792), 
1585 (01108), 1587, 1595 (01814), 1596 (01817), 1598 (01821), 
1599, 1600, 1603, 1606 (01833), 1608 (01837), 1613, 1615, 1816, 
1817, 1619 (01854), 1823 (01860), 1626 (01863, 01864), 1627 
(01865, 01866), 1628, 1829 (01869), 1631 (01871, 01872), 1636 
(01879), 1837, 1642 (01890), 1643 (01893), 1847 (01898), 1648 
(01900, 01902), 1850 (01904), 1652 (01906), 1654 (01909), 1655, 
1657 (01914), 1659 (01916), 1661, 1663 (01922), 1664, 1665 
(01925), 1669 (01928), 1870 (01929), 1874, 1679 (01944), 1681, 
1682 (01954), 1883 

".IMercolized Wax" medicinal preparation __________ ------------------- 1581 
Metal Lath------------------------------------------------- 1809 (01838) 
"Metalfix" repairing liquid •• --------------------------------- 1652 (01907) 
Midget Pocket RadiO---------------------------------------- 1619 (01855) 
Milcor Metal Lath.----------------------------------------- 1609 (01838) 
Milk, evaporated__________________________________________________ 1609 
Milk, Sego _________________ ------ ____ -------------------------.--- 1609 

Mineral water •• -------------------------------------------------- 1580 
~1init-Rub medicinal preparation ••• --------------------------- 1626 (01864) 
Monuments ______________ ---- ______ ------------------------ •• 1519 (2005) 
Morris Limb Straightener •• ---------------------------------- 1573 (01776) 
"Motex Pills"------ _____________________ ----_- ___ .--- __ -.--- 1595 (01814) 

Moth proofing compound·------------------------------------ 1631 (01871) 
Mothola moth proofing compound.---------------------------- 1631 (01871) 
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M-Royds Treatment ____ ••••••••••••••••••••• _._ ••••• _....... 1643 (01893) 
Mysticism, articles oL •••• -- ••••••••••••••••••••••• __ •• _ _ _ _ _ _ 1665 (01926) 
Nail Protection Cream.-------------------------------------- 1673 (01935) 
'Nauta." reducing preparation·-------------------------------- 1601 (01825) 
Nasal Ointment·------------------------------------------- 1648 (01902) 
"Nasaldor" medicinal preparation •••. -----_-----------------________ 1616 
Nature's Minerals ________ -------. _________ -------- _____ ----_ 16ii0 (01904) 
"Necro Treatment" poultry and stock feed ••••• _______________________ 1611 
Normalax laxative preparation. ____________ -----____________________ 1655 

Novelties •. ____ ----- __ ------- ____ -----_---_-- ____ 1556 (2069), 15()1 (2080) 
"Nu Lac" poultry and stock feed·----------------------------------- 1611 
"Oilax" medicinal preparation ___________________ --- ________ ------___ 1603 

''Ope-N-Seal" Kit jar opening device.-------------------------------- 1678 
"Outdoor Girl Face Powder"--------------------------------- 1585 (01797) 
Paints _____________________________________ 1541 (2041), 1646, 1679 (01945) 
Pamphlets •• ________ -- ___ -- ___ ----_--- __________ ----- ____ -- 1671 (01931) 
"Panama" hats. __ • __ ----------___________________________________ 1542 

Pants------------------------------------------------------- 1553 (2061) 
Paper Fasteners and accessories------------------------------- 1660 (01918) 
"Parfuru De Toilette" perfume. ________ --- ___ -- _____________ 1601 (01826) 
"Parker Belmont Beauty Cream" __________ ---_-- ______________ ----__ 1581 

Patchwork pieces.------------------------------------------ _ 1567 (2093) 
Pedi" bunion plaster •• ---- ____ -- __ -- __ -- __ --_--- ____ -- ___ . _ __ _ _ _ 1578 

Pencils------------------------------------------------ ---- 1556 (2068) 
Pens, fountain ____________ ---- ___ ----- ___ ------_. 1540 (2038), 1556 (2068) 
Pep-Ti-Kao medicinal preparation •• -- ______ -----_----._ ---- __ 1642 (01890) 

Perfun1o ...•• -------------------------------------------- 1513 (1905), 
1516 (2001), 1537 (2032), 1538 (2035), 1561 (2080), 1601 (01826) 

Perfumes and Horoscopes. ____________ • _______ -- ______ -- ____ 1589 (01803) 
"Phelactine" medicinal preparation. __________ ----- ___________ -----__ 1581 

Photographs----------------------------------------------- ------ 1610 
Photographs and frames. _____________ ----_~-_----------- ____ 1588 (01800) 

Pianos·------------------------------------------------·---- 1558 (2073) 
Pipes, smoking _______ ._.---- ______ --- ____ --------- ______ -- ___ 1556 (2070) 

Pistols ________ ----------------------------------- -------- 1638 (01881) 
Piston rings. ________________ •• _. __________ ---------. _____ . _ 1554 (2064) 
Plating preparation. _________________ -- ____ .----- __ • _ _ _ _ 1607 (01835) 

Plierench _____ ---------- __ ----- __ ---- __ ----------- _ -- _____ -- 1643 (01892) 
Plywoods. ____________ ------ •• _--_ •• ----------- __ 1534 (2027), 1544 (2046) 
"Polident," cleanser for false teeth·-·-------------------------- 1598 (01820) 
PotterY----------------------------------------------------- 1556 (2069) 
Poultry and stock feed .• -------- __ ----------_-. __ ---- __ ------- __ --- 1611 
Poultry and stock remedies.---------------------------------- 1621 (01857) 
Powder, face ______ • ____ • _____________ ------.------------- ____ 1561 (2080) 
"Powdered Saxolite" medicinal preparation ••• -._.---_- ••• -- •• --_._._. 1li81 
"Powdered Tarkroot" medicinal preparation-------------------------- 1581 
"Primeda" products, medicinal preparation •••• ______ -- •••• ____ - 1li98 (01821) 
Printed instructions, method of earning money __________________ 1584 (01794) 

Printed matter_--·---------------------------------------.-------- 1658 
Radio devices ••. _ •• _______________ • __ ._--_ •• _ ••••••••••• _._. 1639 (01885) 
Radios _____________________________________ 1517, 1535 (2030), 1539 (2036), 

1547, 1550 (2056), 1565 (2089), 1575 (01780), 1619 (01855) 
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Radios, pocket____________________________________________________ 1588 

Radiotubes------------------------------------------------------ 1830 
"Rayon"---- ___ . ___ ----- ____ ----------------------------- ____ ----- 1531 
"R. E. C.'s Rectal Remedy"---------------------------------------- 1582 
"Reduce-Easies" _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1659 (01917) 

Reducing cream_____________________________________________ 1606 (01832) 
Reducing preparation ___________________________ 1601 f01825), 1659 (01917) 

Remnants and patchwork pieces-------------------------------- 1567 (2093) 
Repairing liquid_____________________________________________ 1652 (01907) 

Rings------------------------------------------------------ 1605 (01831) 
"Robinson's Foot Powder, Dr.''------------------------------- 1636 (01879) 
Rock wool insulation material.--------------------------------- 1570 (2100) 
Rope product________________________________________________ 1560 (2078) 
Rose seeds__________________________________________________ 1660 (01919) 

"Rose-X" cleaning compound---------------------------------- 1532 (2024) 
Rum-------------------------------------------------------- 1539 (2037) 
Rupture Service System-------------------------------------- 1657 (01913) 
"Saraka" medicinal preparation_______________________________ 157 4 (01778) 
"Satin"------------------------------------------------ 1531, 1534 (2028) 
"Satin" undergarments _______________________ --------- _______ 1515 (1998) 
Scalp treatment_ __________________________ ------ _______ 1593 (01809), 1645 
"Seba" cosmetics _________________________________ --··--- _____ 1675 (01937) 

"Seboline" cosmetics _________ ·- __ --- ______ ------ ____ ------ __ ------. 1614 
Seeds, rose ________________________ ------------- __ ----- _____ 1660 (01919) 

"Scgo 1\filk"------------------------------------------------------ 1609 
Seminole Indian Herb Tablets _______________________ ----- ____ ------- 1681 

Shampoo---------------------------------------- 1514 (1997), 1594 (01812) 
Shaving creams_----- ___ ---- __ ---- _______________ ----- ______ 1644 (01894) 
Shoe laces __________ . ______ ---- ___________________ 1530 (2018), 1535 (2029) 
Shoes____________________________________________________________ 165!1 
Showcase materials_---- __________________ -------- ____________ 1557 (2072) 
Sign letters __________ ----- ________________ ---- _____ -··-- 1629 (01868), 1680 

Silk---------------------------- 1531, 1534 (2028), 1535 (2029), 1540 (2039), 
1548, 1549, 1560 (2007), 1564 (2086) 

"Silk" merchandise _____ ----- ______ -----_---------- ___ ----- ___ 1545 (2048) 
Silk products ______________________ ------- __ --- ___ -------- ___ 1519 (2007) 

Silmo XX, cod liver oiL------------------------------------- 1675 (01938) 
Rilver plated ware-------------------------------------------- 1528 (2015) 
Silvcrcote insulation fabriC----------------------------------- 1609 (01838) 
Silverware ____ ----_------ __ ----- __ • ____ • ________________ --_-- 1556 (2069) 
Skin lotion ________________ ---- __ -- ___________ ---_---------- 1648 (01901) 

Skin-Scraping Device---------------------------------------------- 1618 
Slick Universal Cleaner _______ ----------- __________ ---------- 1647 (01899) 
Slimmets reducing preparation. _______ ------_----------------- 1665 (01925) 
Snugfit dental preparation ________ ---------------------------------- 1634 
Soap products----------------------------------------------- 1562 (2082) 
Soaps, medicated ______________ --- __ ---------:-------------------__ 1619 
Soft drink beverages _______ -----_----------------------------- 1555 (2066) 
Spark plugs------------------------------------------------- 1583 (01793) 
Special Elixir __ --- __ ------------------------------------- ___ 1648 (Olll02) 
Spinal Device _____ ---- ___ ---------------------- .. _________________ 1590 
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Sportwear, ladies'________ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1563 (2085) 
Steno Nail Protection Cream_________________________________ 1673 (0 1935) 
"Stopake" medicinal preparation ••• _____ ------ _____ --- __ --~---______ 1603 

Stoves----------------------------------------------------- 1641 (01888) 
Suits, wooL _______________________ ------ __ ---- _____________ 1595 (01813) 
"Sulfex" medicinal preparation------------- ___________________ 1608 (01837) 
Sulpho-Sol medicinal preparation ••• ---- ____________ ---- _______ 1657 (01914) 
Sun lamp __________ --------- ______ ----_------- ______ ---_-- __ 1584 (01795) 
Talcum powders _____ ------- _____ ._---------_------------. ____ 1537 (2032) 
Tea, Ilerb________________________________________________________ 1618 

Teeth, artificiaL •. -----_--_----------------------- __ ----_---_ 1594 (01811) 

Tires. -------------------------------------------------------·--- 1625 
Tool sets ________ ------ __ ------ ___ ----------- _____________ --- 1552 (2060) 
Truss appliance._--- ___ --_------- ___ ----- __ -- ________ ---__________ 1651 
"20 Minute Dandruff Treatment"___________________________________ 1618 
Tysmol Absorbent ________ -- __ ------ _____ .-- ______ --------_-- 1623 (01860) 
"Uko Cleaning Compound"·------------------------------- .•• 1591 (01806) 
Undergarments, women's. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ 1515 (1998) 
Underwear, men's. ________ ------- ________ -------- ______ ----- _ 1545 (2049) 
Vacuum cleaners. __ -------- ____ ----------------_--- ____ -- ____ 1550 (2056) 
"Vahrah Beverly" Products, cosmetics.- ______ • ___ -__________________ 1604 
Varnishes.. _______________ -------------- _ --- _ -------- _____ 1679 (01945) 
Vaults, buriaL •. 1533 (2025), 1543 (2043), 1546 (2051), 1559 (2075), 1561 (2079) 
Vegetable Concentrates ________ --------- ______________________ 1673 (01934) 
Veneer products ••• ----- __ -------------------- ____________ ---- 1569 (2098) 
Veneers----------------------------------------------------- 1544 (2046) 
Vitamin E OiL--------------------------------------------- 1627 (01865) 
"Vi-Tonol" medicinal preparation·---------------------------- 1579 (01788) 
Wall pai~t. •••. ____ -------- ____ •• -- _. ___ • --. _______ . ----. __ -- 1564 (2087) 

Wallet and key sets •••• --------------------------------------- 1561 (2080) 
Warner's Digestive Tablets and Compound •• ------------------- 1659 (01916) 
Washing machines. ____ • ____ ----- _____ ---- ___ ------ 1538 (2034), 1550 (2056) 
Watches .•• _ ••• __ ---- __ -- ____________ ---. _______ 1556 (2069), 1605 (01831) 
Watches, rebuilt. ____ ---···_. ____ ---------------- ___ --- __ .---_ 1607 (01834) 
Water softener --------------------------------------------- 1638 (01882) 
Wax for False Teeth Plates _______ ·--------------------------- 1598 (01815) 
Wearing appareL-------------------------------- 1519 (2007), 1558 (2074) 
Wearing apparol, met's •••. __ •• ______ ------ __ ----- _________ ---- 1545 (2049) 
Weight reducer ____ --------- ___ --------_---- ________________ . 1598 (01819) 
Wilhide Ex haler •. _. ________ --------------. _______ • _______ --- 1623 (01861) 

\Vines •••• --------------------------------------------------- 1555 (2065) 
Wizard OinLment medicinal preparation·----------------------- 1647 (01898) 
"Wright's Irrigation Outfit, Dr!'--------------------------···-- 1623 (01861) 
Wrist watch straps and buckles-------------------------------- 1532 (2023) 
Zal's Medicine __________________ --------------------------- 1663 (01922) 
"Zn-Bor" medicinal preparatio~--. _____ ----------- ______ -------. __ .• 1817 
Zo-Ak Tablets medicinal preparation ______ ------. ___ ----- •.• __ --. __ ._ 1681 
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DESIST ORDERS 

Advertising falsely or misleadingly: 
As to-

Agents, customers or dealers- Page 

1094 
1094 
1094 
1364 

Earnings ____________________________________________ _ 

Opportunities-----------------------------------------
Terms and conditions. ________________________________ _ 

Ailments, symptoms, etc., generallY-------------------------
"Before and after" pictures--------------------------------
Business status, advantages, or connections-

491 

----

Branches------------------------------------------- 110,875 
Dealer being-

Distiller ____________________ •• ____________________ 1159 

"Health Institute, Battle Creek, Michigan"----------- 966 
Importer _________ ----------------------------- 110, 1413 
Manufacturer ___________ 110,713,722, 1094, 1116, 1129, 1413 

Dealer owning or operating-
Laboratories _____________________ 937,966, 1045, 1191, 1364 
l\lills_____________________________________________ 419 

Direct d istillel'-retailer dealing ___ -_____________________ 766 
Domestic concern being foreign__________________________ 1413 

Throup;h depictions ________ ------------------------ 1413 
Exclusive right to name. _____ -- ______________ -----_____ 1116 
}'actories-

Through depictions________________________________ 1129 
Foreign otnce _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1179 

Government connection. ______ ----- __________ ---- 444, 853, 894 
History of seller _______________________ -- ___ ---_---- 683, 1364 

Through depictions ____ ---_------------------------ H36 
Military decorations_---------------------------------- 491 
Nature of business------------------------------------- 853 
Personnel, staff, or organization _______________________ 875, 966 

Expert advisory ____________ ----_--------------- 853, 1179 
Place or location of business---------------------------- 966 

Through depictions ___ ----_------------------------ 491 
Private business being "Bureau of Education"------------ 917 
Promotion expenditures. _____ -------------------------- 1116 
Rectifier being distiller _______ - __ ----_---------------___ 42, 

86,156,266,586,595,637,766,783,818,1168,1214 
Soller as employer __________ --_---------------------___ 894 
Size, extent and operations.---------------------------- 1179 
Time in business _____________ ·------------------------ 110 
Trade-mark rights ____ ---- __ --------------------------- 1116 
Unique nature __________ ------------------------------- 1179 

1 Coverlng practlcPs Included In cease and desist orders and stipulations, at p. 1749, 
lu Instant volume. For lndPx by commodities Involved rather than practices, aee Table 
ot Commodities, preceding. 

1735 
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Advertising falsely or misleadingly-continued. 
As to-Continued. Pag& 

Competitive product or service ______________ ·-------- 491, 505, 128~ 
Through depictions, etc. ______ ---------- __ -----________ 1397 

Composition of producL----------------------------------- 33, 
302, 327, 610, 619, 653, 664, 673, 702, 903, 977, 1019, 1107, 1191, 
1357, 1455. 

Through depictions.----_------_--------_______________ 1055 
"Direct to you" selling_____________________________________ 1094 
Domestic product being imported·------··------------------- 110 
Earnings or profits ____________________________ ·-------- 1094, 1179-
Food and Drug Act compliance______________________________ 627 
Free--

Employment service. --------------------·------------- 875 
Product, goods or service.--------------------------- 702, 1094 

Price of which included in charge otherwise demanded__ 1179 
Government connection with offer or product. __________ 444, 853, 894 
Guarantees, adjus.ments, or refuPds ________ 610,853, 1129, 1388, 1436 
History of product _____ 33, 302, 327, 610, 702, 937, 966, 1179, 1296, 1348-
Indorsrments or approval-

American Birth Cm trol League ________________ .•. ------ 884 
Beauty specialists----------------------------------- 795, 1055 
"Bureau of Education"-·---_._. __ • ______ --_____________ 917 
Dentists _______ ------------------------------_________ 33 
Medical profession •• ------------------------ 795,884,966, 138() 
Pure Food & Drug Administration·-----·---------------- 627 

Jobs and employment. ___________________________ 444,853,875,894 

Nature of--
Manufacture of product. ________________________ 937,966, 1413 
Product ________ 22,327,579,884,029,1094,1191,1320,1328,1338 

Old and renovated product being new·-------------- -------- 1447 
Opportunities in product or service·-------------------- 444,875,894 
Prices-------------------- 110,327,683, 713, 766,853,875, 1129, 1413 
Qualities, properties, or results of product, service, or treatment.. 22, 

33, 78, 150, 302, 313, 327, 597, 610, 619, 627, 702, 713, 795, 
833, 853, 875, 884, 917, 966, 1007, 1037, 1045, 1055, 1094, 
1143, 1191, 1283, 1290, 1296, 1348, 1364, 1380, 1388, 1397, 
1428, 1436, 1461, 1471 

By "before and after" pictures •• ------------------------ 491 
Quality of products. ___ •• __ •••• __ ._-----------_ •• ---. __ •• _. 1179 Etefunds ____________________________________________ 444,853,875 

Safety of product. __ .----- ____ .----_.-- ___ .-- ____ •••• _---__ 33, 
78,302, 597, 610, 619, 702, 884, 917, 1007, 1191, 1348, 1461 

Scientific or relevant facts·-------------------- 505, 1179, 1283, 1364 
Services rendered·-------------------------------------- 853, 1179 
Source or origin of product-

Maker·---------------------------------------------- 937 
Place ••• ____ ----_ •• __ •• ___ --- __ ._._---_______ 110, 1107, 1305 

Special or limited offers or selection·------------------------- 875 
Success, use or standing of product, service, or offering •• -------- 627, 

795, 853, 966, 1348, 1436, 1471 
Terms and conditions. __ •• ____ •• _ •••• --- _____ •• __________ ._ 853 
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Advertising falsely or misleadingly-Continued. 
As to-Continued. Page 

Testimonials _____________________ 313,491,833,966, 1364, 1380, 1436 
Tests. _________________________ • ___ •• ______ • _____ ••••• 917, 1397 

Unique nature or status of product-------------------------- 33, 
78, 610, 619, 702, 1007, 1283, 1348, 1364 

Agents or representatives, securing falsely or misleadingly. See Securing 
agents, etc. 

Appropriating trade names or marks of competitors-------------------
Approval or indorsements, claiming falsely or misleadingly. See Advertis

ing falsely, etc.; Claiming or using, etc.; Misbranding or mislabeling. 
Assuming or using misleading trade or corporate name: 

As to-

346 

Composition of product--------~--------------- 653, 664, 673, 1055 
Dealer being-

Distiller ________________________________ .-_--- ____ ----

"llealth Institute, Battle Creek, Michigan"---------------
Manufacturer.----------------------------------------

Dealer owning or operating-

1159 
966 

1436 

Laboratory _____________________ 937,966,1045,1191,1364,1436 
l\1ills____ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ 419 

Government connection ______ ---------------------------- 444, 894 
Nature of product_ _________________ ----___________________ 929 
Personnel or staff _____________________________________ -- __ - 966 

l'lace or location of business.------------------------------- 966 
Private business being "Bureau of Education"---------------- 917 
Rectifier being distiller ________________________ • ______ --____ 42, 

86,156,266,586,595,637,766,783,818,1168,1214 
Awards, misrepresenting as to. See Advertising falsely, etc. 
"Before and after" pictures, using misleading. See Advertising falsely, 

etc. 
Bids, submitting to "clearing bureau," to fix prices and hinder competition. 

See Combining or conspiring. 
Boycotting: 

Competitors' sources of supply-
To cut off supplies of mail-order houses---------------------- 1150 
To fix prices and hinder competition.------------------------ 96 

Brokerage payments, discriminating in price, etc., through. See Discrimi
nating, etc. 

Bureau of Education, claiming falsely as fictitious, or indorsements or ap
proval of. See Advertising falsely, etc.; Assuming or using, etc.; Mis
representing business status, etc. 

Business status, advantages, or connections, misrepresenting as to. 
See Advertising falsely, etc.; Misrepresenting business status, etc. 

Buying power, using controlled, of large and dominant corporate and 
common business group, to bring business to one and secure competitive 
advantage coercively and unfairly. See Coercing and intimidating; 
Combining or conspiring; Inspecting, etc.; Securing competitive 
advantage, etc. 

''Carload lot buyers" classification, as involved in restraint of com
petition. See Combining or conspiring; Discriminating in price. 
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Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from-

American Birth Control League •• ______ ----- _____ ------.____ 884 
Athletes-------------------------------------------------- 491 
Beauty specialists .• ____________________________________ 795, 1055 

"Bureau of Education"------------------------------------- 917 
Dentists .•• __________________ • ____ ----____________________ 33 

Large industries and institutions •• --------------------------- 1062 
Medical profession •• _____ • ___ ._ ••••• _ ••••• _. 402, 795, 884, 966, 1380 
Pure Food & Drug Administration·-------------------------- 627 
Users, in generaL--------------------- 313,833,966, 1364, 1436, 1471 

"Clearing bureau," submitting bids to, to fix prices and hinder com
petition. See Combining or conspiring. 

Coercing and intimidating: 
Manufacturers-

To cut off supplies of-
Mail order houses __ •• _______ ._._ •. _. _. _. _ •• __ • ___ • _ _ _ _ 11511 

Price cutters and recalcitrants ••••• ·--------------------- 96 
Steamship concerns and suppliers-

To-
Secure competitive advantage coercively and unfairly-

Through lowering costs and increasing revenues by 
coercive and improper action of large and dominant 
corporate and common business group in using con
trolled tonnage and buying power to bring bul'liness 
toone.·---------------------------------------- 379 

Combining or conspiring: 
To-

Control and enforce distributive price and practice, generally
Thl'ough-

Classifying as "quantity buyers" or "carload lot buyers" 
manufacturers' purchasers, for price practice basis.. 1228 

Confining to restricted trade area "quantity buyer" 
sales.------------------------------------------ 1228 

Controlling, generally, dealer purchases and prices..... 1228 
Discriminating policy and system discriminating be-

tween purchasers of like grade and quality, with 
effect of lessening competition, etc .• ___ ••• ___ ._... 1228 

Issuing list showing "quantity buyers" prices only.... 1228 
Precluding dealer purchases in pooled car lot11 or 

"carload lot buyers" reconsignment or diversion____ 1228 
Publishing and distributing through distributors' asgo

ciations and members exclusively, "carload lot buyers" 
price lists ______ ------------ __ •• ---- __ ---_------. 1228 

Refusing manufacturer sales to any other than ''quan-
tity buyers"----------------------------------~- 1228 

Requiring and compelling "carload lot buyers" and all 
not "quantity buyers" to purchase from or through 
latter at enhanced price basis-------~------------- 1228 

Supervising and directing resale practice and policy of 
dealer.----------------------------------------- 1228 
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DESIST ORDERS 

Combining or conspiring-Continued. 
To-Continued. 

Control and limit reta.il distribution and practice-

1739 

Through- Page 

Boycotting, coercing, and threatening manufacturer-
suppliers of mail order houses .•• _. ___ ._._. __ ._____ 1150 

Inducing and undertaking to induce associations' mem-
bers not to patronize manufacturer-suppliers of mail 
order houses.---------- ••• ______ • ____ • ______ •• _. 1150 

Publishing and distributing, to trade associations in the 
several States and members, thousands of pamphlets 
and bulletins urging discontinuance of patronage of 
manufacturer-suppliers of mail order houses_________ 1150 

~ublishing "white lists" containing names of approved 
manufacturers not selling mail order houses_________ 1150 

Fix prices and hinder competition-
Through-

Adhering to prices established by discounts from gross 
or discount price book____________________________ 1478 

Advising and requiring adherence by members to agreed 
prices, by member "Institute"--.------------------ 1478 

Advising members of discount schedules as filed with 
member "Institute"-------------- __ ------------_. 1478 

Agreeing to and using gross or basic price book of one of 
members--------------------------------------- 1478 

Circularizing, fa.lsely, claimed price regulations and 
practice rules sanctioned by Commission and to be 
enforced, re price fixing, sale below cost, cost formula, 
discounts, and free samples or duplicates. __ -------· 983 

Cutting off recalcitrants' sources of supply through 
withdrawal of patronage from suppliers, or threatd 
thereof----------------------------------------- 96 

Exacting and procuring manufacturers' agreements of 
cooperation·------------------------------------ 96 

Exchanging price information through member "coun-
cil" and directly _____ .----------.--.-.----------- 57 

Filing with association, for member dissemination, each 
member's discounts from agreed basic price book____ 1478 

Fining and disciplining recalcitrant members__________ 96 
Fixing and adopting uniform prices, terms, or dis-

counts ____________________________ 57, 96, 421, 983, 1478 

Listing, for extra discount privilege, preferred cus-
tomers----------------------------------------- 57 

Notifying members in advance of deviation from prices 
asfiled----------------------------------------- 1478 

"Opening" bidding and underbidding "Non-Cooperat-
ing" bidders to force their membership, on part of 
member "Institute"----------------------------- B78 

Policing industry, on part of agreeing members, through 
"Institute", and inducing price cutters' adherence... 1478 

Printing and circulating agreed jobber, retailer and 
contract pric('s, and adhering thereto_______________ 96 
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Combining or conspiring-Continued. 
To-Continued. 

Fix prices and hinder competition-Colltluued. 
Through-Continued. 

Refusing sales to price cutters or recalcitrants. _______ _ 
Securing withdrawal of price cutting bids ___________ _ 
Submittiug all bid estimates to appropriate trade area's 

clearing bureau, and using same. _________________ _ 

Underbidding and underselling, concertedly, non-
cooperating bidders ___ ------ ____________________ _ 

Withholding customary jobber discount from co-
operative purchaser _____________________________ _ 

Secure competitive advantage coercively and unfairly
Through-

Lowering costs and increasing revenues by coercive 
and improper action of large and dominant corpor
ate and common business group in using controlled 
tonnage and buying power to bring business to one •• 

Commission, falsely claimiug approval of price regulation and practices 
in restraint of competition. See Combining or conspiring. 

Competitive product, disparaging. See Advertising falsely, etc.; Dis
paraging, eto. 

Composition of product, misrepresenting. See Advertising falsely, etc.; 
Assuming or using, etc.; Misbranding or mislabeling; Using miHleading, 
etc. 

Confidential records, inspecting improperly, of l!teamship companies. 
See Inspecting, etc. 

Connections and financial backing, misrepresenting as to. See Adver
tising falsely, etc.; Misrepresenting business status, etc.; Securing 
agents, etc. 

Contracts: 
Enforcing original terms wrongfully. See Enforcing payment, etc. 
Securing signatures to wrongfully. See Securing signatures, etc. 

Converters, representing self falsely as manufacturer. See Advertising 
falsely, eto.; Assuming or using, etc.; Misrepresenting business status, eto. 

Corpornte name, using misleading. See Assuming or using, etc. 
Cost formula, falsely claiming Commission approval re regulation of, to 

fix prices and hinder competition. See Combining or conspiring. 
Cutting off competitors' access to customers or market: 

To secure comretitive advantage coercively and unfairly, through 
lowering costs and increasing revenues, by coercive and improper 
action of large and do.minant corporate and common business group 
in using controlled tonnage and buying power to bring business to 
one.------------------------------------------------------· 

Cutting off competitors' sources of supply: 
To-

Fix prices and hinder competition ____ -------- _________ _ 
Prevent and restrict mail-order house distribution ____________ _ 
Secure competitive advantage coercively and unfairly, through 

lowering costs and increasing revenues by coercive and improper 
action of large and dominant corporate and common business 
group in using controlled tonnage and buying power to bring 
business to one ___________ .---- _____ ---- _______________ _ 

Page 

96 
1478 

1478 

1478 

57 

379 

379 

!16 
1150 

379 



INDEX 

Dealer: 
DESIST ORDERS 

Representing self falsely as-
Distiller. See Advc.-rtising falselv. etc.; Assuming or using, etc.; 

Misbranding or mislabeling; Misrepresenting business status, 
etc. 

Importer. See Ad vert.ising falsely, etc.; Misrepresenting business 
status, etc. 

Laboratory. See Advertising falsely, etc.; Assuming or using, 
etc.; Misbranding or mislabeling; Misrepresenting business 
status, etc. 

Manufacturer. See Advertising falsely, etc.; Assuming or using, 
etc.; Misbranding or mislabeling; Misrepresenting business 
status, etc. 

Dealing on exclusive and tying basis: 
In violation of Sec. 3 _______ - _ ------------------------- _ ---- ___ _ 

Decorations, military, misrepresenting as to. See Advertising falsely, 
etc.; Misrepresenting business status, etc. 

Demand for, or opportunities in, product, misrepresenting as to. See Mis
representing product, etc.; Securing agents, etc. 

Depictions, using misleading. See Advertising falsely, etc. 
Direct selling, misrepresenting as to. See Advertising falsely, etc.; 

Misrepresenting business status, etc. 
DitH'otmt regulations, falsely claiming Commission approval re regulation 

of, to fix prices and hinder competition. See Combining or conspiring. 
Discounts: 

Combining to fix unlform. See Combining or conspiring. 
Discriminating through. See Discriminating, etc. 
Filing, from gross price book, to fix prices and hinder competition. 

See Combining or conspiring. 
Withholding, discriminatingly, to hinder competition. See Combin-

ing or conspiring. 
Discriminating in price: 

In violation of Section 2-
Through-

1741 

Page 

1116 

Brokerage payments.------------------------------.--- 564 
Charges, generally.-_-------------------------------- 537, 555 

As between mail-order houses and other retailers __ ••• _ 548 
Classification and price practice •• ----------------------- 1228 
Differing quantity discounts ___ ------------------------- 1209 
Terms and conditions •• -------------------------------- 1116 

Disparaging or misrepresenting competitors or their products: 
Products

As to-
Qualities or properties.--------------------- 491, 505, 1283, 1397 
SafetY------------------------------------------------ 505 

Distiller, rectifier representing self falsely as. See Advertising falsely, 
etc.; Assuming or using, etc.; Misbranding or mislabeling; Misrepresent
ing business status, etc. 

Domestic product, representing falsely as imported. See Advertising 
falsely, etc.; Misbranding or mislabeling. 

Duplicates, free, falsely claiming Commission approval re regulation of, to 
fix prices and hinder competition. See Combining or conspiring. 

Earnings, misrepreRPnting as to. Ste Advertising falsely, etc.; Securing 
agents, etc. 
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Employment or jobs, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting product, etc. 

Employment service, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Enforcing payments wrongfully: 
Through-

Repudiating, unfairly and improperly, agents' contract alterations 

Page 

and standing on original contract__________________________ 464 
Espionage. See Inspecting, etc.; Spying, etc. 
Exclusive territory, misrepresenting as to. See Misrepresenting product, 

etc.; Securing agents, etc. 
Expenditures, promotion, misrepresenting as to. See Advertising falsely, 

etc.; Misrepresenting business status, etc. 
Factory representative, dealer misrepresenting self falsely as. See Mis

representing business status, etc. 
Fictitious identity or entity, holding out falsely or mh!leadingly. See 

Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting busi
ness status, etc. 

Financial backing, and connections, misrepresenting as to. See Adver
tising falsely, etc.; Misrepresenting business status, etc.; Securing 
agents, etc. 

Fixing prices. See Combining or conspiring. 
Free product or service, misrepresenting as to. See AdvertiBing falBely, 

etc.; Misrepresenting product, etc.; Offering deceptive, etc.; Securing 
agents, etc. 

Free samples or duplicates, falsely claiming Commission approval re 
regulation of, to fix prices and hinder competition. See Combining or 
conspiring. 

Government connection, misrepresenting as to. See Advertising falsely, 
etc.; Assuming or using, etc.; Misrepresenting business status, etc.; 
Misrepresenting product, etc. 

Gross price book, using as price basis, to fix prices and hinder competition. 
See Combining or conspiring. 

Guarantees or refunds, misrepresenting or offering, falsely or miBlcadingly. 
See Advertising falsely, etc.; Offering deceptive, etc. 

Health institute, dealer claiming falsely to be. See Advertising falsely, 
etc.; Assuming or using, etc.; Misrepresenting business status, etc. 

Ilistory of product, misrepresenting as to. See Advertising falsely, etc. 
History of seller, misrepresenting as to. See Advertising falsely, etc.; 

Misbranding or mislabeling; Misrepresenting business status, etc. 
Imported product, representing domestic as, falsely. See Advertising 

falsely, etc.; Misbranding or mislabeling. 
Importer, representing self falsely as. See Advertising falsely, etc.; 

Misrepresenting business status, etc. 
Indorsements or approval, claiming or representing falsely or misleadingly. 

See Advertising falsely or misleadingly; Claiming or using, etc.; Mis
branding or mislabeling. 

Inspecting, improperly, confidential records of tranRportation concerns: 
To secure competitive advantage coercively and unfairly, through 

lowering costs and increasing revenues by coercive and improper 
action of large and dominant corporate and common business group 
in using controlled tonnage and buying power to bring business to 
one-------------------------------------------------------- 379 
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Institute: Page 
Dealer claiming falsely to be. See Advertising falsely, etc.; Assuming 

or using, etc.; Misrepresenting business status, etc. 
Using trade institute as association of members, to fix prices and hinder 

competition. See Combining or conspiring. 
Jobbers, representing self falsely as manufacturer. See Advertising falsely, 

etc.; Assuming or using, etc.; Misrepresenting business status, etc. 
Jobs or employment, misrepresenting as to. See Advertising falsely, etc.; 

Misrepresenting product, etc. 
Laboratory, dealer misrepresenting self falsely as owning. See Advertising 

falsely, etc.; Assuming or using, etc.; Misbranding or mislabeling; 
Misrepresenting business status, etc. 

Lottery scheme in merchandising, using. See Using lottery scheme, etc, 
Mail order houses, discriminating as between, and retailers. See Discrim

inating, etc. 
Maintaining resale prices: 

Through-
Contracts, etc., as sanctioned by Miller-Tydings Act_.---------- 1395 

Manufacturer, falsely claiming to be, by dealer, jobber, or converter. See 
Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting busi-
ness status, etc. 

Medical profession, claiming indorsements or approval of, falsely. See 
Advertising falsely, etc.; Claiming or using, etc. 

Misbranding or mislabeling: 
As to-

Composition .• ___ •• _._------------------------------------ 126, 
402,653,664,673,702,742,803,809,1019,1107,1357 

Through depictions ••• --------------------------------- 1055 
Dealer being-

Distiller _________ -- __ --------------------------------- 1159 
Manufacturer-- __ -- ___ --_------------------------. 1413, 1436 

Dealer owning or operating
Laboratory.-------------------------------------- 1191, 1436 

Domestic concern being-
Foreign·--------------------------------------------
Importer •• -------------------------------------------

Domestic product being imported ____________ -------------- __ 
Foreign product being domestic-

Through-

1413 
1413 
110 

"Made in U. S. A."-----------------------.-------- 647 
(}uarantees-----------------------------------------··---- 1436 
llistory of-

Product-------------------------------------------- 702,937 

Seller ••• --------------------------------------------- 683 
Indorsements or approval-

Medical profession ____ ----------------------_------ ___ _ 402 
Nature of-

Manufacture of product------------------------- 809,937, 1413 
Product---------------------------- 126,402,456,579,742,803 

Prices------------------------------------- 110, 327, 683, 937, 1413 
Qualities, properties, or results of product, service, or treatment.. 150, 

313, 402, 1143, 1290, 1436, 1461 
15812tm--S9----112 
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Misbranding or mislabeling-Continued. 
As to-Continued. Page 

Quality------_----- ______ ------ ___ ------ __ ------------- 126, 1283 
Rectifier being distiller_____________________________________ 42, 

86,156,266,586,595,637,766,783,818,1168,1214 
Safety of product__________________________________________ 1461 
Source or origin of product

~Iakers.---------------------------------------- 110,346,937 
Place ____________________________ 110,456,647,809, 1107, 1305 

Standards conformance-
Steamboat Inspection Service._-------- __ ---- _____ ------

Success, use or standing of product-------------------------
Unique nature or status of product-------------------------

Misleading practices. See, in general, Unfair methods of competition, etc. 
Misrepresenting business status, advantages, or connections: 

1313 
1436 
402 

As to-
Branches----------------------------------------------- 110,875 
Connections and financial backing.-------- ____ -----_________ 1062 
Dealer being-

Distiller______________________________________________ 1159 
"Factory representative" ___________ .___________________ 692 

"Health Institute, Battle Creek, Michigan"--------------- 966 
Importer ••• ---------- __________ -- __________________ 110, 1413 
Manufacturer _______ 110, 256, 713, 722, 1004, 1116, 1129, 1413, 1436 

Dealer owning or operating-
Laboratory _____________________ 937,966, 1045, 1191, 1364, 1436 
tiills ________ ---- _ _ _ _ _ _ __ ___ __ _ __ _ _ __ _ _ __ __ __ _ _ _ _ __ _ _ _ 419 

Direct distiller-retailer dealing_______________________________ 766 
Domestic concern being foreign __________ --------· ---------- 1413 

By depictions. ___________________________________ ---- 1413 
Exclusive rignt to name. ______________________ .. -___________ 1116 

Factories-
Through depictions _____ ---- ___________ ------- 1129 

Foreign office. _________ ------_ _ _ _ _ _ __ __ _ _ _ _ _ _ _ __ 1179 

Free employment service ____________ ----- --------------- 875 
Government connection __ ----- ___ ----- _ ------------- 444,804 
II istory of seller___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 683, 1364 

Through depictions____________________________________ 1436 
Mili:.ary decorations ________ ---____________________________ 491 
Personnel, staff or organization _______________________ 875,966, 1062 

Expert advisory __ ----_________ _ _ _ _ __ _ _ _ _ _ _ ____ _ _ ___ _ 1179 

Plant, place or location of business-
Through depictions---------------------------------- 491,966 

Private business being "Bureau of Education"---------------- 917 
Promotion expenditures_____________________________________ 1116 
Rectifier being distiller _______________________ -----_________ 42, 

86, 156, 266, 586, 595, 637, 766, 783, 818, 1168, 1214 
Seller as employer_________________________________________ 894 
Size, extent, and operations_________________________________ 1179 
Time in business ____ -----_________________________________ 110 

Trade mark rights----------------------------------------- 1116 
Unique situation. _______________ ---- _______________ ---____ 1179 
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.Misrepretienting prices: 
As to- Page 

Exaggero.ted fictitious, being regular or usuaL_________________ 110, 
327,683,602,713,937 

Regular being special reduced ____________________________ 875, 1413 
"One-half" lllit ____ --------- ___ --- __ _ _ _ _ _ _ _ _ _ __ _ _ __ _ _ 1129 

}.tibrepresenting product, service or offering: 
As to-

Exclusive territory ___ • ____________________________________ _ 

Free goods------------------------------------------------
Government connection_. _________________________________ _ 
History __ • ______ ••• ----_- __ --------------------_._. _____ _ 
Indorsements or approval-

1062 
722 
894 

1062 

Large industries and i.nstitutious_________________________ 1062 
Jobs or employment_ •• ----------------------_-_-__________ 894 
~ature--------------------------------------------------- 126 
Old and renovated being new.·----------------------------- 1447 
Opportunities in ___ ·_---------------------------.-------- 894, 1062 
Qualities, properties, or results _____ ----._--_-._______________ 1062 

QuantitY------------------------------------------------- 937 
Sales assistance _____ ------------------------------------.-- 1062 
Success--------------------------------------------------- 1062 
Testimonials __ •• __ ------------------------------------ •• -- 1062 

Nature of product, manufacture thereof, or operations, misrepresenting. 
See Advertising falHcly, etc.; Misbranding or mislabeling. 

~ature of product misrepresenting as to. See Advertising fa.lsely, etc.; 
Misrepresenting product, etc.; Using misleading trade name, etc. 

Offering deceptive inducements to purchase: 
Through-

Representing or offering, falsely or misleadingly
Free product or service-

As additionaL--_-----------.------------.- 702, 722, 1094 
Price of which included in charge otherwise demanded__ 1179 

Guarantees or refunds _____ 444, 610,853, 875,894, 1129, 1388, 1436 
Special offers or selection.------------------.--.- •• ---.. 894 
Terms and conditions--------------------------.-.----. 853 
Undertakings, in generaL ____ --------------------------. 1062 

Opportunities in, or demand for, product or service, misrepresenting as to. 
See Advertising falsely, etc.; Misrepresenting product, etc.; Securing 
agents, etc. 

Origin or source of product, misrepresenting. See Advertising falsely, etc.; 
Misbranding or mislabeling; Simulating; Using misleading trade name, 
etc. 

Patronage: 
Increase in, pr01msmg, to secure competitive advantage or object 

coercively and unfairly. See Coercing and intimidating; Combin
ing or conspiring; Securing competitive advantage, etc. 

Withdrawal of, threatening, to secure competitive advantage or object 
coercively and unfairly. See Coercing and intimidating; Combining 
or conspiring; Securing competitive advantnge, etc. 

Payments, enforcing wrongfully. See Enforcing payments, etc. 
Personnel or staff, misrepresenting as to. See Advertising falsely, etc.; 

MiRrepresenting business status, etc.; Securing agents, etc. 
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Policing industry, by members' "Institute," to fix prices and hinder com
petition. See Combining or conspiring. 

Pooled car lot purchases, precluding, in restraint of competition. See 
Combining or conspiring. 

Power, buying, using controlled, of large and dominant corporate and 
common business group, to bring business to one and secure competitive 
advantage coercively and unfairly. See Coercing and intimidating; 
Combining or conspiring; Inspecting, etc.; Securing competitive advan
tage, etc. 

Price book, using as price basis to fix prices and hinder competition. See 
Combining or conspiring. 

Price cutting bids, securing withdrawal of, to fix prices and hinder compe
tition. See Combining or conspiring. 

Price, discriminating in. See Discriminating, etc. 
Price fixing, falsely claiming Commission approval re regulation of, to fix 

prices and hinder competition. See Combining or conspiring. 
Prices: 

Exchanging information as to, to fix, or hinder competition. See 
Combining or conspiring. 

Misrepresenting as to. See Advertising falsely, etc.; Misbranding or 
mislabeling; misrepresenting prices. 

Product, misrepresenting as to. See, in general, Unfair methods, etc. 
Promotion expenditures, misrepresenting as to. See Advertising falsely, 

etc.; Misrepresenting business status, etc. 
Properties of product, misrepresenting as to. See Advertising falsely, etc.; 

Misbranding or mislabt>ling; Using misleading trade name, etc. 
Qualities of product, misrepresenting as to. See Ad vertiBing falsely, etc.; 

Misbranding or mislabeling; UBing misleading trade name, etc. 
Qualities of product of competitor, misrepresenting as to. See Advertising 

falsely, etc.; Disparaging, etc. 
Quality of product, misrepresenting as to. See Adverth;ing falsely, etc.;. 

Misbranding or mislabeling. 
"Quantity buyers" clftssification, as involved in restraint of competition. 

See Combining or conspiring; Discriminating in price. 
Records, confidential, inspecting improperly, of steamship companies. See 

Inspecting, etc. 
Rectificr, representing self falsely as distiller. See Advertising fn.lsely, etc.;. 

Assuming or using, etc.; Misbranding or mislabeling; Misrepresenting 
business status, etc. 

Refunds or guarantees, misrl'presenting or offering, falsely or misleadingly. 
See Advertising falsely, etc.; Offering deceptive, etc. 

Representatives or agents, securing falsely or misleadingly. See Securing 
agents, etc. 

Results of products, misrepresenting as to. See AdvertiBing falsely, etc.> 
Using misleading trade name, etc. 

Safety of competitors' product, disparaging. See Disparaging, etc. 
Safety of product, misrepresenting as to. See Advertising falsely, etc. 
Sale below cost, falsely claiming Commission approval re regulation of, 

to fix prices and hinder competition. See Combining or conspiring. 
Sales assistance, misrepresenting as to. See Mi!;rf'presenting product, etc.;. 

Securing agents, etc. 
Samples, free, falsely claiming Commission approval re regulation of, to. 

fix prices and hinder competition. See Combining or conspiring. 

Page-
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Securing agents or representatives falsely or misleadingly: 
Through misrepresenting- Page 

Earnings or profits ____________ --___________________________ 1094 
Exclusive territory ______________ - __ ----_----- ___ . ___ -______ 1062 
"Free goods" plan. ___________________ -____________________ 722 
Opportunities in product or service ______________________ 1062, 1094 
Sales assistance _________ ._-- ___ --_-_--- ___ -_-______________ 1062 
Success, use or standing of product or seller___________________ 1062 
Terms and conditions _________ -- _____ -_____________________ 1094 

Securing competitive advantage coercively and unfairly: 
Through-

Lowering costs and increasing revenues by coercive and improper 
action of large and dominant corporate and common business 
group in using controlled tonnage and buying power to bring 
business to one ____ ---------------------------------.---- 379 

Securing signatures of customers falsely or misleadingly: 
To

Contracts-
Through agents' repudiated alterations in printed terms____ 464 

Simulating: 
Products of competitors---------------------------------------- 126 
Trade name of competitors __ --------------._----- __ ---.________ 346 
Trade name of competitor's product.---------------------------_ 280 

Source or origin of product, misrepresenting. See Advertising falsely, etc.; 
Misbmnding or mislabeling; Simulating; Using misleading trade name, 
etc. 

Spying on competitors: 
Through-

Inspecting, improperly, confidential records of transportation 

concerns •• ---------------------------------------------- 379 
Staff or personnel, misrepresenting as to. See Adver_tising falsely, etc.; 

Misrepresenting business status, etc.; Securing agents, e.;c. 
Standards conformance, misrepresenting as to. See Misbranding or mis

labeling. 
Steamboat Inspection Service, misrepresenting as to conformance with 

standards of. See Misbranding or mislabeling. 
Sceamship companies, using controlled tonnage of large and dominant 

corporate and common business group, to secure compe~;itive advantage 
coercively and unfairly, and bring business to one. See Coercing and 
intimidating; Combining or conspiring; Inspecting, etc.; Securing com
petitive advantage, etc. 

Terminal facilities, using, of large and dominant corporate and common 
business group, to secure competitive advantage coercively and unfairly, 
through lowering costs and increasing revenues. See Coercing and 
intimidating; Combining or conspiring; Inspecting, etc.; Securing com
petitive advantage, etc. 

Terms a.nd conditions, misrepresenting as to. See Advertising falsely, 
etc.; Offering deceptive, etc. 

Terms, combining to fix uniform. See Combining or conspiring. 
Testimonials, using or claiming falsely or misleadingly. See Advertising 

falsely, etc.; Claiming or using, etc. 
Timt' in business, misrepresenting. See Advertising falsely, etc.; Mis

representing business status, etc. 
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Tonnage, using controlled, of large and dominant corporate and common 
business group, to bring business to one and secure competitive advan
tage coercively and unfairly. See Coercing ar d intimidating; Combin
ing or conspiring; Inspecting, etc.; Sccurii'g competitive advantage, etc. 

Trade Association: 
Actior. in restraint 01 competition by. See Boycotting; Coercing 

and intimidating; Combining or conspiriPgj Cutting off, etc. 
Using trade institute as association or members, to fix rrices and 

hinder competition. See Combining or conspiring. 
Trade-mark or name rights, misrepresenting as to. See Advertising falsely • 

etc.; Misrepresenting business status, etc. 
Trade name, using misleading. See Assuming, or using, etc. 
Trade practice rules, falsely claiming Commission approval of, in restraint 

of competition and price regulation and practice. See Combining or 
conspiring. 

Transportation companies, using controlled tonnage of large and dominant 
corporate and common business group, to coerce and secure competitive 
advantage coercively and unfairly, and bring business to one. See 
Coercing and intimidating; Combining or conspiring; Inspecting, etc.~ 
Securing competitive advantage, etc. 

Underbidding or underselling, concertedly, to fix prices and hinder compe
tition. See Combining or conspiring. 

Unfair methods of competition condemned in this volume. See
Advertising falsely or misleadingly. 
Appropriating trade names or marks of competitors. 
Assuming or using misleading trade or corporate name. 
Boycotting. 
Claiming or using indorsements or testimonials falsely or misleadingly. 

Coercing and intimidating. 
Combining or conspiring. 
Cutting off competitors' access to customers or market. 
Cutting off competitors' sources of supply. 
Dealing on exclusive and tying basis. 

Discriminating in price. 
Disparaging or misrepresenting competitors or their products. 
Enforcing payments wrongfully. 
Inspecting, improperly, confidential records of transportation concerns. 
Maintaining resale prices. 

Misbranding or mi!;labeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting prices. 
Misrepresenting product, service or offering. 
Offering deceptive inducements to purchase. 

Securing agent~:~ or representatives falsely or misleadi11gly. 
Securing competitive advantage coercively and unfairly. 
Securing signatures of customers falsely or misll'adingly. 
Simulating. 

Spying on competitors. 
Using lottery scheme in merchandising. 
Using misleading trade name, mark, or brand. 

Pag~ 



INDEX 1749 
STIPULATIONS 

Uni'}ue nature or advantages of product, misrepresenting as to. See Ad
vertising falsely, etc. 

United States Government, claiming connection or approval of, falsely or 
misleadingly. See Advertising falsely, etc.; Assuming or using, etc.; 
Misbranding, etc.; Misrepresenting business status, etc.; Misrepresenting 
product, etc. Pag~ 

Using lottery scheme in merchandising. ___________ -- .• ------------ 1, 11, 138, 
170,181,193,204,214,223,234,246,256,294,319,338,361,370, 
410,434,481,527,692,722,734,749,757,844,866,909,948,957, 
1027, 1264, 1273, 1405, 1'420 

Using misleading trade name, mark, or brand: 
As to-

Composition of product. •. -- •• --- •• --- •••• -. 653, 664, 673, 809, 1455 
Nature of product _____________________ 22,579,929, 1320, 1328, 1338 
Qualities, properties or results of product ______________ 22, 1143, 1428 
Source or origin of product-

~Iaker •• ------------------------------------------- 286,346 
Place •••• -------------------------------------------- 809 

White lists, publishing, of approved manufacturers, to cut off competitors' 
sources of supply. See Combining or conspiring. 

Withdrawal of patronage, threatening, to coerce and intimidate and re
strain trade. See Boycotting; Coercing and intimidating; Combining or 
conspiring. 

STIPULATIONS t 

Advertising falsely or misleadingly: 
As to- Pag& 

Advertising campaigns or selling assitltance .• ---- -------- 1660 (01918) 
Agents or representatives-

Earnings or profits----- .. _---.-.---------------- 1578 (01784), 
1583 (01793), 1607 (01835), 1610 (01841/, 1629 (01868), 164S" 
(01891), 1643 (01892),1845, 1f'52 (01907), 1658,1660 (01918), 
1676, 1680 

Opportunities •• ---------------- --------------- 1610 (01841), 
1042 (01891), 16/J2 (01907), 1658, 1660 (01918), 1680 

Selling or advertising assistance.------------------ 1660 (01918) 
Success guarantee •• --_-------------------------- 1652 (01907) 
Terms and conditions.---------------- 1645, 1658, 1660 (01918) 

Ailments, generally ________ ------------------------- 1579 (01776), 
1579 (01788), 1589 (01792), 1587, 1590, 1593 (01809), 1600 
(01823, 01824), 1601 (01825), 1603, 1608 (01837), 1609 (01839), 
1612, 1619, 1614, 1617 (01851), 1819 (01854), 1623 (01861), 1627 
(01865), 1635 (01876), 1696 (01878, 01879), 1698 (01882), 1640 
(01886, 01887), 1643 (01893), 1650 (01904), 1657 (01914), 1659 
(01916), 1661, 1669 (01927), 1670 (01929), 1679 (01934), 1675 
(01937), 1679 (01944) 

tJ>age references to stipulations of the special board are Indicated by Italicized page
t·~fprenePs. Su<•h stlpulutions are RIHo dlstlnguiHhed by tlgure "0" preceding the seriHl 
nuntb!'r or the stlpulutlon, e. g., "01," "02," etc. 



1750 FEDERAL TRADE CO.l\IMISSION DECISIONS 

STIPULATIONS 

Advet'tising falsely or misleadingly-()ontinued. 
As to-Continued. 

Business status, advantages or connections- Page 

Advisory department---------------------------- 1601 (01827) 
Buildings or plant ____________________ 1519 (2005), 1589 (01793) 

By depictions ____ --- ________ -- ____________ --- 1519 (2005) 
Business or sales not for profit__________________________ 1580 
Connections with large manufacturer______________ 1669 (01923) 
Dealer being-

Corporation ______________________________ ·-- 1650 (01904) 

Importer----------------------------------- 1516 (2001) 
Institute ___________________________________ 1579 (01776), 

1601 (01827), 1606 (01832), 1681 (01873)1 164.8 (01901) 
Manufacturer ___________ : _______ 1515 (1999), 1530 (2018)1 

153() (685) 1 15421 1545 (2049) 1 1560 (2078) 1 1579 (01787) 
Press syndicate_---- _____________________ ._.---_.__ 1577 

"System" _______________ -------------- _____ 1677 (01941) 
Dealer owning or operating-

FactorY-------------------------- 1515 (1999) 1 1560 (2078) 
Hatchery ___________ ----- ___ .--- __ --------- 1608 (01836) 
Laboratory ______ • __ -----.----------------- 1579 (01787) 1 

1582, 1598 (01815)1 1806 (01833)1 1607 (01835)1 1617 
(01850), 1617 (01851), 1628, 16451 1659 (01916)1 1682 
(01950) 

Deceased associate as still living ___________________ 1579 (01788) 
Foreign branch, offices, or connections____________________ 1516 

(2001), 1537 (2032)' 1538 (2035) 
IIistorY---------------- 1556 (2070), 1601 (01827), 1670 (01930) 
IdentitY----------------------------- 1528 (2016), 1537 (2032) 
Manufacturer-

As making entire output--------------------- 1679 (01045) 
As owning or operating Vineyards ______________ 1555 (2065) 

Nature----------------------------------------- 1663 (01923) 
Personnel, staff or associates--------------------- 1623 (01861), 

1631, 1669 (01923), 1818 
Professional qualifications ____________ 1631 (01873), 1635 (01877) 
Representative of foreign concern __ ---------------- 1516 (2001) 
Retailer being wholesaler _________________________ 1595 (01813) 

Seller as-
Employer.--------------------- 1576 (01784)1 1663 (01923) 
Prospective business associate of customer______ 1801 ( 0 1827) 
Purchaser for customer _______________________ 1850 (01903) 

Size, extent and operations.----------------------- 1516 (2000) 
Special advantages------------------------------- 1516 (2000) 
Success or standing______________________________ 1589 (01804) 
Unique situation or accomplishments ______________ 1554 (2064), 

1589 (01793), Jlj93 (01808), 1597, 1635 (01877)1 1638 (01881) 
Competitive products ____ 1555 (2067), 1570 (2100), 1590, 1600 (01F23)1 

1609 (01838), 181t, 1631 (01871), 1841 (01888), 1670 (01930) 
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STIPULATIONS 

Advertising falsely or misleadingly-Continued. 
As to-Continued. Pag& 

CompoBition _______ --- _- _ ---------------------- _ _ _ _ _ 1514 (1997)• 
1518 (2004), 151!) (2006, 2007), 1531, 1534 (2027, 2028), 1540 
(2038), 1541 (2040), 1542, 1543 (2045), 1544 (2046), 1545 (2048), 
1546 (2051), 1548, 1549 (2054, 2055), 1557 (2071), 1559 (2076), 
1560 (20i7, 2078), 1563 (2085), 1564 (2086), 1567 (20!)2, 2093), 
1568 (2096), 1569 (2098), 1571,1574- (01778, 01779), 1579 (01787), 
1580, 1581, 1585 (01797), 1589 (01804), 1595 (01813), 1607 
(01835), 1611 (01842), 1618 (01853), 1622, 1626 (01864), 1629 
(01868), 1635 (01876), 1638 (01~83), 164-0 (01886), 164-4- (01895), 
1645,1648 (01902), 1655,1657 (01914), 1659 (01916), 1662,1665 
(01926), 1669 (01928), 1673 (01934), 1675 (01937, 01939), 1681, 
1682 (01048) 

By depictions------------------------------------ 1563 (2085) 
Contact offers or advertising _________________________ 1595 (01814) 
Domestic product as imported ___ 1513 (1995), 1516 (2001), 1537 (2032), 

1538 (2035), 1566 (2090), 1589 (01804), 1601 (01826) 
Earnings or profits_-------------------------------- 1576 (01784), 

1577, 1588 (01793), 1584 (01794), 1596 (01816), 1601 (01827), 
1607 (01835), 1610 (01841), 1629 (01868), 1639 (01884), 164-2" 
(01891), 164-8 (01892), 16ft..?, 16U8, 1676, 1680 

Free-
Products or sen·ice------------------------------ 1536 (2031), 

1538 (2034), 1550 (2056), 1552 (2060), 1554 (2063), 1558 (2074), 
1567 (2093), 1583 (01792), 1589 (01803), 1591 (01806, 01807), 
1594- (01811), 1595 (01813), 1597, 1606 (01833), 1610 (01841), 
1633, 1633 (01877), 1637, 1688 (01881), 1659 (01884), 164!1 
(01892), 164-5, 1648 (01902), 1651, 1652 (01907), 1656, 16.18, 
1663 (01923), 1665 (01926), 1670 (01930), 1675 (01939), 1677 
(01941) 
Price of which included in charge otherwise demanded __ 1514, 

(1996), 1680 
Government-

Indorsement or approvaL------------------------ 1691 (01873) 
Jobs or employment----------------------------- 1677 (01941) 
Licenses---------------------------------------- 1621 (01857) 
Specifications or requirements conformance _____ 1559 (2061, 2062) 
Supervision ___ ---------------------------------__ 1539 (2037) 
U. S. Pharmacopoeia standards conformance________ 1650 (01904) 

Guarantees or refunds ___ --_---------------__________ 1540 (2038), 
1553 (2061, 2062), 1575 (01780), 1585 (01797), 1591 (01806), 1598 
(01809, 01810), 1594 (01811), 1596 (01817), 1598 (01819), 1600 
(01824), 1601 (01827), 1818 (01849), 1621 (01857), 1625, 1828, 
1680, 1681 (01873), 1635 (01877), 1688 (01878, 01879), 1887, 1689 
(01884, 01885), 1645, 164-8 (01901), 1651, 1652 (01906, 01907), 
1658 (01908), 1655, 1656, 1657 (01913), 1658, 1859, 1665 
(01925), 1677 (01941), 1679 (01944), 1680, 1688 
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STIPULATIONS 

Adverti:;ing falsely or misleudingly-Contlnued. 
As tt>-Continued. Page 

History ______ ---------- __ ---_--_------------------- 1528 (2016), 
1556 (2070), 1571, 1573 (01776), 1578 (01783), 1577, 1582, 
1585 (01797), 1588 (01802), 1589 (01803), 1596 (01815), 1597, 
1601 (01825, 01827), 1610 (01841), 1612, 1617 (01850), 1618 
(01852), 1622, 1623 (01861), 1627 (01866), 1628, 1631 (01873), 
1642 (01890), 1645, 1651-1652 (01907), 1655, 1656, 1659 
(01916, 01917), 1681, '1663 (01922), 1665 (01925), 1669 (01928), 
1675 (01939), 1679 (01944), 1682 (01948) 

Repossessed product______________________________ 1558 (2073) 
Individual attention or service _______________________ 1589 (01803), 

1619 (01854), 1654 (01910) 
Indorsements or approval-

American Medical Association ____________________ 1815 (01847) 

Barbers---------------------------------------- 1588 (01802) 
Celebrities____________________________________________ 1604 
Dental profession ____________________ 1598 (01820), 1612, 1689 
"Experts"______________________________________ 1601 (01827) 
Good Housekeeping Institute _____________________ 1598 (01819) 
Government __________ ._________________________ 1631 (01873) 

Make-up experts-------------------------------- 1589 (01804) 
Medical profession _____________________________________ - 157 4 

(01779), 1580, 1608 (01837), 1618, 1619 (01854), 1629 (01861), 
1628 (01863) 

Motion Picture Hairstylists Guild----------------------- 1822 
Scientists •• ___________________________________________ 1848 

Surgeons--------------------------------------------- 1819 
Jobs {)r employment_______________________________________ 1578 

(01784), 1591 (01807), 1601 (01827), 1858, 1683 (01923), 1872 
U. S. Secret Service______________________________ 1877 (01941) 

Nature of-
Manufacture or preparation of product___________________ 1516 

(2000), 1528 (2016), 1531, 1534 (2028), 1536 (2031), 1542, 
1566 (2091), 1567 (20()3), 1805 (01831), 1607 (01834), 1820, 
1852 (01006), 1859, 1855, 16ii9 (01916), 1675 (01939) 

Product---------------------------------------------- 1518 
(2003), 1534 (2027), 1537 (2033), 1544 (2046, 2047), 1551, 1564 
(2087), 1568 (2094), 1569 (2098), 1574 (01778, 01779), 1575 
(01781), 1600 (01823), 1601 (01827), 1605 (01830), 1610 
(01841), 1618 (01852, 01853), 1623 (01860), 1626 (01863), 1635 
(01876), 1849 (01893), 1652 (01907), 1655, 1682-1663 (01923),. 
1684-1865 (01926), 1870 (01929), 1672, 1673 (01935)-1675 
(01937), 1677 (01942)-1679 (01944), 1680, 1689 

Old or second-hand being new _________________________ 1515 (1999), 

1530 (2021), 1543 (2045), 1607 (01834) 
Opportunities or possibilities in product or service ______ 1584 (01794), 

1591 (01807), 1593 (01808), 1598 (01816), 1601 (01827), 1610 
(01841), 1635 (01877), 1642 (01891), 1650 (01903), 1663 (01923), 
1672, 1677 (01941), 1680 
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STIPULATIONS 

. .Advertising falsely or misleadingly-Continued . 
.As to-Continued. 

1753 

Page 

Prices •• --------------------------------------______ 1513 (1995), 
1520, 1521, 1522, 1523, 1524, 1526, 1527, 1528 (2015), 1530 
(2021), 1534 (2028), 1540 (2038), 1552 (2060), 1558 (2073), 1562 
(2082), 1576 (01784), 1583 (01792), 1595 (01813), 1597, 1609 
(01838)1 1610 (01841)1 1625, 1635 (01877), 164.8 (01901)1 1650 
(01903), 1651, 1660 (01918), 1664, 1665 (01926), 1679 (01945), 
1682 (01949) 

By depictions ____________ 1520, 1521, 1522, 15231 1524, 1526, 1527 
Special or limited offers.--------- ________________ 1605 (01830) 

Prize contests ____ ------------------- __ -_---- ________ 1588 (01800) 
Products actually supplied-

Through advertising depictions and representations ___ 1557 (2072) 
Pure Food & Drug Act conformance ___________________ 1585 (01797) 
Qualities, properties or results of product, service or offering _____ 1514 

(1997), 1517, 1519 (2005), 1533 (2025, 2026)1 1540 (2038), 1543 
(2043), 1546 (2051)1 1547, 1553 (2061, 2062), 1554 (2064) 1559 
(2075), 1561 (2079), 1564 (2087), 1565 (2089), 1566 (2091), 1570 
(2099), 1571, 1572, 1573 (01776, 01777), 1574 (01779), 1575 
(01780, 01781, 01782), 1576 (01783), 1577, 1578, 1579 (01787, 
01788)1 15801 15811 1582, 1583 (01792, 01793), 1584 (01795), 
1585 (01796, 01108), 1586, 1587, 1588 (01801, 01802), 1589 
(01804)1 1591 (01807) 1 1593 (01810) 1 1594 (01812) I 1595 (01814) 1 

1596 (01815, 01817)-1599, 1600 (01823, 01824), 1601 (01825, 
01827), 1603-1605 (01830), 1606 (01832, 01833), 1607 (01835), 
1608 (01837)-1613-1616 (01848, 01849), 1617 (01851)-162.~ 
(01861), 1626 (01863)-1631 (01873)1 1683-1642 (01890), 1643 
(01893)-1659 (01917), 1660 (01919)-1675 (01939), 1677 
(01941)-1683 

By depictions.-----_---------------------------------- 1619 
Quality of product_ ________________ ------------------ 1519 (2005), 

1567 (2093) I 1588 (01801) 11609 (01838), 1647 (01898) 11654 (01910) 
Results guarantee.- __ ----------------------------_-- 1608 (01837) 
Safety of product.---------------------------------- 1575 (01782), 

1579 (01787, 01788), 1584 (01795), 1585 (01797), 1590, 1591 
(01806), 1595 (01814), 1607 (01835), 1615 (01846), 1617 (01850, 
01851), 1618 (01853), 1623 (01861), 1631 (01873)1 1638 (01881, 
01883), 1652 (01906)1 165/i, 1659 (01917), 1661, 1665 (01925) 

Samples, orders or offers not conformed to-
Through advertising depictions and representations ___ 1557 (2072) 

Scientific or relevant facts.--------------------------------- 1514 
(1997), 1517, 1570 (2099), 1573 (01776)1 1574 (01778, 01779), 
1577, 1579 (01778)1 1583 (01792), 1585 (01797)1 1587, 1588 
(01802)1 1589 (01804)1 1590, 1591 (01807), 1593 (01809), 1597, 
1600 (01823)-1601 (01825)1 1603, 1604, 1606 (01833), 1608 
(01837)-1610 (01840)1 1612, 16131 1614, 1615 (01847), 1617 
(01851), 1618 (01853), 1619 (01854)1 1623 (01861), 1627 (01865), 
1631 (01871, 01873), 1635 (01876), 1636 (01878), 1636 (01879), 
1638 (01882), 1639 (01884), 1640 (01886), 1640 (01887), 1643 
(01893)1 1646, 1650 (01903), 1650 (01904), 1654 (01910), 1656, 
1657 (019131 01914), 1659 (01916)1 16611 1663 (01923), 1669 
(01927)1 1670 (01929)1 1673 (01934)1 1675 (01937)1 1675 (01939)1 
1677 (01941), 1679 (01944), 1682 (01948) 
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Advertising falsely or misleadingly-Continued. 
As to-ContinuE>d. Page 

Service.-------------------------------------------------- 1619 
Source or origin of product-

Government-------------------------------- 1553 (2061, 2062) 
Maker __________________________ 1528 (2016), 1537 (2032),1681 

Place------------------------------------------- 1513(1995), 
1516 (2001), 1537 (2032), 1538 (2035), 1556 (2070), 1566 (2090), 
1567 (2092), 1601 (01826), 1626 (01863) 

Special, limited or introductory offers------------- ------ 1567 (2093), 
1576 (01784), 1589 (01803), 1594 (01811), 1605 (01830), 
1635 (01877), 1636 (01878), 1639 (01884), 1663 (01923), 1664, 
1677 (01941), 1682 (01949) 

Product as repossessed and sacrificed_·------------- 1558 (2073) 
Standards conformance-

Government .•• ----------------------------- 1553 (2061, 2062) 
Pure Food and Drug Act_ ________________________ 1585 (01797) 
U.S. Pharmacopoeia _____________________________ 1650 (01904) 

Success, use or standing of product-
In general-------------------------------------- 1516 (2000), 

1573 (01776), 1574 (01779), 1601 (01827), 1605 (01830), 1610 
(01841), 1635 (01877), 1639 (01885), 161,.7 (01899), 1648 
(01902), 1651, 1654 (01910), 1656, 1658, 1661, 1664, 1665 
(01926), 1669 (01928), 1670 (01930), 1671 (01931), 1673 (01934), 
1671,., 1683 

Forestry service (U.S.) _____ --- ---------------- 1575 (01780) 
G. Men, Secret Service, and detectives ________ ---- 1588 (018011 
Government hospitals ____ ---- ------------------ 1639 (01885) 
Large and well known concerns-------------------------- 168(} 
Moving picture actresses, etc.____________________ 1576 (01784), 

1585 (01797), 1589 (01804), 1606 (01832) 
Terms and conditions ______ ------------------ 1605 (01830, 01831), 

1845, 1650 (01903), 1656, 1657 (01913), 165b, 1660 (01918) 
Testimonials _______________ 1601 (01825), 1639 (01884), 1657 (01913) 
Tests.____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ -- __ - _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1516 (2000), 

1570 (2099), 1583 (01793), 1609 (01838), 1619 (01855) 1648 
Trarle certificates_____________ --------- --------- 1540 (2038) 
Undertakings in general_ ______________ 1576 (01784), 1591 (01807), 

1593 (01808),1601 (01827), 1628 (01863), 1663 (01923} 
Unique nature or character----. ___ --.------ ___________ 1555 (2067), 

1570 (2100), 1573 (01776), 1577, 1581, 1585 (01797), 1587, 1588 
(01802), 1589 (01804), 1590, 1591 (01806, 01807), 1594 (01811), 
1596 (01815), 1599, 1601 (01827), 1608 (01837), 1609 (01838)-
1610 (01840), 1619, 1618 (01853), 1621 (01858), 1622, 1629 
(01861), 1628 (01863), 1631 (01873), 1635 (01877), 1637, 1638 
(01881), 1644 (01894)-1646, 1648 (01902), 1651, 1652 (01906, 
01907), 1654 (01910), 1655, 1659 (01916), 1661, 1664, 1665 
(01926), 1669 (01927), 1677 (01941), 1680 

U. S. Pharmacopoeia._.----.-- __ ----_. _____ • _________ 1650 (01904) 
Value of product •• --_--- •• _. __ -_---- ____________ • ___ 1540 (2038), 

1552 (2060), 1562 (2082), 1595 (01814), 1647 (01899), 1656 
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STIPULATIONS 

Aiding, assisting, or abetting deceptive practice: 
Through-

" Half price" or "special sales" plan ____________________ _ 
Assuming or using misleading trade or corporate name: 

As to--
Dealer being-

1755 

Page 

1528 {2015) 

Institute __________________________ 161;.8 (01901), 1606 (01832) 
Manufacturer ____________ 1530 (2018), 1545 (2049), 1579 (01787) 
Press syndicate _____ ---- ____________ ----_______________ 1577 

Dealer owning or operating
LaboratorY------------------------------------ 1579 (01787), 

1582, 1596 (01815), 1606 (01833), 1607 (01835), 1617 (01850, 
01851), 1628, 161;.5, 1682 (01950) 

Identity_--------------------------_----- 1528 (2016), 1537 (2032) 
Individual being-

Institute __ ---------------------_----------_---- 1631 (01873) 
System_--------------------------------------- 1677 (01941) 

Manufacturer owning or operating-
Vineyards _______________________________________ 1555 (2065) 

Nature of product------------------------------------- 1855,1680 
Personnel, staff, or associates ___ -------------------------____ 1651 
Private business being institute----------------------- 1801 (01827) 
Qualities. ___ ---- _____ ---_--------.----------.-- 1543 (2043), 1855 
Source-

~aker------------------------------------------ 1537 (2032) 
Place.-----------------------·------------------ 1537 (2032) 

Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from-

American ~edical Association·----------------------- 1815 (01847) 
Barbers------------------~------------------------- 1588 (01802) 
Celebrities. ____ .------------------------------.---.------- 1604 
Dental profession •• ---------------------------- 1598 (01820), 1883 
"Experts" ___________ --- ___ •• ---.------------------- 1601 (01827) 
Good Housekeeping Institute ______ -- __ ---_--- ________ 1598 (01819) 
Government_ ___________________ --- __ -------- •• _.... 1831 (01873) 

~ake-up experts------------------------------------ 1589 (01804) 
Medical profession ______________ 1571;. (01779), 1580, 1808 (01837), 

1616 (01848), 1819, 1823 (01861), 1826 (01863) 
Motion Picture Hairstylists Guild--------------------------- 182!8 
Scientists _________________ .---------.--.----------.------_ 181;.6 
Surgeons.------------------------------------------------ 1613 
Users in generaL __________ 1601 (01825), 1839 (01884), 1657 (01913) 

Disparaging or misrepresenting competitors' products: 
As to-

Composition ____ ~--._._-_--- •• ----- •• ----.---_- __ ••• _ 1555 (2067) 
Qualities ______ •• ---- •.••• ----.----------------.----_ 1562 (2083), 

1570 (2100), 1800 (01823), 1609 (01838), 16U, 1631 (01871), 
161;.1 (01888) 1 1670 {01930) 

SafetY--------------------------------------------------·- 1590 
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STIPULATIONS 

Misbranding or mislabeling: 
As to- Page 

Composition •••••••• ------ •••••••••••••••••••••••••• 1514 (1997), 
1515 (1998), 1518 (2004), 1519 (2006, 2007), 1532 (2023), 1534 
(2027), 1535 (2029), 1540 (2039), 1541 (2040, 2041), 1544 (2046), 
1548, 1549 (2054, 2055)' 1560 (2078)' 1563 (2085)' 1564 (2086) ~ 
1565 (2088), 1567 (2092, 2093), 1568 (2096), 1569 (2098) 

By depictions ••. ___ ._. _______ •••.. _._ .. __ . ____ •• _ 1563 (2085) 
Dealer being-

Manufacturer ••• ---------------------- 1536 (685), 1561 (2080) 
Dealer owning or operating- · 

FactorY----------------------------------------- 1561 {2080} 
Domestic product being imported .. 1538 (2035), 1561 (2080), 1566 (2090) 
Foreign offices .•• _ ••• _._. ___ ••• __ ••• _._... 1538 (2035), 1561 (2080) 
Government specifications conformance ____________ 15.33 (2061, 2062) 
Guarantees or refunds ________________ 1553 (2061, 2062), 1556 (2068) 
llistory ------------ ______________________ 1528 (2016), 1541 (2041)· 
Nature of-

Manufacture or preparation of product •• 1528 (2016), 1550 (2057)-
Product_ ____________________________ 1518 (2003), 1534 (2027). 

1537 (2033), 1544 (2046, 2047), 1551, 1568 (2094), 1569 (2098)· 
Prices·--------------------------------- 1513 (1995), 1552 (2059)~ 

1556 (2068)' 1561 (2080)' 1562 (2082) 
Qualities, properties, or results of product.1532 (2024), 1553 (2061, 2062) 
Source or origin of product--

Maker ••• --------------------------- 1528 (2016), 1535 (2030) 
Place •• --- •••• --- •••• ___ --- __ ••. ___ • 1513 (1995), 1538 (2035),. 

1550 (2057), 1556 (2070), 1561 (2080), 1566 (2090), 1567 (2092) 
Standards conformance--

Government _______________ : ________________ 1553 (2061, 2062) 
Value of product_ ________________________ 1513 (1995), 1562 (2082)-

Misrepresenting business status, advantages, or connections: 
As to-

Advisory department.· •••••• _ ••••• --. ________ ._ •• ____ 1601 (01827) 
Business or sales not for profit ••.• __ •• _. __ •• __ • ___ ..• _._.___ 1580 
Connections with large concerns ____________ ---------- 1663 (01923) 
Dealer being-

Corporation._ ••.•••• _ •.•• _____ • _. ___ • _ •• _. _ _ _ _ _ 1650 (01904) 
Importer __ ------- __ ._ •• ___ • __ ---- __ • __ •• ________ 1516 (2001) 
Institute __________________________ 1573 (01776), 1601 (01827), 

1606 (01832), 1631 (01873), 161t8 (01901) 
Manufacturer •••••••• 1515 (1999), 1530 (2018), 1536 (685), 1542, 

1545 (2049), 1560 (2078), 1561 (2080), 1579 (01787) 
Press syndicate •••••••• ------- __ ••• ________ ~ ___ • ___ •• __ 1577 

"System"·-------------------------------------- 1677 (01941) 
Dealer owning or operating- · 

Factory __________________ 1515 (1999), 1560 (20781, 1561 (2080) 

IIatchery ••• ------------------------------------ 1608 (01836} 
Laboratory. ___ --- .• _____ ----._._------- ___ •• __ 1579 (01787), 

1582, 1596 (01815), 1606 (01833), 1607 (01835), 1617 (01850, 
01851), 1628, 1645, 1659 (01916), 1682 (01950) 

Deceased associate as still living ••••••• ________________ 1579 (01788} 
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Misrepresenting business status, advantages, or connections-Continued. 
As to-Continued. Page 

Foreign branch, offices or connections __________________ 1516 (2001), 
1537 (2032), 1538 (203.3), 1561 (2080) 

Hi;;tory _________ 1541 (2041), 1556 (2070), 1601 (01827), 1670 (01930) 
Identity ••.. ----------------------------- 1528 (2016), 1537 (2032) 
Manufacturer-

Making entire output_ ___________________________ 1679 (01945) 

Owning or operating
Vineyards.---------------------------------- 1555 (2065) 

~ature .. ------------------------------------------- 1663 (01923) Personnel, staff or associates __________________________ 1623 (01861), 

1635 (01877), 1651, 1663 (01923)' 1678 
Professional qualifications. _______ • ___ • _______ •••••• _. 1681 (01873) 

Representative of foreign concern •••• ------------------ 1516 (2001) 
Retailer being-

Wholesaler _____________________________ ---- ____ 1595 (01813) 

School's status through-
Diploma issuance improperly _________ ---- ________ 1635 (01~77) 

Seller as-
Employer-------------------------- 1576 (01784),1663 (01923) 
Prospective business associate of customer __________ 1601 (01827) 

Purchaser for customer .••• ----------------------- 1650 (01903) 
Size, extent and operations .••• 1516 (2000), 1519 (2005), 1583 (01793) 
Special advantages ••• ----------_. _______ -------- ___ •• 1516 (2000) 
Success or standing •• __ ._. __ •••• _. ___ • __ • ___________ • 1589 (01804) 
Unique situation or accomplishments .• _________________ 1554 (2064), 

1583 (01793), 1593 (01808), 1597, 1635 (01877), 1698 (01881) 
Misrepresenting prices: 

As to-
Direct dealing savings.----------------------- ___ --_. 1679 (01945) 
Fictitious exaggerated, as usuaL .. --------------------------- 1513. 

(1994, 1995), 1528 (2015), 1534 (2028), 1540 (2038), 1552 (2059), 
1556 (2068), 1561 (2080}, 1562 (2082), 1597 

F. o. b. being delivered ..• ---------------------------------- 1625 
Manufaoturer.savings in, to consumer .. ---------------- 1679 (01945) 
OriginaL ____ ---- ______ .. ____ -_---------------------. 1530 (2021) 

Of product as repossessed and sacrificed _____________ 1558 (2073) 
"Over half" savings _______ ---_----------------------_ 168.2 (01949) 
Price or amount actually charged or payable, by depiction higher 

priced product, or nondisclosure of taxes, etc., involved .• 152G-1527 
Regular as special reduced _____ ----------------------_______ 1528. 

(2015), 1576 (01784), 1589 (01803), 1605 (01830), 1610 (01841), 
1664, 1665 (01926), 1635 (01877), 1848 (01901), 1882 (01949) 

Hetailer's being wholesale .• -------------------------- 1595 (01813) 
Mii!representing product: 

As to-
Old or second-hand being new.------------------------------ 1529. 

1530 (2021), 1546 (2050), 1562 (2081), 1563 (2084) 
Product being old or second-hand ______________________ 1515 (1999) 

Value .•• -------------------------------------------- 1513 (1994} 
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STIPULATIONS 

Offering deceptive inducements to purchase: 
Through-

Representing or offering, falsely or misleadingly- Page 
Diplomas ________ -------- __ -------- ________ ----- 1635 (01877) 
Free-

Product or service-
In general------------------------------------- 1513 

(1994), 1588 (01792), 1591 (01806), 1591,. (01811), 
1597, 1606 (01833), 1610 (01841), 1635 (01877), 1637, 
1638 (01881), 1689 (01884), 1652 (01907), 1648 
(01902}, 1658, 1670 (01930) 

Price of which included in charge or service otherwise 
demanded----------------------------------- 1514 

(1996), 1536 (2031), 1538 (2034), 1550 (2056), 1552 
(2060), 1554 (2063), 1558 (2074), 1567 (2093), 1589 
(01803), 1591 (01807), 1595 (01813), 1633, 1843 
(01892), 1645, 1651, 1656, 1663 (01923), 1665 
(01926), 1675 (01939), 1680 

Guarantees, adjustments or refunds------------------------- 1540 
(2038), 1553 (2061, 2062), 1556 (2068), 1575 (01780), 1585 
(01797), 1591 (01806), 1598 (01809,01810), 1594 (01811), 1596 
(01817), 1600 (01824}, 1601 (01827), 1608 (01837), 1616 
(01849), 1625, 1628, 1630, 1631 (01873), 1635 (01877), 1636 
(01878), 1688 (01879), 1687, 1689 (01884), 1689 (01885), 161,.5, 
1651, 1652 (01906), 1652 (01907), 1653 (01908), 1655, 1656, 
1657 (01913), 1658, 1859 (01917), 1685 (01925), 1879 (01944), 
1680, 1683 

"Half price" or "special sale" plan _________________ 1528 (2015) 
Installment privilege _____________________________ 1605 (01831) 

Samples, orders or offers, not conformed to-
Through advertising depictions and representa-

tions ____ -------------- __________ ------- ___ 1557 (2072) 
f;pecial, limited, advertising, bargain or introductory offers. 1528 

(2015), 1567 (2093), 1576 (01784), 1589 (01803), 1591,. 
(01811), 1605 (01830), 1610 f0I841}, 1685 (01877), 1686 
(01878), 1639 (01884), 1648 (01901), 1663 (01023), 1664, 
1677 (01941), 1682 (01949) 

Produrt as repoRseRscd and sacrificed. __________ 1558 (2073) 
Terms and conditions _____________ -------- 1605 (01831), 

1645, 1650 (01903), 1656, 1657 (01913), 1658, 1660 (01918), 
1677 (01941) 

Undertakinp;s, in generaL ____ • ________________ 1576 (01784), 
1591 (01807), 1593 (01808), 1601 (01827), 1626 (01863), 1663 
(01923) 

Securing agents or representatives falsely or misleadingly: 
Through misrepresenting as to-

Earnings or profits---------------------------------- 1576 (01784), 
1588 (01793), 1607 (01835), 1610 (01841), 1629 (018G8), 1642 
(01891), 1643 (01892), 1645, 1652 (01907), 1658, 1660 (01918), 
1676, 1680 

Opportunities_ . ___________________________________ 1610 (01841), 

1642 (01891), 1652 (01907), 1660 (01918), 1680 
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Securing agents or representatives falsely or mislpadiogly-Cootinued. 
Through misrepresenting as to-Continued. Pa.n 

Selling or advertising assistance ___ ----- _____ --- ____ --_ 1660 (01918) 
Success, standing, etc ________________________________ 1610 (01841) 
Terms and conditions ______________________ 16~5, 16515,1660 (01918) 

Simulating: 
Trade or corporate name of competitor ____________________ 1535 (2030), 

Unfair methods of competition condemned. See
Advertising falsely or misleadingly. 

1537 (2032) 1 1539 (2036) 

Aiding, assisting, or abetting deceptive practice. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Disparaging or misrepresenting competitors or their products. 

Misbranding or mislabeling. 
Misrepresenting business status, advantages, or connections. 
Misrepresenting prices. 
Misrepresenting product. 
Offering deceptive inducements to purchase. 

Securing agents or representatives falsely or misleadingly. 
Simulating. 
Using contest schemes unfairly in merchandising. 
Using lottery scheme in merchandising. 
Using misleading trade name, mark, or brand. 

Using contest schemes unfairly in merchandising: 
Through-

Representing falsely or misleadingly-
Puzzle solutions as winning prize __________________ 1588 (01800) 

Terms and conditions---------------------------- 1588 (01800) 
Using lottE>ry scheme in merchandising------------------------------- 1530 

. . (2018), 1555 (2066), 1556 (2069), 1568 (2095), 1569 (2097) 
Usmg mtsleading trade name, mark, or brand: 

As to-

Composition of producL----------------------------- 1540 (2038), 
1541 (2040), 1544 (2046), 1546 (2051), 15GO (207t:), 1571, 1622 

Nature of product----------------------------------------- 1537 
(2033), 1544 (2046), 1672, 1674, 1675 (01937) 

Qualities, properties or results of product or offering------_____ 1603, 
1613, 1620, 1655, 1659 (01916), 1671 (01932), 1675 (01939), 1683 

Source or origin of product-
Maker ______________ 1528 (2016), 1535 (2030), 1539 (2036), 1681 
Place __________________________________________ 1626 (01863) 

0 

1581:!1 °-\'01 .. !!l'i-:l!)--113 


