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Good •orning. It is· a pleasure to be here again before this 

distinquished qroup.for my fifth "Report from Official 

washinqton," and to,ahare the-responsibility for the first time 

with •Y: friend Anne Bingaman. She has continued the spirit of 

cooperation between :. the agencies that I consider one of our best 

achievements over the past half decade. This morning, I would 

like to discuss the commission's antitrust activities during the 

past year, with particular emphasis on our activities in a few 

key industries whose dynamic nature presents some of our greatest 

challenges. I will also note some of the key achievements of our 

very active consumer protection mission. Finally, I will address 

some initiatives that !-believe will improve our institutional 

effectiveness, and which I pledged to undertake when I was before 

you last year. As always, the views I express are my own, and 

not necessarily those of the Commission or any other 

Commissioner. 

I. ANTITRUST ACTIVITIES IN KBY IHDUSTRIBS UHDBRGOING RAPID 
CBAKGB 

The only constant in our competitive, free enterprise 

economy is change. The genius of this form of economic 

organization is the market's ability to respond rapidly to 

changing consumer demand, and the new opportunities offered by 

technological development, by shifting resources into and out of 

individual companies and whole industries. Right now, we see 

some industries undergoing enormous change: technological 

change, changes in demand, new forms of collaboration and 

evolving regulatory environments. 



-=---~--~------- ---- -·-

Antitrust enforcement must of course recognize its role in 

making sure that, in the ··face of such change, competition is 

preserved: that th• evolutionary process does not create undue 

market power in either growing or shrinking industrial .sectors, 

and at·the same·time that this. process is not impeded by 

collusion. As one of the agencies responsible for enforcing 

federal antitrust law, the Commission must focus its scarce 

enforcement resources to ensure that the opportunities that 

change presents are not misused to cause competitive harm to 

consumers. 

Recent commentary has tended to highlight the rapidly 

changing business environments of three areas of industry: 

health care, defense, and high technology, particularly 

communications. It is probably not coinciden1:al that the 

Commission has recently taken significant enforcement action in 

each of these areas. I believe that our actions have 

demonstrated a careful regard both for the irresistible forces of 

change and for the unchanging value of free and fair competition. 

A. Health care 

It is a commonplace that health care is an in,~ustry in the 

throes of restructuring. Apart from whatever chang1s may 

eventually emerge from the ongoing legislative effoits, the 

industry appears both to be anticipating the directic.'n of those 

efforts and responding independently to the concern f'r cost

containment that partly animates them. 
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The co .. iaaion pursued several cases during the past year 

concerning· ••rgera in this industry, three of which involved the 

same companyi.Col~ia Healthcare Corporation. In the space of a 

year Columbia has· increased the number of hospitals it owns from 

about two:dozen to almost two hundred through its mergers with 

Galen Health Care Inc. and RCA-Hospital Corporation of America. 1 

The three Commission challenges arose directly or indirectly from 

these transactions, but it is notable that they reflect careful, 

market-by-market scrutiny of competitive impact, not a shotgun 

approach. The Commission challenged the Galen and HCA 

transactions in only two markets although these transactions 

covered the acquisition of about 170 hospitals throughout the 

country by Columbia. 

Last May, a district court in Florida granted the 

commission's request for a preliminary injunction against 

Columbia's acquisition of a hospital from Adventist Health 

System. 2 The Commission alleged that this $40 million 

transaction would have harmed competition in the market for 

acute-care inpatient hospital services in Charlotte county, 

Florida. The Commission's administrative complaint in this case 

was withdrawn from adjudication, and a consent agreement was 

See caprino, Columbia Shows Way In Health-Care-Industry 
Mergers, Washington Times, Dec. 28, 1993 at B-7. 

2 Federal Trade Commission v. Columbia Hospital Corp., 
1993-1 Trade Cas. (CCH) ! 70,209 (M.D. Fla. 1993). 

3 



accepted· for public comment in February. 3 On the same date that 

this agreement was announced, the Commission also announced 

acceptance for comment of an agreement with Columbia and HCA, 

stemming from the $4 billion merger of the two corporations, that 

would require divestiture of HCA Aiken Regional Medical Center in 

Aiken, South carolina. The proposed complaint accompanying the 

agreement charged that the combination under· single ownership of 

the Aiken hospital and Columbia's Augusta Regional Medical Center 

was likely to reduce competition substantially in the market for 

inpatient, acute-care-services in the Augusta, Georgia area. 4 

These two consent agreements come on the heels of a consent 

order with· Columbia that became final last November, settling 

charges that Columbia's acquisition of Galen would have 

substantially lessened competition for acute-care inpatient 

hospital services in Osceola County, Florida, by combining 

ownership of two competing hospitals in that county. To prevent 

that result, the order required that Columbia divest Kissimmee 

Memorial Hospital, located in Kissimmee, Florida. 5 

Also on the hospital merger front, at the end of January the 

Commission authorized its staff to seek a preliminary injunction 

to block the combination of the only two general acute care 

3 Columbia Hospital Corporation CMedical Center Hospital>, 
FTC Dkt. 9256 (consent accepted for comment Feb. 4, 1994). 

4 Columbia Hospital Corporation CHCAl, FTC File No. 9410005 
(consent accepted for comment Feb. a, 1994) (Commissioner owen 
dissented; Commissioner Azcuenaga dissented in part). 

'I 
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5 Columbia Hospital Corp. CGalenl, FTC Dkt. C-3472 (consent M 
order final Nov. 19, 1993). H 

~ 
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,hospitals in PUeblo County, Colorado. The transaction was to 

have,..involved the acquisition of Parkview Episcopal Medical 

·.Center by the Sisters of Charity Healthcare Systems, Inc., which 

owns st. Mary-Corwin Hospital in Pueblo. The parties abandoned 
I 
'the-transaction following announcement of the Commission's 

intentions, before the matter reached court. 

Finally, just two weeks ago the Commission authorized staff 

to seek a temporary restraining order and preliminary injunction 

blocking HealthTrust, Inc.-Tbe Hospital co. from acquiring three 

· hospitals from Holy Cross Health Services of Utah. Both 

organizations operate hospitals along the Wasatch Front, which 

includes the Salt Lake City metropolitan area. 

Notwithstanding the number of Commission challenges to 

hospital mergers in the last few months, from a broader 

perspective such challenges have been the exception rather than 

the rule. Most hospital mergers investigated by the Commission 

have been, on balance, competitively unobjectionable. There have 

been well over 200 hospital mergers since 1987, and the 

Commission and the Department of Justice together have challenged 

only a dozen. 6 These statistics appear to indicate that the 

trend toward consolidation in the health industry, including 

hospital consolidation, is in most instances driven by the 

attempt to achieve efficiencies in the delivery of this vital 

6 See "Mergers Thrive Despite Wailing About Adversity," 
Modern Healthcare, Oct. 12, 1992, at 30; Department of Health & 
Human Services, Report of the Secretary's Task Force on Hospital 

1 Mergers, 9, 11 (January 1993). 
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product. current health care reform proposals, if enacted, could! 
I 

well accelerate this trend toward consolidation. 

As in any. industry,·of course, there are instances where 

hospital consolidation can be anticompetitive. The Commission 

will continue to-scrutinize such transactions to protect 

competitive incentives for the provision of high quality hospital 

services at competitive prices. 

The Commission also recently accepted for public comment a 

consent agreement involving a merger of drug store chains: TCH 

Corporation's proposed $1.16 billion acquisition of the PayLess 

drug stores. 7 TCH already owns the Thrifty drug store chain and 

the Bi-Mart chain of membership discount stores. Under the 

agreement, TCH would have to divest within a year either its own 

stores or the stores to be acquired in five cities in the 

Northwest where potential adverse effects on competition are 

alleged. 

The Commission has also been active in health care outside 

the merger field during the past year, issuing two administrative 

complaints -- one of which has since been settled -- and 

accepting three pre-complaint consent agreements for public 

comment. These cases largely reflect the important role of 

antitrust enforcement in supporting cost containment in health 

care, while at the same time preserving strong incentives for 

competition as to quality. 

7 TCH Corporation, FTC File No. 9410024 (consent accepted 
for comment Feb. 24, 1994) (Commissioner owen dissented). 
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One problem the CoiiJDission addressed·- last year involves the 

'achievement of market power by certain health care providers 

market power that could enable these providers ·to charge supra-

1competitive prices or degrade quality. In November 1993, the 

commission accepted for public comment consent agreements in the 

two Home Oxygen cases, the first federal antitrust cases 

involving joint ventures created by physicians to provide 

services ancillary to their professional practices.• The ~ 

oxygen consents each involve a partnership formed by 

, pulmonologists to supply oxygen delivery systems to patients in 

their homes. Almost all use of home oxygen systems .is the result 

of a prescription by a pulmonologist. The proposed complaints 

accompanying the agreements allege that the pulmonologists in 

partnership in the markets at issue are able to influence 

patients' choice of oxygen suppliers. 

The complaints allege that roughly 60 percent of the prac

ticing pulmonologists in each geographic market invested in the 

partnership there, or practiced in groups with such investors, 

and that each of the partnerships thus acquired market power in 

the provision of home oxygen in its geographic market, and also 

created barriers to entry into those markets. 

Because the antitrust problem arises from structural 

' concerns, the proposed consent orders require divestiture of 

1 Home Oxygen & Medical Equipment Co., FTC File No. 
9010109, and Homecare oxygen & Medical Equipment Co., FTC File 

1 No. 9110020 (consents accepted for comment Nov. 2, 1993) 
(Commissioner Starek dissented). 
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