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3 CLERK, U.S. DISTRICT COURT
6 CENTRAL DISTRICT OF CALIFORNIA
OUTHERN DIVISION AT SANTA ANA
5 N\ DEPUTY
8
UNITED STATES DISTRICT COURT
9 CENTRAL DISTRICT OF CALIFORNIA
" SOUTHERN DIVISION
11 | FEDERAL TRADE COMMISSION,
o ' SACV 02-1026 DOC (MLGx)
12| Plaintiff,
13 § v. -} STIPULATED ORDER OF
; PRELIMINARY INJUNCTION AS
14 GM ING INC. 'II‘D(I)C.D%OBERT DSK%% ING,
mls ROBERT DAMIAN KUTZNER, GLOBAL MORTGAGE FUNﬁING,
_ INC., AND DAMIAN R. KUTZNER
,-36 GLCOBA{‘. MORTGAGE FUNDING, ,
., anl
L7 —,.‘. i
és | DAMIA\N ROBERT KUTZNER,
%
lg B @)cfcndants
2] e

| and Sections 521(a) and 522(a) of the Gramm-Leach-Bliley Act (“GLB Act™), 15
U.S.C. §§ 6821(a) and 6822(a), having filed 2 complaint for Injunctive and Other
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1 | entry of this Order containing a preliminary injunction,

2} IT IS THEREFORE STIFULATED, AGREED, AND ORDERED, as follows:

3 FINDINGS OF FACT

1. This Court has jurisdiction over the subject matter of this case, and there
| is good cause to believe it will have jurisdiction over all the parties.

2. Plaintiff has alleged that Defendants GM Funding, Inc. (“GM”), Robert

3.  The Commission and Defendants agree that this Order is binding in form
and scope pursuant to Federal Rule of Civil Procedure 65(d).
4.  Defendants, by agreeing and stipulating to this Order, make no

commit, any act or omission restrained or enjoined by the Court.
5. No security is required of any agency of the United States for issuance
i of a restraining order. Fed. R. Civ. P. 65(c).
ORDER
Definitions
A.  "Assets” means any legal or equitable interest in, right to, or claim to,
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T located.
B. ‘Defendants” means GM Funding, Inc. (“GM™), Robert Damian Kutzner,

1
2
3 {| Global Mortgage Funding, Inc. (“Global Mortgage”), and Damian Robert Kutzner,
4[| and their officcrs, agents, servants, employees, subsidiaries, affiliates, successors,
5 { assigns, and all persons or entities in active concert or participation with them who
receive notice of this order by personal service or otherwise.
C. ‘-‘Do'cument” is synonymous in meaning and equal in scope to the usage
| of the term in Federal Rule of Civil Procedure 34(a), and includes writings, drawings,

6

| necesséxy, into reasonably usable form through detection devices. A draft or non-

| identical copy is a separate document within the meaning of the term. .

D.  “Plaintiff” means Federal Trade Commission.

E. “Spoofing” means the practice of disguising an email to make the email

i involves placing in the “From” or “Reply-to"’ lines, or in other portions of email

| messages, an cmail address other than the actual sender’s address, without the

consent or authorization of the user of the email address whose address is spoofed.
F.  “Customer information of a financial institution” is synonymous in

Conduct Prohibitions
I. INJUNCTION AGAINST MISREPRESENTATIONS

IT IS THEREFORE ORDERED that in connection with the advertising,

-3 -
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1 | concert or participation with them who receive actual notice of this Order, are hereby
2 || restrained and enjoined, pending entry of Judgment or further Order of the Court,
3 {| from making any express or implied representation or omission of matexial fact that is
4 || false or misleading, in any manner, directly or indirectly, to any consumer or entity\,
5 || including, but not limited to, the following: ' B
6 A. Representing that Defendants are affiliated with, or are calling from or on
71l behalf of, a financial institution, including, but not limited to, Radian, Prudential, or
8 | Fannie Mae, or a company affiliated with these businesses;
9 B. Representing that the email addresses of email recipients will, upon
10 }| request of the email recipients, be removed from any lists of addresses to which future
11 | email solicitations will be sent; '

12 C. Placing the email addresses of consumers, without their authorization or
13 | consent, in the “from” or “reply-to” portion of cmails;

14 D. Inducing consumers to divulge their personal financial information by
15 || representing that Defendants are affiliated with financial institutions; and

16§ - E. Representing any information material to a consurer’s decision to

17 || provide personal financial information.

18 II. INJUNCTION AGAINST SPOOFING

19 IT IS FURTHER ORDERED that in connection with the advertising,

20 | promotion, offering or sale of goods or services in commerce, Defendants are hereb).r
21 || restrained and enjoined from the practice of “spoofing.”

22| IIX. INJUNCTION AGAINST GRAMM-LEACH-BLILEY ACT VIOLATIONS
23 IT IS FURTHER ORDERED thatin connection with the advertising,

24 § promotion, offering or sale of goods or services in commerce, Defendants are hercby
25 || restrained and enjoined from obtaining or attexopting to obtain “customer information
26 || of a financial institution,” including, but not limited to, mortgage amount, rate, and

27 || type, by making false, fictitious, or fraudulent statements or representations to

28 || consumners or financial institutions.
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IV. ASSET FREEZE
IT IS FURTHER ORDERED that Defendants and their officers, directors,
agents, servants, employees, salespersons, corporations, subsidiaries, affiliates,
sucoessors, assigns, and those persons or entities in active concert or participation

- cndhe af 1his MNedae her maronnal oa sra farcirmila

.7\ o~ radeanaal
ctnal notice of this Urder Oy personal service, 1acsimmie or

with them who receive :
otherwise, are hereby restrained and enjoined from:

A.  Transferring, converting, encumbering, selling, concealing, dissipating,
disbursing, assigning, spending, withdrawing, perfecting a security interest in, or
otherwise disposing of any funds, real or personal property, accounts, contracts,
shares of stock or other assets, wherever located, inside or outside the United States
of America, that are: (1) held on behalf, for the benefit of, or owned or controlled by
Defendants GM, Robert Kutzner, Global Mortgage, Damian Kutzner, and their
SIICCEsSOrs or assigns, in whole or in part, including but not limited to property, bank
Il accounts or other assets where the title is taken in their names, as joint tenancy or
common ownership with a mon-party, co-owned with a spouse, or held in trust; (2)in
the actual or constructive possession of Defendants GM, Robert Kutzner, Global
Mortgage, Damian Kutzner, and their successors or assigns; or (3) owned, controlled
by, or in the actual or constructive possession of any corporation, partnetship, or
other entity directly or indirectly owned, managed; or controlled by, or under
common control of Defendants GM, Robert Kutzner, Global Mortgage, Damian
Kutzner, and their successoxs or assigns, including but not limited to any asscts held
for or by any of them or subject to access by any of them at any bank or savings and
loan institution or with any broker, dealer, escrow agent, title company, commodity
i trading company, precious metal dealer, or other financial institution or depository of
any kind;

B.  Opening or causing to be opened any safe deposit boxes titled in the
name of Defendants GM, Robert Kutzner, Global Mortgage, Damian Kutzner, and

their successors or assigns, or subject to access by any of them,;

l | -5-
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1 C.  Incurring charges or cash advances on any credit card issued in the
2 | names of Defendants GM, Robert Kutzner, Global Mortgage, Damian Kutzner, and
3 || their successors or assigns, singly or jointly, provided, however, that Defendants
4§ Robert D. Kutzner and GM Funding, Inc., may incur a total debt of up to $1,500 and
that Defendant Global Mortgage Funding, Inc. may incur a total debt of up to $3,000.
No further debt is permitted pursuant to ﬂus subsection without prior approval of the
FTC or further Order of the Court.

D.  Obtaining a personal or secured loan in the names of Defendants GM,
ﬁ Robert Kutzner, Global Mortgage, Damnian Kutzner, and their successors or assigns,
10 || singly or jointly; and
11 E. Incurring liens or other encumbrances on real property, personal property
12 " or other assets in the name, singly or jointly, of Defendants GM, Robert Kutzner,
13 | Global Mortgage, Damian Kutzner, and their successors or assigns.
14 Provided, however, that the asset freeze provisions of Section [V and the asset
15 | retention provisions of Section XIII of this Order do not apply to any income received
16 | by Defendants or funds deposited by Defendants after the date of the TRO
17 § (November 6, 2002) or to the assets released for Living expenses and attorneys’ fees
18 || pursuant to the Court’s November 15, 2002 Order.
19 Provided further however, that Defendants may use checks, checking cards, or
20 § debit cards to tmnsfcr, spend, or disburse funds that they are not otherwise prohibited
21 {| from transferring, disbursing, or spending under the terms of this Oxder.
22" Y. REPATRIATION OF F ASSETS AND DOCUMENTS
23 ‘ LOCATED IN FOREIGN COUNTRIES
24 IT IS FURTHER ORDERED that each Defendant, to the extent they have not
25 || already done so, whether acting throﬁgh any trust, corporation, subsidiary, division,
26 | or other device, shall;
27 A, Immediately following service of this Order, take such steps as are
28 § necessary 1o transfer to the territory of the United States of America all documents

Y 00 -1 S W
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and assets that are located outside of éuch texritory and are held by or for the
Defendant or are under the Defendant’s direct or indirect control, jointly, scverally, or
individually; and '

B. Immediately following service of this Order, provide the Plaintiff with a
full accounting of all documents and assets that are located outside of the territory of
the United States of America and are held by or for the Defendant or are under the
Defendant’s direct or indirect contmi, jointly, severally, or individually; and

C.” Hold and retain all transiferred documents and assets and prevent any

[
transfer, disposition, or dissipation whatsocver of any such assets or funds.

VL INTERFERENGE WITH REPATRIATION

IT IS FURTHER ORDEREI:) that Defendants are hereby restrained and
enjoined from taking any action, directly or indirectly, which may result in the
encumbrance or dissipation of foreign assets, or in the hindrance of the ropatriation
required by the preceding Section of this (:)rdcr including but not limited to:

A.  Sending any statement, lcttcr' fax, e-mail or wire transmission,
telephoning or engaging in any other act, ducct.ly or indirectly, that resultsin a -
determination by a foreign trustee orI other entity that a “‘duress” event has occurred
under the terms of a foreiga trust agreemcnt until such time that all assets have been
fully repatriated pursuant to the preceding Section of this Order;

B. Notifying any trustee, fn’dtector or other agent of any foreign trust or
other related entities of either the c:éistéxicfe of this Order, or of the fact that
repatriation is required pursuant to a Court Order, until such tiroe that all assets have
been fully repatriated pursuant to the Mg Section of this Order.

VII. FINAENCIAL STATEMENTS
IT XS FURTHER ORDERED mai cach Defendant shall immediately:
A. To the extent they have not already done so, prepare and deliver to

| counsel] for Plaintiff completed ﬁnanc1a1 statements on the forms attached to the

November 6, 2002 TRO as Attachments.A and B, for themselves individually and for
-

b
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1| each business entity under which they conﬁuct business, or of which they are an

2 | officer, and for each trust of which they a:é a trustee. The financial statements shall
3 || be accurate as of the date of entry of thls drdcr,
4 B.  To the extent they have not almady done so, provide Plaintiff with a full

~§ § accounting of all assets and d uments ;hs& are located inside or outside of the

6 || texritory of the United States of Amenca and are held by or for the Defcndant or are
7§ under their direct or indirect control, gomtly, severally, or mdmdually;
8 C.  Within ten (10) days of %my material change in the information contained
9 | in the financial statements required a!bove} or any other material change to
10 } Defendants’ financial condition, Defendaﬂts shall amend their financial statements to
11 || reflect such change; and i
12 D. Beginning thirty (30) days aﬁer the date this Order is signed, and
13 | continuing on a monthly basis therea.fter, shall provide the FTC with a truc and
14 | accurate statement reflecting: (1) all fund s or assets received from any source after
15 | the effective date of this Order, mcludmg, without limitation, funds received by
16 J payment, loan, or gift; and (2) the namc address, and telephone number of the source
17 { of all funds or assets received from 3 any somce after the effective date of this Order,
18 || including, without limitation, funds} gecex /ed by payment, loan, or gift.
19] VI IDENTIFYING INFORMATION RELATING TO ACCOUNTANT S,
FINANCIAL PLANNERS/ TMENT ADVISO
20 STO’CK BRO AND OTHERS
21 IT IS FURTHER ORDERED tha each Defendant, to the extent they have not
22 | already done so, shall immediately fjm . counsel for the Commission: (1) the
. 23 || name, address and telephone numbé'r for’ each accountant, financial planner,
24 || investment adwvisor, stock broker or:qother» dividual, corporation or partnership whom
25 || they paid for financial, business or thx adyice or services, since January 1, 2001; and
26 | (2) the name, address and tc) ephoné nu.ml; for each accountant, financial planner,
27 { investment advisor, stock broker orgothe:: individual, corporation or partnership who
28 | was hired on behalf of any of Defen'dantg since Janmary 1, 2001.

1 l!
! Il 5.

-l

"o




b -2 - R B - (DL R - S ¥ R X N S

P T S S S

8 2 R BN

¥ Y

——ANARALA & 1TAE A'MVA Ak wivaiwv
Y

° 1 e

IX. l"‘ONSUMER ﬁJREDIT REPORTS

IT IS FURTHER ORDERED thatz ‘pursuant to Section 604(1) of the Fair
Credit Reporting Act, 1ISUS.C. § 168 1b(f), any consumer reporting agency may
furnish a consuxner report conccmi'ng any;Defendant to Plaintiff.

X. P’RESERVAT]ION OF RECORDS

IT IS FURTHER OIRDERED \Defendants are hereby restrained and
enjoined from destroying, crasing, nm ' g, concealing, altering, transferring or
otherwise disposing of, in any manner, dqéctly or indirectly, any documents that
telate to the business practices or busmes@or personal finances of any Defendant,
including, but not limited to, consumer idéntification or financial information
obtained through or as a result of email solicitations, computers, computerized files,
storage media (including but not Timited to floppy disks, hard drives, cd-roms, zip
disks, punch cards, magnefic tape, backup tapes and computer chips) on which
information has been saved, any and alﬂ equipment needed to read any such matenal,
contracts, accounting data, correspondence (including, but not limited to, electronic
correspondence), advertisements (including, but not limited to, advertisements placed
on the World Wide Web), UFSENET;Ncws group postings, World Wide Web pages,
books, written or prioted records, handwnttcn notes, telephone logs, telephone
scripts, receipt books, ledgers, persdnai and business canceled checks and check
registers, bank statements, appomtmcnt books, copies of federal, state or Jocal
business or personal income or properiy tax returns, or 1099 forms.

XI. MAINTENANCE OF btmRENT BUSINESS RECORDS

IT IS FURTHER ORDERED that Defendants arc hereby restrained and
enjoined from: ,

A.  Failing to create and mmntam documents that, in reasonable detail,

accurately, fairly, and completely reflect their incomes, disbursements, transactions,

and use of money; and i
B. Creating, operating, or exercising any control over any business entity,

' :j.g-
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including any partnership, limited pa‘tmlxers!ﬁp, joint venture, sole proprietorship or
corporation, without first providil'lg Pk;mtxff with & written statement disclosing: (1)
the name of the business entity; (2) ih?' address and telephone number of the business
entity; (3) the names of the business entity’s officers, directors, principals, managers
and emplo&ees; and (4) a detailed description of the business entity’s intended
activities. < .
XI1, NON-DISCLOSURE OF CONSUMER LISTS
IT IS FURTHER onnm"uaf) that Defendants are restrained and enjoined
A.  Selling, renting, leas‘dih%, téansferring, or otherwise disclosing the name,
address, telcphone number, credit cardlnumbcr, bank account number, email address,
or other identifying information of any person who submitted such information to
Defendants at any tine prior to entr)f of this Order, in connection with the advmmsmg,
promotion, telemarketing, offering fbr Sale, or sale of any product or service in
comumerce, except in connection \wth éommumcauons to actnal and prospective -
lenders, which are made with the cousumer s prior written authorization; and

B. Benefitting from or usmg zhe name, address, telephone number; credit
card numbcr, bank accoent number, %mall address, or other identifyiug or financial
information of any person who szﬂmjzitlged such information to Defendants as a result
of, derived from, or otherwise relatei‘i t?) the wrongful activities alleged in the
Cormmission’s complaint.

Provided however, that Deﬁenxilahts may disclose such identifying information
1o a law enforcement agency, or a.v; rcq by any law, regulation or coust order.

XHI. RETENTION OF ASSETS AND RECORDS BY FINANCIAL

1N STITU‘I‘IONS

IT IS FURTHER ORDERE]D that any financial or brokerage institution,

business entity, trustee or person .hfter havmg been provided with notice of this Order

shall:

- e . o
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A.  Prohibit Defendants from| withdrawing, removing, assigning,
transferring, pledging, encumbering, disbursing, dissipating, converting, selling, or

‘otherwise disposing of any account, funds, property or other asset:
1. Maintained in the name of, or subject to withdrawal or access by

1

2

3

4

5 | Defendants GM, Robert Kutzner, Global Mbngage, and Damian Kutzner, and their |
6 | successors or assigns; . |

7 2. Held on behalf or for the benefit of Defendants GM, Robert

8 § Kutzner, Global Mortgage, Damian Kutzner, and their successors or assigns; or
9 3. Subject to access or pse by Defendants GM, Robert Kutzner, Global
10 § Mortgage, Damian Kutzner, and their successors or assigns.

11 Provided, however, that this Order shall not:

(i)  prohibit transfers a$ directed by further order of the Court; or |
(i) prohibit transfers for specific transfers anthorized in writing by

| counsel for the Commission.
B.  Deny Defendants access to any safe deposit box that is:

1.  Titled in the name of Defendants GM, Robert Kutzner, Global

Mortgage, Damian Kutzner, and their successors or assigns, either individually or

jointly; or
- 2. Otherwise subjeci access by Defendants GM, Robert Kutzner,

C.  Provide counsel for the Commission, within five (5) business days of
receiving a copy of this Order, a sworn statement setting forth:
1. The identification Bumber of cach such account or asset titled in
25 | the name, individusily or jointly, of Dfendants GM, Robert Kutzner, Global
26 j Mortgage, Damian Kutzner, and their successors or assigns, or held on behalf of, or
27 | for the benefit of ther; .
28 | . 2.  The balance of each such account, or a description of the nature

-11-
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' 1 | and value of such asset as of the time this Order is sexved, and, if the account or other
2 || asset has been closed or removed, the date closed or removed, the total funds
3 || removed in order to close the account, and the name of the pexson or entity to whom

4 | such account or other asset was remitted; and

5

3.  The identification o any safe deposit box that is either titled in the

6 § name, individually or jointly, of Defendants GM, Robert Kutzner, Global Mortgage,

7
8
9

1
12

14
15
16
17
18
19
20
21
22

8

25
26
27
28

Damian Kutzner, and their successors zr assigns, or otherwise subject to access by
1

them. Jﬂ
Provided, however, that this Section shall only apply to assets covered by the

10§ asset freeze provisions of Section IV of this Order.

XIV. MONITORING COMPLIANCE OF SALES PERSONNEL
IT IS FURTHER ORDERED that Defendants are hereby restrained and

13 ﬂ enjoined from:

A. Failing to take reasonable|steps sufficient to monitor and ensure that all
employees and independent contractors engaged in sales or other custorner service
functions comply with Sections I, II, ITI, and X of this Order. Such steps shall include
adequate monitoring of sales presentations, email messages, or calls with customers,
and shall also include, at a xainimum, the following: (1) listening to the oral
representations made by persons enga 2ed in sales or other customer service functions;
(2) establishing a procedure for receiving and responding to consumer complaints;
and (3) ascertaining the number and n of consumer complaints regarding
transactions in which each employee or independent contractor is involved;

B. Failing promptly to investigate fully any consumer complaint received

24 | by any business to which this Section gpplies; and

C.  Failing to take any corrective action with respect to any sales person
whom Defendants determine is not complying with this Order, which may include
training, disciplining, and/or terminati;lg such sales person.

/13 '
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XV. COMPLIANCE REPORTING BY DEFENDANTS
IT IS FURTHER ORDERED that ninety (90) days after the date of entry of

1
this Order, and continuing thereafter 0n a semi-annual basis, Defendants shall provide
a written report to th the Cornmission, nndahn ting al all information contained in the

WO e

financial reports that they were requxrctl to file pursuant to Section VII of the TRO.
MMM
“XVI. DISTRIBUTION :bF ORDER BY DEFENDANTS

IT IS FURTHER ORDERED ﬁhat Defendants shall immedintely provide a
copy of this Order to each affiliate, submdxary, division, sales entity, successor,
10 | assign, officer, director, employee, mciependent contractor, agent, attormey, spouse
11 || and representative of Defendants, and fshall within ten (10) days from the date of
12 || entxy of this Order, provide the Comnhssmn with a swomn statement that Defendants
| have complied with this provision of thc Order, which statement shall include the -
| names and addresses of each such p;:rs{on or entity who received a copy of the Order.

XVIL SERVICE OF ORDER .
IT IS FURTHER OIRDERED hmt copies of this Order may be served by any
| means, including facsimile 1transrmssxbn upon any financial institution or other entity
§ or person that may have possession,. c!xstody, or control of any documents or assets of
| any Defendant, or that may otherwwe fbe subject to any provision of this Order.
| Service upon any branch or office of ll y financial institution shall cffect service upon
i .
XVIIL SER E UPON PLAINTIFF

! IT IS FURTHER ORDERED with regard to any correspondence or
pleadmgs related to this Order, serwce on the Commission shall be performed by

L -2 IR - Y
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1 XIX. nnmgmn OF JURISDICTION
fffffff 2] TTIS FURTHER ORDERED that this Court shall retaba jurisdiction of this

600
i D.C. 20580

1nj ggﬂmﬂga 3'3' 20
| 326-3395 facsimile

§ Artorney for Plaintiff

ITIS SO ORDERED,

o 77
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DATED:

f
|
:
Y
4
-1 ondants GM
L Funding, Inc. R D. Kuytzner,
iE DATED: /( £7/5‘2~
f
o ~edvidually
g and on behalf of GM Funding, Ioc.
DATED: —
Geoxge T. Rudo) T
Budgeh.ﬂm&YMga
895 Dove Strect, §
9) 760-1121 ca
720-0182 fucsimile
Anamey}!;rmobalu age -

0
Funding, Inc., and Damian R. Kutzney

Daxnian Robert Kntzer, indrvidh
aond on behalf of Global Montgage
' 4

nally

David O. Cacter, |
United States District Judge
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XIX., RETENTION OF JURISDICTION .
¥1 I3 FURTHER ORDERED that this Court shall retain jrrisdiction of this
wnatter £3r )l purposcs, No scowity ie requived of any agency of the United States for
the issosmes of azestining ovder. Fud, R. Giv, B 65(x).
STIFULATED AND AGRRED AS FOLLOWS: : -
FOR 110 PLAINTIFR: FOR THE DEFINDANTS:

DATRD: ffwnty 21 2002 DATED:
lmn%ﬁ 92632
:sy‘lvanm Avs.. NW H-238

a;?m mDC 20580 833—&00 cyimile

oM
2&%39gfacmdle : mzzlf‘.ar Ro Kutzner,
Attomey for Plainliff " DATED:

R D R Ry oY

e

IT IS $O GRUOERFD.,

e
Dt St Disteict Fudgs
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1 XX, RETENTION OF JURISDICTION
2 T'T XS FURTHER ORDERED that this Court shall retain jurisdiction of this
3 | watrer £or all purposes. No :securityi:; required of any agency of the United States for
4& the issuimce of & mstraining erder. Fod. R. Civ. P. 65(c).
5 h STIPULATED AND AGREED AS FOLLOWS:
6 | FOR THE PLAINTIFF; FOR THE DEFENDANTS:
7 (| DATED: 25 2002 DATED:
8 .
géﬁnyﬁfﬂwi S
10 xsylvaxﬂaAVa. W, 238 R oR
| GREEE S et
1 326—3:»95ﬁzc.rbrdle : Funding, Robert D. Kutzner,
13 Attorney for Plaintiff DATED:
14
15 : ﬁ’n’”%ﬂ?&%"m?%:“ y
16
17
18
19
20
2 :
2 ;
23
24 D et bl Moniaage Y
2 Fadis
o ITISSO ORDERED
Z ; %ﬁm Judge




