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Bl SSELL, Chi ef Judge

This matter is before the Court on cross-notions for summary
judgnent, pursuant to Fed. R Cv. P. 56(c), by plaintiff Federal
Trade Conm ssion and defendant Charles T. Hutchins. The Court
has jurisdiction over this action pursuant to 28 U S.C. 88 1331,
1337(a) and 1345, and 15 U. S.C. 88 45(a), 53(b) and 1692.

FACTS

Parti es

Plaintiff, the Federal Trade Conmi ssion (“FTC’), is an
i ndependent agency of the United States Government created by
statute. 15 U . S. C. 88 41 et seq. The FTCis charged with, inter
alia, enforcenent of Section 5(a) of the Federal Trade Comm ssion
Act (“FTCA”), which prohibits unfair and/ or deceptive acts or
practices affecting commerce, and the Fair Debt Coll ection
practices Act (“FDCPA’), 15 U.S.C. § 1692 et seq., which

prohi bits unfair and/or deceptive debt collection practices. The
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FTC is authorized to initiate federal district court proceedings,
by its own attorneys, to enjoin violations of the FTCA and the
FDCPA, and to secure such equitable relief as nay be appropriate
in each case, including consuner redress. 15 U.S.C. 88 53(b) and
1692(a). (Conpl., T 4).

Def endant Check Investors, Inc. (“Check Investors”), d/b/a
Nat i onal Check Control, is a New Jersey corporation with its
princi pal place of business at 55 Hartz Way, Suite 202, Secaucus,
New Jersey. Defendant Check Investors transacts or has
transacted business in New Jersey. (ld., ¥ 5).

Def endant Check Enforcenent, Inc. (“Check Enforcenent”),

d/ b/a Gol dman Check Systens, is a New Jersey corporation with its
princi pal place of business at 55 Hartz Way, Secaucus, New
Jersey. Its principal place of business previously was Harnon
Cove Tower One, Suite AL-13, Secaucus, New Jersey, and its

previ ous corporate nanme was “Check Enforcenent is Not a

Col | ection Agency, Inc.” Defendant Check Enforcenent transacts
or has transacted business in New Jersey. (ld., 1 6).

Def endant Jaredco, Inc. (“Jaredco”), d/b/a Goldman & Co., is
a New Jersey corporation. At all tines material to the clains in
plaintiff’s Conpl aint, Jaredco maintained its principal place of
busi ness at Harnon Cove Tower One, Suite AL-13, Secaucus, New
Jersey. Defendant Jaredco transacts or has transacted business

in New Jersey. (ld., 1 7).
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Def endant Barry S. Sussman (“Sussman”) is or has been Vice
President and Director of defendant Check Investors, and the
Presi dent of defendant Jaredco and Check Enforcenent. He resides
at 340 Sl ocum Way, Fort Lee, New Jersey. Hi s principal place of
business is now 55 Hartz Way, Suite 202, Secaucus, New Jersey.
his principal place of business previously was Harnon Cove Tower
One, Suite AL-13, Secaucus, New Jersey. Plaintiff alleges that
at all times material to the clains in the Conplaint, acting
alone or in concert with others, defendant Sussman formul at ed,
directed, controlled, or participated in the acts and practices
of corporate defendants Check Investors, Check Enforcenent, and
Jaredco, including the acts and practices set forth in
plaintiff’s Conplaint. Defendant Sussnman transacts or has
transacted business in New Jersey. (ld., 1 8).

Def endant Elisabeth Sussman, a/k/a Elisabeth Rabin (Rabin”),
is the wife of defendant Sussman and is or has been the Vice
President and sole Director of Jaredco. She resides at 340
Sl ocum Wy, Fort Lee, New Jersey. Cainms against her in this
action have been settled and dismssed. Plaintiff alleged that
at all times material to the clains in the conplaint, acting
alone or in concert with others, defendant Rabin fornul ated,
directed, controlled, or participated in the acts and practices
of corporate defendants Check Investors, Check Enforcenent, and

Jaredco, including the acts and practices set forth in
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plaintiff’s Conplaint. Defendant Rabin transacts or has
transacted business in New Jersey. (ld., T 9).

Def endant Charles T. Hutchins is an attorney and nmenber of
the New Jersey Bar. He resides at 5011 Marshall Road,
Farm ndal e, New Jersey. Defendant Hutchins is or has been
general counsel to corporate defendant Check Investors, Check
Enf orcenent, and Jaredco. Plaintiff alleges that defendant
Hut chins’ principal place of business is 55 Hartz Way, Suite 202,
Secaucus, New Jersey. His principal place of business previously
was Harnmon Cove Tower One, Suite AL-13, Secaucus, New Jersey.
Plaintiff further alleges that at all tines naterial to the
clainms in the Conplaint, acting along or in concert with others,
def endant Hutchins fornul ated, directed, controlled, or
participated in the acts and practices of corporate defendants
Check I nvestors, Check Enforcenent, and Jaredco, including the
acts and practices set forth in Plaintiff’s Conplaint. Defendant
Hut chins transacts or has transacted business in New Jersey.
(1d. 10).

. Procedural History

The FTC filed its Conplaint on May 12, 2003, alleging that
Hut chi ns and defendants Check Investors, Inc., Check Enforcenent,
Inc. and Jaredco, Inc. (collectively “NCC') and corporate
principal Barry Sussman violated the Fair Debt Collection

Practices Act, 15 U S.C. 8 1692 et seq. (“FDCPA’), and Section 5
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of the FTC Act by falsely threatening consuners with arrest and
crimnal and civil prosecution to extract noney fromthemt hat
t he consuners did not owe for checks returned by the financi al
institutions for non-sufficient funds (“NSF checks”).

On May 19, 2003, after a hearing with notice to defendants
on an order to show cause, this Court entered a tenporary
restrai ning order against defendants. Sussman and the corporate
def endant s subsequently filed opposition to the FTC s application
for a prelimnary injunction, and Hutchins separately filed his
nmotion to dismss the Conplaint pursuant to Fed. R Cv. P.
12(b)(6). On July 30, 2003, the Court issued two opinions, one
granting the FTC s notion for a prelimnary injunction and the
ot her denying Hutchins’ notion to dismss.

On Septenber 5, 2003, Hutchins filed a counterclai magainst
the FTC al | egi ng, anong ot her things, that the FTC sought to
expand the scope and neani ng of the FDCPA beyond Congress’
intent. Hutchins, however, w thdrew the counterclaimprior to
oral argunent.

On Decenber 30, 2003, the FTC filed a notion for summary
j udgnment agai nst defendants and Hutchins filed a cross-notion for
summary judgnent, which was subsequently joined by all other co-
def endant s.

[, Backgr ound

The follow ng facts have been set forth in this Court’s
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decision in Federal Trade Conm ssion v. Check Investors, Inc., et

al., Gvil Action No. 03-2115, slip op. at 6-11 (D.N.J. July 30,
2003) (granting plaintiff’s nmotion for a prelimnary injunction).
In its Conplaint, plaintiff FTC alleges that the practices
defendants enploy in attenpting to collect paynments on NSF checks
violate the FDCPA, 15 U S.C. 88 1692 et seq. (which sets forth a
list of unlawful debt collection practices and provides for
public enforcenent of the FTC) and Section 5 of the Federal Trade
Comm ssion Act (“FTCA"), 15 U.S.C. § 45 (which prohibits unfair
or deceptive acts or practices in or affecting conmerce).
Def endants initially operated their enterprise through
Jaredco. (Plaintiff’s Decl. 31, Exh. 5; Decl. 28, T 21, Exh.
13). In August 2001, Big Lots Stores, Inc., a potential business
affiliate, obtained a tenporary restraining order agai nst
Jaredco, prohibiting it fromcollecting NSF checks fromBig Lots’

cust oners. See Big Lots Stores, Inc. v. Jaredco, Inc., 182 F

Supp. 2d 644, 647 (S.D. Ohio 2002). After entry of the tenporary
restraining order, Sussman abandoned Jaredco and conti nued
operating as Check Enforcenment. (Plaintiff’'s Decl. 31, Exh. 5;
Decl. 28, § 21, Exh. 13). Plaintiff alleges that defendants
continued to use Jaredco’s trade name, Coldman & Co., to make
collections. In around January 2002, Sussman abandoned Check

Enf or cenent and conti nued operations as Check Investors,

switching fromthe Goldman & Co. trade nanme to National Check
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Control. (Plaintiff’s Decl. 31, Exh. 5; Decl. 28, § 21, Exh.
13). Plaintiff asserts that NCCs collection letters are nearly
identical to those used by Gol dnman Check Systens and Gol dman &
Co. (Plaintiff’s Decl. 14, Exhs. 1, 4; Decl. 16, Exhs. 1, 3).
Furt her, Jaredco, Check Enforcenent, and Check Investors have
many of the sane enployees. (Plaintiff’s Decl. 31, Exhs. 1, 2,
3; Decl. 28, § 21, Exh. 13).

Def endant Check I nvestors purchases |arge anmounts of NSF
checks that were originally witten to various nerchants across
the country. 1In particular, Check Investors purchased over 2.2
mllion checks, worth an estimated $348 mllion in face val ue,
from conpanies |ike Telecheck, Inc., Certegy, Inc. and Cross
Check, Inc. (collectively “Tel echeck”). (See Hutchins Decl.,
5). Tel echeck guarantees checks and, if dishonored, pays to
various nmerchants the anount of each check in full face val ue of
the check so the nerchant is relieved, in total fromcollecting
on these checks. In return the nerchant assigns all rights,
obl i gations, benefits, and responsibilities to Tel echeck for
paynent. (ld. at § 6).

Tel echeck attenpts to recover on the NSF checks using its
own internal nmethods and, if unsuccessful, will refer these NSF
checks to a debt collector. (Id., T 8). Defendants concede that
t hese debt collectors are required to and do foll ow FDCPA

procedures. (1d.) After six nonths to a year, if the debt
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col l ector is unsuccessful, Telecheck will send the checks to a
second debt collector who also foll ows FDCPA procedures. (l1d.)
These debt collectors work on a contingency basis and, if
successful, receive one-third of the paynment. (1d.)

If after another six nonths to a year, Tel echeck’ s debt
collectors are still unable to collect on these checks, Tel echeck
will sell the rights acquired fromthe original nerchants on
t hese NSF checks to defendant Check Investors. (Hutchins Decl.

1 10).

Plaintiff FTC alleges that for every purported NSF check,
def endant s dermand i mredi at e paynment of a total sumthat equals
the face value of the NSF check plus an additional fee of either
$125. 00 or $130.00, depending on when defendants began coll ecting
on the account. (See e.g., Plaintiff’'s Decl. 1, ¥ 6; Decl. 2, 1
2; Decl. 4, 1 8). However, the collection |letters do not
identify the face value of the NSF check and the additi onal
charge but, rather, nmerely set forth the total *anount due.”
(See e.qg., Plaintiff's Decl. 1, Exh. 2; Decl. 2, Exh. 2; Decl. 4.
Exh. 1). Defendants do not even acknow edge that they are
collecting additional charges. (See, e.g., Plaintiff’s Decl. 3,
9 17; Decl. 8, 71 3; Decl. 9, 1 6).

To extract full paynent, defendants threaten consuners with
arrest, crimnal prosecution and civil actions. (See, e.qg.,

Plaintiff's Decl. 1, N7 6, 8; Decl. 3, T 2; Decl. 5, 11 3, 8,
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11). Defendants nmake these threats through collections letters
and abusive and harassing tel ephone calls to the check witers

and their famly nmenbers. (See generally, Plaintiff’s Decls. 1-

3, 5-17, 19, 21, 23). Plaintiff asserts that, generally,
def endants assail consuners for six nonths or |longer to collect
the full anpbunt demanded. Consuners who try to assert their
rights under the FDCA to dispute or obtain verification of their
purported debts are net with further abuse and threats. (See
e.q., Plaintiff’s Decl. 7, 1Y 13, 15; Decl. 2, T 12; Decl. 3, 1
11). Plaintiff notes that a nunber of check witers from whom
def endant s sought paynent did not even owe the underlying NSF
check ampount cl ai med by defendants. (Plaintiff’s Decl. 1, 11 2-
4, Decl. 2, 1 6; Decl. 3, T 6; Decl. 16, 1 2).

Plaintiff asserts that since comrencing operations in 1995,
def endants have collected at least $10.2 nmillion from 42,100
consuners through practices that violate the FDCPA and Section 5
of the FTCA. (Plaintiff’'s Decl. 28, {1 10, 12, Exh. 7).
Def endant s have ignored cease and desist orders issued by at
| east six states, (Plaintiff’'s Decl. 27, Exh. 8; Decl. 28, Exhs.
9-12; Decl. 30, Exh. 4), ignored or responded dism ssively to | aw
enforcement and regul atory authorities in at |east 28 states,
(Plaintiff’s Decl. 27, Y 10-16, Exhs. 3-4, 14-41; Decl. 28, Exh.
9 at 2-6, 12-15, 20-21, Exh. 10 at 4; Decl. 30, 1Y Exh. 1 at 3-4,

Exh. 3 at 2; Decl. 32, 1 4), and defaulted on judgnents obtained
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by individual consunmers whose suits have al |l eged abusive
collection practices. (Plaintiff’s Decl. 33, 1 4-5, Exh. 2).
Def endants are not |licensed as a collection agency in any state,
yet collect paynents in all 50 states, including states that bar
coll ection by unlicensed agencies. (Plaintiff’s Decl. 27, T 25,
Exhs. 10, 12, 14, 17, 18, 23, 27; Decl. 28, Y 30-31, Exhs. 9,
11, 12, 20; Decl. 29, Exh. 1 at 1; Decl. 30).

Plaintiff FTC alleges that the above-outlined practices
vi ol ate numerous provisions of the FDCPA and the FTCA and
requests that the Court grant summary judgnent and issue a
per manent injunction agai nst defendants. Specifically, the FTC
seeks a permanent injunction and order that: (1) prohibits
def endants from engaging in debt collection activities; (2)
prohi bits defendants from maki ng certain msrepresentations; (3)
requi res defendants to pay consuner redress; and (4) enables the
FTC to nonitor defendants’ conpliance with a final order
Def endants, however, request that the Court grant their notion
for summary judgnment against FTC and deny FTC s notion. 1In
particul ar, defendants do not deny engaging in the practices
descri bed but rather assert that the NSF checks are not debts and
that they are not debt collectors under the FDCPA; therefore,
they are not subject to its requirenents. Regarding plaintiff’s
FTCA cl ai ns, defendants contend that their practices are not

deceptive and, therefore, do not violate the FTCA either.
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ANALYSI S

Standard of Law Applied to
Motions for Summary Judgnent
Pursuant to Fed. R Gv. P. 56

Federal Rule of G vil Procedure 56(c) provides that summary
j udgnent should be granted “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law.” Fed. R Cv. P. 56(c); see also

Chipollini v. Spencer Gfts, Inc., 814 F.2d 893, 896 (3d Cr.)

(en banc), cert. dism ssed, 483 U S. 1052 (1987). 1In deciding a

nmotion for summary judgnent, a court nust view the facts in the
light nost favorable to the nonnoving party and nmust resolve any
reasonabl e doubt as to the existence of a genuine issue of fact

agai nst the noving party. See Continental Ins. Co. v. Bodie, 682

F.2d 436, 438 (3d Cr. 1982). The noving party has the burden of
establishing that there are no genuine issues of naterial fact. e

Celotex Corp. v. Catrett, 477 U S. 317 (1986).

The Suprenme Court has stated that, in applying the criteria
for granting summary judgnent:

[t] he judge nmust ask ... not whether ... the
evi dence unm stakably favors one side or the
ot her but whether a fair-mnded jury could
return a verdict for the [non-noving party]
on the evidence presented. The nere

exi stence of a scintilla of evidence in
support of the [non-novant’s] position wll
be insufficient; there nust be evidence on
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which the jury could reasonably find for the
[ non-nmoving party]. The judge’s inquiry,

t heref ore, unavoi dably asks whet her
reasonable jurors could find by a
preponderance of the evidence that the [non-
nmovant] is entitled to a verdict

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252 (1986). A

fact is “material” only if it will affect the outcone of a

| awsuit under the applicable |law, and a di spute over a nateri al
fact is “genuine” if the evidence is such that a reasonabl e fact
finder could return a verdict for the nonnoving party. (See
id.)*

1. FTC s and Defendants’ Respective Mtions
for Summary Judgnent

Def endant Hut chi ns has not added any substantive factual
evidence to the record and reiterates | egal argunments fromhis
previous notion to dismss. Defendant Hutchins does not deny
t hat he engaged in the above-outlined activity, but rather argues
that the bad check witers are not consuners entitled to the
protections of the FTCA because:

(1) a dishonored check is not an FDCPA debt;
(2) a dishonored check (for which restitution is not nade) is a
civil tort (msrepresentation) which is not an FDCPA debt ;

(3) a dishonored check (for which restitution is not nmade) is

! As noted above, defendants do not contest the factual
assertions upon which the FTC predicates its clainms. Accordingly
there is no genuine issue of material fact that will inpede

summary j udgnent here.
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defined in all fifty states as a crine which is not an FDCPA
debt ;

(4) a bad check witer (who has not nmade restitution for an NSF
check) is not a consuner;

(5) the issuance of an NSF check, in exchange for receipt of
noney, insurance, goods or services, is not a transaction as
contenpl at ed by the FDCPA;

(6) numerous state statutes provide bad check notification

| anguage (simlar to Hutchins’ demand letters) w thout FDCPA
noti ces and di scl ai mers; and

(7) the Third Grcuit has held that torts and thefts are not
debts under the FDCPA. (Hutchins Mem at 7-35).

Hut chi ns acknow edges that this Court held that anmounts
owed, when individuals issue dishonored checks, are covered under
t he FDCPA. However, Hutchins now contends that FDCPA protections
are lost if individuals failed to nmake restitution of dishonored
checks within the period established by state statutes, and state
crimnal statutes are violated. Further, Hutchins argues that in
such cases “presunptions of know edge of insufficient funds or
that an account is closed attach and/or presunptions that the
check witer intended the check not to be paid attach, and/or
presunptions that the check witer intended to commt check fraud
or theft by deception attach.” (Hutchins Mem at 7). Therefore,

Hut chi ns contends, the FTC nust denpbnstrate that: dishonored
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checks are not acts of theft or torts anal ogous to the theft of
cabl e signals; bad check witers are consuners; the checks for

whi ch NCC and Hut chi ns sought restitution were not the product of
crimnal conduct; the ambunts owed were FDCPA debts; and issuance
of a di shonored check was an FDCPA transacti on.

A Def endants are “Debt Collectors”
Coll ecting “Debts”

The FDCPA applies only to “debt collectors”. Pollice v. National

Tax Funding, L.P., 225 F. 3d 379, 403 (3d Cr. 2000). \Wether a

defendant is a “debt collector” as defined by the FDCPA is a
question of |aw appropriate for resolution on sumary judgnent.
(See id.) The FDCPA s definition of “debt collector” excludes
“any person collecting or attenpting to collect any debt owed or
due or asserted to be owed or due another to the extent such
activity ... (iii) concerns a debt which was not in default at
the tinme it was obtained by such person.” 15 U S.C. 8§

1692a(6) (F). The Pollice court concluded that an assignee of a
debt is a “debt collector” under the FCDPA if the obligation was
already in default when it was assigned. 225 F.3d at 403. This
Court noted in its previous decision that “the principal purpose
of NCC s business is the collection of defaulted obligations on

NSF checks it has acquired.” Check Investors, Civil Action No.

03-2115, slip op. at 24 (D.N.J. July 29, 2003) (denying
defendants’ notion to disnmiss). The undisputed facts regarding

t heir conduct of business have established that defendants are
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“debt collectors” as defined by the FDCPA, nanely, “any person
who uses any instrunentality of interstate commerce or the mails
in any business the principal purpose of which is the collection
of any debts, or who regularly collects or attenpts to collect,
directly or indirectly, debts owed or due or asserted to be owed
or due another.” 15 U.S.C. 8 1692a(6). Attorneys who regularly
engage in debt collection or debt collection litigation are
covered by the FDCPA, and their litigation activities nust conply

with the requirenents of that Act. Heintz v. Jenkins, 514 U. S.

291, 292 (1995). This Court has previously agreed with several
circuit and district court holdings that “where one obtains goods
in return for a dishonored check, a debt is created for the

pur poses of the FCDPA.” Check Investors, Civil Action No. 03-

2115, slip op. at 20 (D.N. J. July 29, 2003) (denying defendants’
notion to dismss). Defendants have not persuaded the Court that
the debts at issue in this case are not covered by the FDCPA.

Rat her, defendants contend that the di shonored checks for
whi ch they coll ected or sought to collect paynment denonstrate
crinmes, and the bad check witers marked by defendants were
crimnals and tortfeasors. (Hutchins Opp. at 4, 7, 10, 13-15).
Def endants provide the Court with their own fornul ated conparison
bet ween a consunmer and a crimnal as allegedly contenplated by
the FTCA. (l1d. at 8-10). However, their conclusions that the

check witers are crimnals or tortfeasors who enjoy no FTCA
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protection, is unsupported in fact and |l aw, they erect no bar to
summary judgnent for the plaintiff.

Rel at edl y, defendants’ argunment that the check witers are
not consuners and, therefore, not protected by the FDCPA or the
FTCA al so does not support their notion for summary judgnent.

Def endants rely on the proposition that the check witers are
anal ogous to counterfeiters or shoplifters who, because they
commt theft, are not consuners. In its Conplaint, plaintiff

all eges that the check witers who NCC contacts are consumers
under the FDCPA and the FTCA. The FDCPA defines “consuner” as
“any natural person obligated or allegedly obligated to pay any
debt.” 15 U S.C. 8§ 1692a(3). The FTCA does not specifically
define “consuner.” Wiile case | aw has made cl ear that persons
who steal or conmt fraud to attain goods or services are not
consuners, there is sinply no evidence before the Court that al
the check writers from whom NCC col | ects paynents purposely wote
checks on accounts with insufficient funds or on closed accounts
with the intent to steal the nmerchandi se or services they
received. Accordingly, defendants’ notion for summary judgnent
as to clains arising under the FDCPA and FTCA nust be deni ed.

Def endants argue that the targeted check witers in this
matter were crimnals and the FDCPA does not apply to crim nal

acts. Defendant primarily relies on Zimmerman v. HBO Affiliate

G oup, 834 F.2d 1163 (3d Cir. 1987), a case involving cable
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signal piracy and a demand |etter sent to suspected violators by
HBO Affiliate Goup for a $300.00 settlenment. The Third G rcuit
hel d that the FDCPA did not apply to attenpts to coll ect noney
from persons who allegedly had comritted cable tel evision theft.
Zi merman, 834 F.2d at 1167-68. The Zi nmmernman court indicated
that the FDCPA was intended to protect those who have “contracted
for goods or services and [are] unable to pay for them” and that
the statute was not intended to “protect against a perceived
problemw th the use of abusive practices in collecting tort
settlements fromalleged tortfeasors through threats of | egal
action.” (ld. at 1168). Thus, the Third Crcuit held that there
clearly was no debt at issue in Zi nmernman because the obligations
arose out of theft rather than a “transaction.” (1d.)

The Zinmmerman court also stated that a transaction nust
involve the “offer or extension of credit” to be covered by the

FDCPA. (l1d.) However, in Pollice v. National Tax Fundi ng, 225

F.3d 370 (3d G r. 2000), the Third Crcuit nmade clear that the
statenment regarding the offer or extension of credit was not
necessary to the ultimate decision in Zimernman. |ndeed, the
Pollice court held that this statenent from Zi rmerman has been

wi dely di savowed by several other courts of appeals, which have
t aken the broader view that the FDCPA applies to all obligations
to pay noney which arise out of consensual consuner transactions,

regardl ess of whether credit has been offered or extended.
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Pollice, 225 F.3d at 401. The Pollice court held that the
statenent in Zi merman was di ctum and concl uded upon a re-
exam nation of the issue that no offer or extension of credit is
required for a debt to be created. (ld.) As this is currently
the controlling lawwithin this Crcuit, Zi nmrernman does not
support the proposition that the consuners in this case are
crimnals precluded fromthe protection of the FDCPA.
Specifically, defendants argue that the targeted check
witers are thieves anal ogous to those who comm tted cabl e piracy
in Zi mernman. Defendants, however, cannot sinply assune that
every check witer fromwhomthey seek to collect a debt intended
to commt a crine or is simlar to persons found |liable for
shoplifting or cable piracy. When a person shoplifts or steals
cabl e services, the debt incurred by such person can clearly only
be attributed to a crimnal act. Check witers, however, may not
even know that they had insufficient funds in their accounts at
the tinme of the consuner transaction. Thus, the debts incurred
by the check witers may or may not be attributable to crim nal
acts. Furthernore, whether the check witers engaged in crim nal
conduct is not a determ nation for defendants to nmake. NCC may
only attenpt to collect paynents on checks purchased at a
di scount. NCC s officers, agents and enpl oyees have no authority
to determ ne whether the check witers are crimnal and then

enpl oy | aw enforcenent tactics to collect the payments.
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This Court’s previous Opinion stated that defendants “do not
have any stature to nake the determ nation that the check witers
t hey contact have commtted a crinme. Defendants cannot sinply
decl are the check witers to be crimnals and except thensel ves
fromthe constraints of the FDCPA and the FTCA.” Check
| nvestors, G vil Action No. 03-2115, slip op. at 16 (D.N.J. July
29, 2003) (denying defendants’ notion to dismss). Defendants
continue to fail to provide evidence to denonstrate that any
consuner from whomthey collected paynment was convicted of a
crime for issuing a dishonored check or was found to be a
tortfeasor by a court of conpetent jurisdiction in a civil case.

As a retort, defendants argue that the FTC carries the
burden to prove that the targeted check witers were not
crimnals. (Hutchins Opp. at 7). In further support of this
assertion defendants argue that the use of the word “consuner”
is fatal to Counts Six and Seven of the FTC s Conpl aint, which
al | ege that defendants’ deceptive collection practices violated
the FTCA. Defendants cite no | aw supporting their assertion that
the FTC carries the burden to prove that the check witers at
i ssue were not crimnals, nor do defendants provide facts
sufficient to denonstrate that they were. Therefore, defendants’
argunment that the FTC nust prove that the check witers from whom
they col |l ected paynent were consuners, not crimmnals, is wthout

basis in |aw or fact.
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B. Def endants Vi ol ated Secti on 805 of the FDCPA

Def endant s have not rebutted evidence that they engaged in
prohi bited comuni cations with third parties in violation of
Section 805 of the FDCPA. The FTC has provi ded evi dence that
def endants harassed third parties, including children and
parents, to obtain paynents for consumers’ alleged debts. (FTC s
St atenent of Material Facts, T 34-38). Furthernore, the record
i ndi cates that defendants | eft nessages on honme answeri ng
machi nes, which were overheard by famly nmenbers and other third
parties, to obtain paynments from all eged i ndebted consuners.
(Id.) Thus, defendants have failed to place material issues of
fact upon the record to contradict that they engaged in
prohi bited comuni cations with third parties in violation of
Section 805 of the FDCPA.

C. Def endants Vi ol ated Secti on 806 of the FDCPA

Def endants have presented no evidence that they did not
engage i n harassnent, oppression and abuse of consunmers in
viol ation of Section 806 of the FDCPA. The record denonstrates
t hat defendants used intimdating, demeaning and insulting
| anguage towards consunmers in attenpting to secure paynent of
purported debts. (1d., 1Y 39-42). Because this evidence is
unrefuted, there is no issue of material fact precluding a ruling
t hat defendants violated Section 806 of the FDCPA.

D. Def endants Vi ol ated Secti on 807 of the FDCPA

-21-



Case 2:03-cv-02115-JWB-GDH Document 89 Filed 07/18/2005 Page 22 of 25

The FTC has denonstrated that defendants nade various fal se,
deceptive and mi sl eadi ng representations in order to coll ect
al | eged debts from consuners in violation of Section 807 of the
FDCPA. In dunning letters, defendants represented to consuners
that their alleged debts were greater than the debt owed, adding
$125.00 or $130.00 over the value of a consuner’s alleged NSF
check. (1d., 97 71-73). Defendants also sent out a mass nailing
of collection letters that falsely indicated that the
correspondence was froman attorney, in violation of Section
807(10) of the FDCPA. (1d., 9T 46-51). Furthernore, after
maki ng threats of arrest and seizure of property or wages in
vi ol ation of Section 807(4) of the FDCPA, Hutchins' answers to
interrogatories and deposition admt that defendants neither
filed civil or crimnal conplaints wth |aw enforcenment agencies
nor | evied upon a consunmer’s wages or property. Mbreover,
def endants viol ated Section 807(5) of the FDCPA by making fal se
threats to file civil and crimnal law suits. For exanple,
regarding civil actions, in sone states a foreign corporation not
registered to do business in the state is prohibited from
bringing suit in the courts of that state. Defendants were not
regi stered in each state where they threatened civil action. As
to crimnal prosecutions, defendants often nade such threats in
jurisdictions where such prosecution would al ready be barred by

applicable statutes of limtations. Lastly, defendants regularly
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clainmed that a crimnal proceedi ng agai nst a consuner was

i mm nent unless i Mmedi ate paynent was conpleted, in violation of
Section 807(7). (ld., 91 68-70). Accordingly, the FTC has
establ i shed that defendants made various fal se, deceptive and

m sl eadi ng representations in order to collect alleged debts from
consuners in violation of Section 807 of the FDCPA.

E. Def endants Vi ol ated Secti on 808 of the FDCPA

The FTC has denonstrated that defendants regularly collected
anount s beyond the amount permtted by |aw given the face val ue
of consuners’ alleged NSF checks. (I1d., 1Y 71-73). Defendants
have not contradicted this evidence, which violates Section 808
of the FDCPA. Hence, there are no material issues of fact in
di spute as to whether defendants coll ected anmounts not permtted
by | aw.

F. Def endants Vi ol ated Secti on 809 of the FDCPA

Def endants admit that no FDCPA notices were sent with
collection letters. Such a failure violates Section 809 of the
FDCPA including the obligation to corroborate debts. (See id.,
T 75).

G Def endants Viol ated Section 5 of the FTCA

The FTC s evi dence provides various materi al
m srepresentations, made by defendants, to intimdate consuners
into paying debts upon whi ch defendants demanded paynent. (I1d.

19 43-73). Defendants have not offered evidence challenging the
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FTC s record that they nmade express and fal se mi srepresentations
in violation of Section 5 of the FTCA. Accordingly, there are no
material issues of fact before the Court as to whether defendants
viol ated Section 5 of the FTCA

I[I1l. The FTC s Proposed | njuncti on and Monetary Reli ef

The FTC has established its entitlenent to summary judgnment
agai nst the defendants for nunerous statutory violations. In
doi ng so, the FTC has al so established the right to the relief
which it seeks. The FTCis entitled to both the injunctive and
nmonetary relief which it requests. As to the latter, the FTC has
establ i shed that $10, 204, 445.00 in paynments were procured by the
def endants using the inproper purposes addressed in this Opinion.
(FTC s Statenent of Material Facts, Y 76, 77). For the reasons
di scussed in the FTC s Menorandumin Support of its summary
j udgment notion, this sumis recoverable fromthe defendants,
jointly and severally, as restitution in this matter. (See
Plaintiff’s Br. at 28-30).

CONCLUSI ON

For the foregoing reasons, the Court grants the FTC s notion
for summary judgnment and deni es defendants’ notion for summary
judgment. The Court has adapted the FTC s proposed Final Order

for Judgnent and Permanent |Injunction as to Defendants Check
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| nvestors, Inc., Check Enforcenent, Inc., Jaredco, Inc., Barry

Sussman and Charles Hutchins, a copy of which is enclosed.

/s/ John W Bissell
JOHN W Bl SSELL
Chi ef Judge
United States District Court

DATED: July 15, 2005
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